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UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS 
AND  THE  DISTRICT  COURTS 


•FIRST  CIRCUIT 

Hoa«  OLnrBB  WENDBLL  H0LMB8,  Olrevlt  Jtt«Ue« WanhltiKtoii,  D.  0. 

Hon.  WILUAM  U  PUTNAM.  Circuit  Judge Portland,   lie. 

Hon.  FRBOERIC  DODQB,  Cireuit  Judge Doston.   Mau. 

Hon.  OBO.  H.  BINGHAM.  Circuit  Judge Concord.  N.  H. 

Hon.  CLARENCB  HALB,  District  Judge.  Maine ;.. .Portland.  Me. 

Hon.  JA8.  M.  MORTON.  Jr..  District  Judge.  Mastachusetts Boston.  Mass. 

Hon.  BDOAR  AliDRICH.  District  Judge.  New  Hampshire lilttleton.  N.  H. 

Hon.  ARTHUR  L.  BROWN.  District  Judge,  Rhode  Island Providence  lEL  I. 


SEiCOND  CIRCUIT 


Hon.  LOUI19  D.  BRANDBIB.  Circnit  Jmtice IfaAtngton.  D.  0. 

Hon.  ALFRBD  C.  GOXB.  Cireuit  Judge Neir  York.  N.  T. 

Hon.  HBNRT  O.  WARD,  Circuit  Judge New  York,  N.  T. 

Hon.  HBNRY  WADB  R0OER8.  Circuit  Judge New   Haven.    Conn. 

Hon.  CHARLES  M.  HOUGH.  Circuit  Judge New  York.  N.  Y. 

Hon.  EU3WIN  8.  THOMAS,  District  Judge.  Connecticut New  Haven.  Conn. 

Hon.  THOMAS  I.  CHATPIELD,  District  Judfce,  B.  D.  NeW  York Brooklyn,  N.  Y. 

Hon.  VAN  VECHTBN  VEEDER.  District  Judge,  B.  D.  New  York Brooklyn,  N.  Y. 

Hon.  OBORGB  W.  RAY.  District  Judge,  N.  D.  New  York... Norwloh.  N.  T. 

Hon.  LBARNBO  HAND.  District  Judge.  8.  D.  New  York New  York.  N.  Y. 

Hon.  JULJU8  M.  MAYER.  District  Judge.  S.  D.  New  York  New  York,  N.  T. 

Hon.  AUGUSTUS  N.  HAND.  District  Judge.  8.  D.  New  York New  York,  N*  Y. 

Hon.  MARTIN  T.  MANTON.  Distrtct  Judge,  8.  D.  New  York New  York.  N.  Y. 

Hon.  JOHN  R.  HAZEU  District  Judge.  W.  D.  New  York ..BuCTalo.  N.  Y. 

Hon.  HAAUkNO  B.  HOWE.  District  Judge.  Vermont St   Jobnsburyk  Vt. 

THIRD  CIRCUIT 

Hon.  MAHU>N  PITNBY.  Cireuit  Justice Washington.  D.  0. 

Hob.  JOSEPH  BUFFINGTON.  Circuit  Judge ...^ Pittsburg.  Pa. 

Hon.  JOHN   B.   McPHERSON.   Circuit   Judge Philadelphia.    Pa. 

Hon.  VICTOR  B.  WOOLLEY,   Circuit  Judge Wilmington.   Del. 

Hon.  BDWARD  O.  BRADFORD,  District  Judge,  Delaware Wilmington.  Del. 

Hon.  JOHN  RELLSTAB,  District  Judge.  New  Jersey .Trenton,  N.  J. 

Hon.  THOS.  O.  HAIOHT.  District  Judge,  New  Jersey JerserClty,  N.  J. 

Hon.  J.  WARREN  DAVtS,  District  Judge.  New  Jersey  «. ..Trenton,  N.  J. 

Hon.  J.  WHITAKBR  THOMPSON.  District  Judge.  E.  D.  Pennsylvania. .  .Philadelphia,  Pa. 

Hon.  OLIVER  B.  DICKINSON.  District  Judge.  E.  D.  Pennsylvania Philadelphia.  Pa. 

Hon.  CHAS.  B.  WITHER.  District  Judge,  M.  D.   Pennsylvania Sunbury.   Pa! 

Hon.  CHARLB8  P.  ORR.  District  Judge.  W.  D.  Pennsylvania ...Pittsburg.  Pa. 

Hon.  W.  H.  SEWARD  THOMSON.  District  Judge,  W.  D.  PenAsylvanla Pittsburg.  Pa. 
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FOURTH  CIRCUIT 

Hon.  EDWARD  D.  WHITE.  Circuit  Justice Washington,   D.   C. 

Hon.  JETER  C.  PRITCHARD,    Circuit  Judge AshevIIle,    N.    C. 

Hon.  MARTIN  A.  KNAPP,  Circuit  Judge Washington,   D.   C. 

Hon.  CHAS.  A.   WOODS,   Circuit  Judge '. Marlon,    S.   O. 

Hon.  JOHN  0.  ROSE.  District  Judge,   Maryland Baltimore,    Md. 

Hon.  HENRY  O.  CONNOR,  District  Judge,  B.  D.  North  Carolina Wilson.  N.  C. 

Hon.  JAMES  B.  BOYD,  District  Judge,  W.   D.  North  Carolina Greensboro,  N.  C. 

Hon.  HENRY  A.  MIDDLETON  SMITH.  District  Judge.  E.  D.  8.   O..... Charleston.   S.   a 

Hon.  JOSEPH  T.  JOHNSON,  District  Judge,  W.  D.  S.  C Greenville,  S.  0. 

Hon.  EDMUND  WADDILU  Jr..  District  Judge,  B.  D.  Virginia Richmond.  Va. 

Hon.  HENRY  CLAY  McDOWELL,  District  Judge,  W.  D.  Virginia.. Lynchburg.  Va. 

Hon.  ALSTON  O.  DAYTON,  District  Judge,  N.   D.  West  Virginia Phillppl,  W.  Va. 

Hon.  BENJAMIN  F.  KBLLER.  District  Judge.  8.  D.  West  VirgiAla.... Charleston,  W.  Va. 

FIFTH  CIRCUIT 

Hon.  JAMES  CLARK  McRBYNOLDS.  Circuit  Justice   Washington,  D.    a 

Hon.  DON  A.   PARDEE,   Circuit  Judge " Atlanta,    Ga. 

Hon.  A.  P.    Mccormick,   circuit  judge* Waco,    Tex. 

Hon.  RICHARD  W.  WALKER.  Circuit  Judge Huntsvllle.  Ala. 

Hon.  ROBERT  LYNN  BATT8,  Circuit  Judge* Austin.  Tex. 

Hon.  HENRY  D.  CLAYTON.  District  Judge.  N.  and  M.  D.  Alabama.... Montgomery.  Ala. 

Hon.  WM.  I.  QRtJBB.  District  Judge.  N.  D.  Alabama Birmingham,  Ala. 

Hon.  HARRY  T.  TOULMIN.  Drstrlct  Judge.   S.    D.   Alabama* Mobile,  Ala. 

Hon.  ROBERT  T.  ERVIN.  District  Judge.  S.  D.  Alabama^ Mobile.    Ala. 

Hon.  WM.  B.  8HEPPARD.  District  Judge.   N.   D.   Florida Pensaoola,  Fla. 

Hon.  RHYDON  M.  CALL,  District  Judge.  8.  D.  Florida w...JaekflonvlIle.  Fla. 

Hon.  WILLIAM  T.  NEWMAN.  District  Judge.   N.    D.   Georgia AtlanU.   Ga. 

Hon.  EMORY  SPEER.  District  Judge.  S.  D.  Georgia Macon.  Ga. 

Hon.  RUFUS  E.  FOSTER.  District  Judge.  E.  D.  Louisiana New  Orleans.  La. 

Hon.  GEORGB  W.  JACK.  District  Judge,  W.  D.  Louisiana^ Shreveport,    La. 

Hon.  HENRY  C.  NILES,  District  Judge,  N.  and  8.  D.  Mississippi Kosciusko,  Mlsa. 

Hon.  GORDON  RUSSELL,  District  Judge,    B.    D.    Texas Sherman,    Tex. 

Hon.  EDWARD  R.  MEEK.  District  Judge,  N.  D.  Texas..... Dallas.  Tex. 

Hon.  WALLER  T.  BURKs,  District  Judge.   S.   D.  Texas Houston,  Tex. 

Hon.  DUVAL  WEST,  District  Judge,  W.  D.  Texas San  Antonio,  Tex. 


SIXTH  CIRCUIT 


Hon.  WILLIAM  R.  DAY.  Circuit  Justice Washington,    D.   a 

Hon.  JOHN  W.  WARRINGTON.  Circuit  Judge Cincinnati.  Ohio. 

Hon.  LOYAL  E.  KNAPPEN.  Circuit  Judge Grand   Rapids.   Mich. 

Hon.  ARTHUR  C.  DENISON.  Circuit  Judge Grand  Rapids.  Mich. 

Hon.  ANDREW  M.  J.  COCHRAN.  District  Judge.  B.  D.  Kentucky Maysvllle.  Ky. 

Hon.  WALTER  EVANS.  District  Judge.   W.    D.   Kentucky Louisville,    Ky. 

Hon.  ARTHUR  J.  TUTTLE.  District  Judge,   E.   D.   Michigan Detroit.   Mich. 

Hon.  CLARENCE  W.  SESSIONS.  District  Judge.  W.  D.  Michigan Grand  Rapids.  Mich. 

Hon.  JOHN  M.  KILLIT8.  Distrlcf  Judge,  N.  D.  Ohio Toledo,  Ohio. 

Hon.  D.  C.  WESTENHAVBR.  District  Judge,  N.  D.  Ohio* Cleveland,  Ohio. 

Hon.  JOHN  E.  SATER,  District  Judge.  S.   D.   Ohio Columbus.  Ohio. 

Hon.  HOWARD  C.  HOLLISTER,  District  Judge,   8.   D.  Ohio Cincinnati,   Ohio. 

Hon.  EDWARD  T.  SANFQRD.  District  Judge,  E.  and  M.  D.  Tennessee.. Knox ville.  Tenn. 
Hon.  JOHN  E.  McCALU  District  Judge,   W.   D.   Tennessee Memphis,  Tenn. 


SEVENTH  CIRCUIT 


Hon.  JOHN  H.  CLARKE,   Circuit  Justice Washington.  D.  O.- 

Hon.  FRANCIS    E.    BAKER,    Circuit    Judge Goshen.    Ind. 

Hon.  CHRISTIAN  G.  KOHLSAAT.  Circuit  Judge Chicago.  III. 

*■  Died  November  2,  1916.  *  Appointed  January  23,  1917,  to  succeed 
■  Appointed  Febriary  5,   1917,  to  succeed  Harry  T.  Toulmin. 

A.  P.  McCormlck.  •Appointed  March  16,  1917. 

•  Died  November  12,  1916.  *  Appointed  March  14,  1917. 
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Hon.  JULIAN  W.    MACK,  Circuit  Judge Chicago.    111. 

Hon.  SAMUEL   ALSCHULER,    Circuit   Judge  Chicago,    111. 

Hon.  EVAN  A.  EVANS,  Circuit  Judge Baraboo.  Wis. 

Hon.  KENESAW  M.  LANDIS.  District  Judge.   N.  D.  Illinois Chicago,  III. 

Hon.  GEORGE  A.  CARPENTER,  District  Judge.  N.  D.  Illinois Chicago,  111. 

Hon.  FRANCIS  M.  WRIGHT,  District  Judge,    B.    D.  Illinois Urbana,    111. 

Hon.  J.  OTIS  HUMPHREY.  District  Judge.    S.   D.   Illinois Springfield,  111. 

Hon.  ALBERT  B.  ANDERSON,  District  Judge,   Indiana Indianapolis,  Ind. 

Hon.  FERDINAND    A.  GEIGER,  District  Judge.  E.  D.  Wisconsin Milwaukee.  Wis. 

Hon.  ARTHUR  L.  SANBORN,  District  Judge.   W.  D.   Wisconsin Madison,  Wis. 

EIGHTH  CIRCUIT 

Hon.  WILLIS  VAN  DEVANTER.  Circuit  Justice Washington,  D.  G. 

Hon.  WALTER  H.  SANBORN,  Circuit  Judge St   Paul.  MiniL 

Hon.  WILLIAM  C.  HOOK,  Circuit  Judge Leavenworth,    Kan. 

Hon.  WALTER  I.  SMITH,  Circuit  Judge Council   Bluffs,  Iowa. 

Hon.  JOHN  B.  GARLAND,  Circuit  Judge Washington,   D.  G. 

Hon.  KIMBROUGH  STTONB.  Circuit  Judge Kansas  City,  Mo. 

Hon.  JACOB  TRIEBER.  District  Judge,  E.  D.   Arkansas Little  Hock,  Ark. 

Hon.  F.  A.  TOUMANS,  District  Jndge.  W.  D.  Arkansas Ft.  Smith,  Ark. 

Hon.  ROBERT  B.  LEWIS.  District  Judge,   Colorado Denver,  Colo. 

Hon.  HBNRT  THOMAS  REED,  District  Judge,  N.  D.  Iowa Cresco,  Iowa. 

Hon.  MARTIN  J.  WADE,  District  Judge.  S.  D.  Iowa Iowa  City,  Iowa. 

Hon.  JOHN  C.  POLLOCK,  District  Judge.  Kansas Kansas  City,  Kan. 

Hon.  PAGE   MORRIS.   District   Judge,   MinnesoU Duluth,    kinn. 

Hon.  WILBUR  F.  BOOTH,  District  Judge,  Minnesota Minneapolis,  Minn. 

Hon.  DAVID  P.  DYER,  District  Judge.  B.  D.  Missouri St  Louis,  Mo. 

Hon.  ARBA  S.  VAN  VALKENBURGH,  District  Judge.  W.  D.  Missouri... Kansas  City.  Mo. 

Hon.  THOMAS  C.   MUNGER,    District  Judge,    Nebraska Uncoln,    Neb. 

Hon.  JOSEPH  W.  WOODROUGH.  District  Judge.  Nebraska Omaha,  Neb. 

Hon.  COLIN  NBBLBTT,  District  Judge,  New  Mexico^ SanU  F6,  N.  M. 

Hon.  CHARLES  F.  AMIDON,  District  Judge.   Norih  Dakota Fargo,  N.  D. 

Hon.  RALPH  B.  CAMPBELL.  District  Judge.  B.  D.  Oklahoma Muskogee.  Okl. 

Hon.  JOHN  H.  COTTERAL,  District  Judge,  W.  D.  Oklahoma Guthrie.  Okl. 

Hon.  JAMBS  D.  ELLIOTT,  District  Judge.  South  DakoU « Sioux  Falls,  S.  D. 

Hon.  TILLMAN  D.  JOHNSON,  District  Judge,  Utah  .Ogden.  Utah. 

Hon.  JOHN  A.  RINBR,  District  Judge,  Wyoming Cheyenne,  Wyo. 


NINTH  CIRCUIT 


Hon.  JOSEPH  McKBNNA,  Circuit  Justice ....Washington.  D.   G. 

Hon.  WILLIAM  B.  GILBERT,  Circuit  Judge Portland.   Or. 

Hob.  ERSKINB  M.  ROSS,  Circuit  Judge Los  Angeles.  Gal. 

Hon.  WM.  W.  MORROW.  Circuit  Judge « San  Francisco,  Cal. 

Hon.  WM.  H.   HUNT,  Circuit  Judge Washington,  D.  C. 

Hon.  WM.  H.   SAWTELLB,   District  Judge,    Arizona Tucson,    Arix. 

Hon..BENJ.  F.  BLEDSOE,  District  Judge,  S.  D.  California Los  Angeles,  Gal. 

Hon.  OSCAR  A.  TRIPPET.  District  Judge.  S.  D.  California Los  Angeles.  Cal. 

Hon.  WM.  C.  VAN  FLEET,  District  Judge.  N.  D.  California San  Francisco,  Cal. 

Hon.  MAURICE  T.  DOOLING,  District  Judge,  N.  D.  California San  Francisco,  Cal. 

Hon.  FRANK  S.  DIETRICH,  District  Judge.  Idaho Boise,  Idaho. 

Hon.  GBO.  M.  BOURQUIN,  District  Judge,  Montana  Butte,  Mont 

Hon.  EDWARD  S.  FARRINGTON,  District  Judge.  Nevada Carson  City,  Nev. 

Hon.  CHARLES  B.  WOLVBRTON.  District  Judge,  Oregon PorUand,  Or. 

Hon.  ROBERT  S.  BEAN,  District  Judge.   Oregon Portland,  Or. 

Hon.  FRANK  H.  RUDKIN,  District  Judge,  B.  D.  Washington Spokane,  Wash. 

Hon.  EDWARD  E.  CUSHMAN,  District  Judge,  W.  D.  Washington Seattle.  Wash. 

Hon.  JEREMIAH  NBTERER,  District  Judge.   W.    D.   Washington Seattle  Wash. 

'Appointed  February  6.  1817. 
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CASES 


ARGUED  AND  DETERMINED 

IM  TBS 

UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS 
AND  THE  DISTRICT  COURTS 


SAALFIBLD  PUB.  CO.  et  al.  ▼.  G.  ft  0.  MERBIAM  CO. 

G.  ft  0.  MERBIAM  CO.  ▼.  SAALFIBLD  PtTB.  CO.  et  aL 

(Qrcait  Court  of  Appeals,  Sixth  Circuit.    January  13,  1917.) 

Ko0.  2865,  286a 

1*  Courts  «=»40e(l) — ^ApPEAii— Wafteb  or  Ebbobs — Failxtbe  to  Abgtjb. 

Errors  assigned  but  not  insisted  upon  nor  argued,  as  required  by 
Court  Rule  20  (202  Fed.  zIt,  118  O.  C.  A.  ziv),  are  treated  as  waived. 

[Ed.  Note.— For  otber  cases,  see  Courts,  Cent  Dig.  f  1103;  Dec.  Dig. 
«=»406(1).] 

2.  Appeal  and  Bbbob  <=»1201(6) — Pbooeedings  Atteb  Appeal — Change  op 
Theobt. 

Where  the  original  bill  for  injunction  against  unfair  competition  was 
framed,  and  the  case  was  tried,  and  an  appeal  determined,  on  the  theory 
that  certain  dictionaries  published  by  defendants  were  revisions  of  a 
dictionary  the  copyright  of  which  plaintiff  had  owned  before  its  expira- 
tion, plaintiff  could  not,  after  a  decree  permitting  the  use  of  the  title  to 
the  copyrighted  dictionary  under  certain  restrictions,  and  after  more  than 
four  years  of  litigation,  change  the  theory  of  the  case  by  alleging  that 
defendants"  dictionaries  were  in  fact  revisions  of  a  different  dictionary  so 
as  to  show  fraud  in  the  use  of  the  title  of  plaintiff's  dictionary. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  f  4683 ; 
Dec  Dig.  «=»1201(e).] 

8^  Appeal  and  Ebbob  «=»1000(3) — Etfbct  op  Decision— Pebmission  to  Akend. 
Permission  granted  by  the  appellate  court  to  file  in  the  court  below  a 
supplemental  bill  does  not  bind  the  court  as  to  the  validity  of  the  new 
claims  sought  thereby  to  be  presented. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  f  4372; 
Dec.  Dig.  <8=»1000(3).] 

4.  Trade-Mabks  and  Tbade-Naioes  ^=»70(3)— Untaib  Coupbtition — ^Title 
OF  Book. 

Where  plaintiff,  who  had  succeeded  to  the  rights  of  the  author  of  Web- 
ster's dictionary,  the  copyright  to  which  had  expired,  had  published 
for  several  years  a  smaller  dictionary  which  it  called  Webster's  Collegiate 
Dictionary,  and  which  had  a  large  sale  among  the  class  of  purchasers 
for  whom  it  was  intended,  a  publication  by  defendants  of  a  dictionary 
known  as  Webster's  Intercollegiate  Dictionary,  which  was  similar  in  size 
and  style  and  intended  for  the  same  class  of  purchasers,  was  unfair  com- 
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•  A:  :«\*|^fllion*Mi2du'c^.b*e  restrained,  though  plaintiff  had  lost  Its  ezclnsive 
right  to  the  use  of  the  title  Webster's  Dictionary. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  I  81;  Dea  Dig.  t*»70(3).] 

6.  Trade-Marks  aitd  Trade-Names  ^=»3(3)— Right  to   Trade-Mark— De- 
scriptive Word— Secondary  MsANiiva. 

It  is  not  essential  to  the  right  to  the  exclusive  use  of  a  descriptive 
word  in  a  trade-mark,  on  the  theory  that  it  had  acquired  a  secondary 
meading  as  designating  a  particular  product,  that  the  personal  identity  of 
the  maker  of  that  product  should  be  known. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Gent. 
Dig.  I  6;   Dec  Dig.  <8s»3(3).] 

6.  Trade-Marks  and  Tradb-Nahis  ^=:»85(1)— Right  to  Trade-Mark — De- 

scriptive Word. 

Where  the  original  title  of  a  dictionary  had  been  used  by  plaintiff,  who 
had  the  right  to  publish  it,  to  designate  numerous  subsequent  editions 
and  revisions,  so  that,  notwithstanding  the  expiration  of  the  original  copy- 
right, the  title  had  acquired  a  secondary  meaning  as  designating  the 
series  of  dictionaries  published  by  plaintiff,  the  fact  that  the  latest  of 
those  dictionaries  bore  little  resemblance  to  the  original  does  not  estab- 
lish such  deception  as  will  deprive  plaintiff  of  his  right  to  protection  in 
the  use  of  the  descriptive  word. 

[Ed.  Note. — ^For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  f  94 ;   Dec  Dig.  «s»85(l).] 

7.  Trade-Marks   and    Trade-Names   ^=»97  —  Infringement  —  Descriptive 

Word— Distinguishing  Notice. 

Where  a  descriptive  word  has  acquired  a  secondary  meaning  as  desig- 
nating plaintiff's  product,  and  the  use  of  defendant's  name  on  Us  product 
bearing  the  same  descriptive  word  will  distinguish  it,  that  is  sufficient; 
but,  where  the  use  of  his  name  will  not  sufficiently  distinguish  the  product 
as  defendant's,  he  can  be  required  to  use  a  netice  indicating  that  it  is 
not  plaintiff's  product 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Gent 
Dig.  §§  110,  111;  Dec  Dig.  <8=»97.] 

B.  Trahe-Marks  and  Trade-Names  4=»97 — ^Dbboriftxvb  Word — Secondary 
Meaning — Notice. 

Though  the  title  of  a  dictionary,  the  copyright  on  which  had  expired, 
had  acquired  a  secondary  meaning  as  designating  the  series  of  diction- 
aries published  by  plaintiff,  one  reprinting  the  original  dictionary  after 
the  expiration  of  the  copyright,  and  long  after  plaintiff  had  ceased  pub- 
lishing and  selling  that  edition,  need  only  insert  his  name  as  publisher  on 
the  title  page ;  but  where  defendant  publishes  a  dictionary  departing  from 
the  original  as  much  as  plaintiff's  latest  dictionary,  which  had  acquired 
an  extensive  reputation  of  its  own,  and  resembling  the  latter  in  appear- 
ance, defendant  can  be  compelled  to  use  a  notice  that  its  dictionary  is 
not  published  by  the  original  publishers,  or  their  successors. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  H  110.  Ill;   Dec  Dig.  <&=>97.] 

9.  Trade-Marks  and  Trade-Names   ^=»97 — Infringement — ^Notice — ^Placb 
OF  Publication. 

Where  a  descriptive  word  has  acquired  a  secondary  meaning  as  desig- 
nating a  series  of  dictionaries  published  by  plaintiff,  defendant  can  be 
compelled  to  publish  a  notice  of  its  dictionaries  designated  by  that  word, 
not  only  on  the  title  page,  but  wherever  as  on  the  cover  back,  front 
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cover,  or  In  Its  advertisements,  It  uses  the  descriptive  word  In  con- 
nection with  the  designation  of  its  dictionary. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  §1  110.  lU;  Dec.  Dig.  <8=»97.1 

10.  Tbade-Mabkb  aitd  Tbadk-Names  ^=»97 — ^iNFBiNaEMXNT—DKCBEB— Com- 
pliance. 

A  decree  requiring  defendant  to  publish  such  notice  in  connection  with 
the  descriptive  name  is  sufficiently  complied  with*  where  the  notice  is 
published  on  the  cover  back  and  at  the  top  of  the  title  page,  though  the 
notice  on  the  title  page  is  not  particularly  prominent  and  there  was  no 
similar  notice  on  the  front  cover,  where,  however,  the  descriptive  word 
was  not  used. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  If  110,  111;   Dec.  Dig.  <8=»97.] 

Appeals  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Ohio ;  John  H.  Clarke,  Judge. 

Suit  by  the  G.  &  C.  Merriam  Company  against  the  Saalfield  Pub- 
lishing Company  and  another  for  an  injunction  to  restrain  defendants 
from  using  the  same  name  in  the  title  of  their  dictionaries  as  was  used 
by  plaintiff.  From  a  decree  permitting  the  use  of  the  name  under 
certain  restrictions^  both  parties  appeal.    Modified  and  affirmed. 

No.  2855: 

Wade  H.  Ellis  and  Challen  B.  Ellis,  both  of  Washington.  D.  C,  for 
appellants. 
Wm.  B.  Hale,  of  New  York  City,  for  appellee. 

No.  2856: 

Wm.  B.  Hale,  of  New  York  City,  for  appellant. 
Wade  H.  Ellis  and  Challen  B.  Ellis,  both  of  Washington,  D.  C,  for 
appellees. 

Before  WARRINGTON.  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

DENISON,  Circuit  Judge,  These  are,  respectively,  appeal  and 
cross-appeal  from  the  decree  of  the  District  Court,  entered  in  purported 
compliance  with  our  mandate  on  the  former  appeal.  190  Fed.  927,  111 
C.  C.  A.  517,  and  198  Fed.  369,  117  C.  C.  A.  245.  By  our  second  opin- 
ion, certain  details,  both  as  to  the  form  of  the  injunction  and  as  to  the 
accounting  liability,  were  committed  to  the  trial  court  for  decision.  In 
the  court  below  there  was  then  a  reference  to  a  master,  who  made 
findings  of  fact  bearing  upon  these  special  questions  so  reserved,  as 
well  as  upon  the  amount  of  the  profits  or  damages  to  be  paid.  Excep- 
tions to  the  master's  report  embodying  these  findings  were  overruled 
and  the  findings  confirmed.  The  controversy  as  to  profits  and  damages 
was  compromised  and  settled,  but  a  decree  determining  the  precise 
scope  of  the  injunction  was  entered,  against  the  objection  of  plaintiff 
that  it  did  not  go  far  enough,  and  the  protest  of  defendants  that  it  went 
too  far. 

[1]  Upon  these  appeals  the  plaintiff  urgfes  only  the  two  points  here- 
after discussed,  and  the  defendants,  although  assigning  a  large  number 
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of  errors,  have  insisted  upon  and  argued  only  one  general  proposition. 
All  other  errors  assigned  are  therefore  to  be  treated  as  waived.  Rule 
20  (202  Fed.  xiv,  118  C.  C.  A.  xiv) ;  Ironton  v.  Harrison  (C.  C.  A.  6) 
212  Fed.  353,  357,  129  C.  C.  A.  29;  Gibson  v.  Ry.  (C.  C.  A.  6)  215  Fed. 
24,  27, 131  C.  C.  A.  332. 

[2]  1.  The  complaint  prosecuted  in  the  First  circuit  was  against  the 
single  form  of  dictionary'  then  published  by  Ogilvie,  which  was  of  the 
exhaustive  or  unabridged  class,  and  was  called  "Webster's  Imperiar' 
or  "Webster's  Universal."  After  the  purchase  of  Ogilvie's  business  by 
the  defendants  here,  and  before  the  filing  of  this  bill,  they  had  pub- 
lished three  other  dictionaries  of  abridged  type,  which  they  called,  re- 
spectively, "Webster's  Intercollegiate,"  "Webster's  Adequate,"  and 
"Webster's  Sterling."  The  bill  in  this  case  complained  also  of  these 
three  small  dictionaries,  and  grouped  them  with  the  "Imperial."  Our 
opinion  and  the  decree  of  the  court  below,  pursuant  to  the  mandate, 
adopted  this  classification  and  awarded  against  them  the  same  relief 
as  given  against  the  Imperial.  Pending  the  accounting  below,  the 
plaintiff  applied  to  this  court  for  leave  to  file  in  the  court  below  a  sup- 
plemental bill,  resting  upon  the  theory  that  these  three  small  diction- 
aries were  not,  in  truth,  revisions  of  the  original,  copyright-expired 
Webster,  but  were  mere  reprints  of  an  English  dictionary,  the  "Twen- 
tieth Century."  We  gave  this  permission,  the  bill  was  filed,  and  the 
master,  by  his  confirmed  report,  found  the  facts  to  be  in  accordance 
with  the  plaintiff's  claim.  Upon  this  basis  plaintiff  now  urges  that  de- 
fendants should  not  be  allowed  to  use  the  name  "Webster"  as  to  these 
dictionaries  at  all,  because  they  are  not  Webster's  dictionaries;  that 
the  foundation  of  the  modified  right  to  use  the  word  awarded  to  the 
defendants  as  to  the  Imperial  was  the  fact  of  sufficient  identity  be- 
tween the  Imperial  and  the  1847  copyrighted  book ;  and  that,  with  this 
support  removed,  nothing  remains  save  the  fraud  accomplished  by 
using  the  name  to  deceive  the  public  which  is  familiar  with  that  sec- 
ondary meaning  of  "Webster's,"  indicating  plaintiff's  publications — ^the 
result  stated  by  Judge  Dallas,  in  Singer  v.  Hippie  (C.  C.)  109  Fed.  152, 
where  he  says : 

"Consequently  the  defendant's  employment  of  the  word  •  •  •  can  have 
but  one  result,  and  that  is  not  to  correctly  Identify  the  thing  itself,  but  to  mis- 
lead the  pubUc  as  to  its  source." 

We  are  satisfied  to  dispose  of  the  error  alleged  in  this  respect  with- 
out examining  the  sufficiency  of  the  argument  just  stated.  Plaintiff's* 
effort  to  reshape  the  litigation  as  to  these  three  small  dictionaries  is 
belated.  No  satisfactory  reason  appears  why  the  fact  that  these  dic- 
tionaries are  so  nearly  identical  with  the  "Twentieth  Century"  and  so 
far  removed  from  the  1847  Webster's  was  not  observed  long  before. 
With  ample  opportunity  for  knowing  this  fact,  plaintiff  was  satisfied 
to  file  this  bill,  resting  on  the  inconsistent  theory  that  these  dictionaries 
were  like  the  Imperial,  which  had  been  adjudged  to  be  a  revision  of  the 
1847  Webster's,  and  to  prosecute  the  case  on  that  theory  through  our 
courts  for  four  years.  The  new  theory  is  so  obviously  an  afterthought, 
designed  to  overcome  the  partially  disappointing  construction  which 
we  gave  to  the  decree  in  the  First  circuit,  that  only  an  extraordinary 
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case  of  thwarted  diligence  in  making  an  earlier  discovery  and  of  sharp 
injustice  otherwise  resulting  would  justify  upsetting  the  formerly  ac- 
cepted basis  of  litigation.  Applying  this  principle,  and  without  going 
further,  the  decree  below  in  this  respect  should  be  affirmed. 

[3]  It  is  quite  obvious  that  our  mere  permission  to  file  a  supple- 
mental bill  in  the  court  below  did  not,  in  any  way,  commit  us  or  bind 
that  court  as  to  the  rightfulness  of  the  new  claims  sought  to  be  pre- 
sented. 

[4]  2.  A  distinct  question  exists  as  to  one  small  dictionary  publish- 
ed by  defendants,  "Webster's  Intercollegiate."  The  original  bill  in  this 
circuit  asked  an  absolute  prohibition  of  the  use  of  this  composite  name, 
as  being  a  manifestly  fraudulent  imitation  of  the  long-established  name 
of  one  of  plaintiffs  publications,  "Webster's  Collegiate  Dictionary." 
The  issue  made  on  this  point  is  one  of  the  things  expressly  reserved  in 
our  former  opinion;  and,  upon  this  issue,  the  master  found  and  re- 
ported : 

"That  the  name  Intercollegiate'  was  adopted  by  defendaDts  as  a  name  for 
this  dictionary,  with  the  intention  of  using  it  to  mislead  and  deceive  pnr- 
ehasers.  I  find  therefore  the  name  'Intercollegiate,*  as  used  by  defendants, 
Is,  of  itself,  a  violation  of  complainant's  rights." 

Upon  exceptions,  this  finding  was  confirmed;  but,  in  the  final  de- 
cree, completely  formulating  the  injunction,  this  subject  was  not  men- 
tioned. 

Not  only  would  we  be  strongly  inclined  to  accept  the  concurrent  find- 
ing of  the  master  and  the  district  judge,  but  we  think  they  were  right. 
''Webster's  Collegiate  Dictionary"  was  published  under  that  name  by 
the  Merriam  Company,  in  1898.  In  its  special  field  it  became  well 
known  and  largely  used.  The  defendants'  "Webster's  Intercollegiate 
Dictionary"  was  published  in  1907.  It  was  of  the  same  general  size, 
form,  and  style,  and  intended  for  the  same  class  of  purchasers.  It  is 
true  enough  that  "Collegiate"  is  inherently  descriptive ;  but  whatever 
doubts  there  might  be  about  the  propriety  of  attributing  a  secondary 
meaning  to  "Webster's  Dictionary"  alone  cannot  extend  to  the  colloca- 
tion of  the  three  words,  "Webster's  Collegiate  Dictionary."  It  is  the 
natural  inference,  as  it  is  the  finding  of  the  master,  that  during  the 
period  of  nine  or  ten  years  this  phrase  would  come  to  be  taken  as  re- 
ferring to  the  Merriam  book.  It  was  the  only  one  of  that  name,  and 
it  was  one  upon  which — though  this  is  probably  not  important — the 
copyright  had  not  expired;  and  it  is  a  fair  assumption  that  defendants 
could  have  only  one  purpose  in  rejecting  the  many  names  appropriate 
for  a  book  of  this  particular  size  and  utility  and  adopting  the  one  which 
so  clearly  would  produce  an  impression  that  it  was  the  well-known 
book  of  almost  identical  name.  Such  difference  as  there  is  between 
"Collegiate"  and  "Intercollegiate"  only  indicates  the  desire  to  vary 
without  distinguishing.  We  think  the  injunction  should  forbid  the 
defendants  from  using  the  title  "Webster's  Intercollegiate  Dictionary" 
upon  or  in  connection  with  any  book  of  the  general  class  of  the  Mer- 
riam "Webster's  Collegiate  Dictionary." 

3.  The  defendants'  appeal  is  based  on  the  position  that  they  per- 
formed their  full  duty  by  printing  their  names  in  the  ordinary  manner 
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upon  the  tide  page  of  their  book  as  its  publishers,  and  that  they  ought 
not  to  be  required  to  employ  any  notice  affirmatively  calling  attention 
to  the  fact  that  their  book  is  not  the  Merriam  book.  Since  it  was 
expressly  adjudged  in  the  suit  in  the  First  circuit  that  this  very  notice 
must  be  used,  and  we  have  held  that  all  things  covered  by  that  judg- 
ment are  res  judicata  in  this  suit,  and  since,  by  our  two  previous  opin- 
ions, the  notice  has  been  required  in  this  case,  we  might  well  pass  this 
subject  (as  to  the  Imperial)  without  further  discussion,  although  our 
power  to  reach  a  different  conclusion  at  this  time  may  be  conceded. 
Chesapeake,  etc.,  Co.  v.  McKell  (C.  C.  A.  6)  209  Fed.  514,  516,  126  C. 
C.  A.  336.  However,  defendants'  present  counsel  have  elaborately 
argued  the  meritorious  question,  relying  especially  upon  recent  deci- 
sions adverse  to  the  Merriam  Company  (Merriam  Co.  v.  Syndicate  Co. 
[D.  C.  and  C.  C.  A.  2J  207  Fed.  515,  125  C.  C.  A.  177;  Id.,  237  U.  S. 
618,  35  Sup.  Ct  708,  59  L.  Ed,  1148) ;  and  we  think  proper  to  consider 
it  somewhat  further. 

We  reached  the  conclusion  (198  Fed.  375,  117  C.  C.  A.  245;  that  the 
decree  in  the  First  circuit  rests  at  last  on  the  tfieory  that  the  name 
"Webster's  Dictionary"  not  only  had  its  primary  meaning  of  reference 
to  the  edition  of  1847,  upon  which  the  copyright  had  expired  in  1889, 
and  to  earlier  ones,  but  that,  as  early  as  1904,  when  defendants'  pub- 
lication began,  the  term  had  acquired  a  secondary  meaning  as  indi- 
cating the  line  of  dictionaries  then  published  by  the  Merriam  Com- 
pany. The  tenability  of  this  theory  has  been  doubted;  and,  although 
the  requirements  of  the  present  situation  are  fully  met  when  we  again 
find,  as  we  must,  that  this  is  the  theory  which  was  adopted  in  the  First 
circuit  as  the  basis  of  the  decree  there  rendered,  and  which  decree  we 
are,  in  this  suit,  enforcing — only  with  such  constructions  as  the  addi- 
tional facts  make  necessary — ^yet  we  are  by  no  means  satisfijed  that  the 
theory  is  wrong  in  fact  or  in  law.  There  are  certain  undisputed  facts 
as  well  as  inferences  therefrom  which  have  not  been  mentioned  in  the 
later  decisions,  and  which,  possibly,  have  escaped  consideration — as  in- 
deed they  did  in  our  opinion  in  198  Fed. 

This  First  circuit  litigation  did  not  pertain,  nor  does  this— except 
in  rather  a  negligible  degree,  if  at  all— to  that  particular  book  upon 
which  the  copyright  expired  in  1889.  There  is  much  force  in  the 
thought  that  a  publisher  who  has  enjoyed  the  monopoly  of  a  book  dur- 
ing a  copyrighted  period,  and  who,  for  that  reason  alone,  is  directly 
reached  when  the  public  thinks  of  the  book,  ought  not  to  be  allowed  to 
prolong  his  monopoly  in  the  same  thing  by  immediate  resort  to  the 
secondary  meaning  theory ;  but  although  the  exact  reproduction  of  the 
edition  of  1847  is  covered  by  the  language  of  both  decrees,  there  and 
here,  it  is  not  the  substantial  thing  in  controversy.  That  edition  dis- 
appeared from  the  market  in  1864,  or  immediately  thereafter,  and  for 
the  next  25  years  the  revision  of  1864  and  its  modifications  exclusively 
held  the  field.  This  was  followed  by  the  revision  of  1890,  the  "Inter- 
national." These  revisions  of  1864  and  1890  produced  books  very  dif- 
ferent in  general  form  and  appearance  from  the  edition  of  1847.  They 
—and  especially  that  of  1890— compared  with  the  1847  edition  as  an 
adult  with  a  child.    The  defendants'  1904  Imperial  (or  Universal)  Die- 
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tionaiy  was  of  the  same  class  as  th©  Merriam  1890  revision ;  it  was  in- 
tended to  compete  with  that  revision,  and  not  with  that  of  1847 ;  no 
one  bought  the  defendants'  Imperial  supposing  that  he  was  buying  a 
Merriam  1847;  one  sold  for  $6  or  $8,  the  other  for  $1  or  less;  the 
misleading  and  deception  of  the  public,  which  has  been  found  as  a 
fact  by  a  decree  to  which  the  defendants  are  privies,  was  with  refer- 
ence to  the  actual  competitive  dictionaries  and  with  reference  to  that 
type  and  style  of  Webster's  Dictionary  which — alone  of  that  tjrpe — 
had  been  on  the  market  under  that  name  for  14  years.  The  Merriam 
Company  was  not  seeking  to  protect  itself  against  unfair  competition 
and  the  public  against  misleading  in  the  matter  of  a  book  upon  which 
the  copyright  had  expired,  but  in  the  matter  of  a  book — ^the  revision 
of  1890— to  which  the  Merriam  Company  had  a  rightful  monopoly. 
The  simulation  of  size,  shape,  general  appearance,  title,  title  page,  etc., 
of  which  defendants  were  found  guilty,  all  related  to  and  constituted 
unfair  competition  against  the  Merriam  "Webster's  International." 
This  is  confirmed  by  the  fact,  already  mentioned,  that  the  copyrighted 
book  of  1847  was  withdrawn  from  the  market  in  1864  and  never  again 
was  put  on  sale,  until  this  was  done  by  others  than  the  Merriams  in 
1890 ;  and  is  further  confirmed  by  the  fact  that  "Webster's  Diction- 
ary" was  not  the  registered  copyrighted  title  of  the  1847  book,  as  seems 
to  have  been  taken  for  granted,  rior  was  it  ever  the  registered  title  of 
any  other  book,  the  copyright  upon  which  has  expired.  Th«  edition  of 
1847  was  itself  published  after  the  death  of  Dr.  Webster,  and  was 
based  upon  earlier  editions,  the  first  of  which  was  published  in  1806 
and  the  copyright  upon  which  expired  in  1834.  It  is  an  entire  mistake 
to  suppose  that  "Webster's  Dictionary"  was  a  copyrighted  title  which 
first  became  free  to  public  use  in  1889 ;  so  far  as  concerns  any  copy- 
right upon  these  words  themselves,  they  have  always  been  just  as  free 
to  the  public  as  they  are  now.*  The  registered  title  of  the  1847  edi- 
tion, as  of  that  of  1828,  was  "American  ESctionary,"  and  it  was  called, 
as  its  predecessors  since  1806  had  been  called,  "Webster's  IHctionary" 
only  because  that  was  an  appropriate  and  descriptive  name  of  the 
thing.  If  it  be  said  that  freedom  to  use  the  title  was  unavailing  while 
the  book  was  covered  by  copyright,  the  reply  is  that  the  copyright  up- 
on the  original  "Webster's  Dictionary"  expired  in  1834,  and  ever  since 
that  date  any  one  has  had  a  right  to  publish  that  book,  or  his  own  re- 
vision of  it,  and  call  his  publication  "Webster's  Dictionary."  Up  to 
the  beginning  of  this  suit  no  one  had  done  so,  if  we  except  defendants. 
The  right  to  publish  editions  after  that  of  1806,  and  copyrighted  by 
Dr.  Webster  in  his  lifetime  or  by  his  executors  shortly  after  his  death, 
remained  outstanding  in  different  publishers  until  the  last  such  right 
was  purchased  by  the  Merriams  in  1858.  How  long,  if  at  all,  any  of 
these  editions  continued  to  be  actually  published  after  1847  under  the 
name  "Webster's  Dictionary,"  is  not  clear ;  but  certain  it  is  that  from 

1  The  right  of  a  publisher  to  restrain  others  from  using  the  title  of  his 
book  or  magazine  is  independent  of  any  copyright  law,  and  sufficiently  rests 
upon  the  law  of  trade-marks  or  unfair  competition.  Estes  v.  WortJiington 
(C.  O.)  31  Ved.  154;  Gannert  v.  Rupert  (C.  O.  A,  2),  127  Fed.  9^  62  C.  O.  A. 
594;   Corbett  t.  Purdy  (O,  O.)  80  Fed.  901, 
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1858  until  1890,  no  one,  except  the  Merriams  or  their  licensees,  used 
the  title  in  question,  although,  as  above  stated,  the  public  was  free  to 
do  so.*  After  1890,  and  until  1904,  if  there  was  any  use  of  the  title  by 
others,  except  in  connection  with  mere  reprinting  of  the  1847  edition 
(or  with  additions  from  the  edition  of  1859),  it  has  not  been  pointed 
out  to  us. 

Even  if  it  should  be  said  that  the  edition  of  1806,  although  un- 
abridged, was  such  a  different  type  of  book  that  the  expiration  of  the 
copyright  in  1834  did  not  leave  the  public  at  liberty  to  use  the  name  up- 
on the  book  of  an  unabridged  type,, like  defendants'  Imperial,  it  must 
be  seen  that  the  1828  revision  was  of  the  same  class  as  that  of  1847, 
and  the  defendants'  book,  the  Imperial,  is  presumably  related  to  that 
edition  in  the  same  way  that  it  is  to  the  1847  edition,  except,  perhaps, 
in  less  degree.  This  1828  copyright  expired  in  1870,  so  that,  if  we 
confine  ourselves  to  a  book  of  this  specific  class,  we  find  that  when  de- 
fendants entered  the  field,  the  public  had  possessed  full  right  to  pub- 
lish such  a  book  under  that  name  for  34  years,  but  had  acquiesced  in 
the  exclusive  occupancy  of  the  field  by  the  Merriams. 

So  far  as  our  opinion  in  198  Fed.  assumed  that  there  had  been  a 
period  of  only  15  years  before  defendants'  appearance,  in  which  a  new 
and  qualified  right  might  be  accruing"  to  plaintiff  on  the  secondary 
meaning  theory,  we  overlooked  the  fact  that  the  public  right  in  this  re- 
spect had  been  perfect  ever  since  1834,  and  that  the  bill  of  complaint 
did  not  plant  plaintiff's  right  solely  upon  the  short  recent  period  of  use 
after  the  1847  copyright  expired,  but  rather  upon  the  continued  use 
ever  since  1864  when  the  1847  edition  was  withdrawn  from  the  market. 

These  considerations  tend  to  persuade  that  the  life  or  death  of  the 
copyright  monopoly  in  the  contents  of  the  book  does  not  necessarily 
control  the  right  to  use  the  name  by  which  the  book  was  known,  but 
that,  when  protection  is  sought  against  unfair  competition  with  books 
which  plaintiff  has  the  sole  right  to  publish,  the  case  for  the  secondary 
meaning  theory  stands  on  the  same  basis  as  with  regard  to  any  other 
descriptive  word. 

[5]  It  is  not  of  controlling  importance  to  the  true  application  of  the 
secondary  meaning  theory  that  the  public  should  appreciate  the  per- 
sonal identity  of  the  manufacturer.  The  deception  involved  in  every 
such  case,  as  in  a  trade-mark  case,  is  said  to  be  a  deception  as  to  the 
origin  of  the  goods ;  but  this  is  a  formula  for  expressing  the  ultimate 
result.  With  reference  to  articles  which  have  trade-names,  it  is  the  ar- 
ticle itself  and  its  good  qualities  which  the  public  appreciates  and  which 
cause  it  to  desire  to  get  the  genuine  article  made  by  the  manufacturer 
who  has  established  its  reputation,  rather  than  something  made  by  some 
one  else.  Particularly  tmder  present-day  conditions,  the  purchasing 
public  may  have  a  fixed  purpose  to  buy  a  given  article  and  not  a  sub- 

2  There  have  been  large  sales  of  some  of  the  stoaller  forms  by  the  American 
Book  Company  and  by  Ivlson,  Blakeman,  Taylor  &  Co.,  but  these  were  print- 
ed under  the  Merrlam  copyrights  of  date  later  than  that  of  1847,  and  from 
the  Merrlam  plates ;  they  carried  the  Merrlam  name  on  the  title  page  and  the 
Merrlam  copyright  marks;  and  they  were,  In  substance,  published  by  the 
Merriams  In  partnership  with  the  others  named.  They  do  not  negative  pubUc 
acquiescence  In  an  assumption  of  exclusive  right 
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stitute  therefor,  and  yet  be  quite  ignorant  whether  the  genuine  article 
is  made  by  one  or  another  manufacturer.  Even  under  earlier  condi- 
tions, the  purchaser  of  "Stone  Ale"  or  "Camels'  Hair  Belting"  or 
"Glenfield  Starch"  very  likely  knew  as  little  as  he  cared  about  the  per- 
sonal identity  of  the  maker.* 

[B]  Nor,  if  it  is  true,  is  it  inconsistent  with  recognition  of  the  sec- 
ondary meaning  of  "Webster's  Dictionary"  in  this  case,  that,  in  the  now 
competitive  books,  the  plaintiff  departs  as  far  as  defendants  do  from 
the  1847  edition.  The  bearing  of  this  proposition  upon  the  other  prop- 
osition— that  in  1904  "Webster's  Dictionary"  had  come  to  mean,  prima 
facie,  the  Merriam  editions — is  not  obvious.  If  the  case  wore  confin- 
ed to  the  right  to  reproduce  the  1847  edition  precisely,  the  question 
would  be  different ;  but  that  same  latitude  of  construction  which  en- 
abled the  defendants  partly  to  escape  the  charge  of  fraud  in  the  use  of 
the  name  and  to  convince  the  courts  in  the  First  circuit  that  the  d^ 
fendants'  dictionary  contained  enough  of  the  1847  edition  to  justify 
using  the  title  which  had  become  the  common  name  of  that  book,  ex- 
tends, also,  to  the  protection  of  plaintiff  and  acquits  it  of  defrauding 
or  deceiving  the  public  by  continuing  to  call  its  books  by  that  name. 
Plaintiff's  conduct  is  also  characterized,  not  by  the  use  of  the  title  a^ 
the  name  of  one  particular  book,  but  by  the  consistent  use  of  the  name 
for  its  series  of  books  for  60  years  before  this  litigation  began,  cover- 
ing three  general  revisions  and  very  numerous  editions  of  the  large 
book,  and  covering  a  great  variety  of  abridgements  and  including  sales 
of  over  10,000,000  copies  of  the  different  forms,  after  the  1847  edition 
was  withdrawn.  "Webster's  Dictionary"  never  was  the  name  of  the 
1847  book  and  of  that  alone  so  exclusively  that  for  that  sole  reason  it 
became  inherently  fraudulent  to  call  by  that  name  any  other  edition  or 
revision.  From  1847  to  1864,  the  five  editions,  published  from  1806  to 
1840,  were  doubtless  in  circulation,  though  they  did  not  continue  to  be 
published  (unless,  perhaps,  to  some  extent,  until  1858).  From  1864  to 
1890  the  name  was  rightly  applied  to  the  edition  of  1&+7  and  to  that  of 
1864,  and  from  1890  to  1904  it  properly  designated  at  least  three  edi- 
tions. It  cannot  be  said  that  the  use  of  this  term  by  the  Merriams  in 
1904  tended  to  deceive  the  public  into  thinking  that  the  book  the 

s  Where  an  article  is  put  out  under  a  trade-name  which,  although  it  must 
be  called  descriptiye,  is  yet  also  something  more  than  merely  descriptive,  and 
where  the  public  Is  free  to  compete  in  the  same  article  and  in  the  same  name, 
but  for  a  long  period  refrains  from  both,  this  seems  to  the  writer  the  ideal 
soil  in  which  the  secondary  meaning  may  grow  into  effective  existence.  The 
name  points  to  one  maker  only,  without  confusion  or  uncertainty,  and  it  is  a 
sure  "badge  of  origin.'*  One  of  the  opinions  in  the  Cellular  Clothing  Case, 
[1800]  Appeal  Cases,  pp.  326,  343,  cited  ^ith  some  approval  in  the  Malted 
MUk  Case,  85  L.  J.  R.  338,  and  by  this  court  in  Kellogg  Co.  v.  Quaker  Co., 

235  Fed.  657,  666, C.  C.  A.  — ,  disparages  the  effect  of  that  use  which 

is  associated  with  noncompetitive  goods.  In  the  Kellogg  Case,  at  least, 
the  words  in  question  were  so  far  the  obviously  apt  words  for  concise  descrip- 
tion as  to  require  the  strongest  case  of  deUberate  acquiescence  in  exclusive  ap- 
propriation in  order  to  maintain  the  theory  of  secondary  meaning,  and  in  such 
a  case  the  strictest  rule  may  well  be  appUed.  In  the  present  case,  adopting 
defendants'  definition  of  ''Webster's  Dictionary,"  there  has  long  been  competi- 
tion In  the  article  itself,  and  even  the  rule  of  the  Cellular  Case  would  not 
reach  it 
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Merriam  Company  was  then  publishing  was  the  edition  of  1847  or  that 
of  1864;  and  unless  this  use  of  the  term  by  the  Merriams,  in  1904, 
when  defendants  came  on  the  field,  was  deceptive,  then  the  Merriams 
were  entitled  to  the  full  benefit  of  the  secondary  meaning,  as  far  as  the 
facts  may  otherwise  justify. 

We  are  not  considering  this  question  as  an  original  one,  nor  under- 
taking its  decision.  We  have  so  far  reviewed  it  only  to  be  satisfied 
that  the  decision  in  the  First  circuit  was  not  so  obviously  wrong  or  un- 
just that  we  should  confine  the  enforcement  of  that  decree  most  strict- 
ly and  not  allow  its  operation  beyond  its  very  letter.  After  such  re- 
view, we  see  no  reason  to  doubt  that  the  decree  in  the  First  circuit 
against  the  "Imperial"  stands  as  the  ordinary  one  against  a  defendant 
who  has  used  a  trade-name  which,  though  descriptive,  has,  by  long 
acquiescence,  come  to  be  identified  only  with  plaintiff's  product,  and 
which  therefore,  on  well-settled  principles,  the  defendant  may  use 
only  if  he  effectively  distinguishes,  nor  to  doubt  that  we  should  en- 
force the  decree  in  the  First  circuit  according  to  its  fair  meaning  and 
effect,  as  being  an  application  of  this  principle. 

[7]  This  brings  us  directly  to  the  contention  regarding  the  special 
notice  prescribed  by  the  former  decree,  "This  dictionary  is  not  pub- 
lished by  the  original  publishers  of  Webster's  Dictionary,  or  by  their 
successors."  It  is  urged  that  such  a  notice  unfairly  disparages  defend- 
ants' books  and  imposes  a  greater  burden  than  the  law  justifies.  It  is 
said  that  the  Singer  Case  required  only  that  the  article  should  be  mark- 
ed with  the  name  of  the  defendant  as  manufacturer,  and  that  all  other 
cases  in  the  Supreme  Court,  like  the  Hall  Case  and  the  Waterman 
Case,  in  which  a  "not  made  by"  notice  has  been  required  or  sanctioned, 
were  cases  involving  the  use  of  a  personal  name,  and  reaching  directly 
instead  of  indirectly  the  personal  identity  of  the  manufacturer.  In  the 
Hall  Case  and  in  the  Waterman  Case  the  plaintiff  and  defendant  had 
the  same  name,  and  marking  the  article  with  the  name  of  the  defend- 
ant as  manufacturer  would  not  disting^Jish,  but  would  become  a  mark 
of  confusion  and  misleading  instead  of  a  mark  of  differentiation ;  and 
it  is  clear  that,  in  such  cases,  the  defendant  must  positively  distinguish 
by  something  beyond  his  own  name.  The  cases  below  the  Supreme 
Court,  where  such  notices  have  been  required,  are  very  numerous. 
Some  of  them-  can  be  justified  upon  the  ground  that  the  use  of  defend- 
ant's name  alone  was  itself  misleading;  others,  like  Jenkins  v.  Kelly 
(C.  C.  A.  3)  227  Fed.  211,  142  C.  C.  A.  11,  and  Ludlow  v.  Pittsburgh 
(C.  C.  A.  3)  166  Fed.  26,  92  C.  C.  A.  60,  are  quite  inconsistent  with 
any  such  distinction  and  stand  upon  broad  grounds  which  would  re- 
quire a  negative  notice  in  all  the  secondary  meaning  cases.  It  may  be 
true  that  in  the  Singer  Case  no  such  notice  was  compelled,*  but  it  is 
to  be  observed,  first,  that  the  propriety  of  such  requirement  was  not 

4  In  the  June  Case,  163  U.  S.  169.  204.  16  Sup.  Ct  1002,  41  L.  Ed.  118.  the 
orde^  required  the  notice  to  show  that  the  article  was  "made  by  defendant,  as 
distinguished  from"  plaintiff,  or  was  *the  product  of  defendant,  and  therefore 
not  the  product  of"  the  plaintiff;  but  in  the  compaP»'>n  case  (Singer  Mfg.  Ck).  v. 
Bent.  163  U.  S.  206,  207,  16  Sup.  Ct  1016,  41  L.  Ed.  131)  the  order  required 
notice  that  the  machine  was  "the  product  of  the  defendant  and  not  the  manu- 
facture of"  the  plaintiff. 
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considered,  and  the  case  arose  before  the  later  common  practice  on  that 
subject  had  grown  up;  and,  second,  that  the  case  may  well  be  classi- 
fied as  one  involving  direct  deception  concerning  the  identity  of  the 
manufacturer  rather  than  mere  misleading  as  to  Ae  identity  of  the  ar- 
ticle. So  far  as  there  is  a  distinction  between  these  two  things,  the 
Singer  Case  is  near  the  line.  It  may  well  be  that  the  Supreme  Court 
would  have  deliberately  held  that  to  mark  the  machine  labeled  "Im- 
proved Singer"  with  the  name  of  the  June  Company  as  maker  would 
sufficiently  distinguish,  and  yet  it  may  also  well  be  that  if  the  Singer 
machine  had  become  known  on  the  market  by  some  other  name,  even 
a  descriptive  one,  e.  g.,  "Perfection,"  and  the  June  Company  had  used 
the  same  name,  "Perfection,"  the  Supreme  Court  would  have  requir- 
ed it  to  say,  "This  machine  is  not  made  by  the  makers  of  the  original 
'Perfection,'  nor  by  their  successors." 

If,  then,  we  assume  that,  where  the  plaintiff's  "secondary  meaning" 
mark  is  his  own  name,  and  defendant  is  entitled  to  use  that  same 
name,  the  defendant  must  negatively  distinguish,  and  that  where  plain- 
tiff's mark  is.  of  the  same  character,  but  defendant's  name  is  wholly 
different,  the  use  of  defendant's  name  will  be  a  sufficient  distinction, 
it  is  clear  that  the  cases  where  plaintiff's  mark  consists  in  a  descriptive 
word  must  fall  into  one  or  the  other  class  according  to  the  circum- 
stances of  each  case.  Sometimes  defendant's  name  will  sufficiently 
distinguish ;  at  other  times,  and  perhaps  generally,  it  will  not,  but  will 
even  aggravate  the  misleading,  as  in  Menendez  v.  Holt,  128  U.  S.  514, 
521,  9  Sup.  Ct.  143,  32  L.  Ed.  526,  and  in  Jacobs  v.  Beecham,  221  U. 
S.  263,  272,  31  Sup.  Ct.  555,  55  L.  Ed.  729.  The  present  case  is  not 
of  the  class  directly  reaching  personal  identity  like  the  Hall  Case;  it 
is  distinctly  of  the  descriptive  word  class,  and,  while  it  has  been  said 
that  the  name  had  come  to  indicate  that  a  book  called  thereby  was 
published  by  the  Merriams,  this  is  largely  true  only  in  an  indirect  way. 
It  had  come  to  mean  that  the  book  was  one  of  the  regular  series  then 
being  published  by  the  house  which  alone,  for  at  least  50  years,  had 
been  publishing  current  revisions  called  by  that  name;  but  what  the 
name  of  that  house  might  be  would  be  known  only  to  a  part  of  the 
public  that  received  the  broader  impression. 

[8]  When  we  apply  these  principles  to  defendants'  books,  we  are 
compelled  to  think  there  is  a  vital  distinction  between  the  mere  re- 
printing of  the  edition  of  1847  and  the  putting  out  of  the  other  books 
which  were  competitive  with  the  various  forms  of  Merriam  books  be- 
ing published  in  1904.  This  results  not  only  from  the  fact  that  the 
Merriams  had  withdrawn  this  1847  edition  from  the  market  in  1864, 
and  that  there  could  not  very  well  be  unfair  competition  in  an  article 
which  plaintiff  was  not  selling  in  1890  when  these  reprints  first  .ap- 
peared, but  also  from  the  logical  difficulty  of  predicating  unfair  com- 
petition upon  the  mere  reproduction  of  a  book  on  which  the  copyright 
has  expired,  if  that  reproduction  by  others  begins,  as  here,  promptly 
on  the  expiration  of  the  copyright,  and  is  continued  by  one  or  another 
of  the  public  until  the  defendant  appears.  A  reputation  for  good  pa- 
per, durable  binding,  good  press  work,  etc.,  might  constitute  a  basis 
upon  which  the  public  could  intelligently  wish  to  buy  from  the  original 
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publishers  and  not  from  others;  but  nothing  of  the  kind  is  alleged 
here.  The  case  against  the  defendants,  in  this  particular,  stands  solely 
upon  a  lAotographic  reproduction  of  the  1847  book;  a  reproduction 
perfect  in  every  detail,  save  for  the  substitution  of  defendants'  name 
on  the  title  page  as  publisher  and  save  for  an  appendix.  Upon  this 
foundation  only  there  is  scant  room  to  support  the  theory  of  mislead- 
ing the  public.  The  public  gets  the  precise  article  indicated  by  the 
name,  and — lacking  any  question  as  to  the  quality  of  Ae  publishers' 
work — ^the  general  public  will  be  rightly  indiflferent  as  to  who  the  pub- 
lishers may  be.  It  follows  that,  in  our  judgment,  the  notice  should  not 
be  required  on  the  reprints  of  the  1847  book;  the  defendants'  name  on 
the  title  page,  as  publisher,  is  a  sufficient  distinction ;  and,  though  the 
letter  of  the  decree  in  the  First  circuit  is  broad  enough  to  cover  this 
specific  matter,  we  see  no  reason  to  think  it  was  so  intended.  It  is  ap- 
parent from  all  the  opinions  in  that  circuit,  as  it  is  from  our  own  two 
former  opinions,  that  the  only  subject-matter  actually  considered  was 
the  alleged  unfair  competition  involved  in  the  attempts  by  defendants 
xo  sell  defendants'  series  of  revised  dictionaries  as  against  the  series 
which  the  Merriam  Company  was  publishing  and  selling  in  1904. 
Whatever  is  said  in  those  opinions  regarding  the  rightful  standing  of 
the  secondary  meaning  theory  has  reference  to  this  state  of  facts. 

Different  considerations  govern  the  Imperial  for  Universal).  This 
was  put  out  to  compete  with  plaintiff's  International  which  (with  its 
variations^  had  been  the  only  Webster's  EHctionary  of  this  class,  in 
quarto  form  and  luiabridged,  upon  the  market  for  fourteen  years.  It 
had  been  produced  by  plaintiff  at  great  expense,  and  it  had  very  high 
reputation  for  its  literary  merit,  distinct  from  and  beyond  anything 
contained  in  former  revisions.  As  applied  to  this  subject-matter — the 
only  substantial  thing  there  involved — we  interpret  the  judgment  of 
the  First  circuit  as  a  finding  that  the  portion  of  the  public  which  con- 
stituted prospective  purchasers  for  that  class  of  dictionary  had  come  to 
understand  that  "Webster's  Dictionary"  meant  Webster's  Internation- 
al, published  by  the  Merriams,  and  desired  to  buy  that  book,  and  was 
liable  to  be  deceived  if  it  was  offered  anything  else,  superficially  sim- 
ilar, dressed  with  the  same  distinguishing  name — even  though  it  would 
not  know  the  difference  between  the  Merriams  and  Ogilvie  as  pub- 
lishers, or  get  any  effective  warning  by  seeing  Ogilvie's  name  on  the 
title  page.  From  this  point  of  view  the  case  is  the  typical  one  where 
the  special  notice  is  necessary,  to  the  same  extent  and  for  the  same 
reasons  as  in  the  Hall  and  Waterman  Cases. 

The  same  reasons  which  justify  the  notice  upon  the  Imperial  (or 
Universal)  apply  to  the  smaller  dictionaries.  For  a  long  period  before 
the  defendants  put  these  out,  the  special  class  of  dictionary  users,  to 
whom  they  appeal,  had  been  familiar  with  the  several  abridgements 
of  the  same  class  published  by  plaintiff  and  called  "Webster's  Col- 
legiate," "Webster's  High  School,"  etc.  The  value  of  these  books  de* 
pended  upon  their  reputation  for  the  skill  with  which  they  had  been 
prepared  for  their  intended  use;  and,  by  giving  to  their  own  books 
the  name  by  which  the  others  were  known,  the  defendants  appropri- 
ated a  part  of  the  reputation  of  plaintiff's  books.    The  periods  of  ex- 
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elusive  use  of  the  name  after  the  name  was  free  to  the  public,  etc., 
will  be  different  with  respect  to  the  abridgements  and  with  respect  to 
the  unabridged;  but  we  see  no  substantial  distinction  in  the  right  of  the 
matter. 

[9]  4.  Included  in  defendants'  main  contention  is  the  subordinate 
one  that,  if  the  specific  notice  is  to  be  used  at  all,  its  presence  on  the 
title  page  is  sufficient,  and  it  ought  not  be  to  required,  as  by  the  decree 
below  it  is,  in  every  place  where  the  defendant  displays  the  name 
"Webster's  Dictionary."  This  has  special  reference  to  the  back  of  the 
book  and  th^  outside  front  cover  of  the  book,  in  each  of  which  places 
this  name  was  conspicuously  stamped,  and  to  advertisements.  This 
subject,  also,  was  reserved  by  our  former  opinion,  and  we  thought 
that,  though  the  decree  in  the  First  circuit  did  not  specifically  reach  to 
these  details,  it  had  general  language  that  we  might  so  read.  As  to  all 
these  competitive  books,  we  may  take  plaintilFs  "Webster's  Interna- 
tional" and  defendants'  "Webster's  Imperial"  as  t3rpical.  The  adjudi- 
cated reason  why  defendants  may  not  use  the  name  without  any  limita- 
tion is  that  its  unrestricted  use  tends  to  make  the  purchaser  think  he  is 
getuag  the  Webster's  International  with  which  he  had  been  familiar 
for  14  years.  This  false  impression  will  be  produced  by  the  cover  or 
advertisements  as  wdl  as  by  the  title  pa^e;  indeed,  the  careless  and 
hasty  purchaser — for  whose  aid  decrees  of  the  kind  are  mainly  nec- 
essary— is  more  apt  to  be  misled  by  the  cover  or  by  advertising  than 
by  the  title  page.  If  the  presence  of  such  a  notice  on  the  outside  back 
or  cover  is  an  intolerable  burdeii,  the  remedy  is  in  defendants'  hands. 
The  burden  exists  only  because  defendants  are  trying  to  mislead  as 
to  what  the  book  is ;  and  if  there  is  any  motive  leading  them  to  insist 
upon  prominently  displaying  the  name  "Webster's"  on  their  Imperial 
dictionary,  except  the  desire  to  sell  to  purchasers  familiar  with  the 
superficially  almost  identical  Webster's  International,  that  motive  has 
not  been  pointed  out." 

We  find  in  Mcrriam  v.  Syndicate,  237  U.  S.  618,  35  Sup.  Ct.  708,  59 
L.  Ed.  1148,  nothing  inconsistent  with  these  considerations.  It  is 
there  held  that  "Webster's  Dictionary"  was  so  descriptive  a  term  tiiat 
it  could  not.  be  registered  as  a  trade-mark  under  the  law  of  1881 ; 
whether  it  could  be  registered  under  the  law  of  1905  by  virtue  of  an 
acquired  secondary  meaning  was  held  to  be  a  question  not  within  the 
appellate  jurisdiction  of  the  Supreme  Court.  It  is  not  to  be  supposed 
that  the  Supreme  Court  intended  to  decide  indirectly  the  very  question 
it  refused  to  consider. 

[101  Upon  the  oral  argument,  plaintiff's  counsel  produced  what  ap- 
peared to  be  one  of  defendants'  Imperial  dictionaries,  bearing  the 
copyright  mark  of  1914  and  the  imprint  of  1915.  We  think  it  is  in 
compliance  with  the  decree.    It  carriers  the  notice  upon  the  back;  there 

I 

BThe  Century  and  the  Standard,  though  ''Wester's  Dictionaries"  (defend- 
ant's brief),  have  not  found  it  necessary  to  take  that  name.  The  Imperial 
Dictionary  was  first  published  by  Dr.  OgilTie,  and  claiming  to  be  a  revision  of 
Webster's  1847,  in  1859.  Forty-five  years  later,  the  defendant  Ogilvie's  revi- 
sion, no  more  but  rather  less  **Webster's"  than  the  Imperial  always  had  been, 
became  "Webster's  Imperial." 
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15  none  upon  the  front  cover,  but  the  word  "Webster's"  does  not  there 
appear ;  and,  while  the  notice  on  the  title  page  is  not  overprominent, 
yet  it  is  not  confused  with  the  body  of  the  title  page,  but  is  at  the  top, 
and,  aided  as  it  is  by  the  notice  on  the  cover  back,  it  is  sufficient. 

It  results  that  the  decree  below  will  be  modified  by  extending  the  in- 
junction so  as  absolutely  to  prohibit  on  defendants*  books  the  name 
"Webster's  Intercollegiate"  or  any  other  name  so  similar  to  "Web- 
ster's Collegiate"  as  to  tend  to  deceive  the  public  concerning  the 
identity  of  the  book,  and  by  narrowing  the  injunction  so  as  wholly  to 
exempt  from  its  operation  any  mere  reprint  of  the  1847  edition  which 
bears  the  name  of  the  defendants  on  the  title  page  as  publisher  in  the 
usual  form ;  and  the  decree  in  all  other  respects  will  be  affirmed.  No 
costs  will  be  awarded  in  this  court,  on  either  appeal. 


CHICAGO,  B.  &  Q.  B.  CO.  ▼.  GELVIN. 

(Circuit  Court  of  Appeals,  Etghth  Circuit.    November  10,  1916.    Behearing 
Denied  January  13,  1917.) 

No.  4580. 

1.  Damages  ^s»113 — Pebsonal  Pbopebty — Mbasuke  of  Damages. 

Where  plaintiff's  cattle  were  Injured  through  the  alleged  negUgence  of 
defendant,  the  measure  of  damages  is  the  difference  between  the  value 
of  the  cattle  at  the  place  of  the  injury  immediately  before  and  after  it. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent  Dig.  ||  90,  91,  279,  280; 
Dec.  Dig.  «&=s>113.] 

2.  Damages  ^=»174(2) — Evidence — Speculative  Damages. 

Sparks  escaping  from  defendant's  locomotive  ignited  brush  and  weeds 
on  its  right  of  way,  which  fire  was  commuiiicated  to  plaintiff's  pasture 
and  meadow  land,  where  it  destroyed  about  150  acres  of  grass  and 
frightened  defendant's  391  head  of  high  grade  fat  cattle,  which  he  was 
feeding  for  the  market  The  cattle  stampeded  by  reason  of  the  smoke 
and  roar  of  the  fire,  and  one  of  them  was  killed,  and  all  received  bruises, 
becoming  overheated.  Thereafter  the  teeth  of  the  cattle  became  sore 
from  eating  short  grass  and  weeds  raised  on  the  burnt  land,  and 
they  would  not  eat.  There  was  evidence  that,  by  reason  of  the  soreness 
of  their  teeth  and  their  fright,  the  cattle  did  not  put  on  weight  at  the 
customary  rate,  and  that  when  they  were  marketed  in  Chicago,  a  dty  in 
another  state,  they  were  not  heavy  enough  to  bring  the  top  price ;  heavy 
cattle  being  in  demand.  Held  that,  as  the  measure  of  damages  for  in- 
juries from  the  fire  was  the  difference  in  the  value  of  the  cattle  imme- 
diately before  and  after  the  fire  at  the  place  of  injury,  evidence  that 
the  cattle  did  not  put  on  weight  as  fast  as  was  customary  for  cattle  being 
so  fed,  and  that  they  did  not  bring  the  top  price  because  they  were  not 
heavy,  was  inadmissible,  as  relating  to  speculative  matters. 

[Ed.  Note. — ^For  other  cases,  see  Damages,  Cent.  Dig.  §|  463,  467 ;  Dec. 
Dig.  <g=»174(2).] 

8.  Appeal  and  Ebbob  ^=s>1053(3) — Bevibw — ^Habmless  Ebbob. 
.        In  such  case,  error  in  admitting  evidence  as  to  the  failure  of  the  cat- 
'    tie  to  put  on  weight,  and  the  market  price,  was  not  cured  by  an  instruc- 
tion that  nothing  could  be  allowed  on  account  of  injuries  resulting  from 
illness  and  sore  teeth,  caused  when  the  cattle  ate  short  grass  and  weeds 
on  the  burnt  parcel. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  4180- 
4182;   Dec.  Dig.  <©=5>1053(3).] 
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4  Damages  ^s»163(4) — ^Evidence — Sufficiengt. 

Where  the  evidence  showed  that  some  of  the  injuries  to  plaintiff's  cat- 
tle were  not  caused  by  defendant's  alleged  negligence,  and  there  was 
nothing  to  show  what  proportion  of  the  injuries  resulted  from  such  neg- 
ligence, the  Jury  cannot  arbitrarily  apportion  a  part,  or  all*  of  the  proven 
damages  to  the  cause  for  which  defendant  was  liable. 

[Ed.  Note. — ^For  other  cases,  see  Damages,  Gent  Dig.  {  459 ;  Dec.  Dig. 
«=9l63(4).] 

fi.  NSOLIQENCE   ^=>58 — ^PbOXDCATE   CAUSB — LlABILITT. 

If  the  wrong  and  resulting  damage  are  not  known  by  common  experi- 
ence to  be  natural  and  usual  in  sequence,  and  the  damage  does  not,  ac- 
cording to  the  ordinary  course  of  events,  follow  from  the  wrong,  then 
the  damage  is  not  sulhciently  shown  to  be  the  result  of  the  wrong  to 
support  an  action. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent.  Dig.  i  71 ;  Dea  Dig. 
^=958.] 

6L  Negligence  ^=>56(1) — ^Actions — ^Pbozhcatb  Gause. 

That  the  Injury  might  possibly  result  from  a  wrong  does  not  show  that 
it  was  the  proximate  result  of  such  wrong,  and  the  wrongdoer  Is  not 
liable. 

[Ed.  Note. — ^For  other  cases,  see  Negligence,  Cent  Dig.  |  68;  Dec.  Dig. 
«=>5e(l).] 

7.  Bailboads  ^=»464 — Fibes — ^Pboximatb  Cause. 

Where  fire  escaped  from  defendant's  locomotive,  ignited  weeds  and 
brush  on  its  right  of  way,  and  was  communicated  to  plaintiff's  pasture, 
wherein  he  was  feeding  cattle,  and  the  cattle,  by  reason  of  the  smoke  and 
roar,  stampeded  and  were  injured,  the  wrong  must,  as  a  matter  of  law,  be 
held  not  the  proximate  cause  of  the  injury  to  the  cattle ;  such  Injury  not 
being  one  in  the  common  experience  of  mankind  known  to  be  likely  to 
result  from  the  fire. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Gent  Dig.  ||  1687-1689; 
.  Dec  Dig.  <S=s>464.] 

8.  Negligence  ^=»59 — Pboxiicate  Cause — ^What  Constitutes. 

A  wrongdoer  is  not  liable  for  an  Injury  which  could  not  be  reasonably 
foreseen  or  anticipated  a£  the  probable  result  of  the  wrong. 

[Ed.  Note. — ^For  other  cases,  see  Negligence,  Cent  Dig.  |  72;  Dec  Dig. 
«=>59.1 

9l  Negligence  ^=»136(25) — Jubt  Question — ^Pboxihate  Cause. 

Where  the  facts  concerning  defendant's  negligence  and  the  resulting 
Injuries  were  undisputed,  the  court  may,  the  resulting  injuries  not  being 
such  as  might  have  been  anticipated,  declare  as  a  matter  of  law  that 
the  negligence  was  not  the  proximate  cause. 

[Ed.  Note.-~For  other  cases,  see  Negligence,  Gent  Dig.  {{  326-^2 ;  Dec. 
Dig.  <3s>136(25).] 

la  Railboads  «=»464— Fibes — Injubies— Fbight. 

Bodily  ailments  to  human  beings,  due  to  fright  caused  by  negligence, 
are  not  actionable ;  and  the  same  rule  applies  to  dumb  brutes.  There- 
fore, where  through  defendant's  negligence  fire  escaped  from  one  of  its 
locomotives,  Ignited  brush  and  weeds  on  its  right  of  way,  and  spread  to 
plaintiff's  pasture,  where  it  gained  great  headway,  frightening  plaintifl!|s 
cattle  grazing  in  the  pasture,  but  not  reaching  them,  damages  for  Injurils 
received  by  the  cattle  In  their  stampede  as  a  result  of  the  fright  cannot 
be  recovered. 

[Ed.  Note. — FOr  other  cases,  see  Railroads,  Cent  Dig.  {{  1687-1689; 
Dec.  Dig.  «=>464.] 
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11.  Appeal  and  Ebbob  ^=9l038(9>— Habmless  Ebboi>— Mbasubb  of  Damages. 

Where  defendant  negligently  allowed  fire  to  escape  from  Its  locomotive 
and  destroyed  plalntlfTs  blue  grass  pasture,  plaintiff  Is  entitled  to  re- 
cover the  fair  rental  value  for  the  season  or  part  of  the  season  In  which 
the  destruction  occurred,  together  with  such  time  as  is  essential  to  re- 
store the  pasture  by  the  process  of  reseedlng ;  and  when  the  time  for 
reseeding  was  limited  to  a  single  year,  defendant  cannot  complain. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {  4061; 
Dec.  Dig.  «=s>1033(9).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Missouri ;  Arba  S.  Van  Valkenburgh,  Judge. 

Action  by  David  A.  Gelvin  against  the  Chicago,  Burlington  &  Quincy 
Railroad  Company.  There  was  a  judgment  for  plaintiflf,  and  defend- 
ant brings  error.    Reversed  in  part,  and  in  part  affirmed. 

M.  G,  Roberts,  of  St.  Joseph,  Mo.  (Culver  &  Phillip,  O.  M.  Spencer, 
and  E.  M.  Spencer,  all  of  St.  Joseph,  Mo.,  on  the  brief),  for  plaintiff 
in  error. 

John  E.  Dolman,  of  St.  Joseph,  Mo.  (B.  R.  Martin,  of  St.  Joseph, 
Mo.,  on  the  brief),  for  defendant  in  error. 

Before  HOOK  and  ADAMS,  Circuit  Judges,  and  ELLIOTT,  Dis- 
trict Judge. 

ELLIOTT,  District  Judge.  This  is  an  action  brought  by  the  defend- 
ant in  error,  David  A.  Gelvin  (hereinafter  referred  to  as  the  plaintiff), 
against  the  plaintiff  in  error,  Chicago,  Burlington  &  Quincy  Railroad 
Company  (hereinafter  referred  to  as  the  defendant),  upon  a  petition 
containing  two  causes  of  action,  set  forth  in  counts  numbered  1  and  2 
of  the  petition. 

Count  I  of  the  petition  contained  proper  averments  as  to  the  incor- 
poration of  the  defendant  railway,  its  ownership  and  operation  of  a 
railroad  line  in  and  through  the  county  of  Holt,  state  of  Missouri,  ad-, 
joining  lands  therein  referred  to,  belonging  to  the  plaintiff,  over  which 
it  ran  and  operated  locomotive  engines  and  trains  of  cars ;  that  plain- 
tiff's said  lands,  consisting  of  about  800  acres,  were  pasture  lands, 
heavily  set  in  blue  grass  of  the  finest  quality;  that  on  the  10th  day  of 
August,  1912,  the  defendant,  its  servants  and  employes,  were  operating 
a  locomotive  over  and  along  defendant's  said  line  of  railway,  through 
and  adjoining  plaintiff's  lands,  and  so  carelessly  and  negligently  man- 
aged and  operated  said  engine  as  to  allow  fire  to  escape  therefrom,  and 
that  defendant  and  employes  were  negligent  and  careless  in  using  and 
operating  on  its  said  line  of  railway  a  defective  engine,  improperly 
equipped  and  out  of  repair,  so  that  nre  was  permitted  and  allowed  to 
escape  and  did  escape,  setting  fire  to  the  dry  weeds,  grass,  and  dead 
vegetation  which  defendant  carelessly  and  negligently  permitted  to  grow 
apd  accumulate  and  remain  on  its  right  of  way,  adjoining  plaintiff's 
said  pasture  and  meadow  land,  which  fire  was  communicated  to  plain- 
tiff's meadow  and  pasture  and  spread  over  and  burned  and  totally  de- 
stroyed 146.87  acres  of  said  blue  grass  meadow  and  pasture,  and  totally 
destroyed  the  roots  and  setting  of  said  blue  grass,  which  was  alleged 
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to  have  been  firmly  set,  rooted,  and  imbedded  in  the  soil ;  that  at  the 
time  of  the  setting  of  said  fire  plaintiff  was  the  owner  of  391  head  of 
high  grade  fat  cattle,  feeding  and  fattening  upon  said  blue  grass 
meadow;  that  the  fire,  consuming  and  destroying  said  blue  grass 
meadow,  pasture,  and  mulch,  caused  immense  volumes  of  smoke, 
flames,  and  sparks  to  rise  upward  therefrom,  causing  a  rumbling  and 
roaring  noise,  by  reason  whereof  plaintiff's  cattle  were  "caused  to  be- 
come and  did  become  scared,  terrified,  and  frightened,  and  then  and 
there  stampeded  in  their  efforts  to  escape  from  said  fire,  smoke,  and 
noise,  and  said  entire  herd,  containing  391  head  of  fat  cattle,  as  afore- 
said, ran  and  stampeded  in  a  body  over  and  through  said  pasture  lands, 
and  through  timber  then  and  there  growing  thereon,  and  over  and 
through  deep  ravines  and  streams  which  then  and  there  extended  and 
meandered  through  said  pasture  lands,  and  over  logs  and  fallen  trees 
and  stumps  then  and  there  being  and  lying  upon  said  pasture  lands,  and 
said  fat  cattle  in  said  frightened,  terrified,  and  feverish  condition  ran 
and  stampeded  for  a  distance  of  three  miles ;  that  the  weather  on  said 
date  was  excessively  hot,  humid,  and  oppressive,  and  that  said  cattle, 
by  reason  of  the  aforesaid  conditions,  were  caused  to  become  and  did 
become  excessively  heated,  feverish,  nervous,  and  excitable,  and  many 
of  them  were  bruised,  maimed,  and  crippled  by  reason  of  their  afore- 
said stampede,  and  one  steer  died  as  a  result  of  injuries  received  there- 
from; that  because  and  on  account  of  the  aforesaid  conditions  said 
cattle  lost  heavily  in  weight,  became  sick,  distempered,  nervous,  uncon- 
trollable, and  excitable,  and  they  became  frightened  and  terrified 
thereafter  at  slight  noises,  and  upon  six  different .  occasions  within 

days  thereafter  stampeded  together  over  said  lands,  because  and 

on  account  of  all  the  aforesaid  conditions  resulting  directly  from  the 
negligent  setting  out  of  the  aforesaid  fire  in  plaintiff's  said  pasture  by 
defendant,  *  *  *  said  cattle  were  caused  to  and  did  lose  large 
quantities  of  flesh  and  weight,  and  refused  to  eat  and  take  food,  water, 
and  nourishment  of  any  land,  to  the  great  damage  of  plaintiff  in  the 
sum  of  $10,000,"  with  a  prayer  for  judgment  in  that  sum. 

The  second  count  contained  similar  allegations  as  to  the  incorpora- 
tion of  the  railway  defendant,  its  ownership  and  management  of  trains 
over  and  across  the  blue  grass  pasture  owned  by  the  plaintiff,  the  setting 
of  the  fire,  the  carelessness  and  negligence  of  the  defendant,  and  it  was 
further  alleged  that  said  pasture  lands  were  heavily  set  in  blue  grass 
of  finest  quality,  and  that  there  was  produced  from  the  roots  thereof 
large  crops  of  pasture  and  grass  seed  annually,  without  reseeding;  the 
roots  of  said  grass  at  all  times  being  thoroughly  fertilized  and  enriched 
from  many  years  usage  as  pasture  lands  for  many  thousand  head  of 
cattle;  tfiat  said  fire  spread  over  and  burned  and  totally  destroyed 
146.87  acres  of  said  blue  grass  meadow  and  pasture,  destroying  the 
roots  and  setting  of  said  blue  grass,  so  fitmly  set,  rooted,  and  imbedded 
in  said  soil  as  aforesaid,  and  burning,  consuming,  and  totally  destroy- 
ing said  mulch  being  formed  upon,  covering,  and  forming  a  part  of  said 
soil,  as  aforesaid,  by  reason  whereof  plaintiff  averred  he  had  sustained 
damages  in  the  sum  of  $7,000,  and  demanded  judgment  for  that  sum. 

To  this  petition  the  defendant  filed  its  answer,  consisting  of  a  gen- 
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eral  denial.  Thereafter,  at  the  September,  1914,  term,  this  cause  was 
heard,  and  on  September  29,  1914,  the  jury  returned  the  following 
verdicts : 

"We,  the  jury,  find  the  issues  for  the  plaintiff  and  Bsaess  his  damages  at 
$5400  on  the  first  count  of  the  petition. 

"[Signed]  J.  P.  Tucker,  Foreman." 

"We,  the  jury,  find  the  issues  for  the  plaintiff  and  assess  his  damages  at 
$2,115.65  on  the  second  count  of  the  petition. 

"[Signed]  J.  P.  Tucker,  Foreman." 

Judgment  was  thereafter,  on  January  8,  1915,  entered  in  favor  of  the 
plaintiff  and  against  the  defendant  upon  the  two  verdicts,  for  the  aggre- 
gate sum  of  $7,515.65,  together  with  his  costs.  Defendant  had  thereto- 
fore moved  for  a  new  trial,  the  same  having  been  denied,  and  defendant 
prosecutes  this  writ  of  error. 

[1]  Assuming  that  there  is  a  cause  of  action  stated  in  the  first  count 
of  the  petition  for  damages  to  personal  property,  to  wit,  the  cattle  of 
the  plaintiff,  there  is  little  dispute  between  the  parties  as  to  the  proper 
measure  of  damages  and  the  law  applicable  in  the  ascertainment  of  the 
damage  in  such  cases.  It  seems  to  be  conceded  by  all  parties  that  the 
true  measure  of  damage  to  personal  property  that  has  not  been  entirely 
destroyed,  as  applicable  to  the  plaintiff's  cattle  in  this  case,  is  the  differ- 
ence between  the  value  of  the  cattle  in  the  plaintiff's  pasture  on  the  10th 
day  of  August,  1912,  immediately  before  the  fire,  and  their  value  on 
the  farm  there  at  Maitland  after  the  fire,  if  there  was  any  such  differ- 
ence. 

[2]  The  controversy  presented  here  arises  upon  the  objections  of 
the  defendant  to  the  method  employed  by  the  plaintiff  in  proving  this 
damage.  The  plaintiff,  having  established  the  fire,  the  negligence  of 
the  defendant,  and  the  injury  to  the  cattle,  the  simple  issue  for  deter- 
mination by  the  jury  was  the  amount  of  damage  suffered  by  the  plain- 
tiff by  reason  of  the  injury  shown,  and  that  damage  should  have  been 
measured  by  the  difference  in  value  immediately  preceding  the  fire  and 
immediately  after  the  fire,  at  the  place  where  the  cattle  were  kept  In- 
stead of  confining  the  proof  to  the  value  of  the  cattle  before  the  fire 
and  the  value  of  the  cattle  after  the  fire,  the  plaintiff  was  permitted, 
over  the  objection  of  the  defendant,  to  testify,  in  substance,  the  kind 
and  quantity  of  feed  he  fed  the  cattle  both  prior  and  subsequent  to  the 
fire,  and  was  permitted  to  state  his  opinion,  based  upon  the  conditions 
surrounding  the  feeding  of  the  cattle,  as  they  existed  prior  to  the  fire, 
and  if  there  had  been  no  fire,  and  upon  his  experience  and  observation 
in  previous  years  as  a  cattle  feeder,  as  to  the  amount  of  weight  or  flesh 
that  these  cattle  would  each  have  put  on  per  day  if  fed  continously  on 
the  same  feed  and  pasture  from  the  date  of  the  fire  until  he  sold  them, 
in  October  of  the  same  year. 

He  was  further  permitted  to  testify  that  skilled  and  experienced 
cattlemen  can  tell,  with  a  reasonable  degree  of  accuracy,  the  amount 
of  weight  a  steer  will  put  on  and  ought  to  put  on  when  fed  a  given 
amount  of  corn  or  other  feed;  then  to  describe  the  kind,  character, 
size,  and  weight  of  these  cattle  when  he  put  them  in  this  pasture 
the  February  before  the  fire;  that  they  were  large-framed  cattle; 
and  that,  taking  into  consideration  the  kind  of  cattle,  the  breed  of 
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cattle,  the  frame  of  the  cattle,  and  the  character  of  the  cattle  that 
he  had  in  his  pasture,  and  the  kind  and  quantity  of  feed  that  he 
fed  them  both  before  and  after  the  fire,  he  was  permitted  to  state 
that  they  would  probably  have  put  on  and  ought  to  have  put  on 
21/2  pounds  of  flesh  each  per  day ;  that  he  sold  the  cattle  in  Chicago 
in  October  upon  four  different  dates,  from  the  5th  to  the  23d,  in- 
clusive. 

He  was  further  permitted  to  testify  to  the  weight  of  the  cattle  in 
Chicago,  that  the  sellmg  price  averaged  $9.16  per  hundredweight,  and 
then  to  testify  to  what,  in  his  opinion,  those  cattle  would  have  weighed 
in  Chicago  at  the  time  of  the  sale,  if  fed  as  he  had  fed  them,  the 
amount  that  he  specified  that  he  did  feed  them  per  day  per  head,  had 
the  fire  not  occurred.  He  was  permitted  to  testify,  in  substance,  that 
the  class  of  cattle  that  these  cattle  were  rated  with,  as  they  actually 
were,  when  he  sold  them  in  Chicago,  was  a  different  dass  from  that 
which  they  would  have  been  in,  had  they  not  suffered  the  damage 
claimed  by  plaintiff;  that  they  would  have  been  heavier,  if  it  had 
not  been  for  this  damage,  by  taking  on  a  greater  quantity  of  flesh, 
and,  using  plaintiff's  language : 

"These  cattle,  If  they  had  had  the  proper  handling,  would  have  come  right 
up  the  length  of  time  they  were  fed ;  they  didn*t  have  to  be  fine ;  they  had  the 
weight  and  feed.  They  couldn't  get  heavy  cattle.  They  were  scarce,  and  they 
commanded  a  high  price.  Their  contracts  were  out  for  heavy  cattle,  and 
they  couldn't  get  them.  These  cattle  would  have  brought  $10.75  per  hundred 
quick,  if  they  had  had  the  weight  that  they  wonld  have  had,  if  they  hadn't 
been  in  the  fire." 

There  was  other  testimony  of  expert  cattle  feeders,  corroborating 
the. estimates  as  to  the  amount  of  flesh  these  cattle  would  and  should 
have  put  on  under  the  conditions  under  which  they  were  fed,  if  there 
had  been  no  fire,  and  also  testimony  supporting  the  testimony  of 
the  plaintiff  that  the  entire  herd  of  cattle  sold  in  a  different  classifi- 
cation than  they  would  if  they  had  taken  on  this  extra  flesh  more 
than  they  did,  and  that  they  sold  for  a  price  of  more  than  $1.50  per 
hundredweight  less  than  they  would  if  they  had  put  on  the  additional 
flesh,  and  thereby  had  been  subject  to  classification  with  the  heavier 
cattle,  and  that  the  plaintiff,  therefore,  was  damaged  on  every  hun- 
dredweight of  cattle  that  he  sold,  the  difference  between  what  they 
did  sell  for  and  what  it  was  alleged  they  would  have  sold  for  if  they 
were  heavier. 

The  plaintiff,  on  cross-examination,  stated  that  the  one  steer  that 
it  was  alleged  in  the  petition  had  died  was  tramped  by  the  other 
cattle  on  the  6th  day  of  September ;  that  the  cattle  were  never  treated 
for  injuries;  that  all  of  the  cattle  were  fed  right  along  after  the 
fire,  and  that  immediately  after  the  fire  the  cattle  did  not  go  off  their 
feed ;  that  the  time  the  cattle  went  off  their  feed  was  when  they  got 
to  nipping  the  short  grass  that  grew  in  the  pasture  where  it  was 
burned  over,  and  that  made  their  teeth  sore,  and  they  went  to  scour- 
ing, and  then  they  went  off  their  feed ;  that  he  didn't  notice  anything 
about  their  eating  after  the  fire,  and  before  they  got  to  scouring  from 
eating  the  short  grass,  which  was  some  weeks  after  the  fire;    that 
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the  cattle  ate  well  up  to  the  time  of  their  eating  the  short  grass,  mak- 
ing their  teeth  sore  and  scourmg  them. 

Upon  cross-examination  of  the  plaintiflf,  the  record  discloses  the 
following  questions  and  answers: 

"Q.  And  that  is  what  made  them  lose  flesh?  A.  WeU,  first  they  was  over- 
heated, and  all  of  it  coupled  together.  Q.  Well,  you  say  that  their  feed  was 
normal  up  to  the  time  they  went  on  this  burned  spot?  A.  They  ate;  but  they 
can  eat»  and  stUl  not  do  any  good.  Q.  I  say  that  they  ate  normally  from  the 
time  of  the  fire  up  to  the  time  they  went  back  to  eat  on  tlds  burned  spot?  A. 
I  understand  you  now.  I  didn't  notice  anything  but  what  they  ate  what 
they  needed.  Q.  You  didn't  notice  anything  out  of  the  ordinary?  A.  No,  sir; 
I  didn't.  Q.  But  when  they  went  back  'on  this  burned  spot,  then  you  noticed 
that  they  were  off  their  feed,  and  that  they  were  scouring?  A.  Yes,  sir.  Q. 
And  from  that  time  on  they  didn't  take  on  any  more  flesh?  A.  No,  sir.  Q. 
And  In  your  opinion  as  a  stockman  that  was  what  caused  it ;'  their  going  back 
on  that  burned  spot  and  getting  ofT  their  feed?  A.  No,  I  don't  say  that;  I 
say  that  from  getting  overheated  and  that  together,  both  of  them  together." 

There  was  other  testimoriy  of  this  character,  but  this  is  sufficient 
to  show  the  application  by  the  court,  upon  the  trial  of  the  case,  of 
the  law  governing  the  ascertainment  of  damages  sustained  by  the 
plaintiff.    In  instructing  the  jury  the  court  said : 

'The  court  Instructs  the  Jury  that,  if  you  find  for  the  plaintiff  on  the  first 
count  of  the  petition,  then  your  verdict  should  be  for  the  difference  in  the 
value  of  the  cattle  immediately  before  the  fire  and  their  value  immediately 
after  the  fire,  if  there  was  any  such  difference.  Of  course,  that  is  taken  in 
connection  with  what  the  court  has  already  said  as  to  what  the  value  of  the 
cattle  would  haf}e  heen,  according  to  rules  which  you  must  deduce  from  the 
evidence,  whatever  you  may  deduce  from  the  evidence  as  to  their  value  at  the 
time  they  were  placed  upon  the  mwrket,  the  place  of  their  value,  of  course, 
being  at  the  pasture  at  Maitland,  in  Holt  county.  Mo.,  and  governed  by  such 
other  rules  respecting  the  ascertainment  of  value  as  the  court  has  stated 
and  as  appear  from  the  evidence." 

We  think  the  inquiry  as  to  the  probable  gain  of  these  cattle  in  the 
event  there  had  been  no  fire,  and  therefore  the  probable  weight  at 
the  time  of  their  sale  in  Chicago,  in  the  fall  succeeding  the  fire,  the 
classification  of  the  cattle  as  to  weight,  placing  them  in  the  lighter 
class,  the  fact  that  heavy  cattle,  in  the  fall,  at  the  time  of  marketing 
the  cattle,  were  in  better  demand,  and  therefore  brought  a  higher 
price  at  that  time  and  place,  without  even  a  suggestion  that  the 
heavier  cattle  were  in  better  demand  than  lighter  cattle,  at  the  time 
of  the  fire,  or  that  heavier  cattle  had  a  greater  value,  at  Maitland, 
either  before  or  after  the  fire,  are  not  proper  elements  to  be  con- 
sidered by  the  jury  in  determining  the  value  of  the  cattle  just  prior 
to  the  alleged  injury  and  the  value  just  subsequent  thereto;  the  dam- 
age being  the  difference,  if  any. 

The  alleged  damage  to  the  cattle,  through  failure  to  take  on  flesh, 
consequent  loss  of  profits  by  reason  thereof,  the  fact  that  heavier 
cattle  sold  for  more  than  light  cattle  at  Chicago  some  months  subse- 
quent to  the  fire,  the  price  received  for  these  cattle  at  that  time  and 
place,  in  the  absence  of  anything  like  definite  proof  that  even  if  the 
cattle  did  not  take  on  as  much  flesh  as  it  was  thought  by  the  owner 
and  others  that  they  should,  that  this  was  caused  solely  by  reason  of 
any  injury  sustained  by  the  cattle  as  a  direct  consequence  of  the 


Digitized  by 


Google 


OHIOAQO,  B.  A  Q.  B.  CO.  V.  GELVIN  21 

fire,  arc  uncertain,  conjectural,  and  purely  speculative,  and  in  our 
judgment  the  jury  should  not  have  been  permitted  to  consider  either 
of  these  elements  in  the  ascertainment  of  the  value  of  the  cattle  in 
the  pasture  at  Maitland  after  the  fire.  Davidson  v.  Mich.  Cent.  .Ry. 
Co.,  49  Mich.  428,  13  N.  W.  804;  St,  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Biggs,  50  Ark.  169,  6  S.  W.  724;  Lewis  v.  Burlington  Ins.  Co.,  80 
Iowa,  259,  45  N.  W.  749. 

[3]  It  is  admitted  by  the  plaintiff  in  his  cross-examination  that  the 
cattle  went  off  their  feed,  not  immediately  after  the  fire,  but  some 
weeks  later,  when  they  were  permitted  to  feed  upon  the  strip  that  had 
been  burned  over.  The  weeds  and  fresh  grass  made  their  teeth 
sore,  scoured  them,  and  they  went  off  their  feed.  It  is  true  the  court 
instructed  the  jury  that  nothing  could  be  allowed  the  plaintiff  by 
reason  of  this  fact,  but  that  does  not  relieve  the  record  of  the  fact, 
nor  does  it  deprive  the  defendant  of  the  benefit  of  the  self-evident 
fact  that  injury  must  have  followed  this  throwing  them  off  their  feed 
and  scouring. 

There  is  no  contention  in  this  record  that  if  these  cattle  ate  this 
new  grass  and  weeds  some  weeks  after  the  fire,  and  were  damaged 
thereby,  that  the  fire  was  the  proximate  cause  of  the  injury,  and 
therefore  that  plaintiff  can  recover  from  the  defendant.  Xhat  such 
an  alleged  damage  would  be  too  remote  is  conceded,  and  the  fact 
that  these  cattle  did  eat  this  new  grass  and  weeds,  that  it  did  affect 
them,  with  nothing  in  the  record  to  determine  the  anjount  of  the  ef- 
fect, or  the  relative  bearing  that  this  effect  had  to  the  original  injury, 
if  any,  nothing  upon  which  a  jury  could  predicate  the  definite  and 
certain  determination  of  the  injury  as  it  originally  existed,  demon- 
strates, we  think,  the  necessity  for  the  rule  that  we  here  invoke,  that 
all  of  this  evidence  of  value  in  Chicago,  and  estimated  weight  and 
estimated  price  of  heavy  cattle  in  excess  of  light  cattle^  some  months 
later  than  the  date  of  the  fire,  constitutes  no  basis  upon  which  to 
predicate  such  damage,  is  conjectural  and  purely  speculative. 

There  was  not  only  no  attempt  to  show  just  how  much  of  this 
damage  occurred  from  the  fire,  but  in  addition  to  the  eating  of  this 
grass  and  the  sore  teeth  and  scouring  of  the  cattle,  the  fact  that  they 
would  not  eat,  testified  to  by  the  plaintiff,  one  of  the  expert  witnesses 
qualified  his  statement  as  to  what  they  should  have  gained  per  day 
per  head,  upon  the  statement  "if  the  flies  didn't  bother  them."  There 
was  no  evidence  as  to  whether  or  not  the  flies  did  bother  them.  All 
of  this  simply  illustrates  the  uncertainty  of  this  class  of  testimony, 
and  the  impossibility  of  determining  therefrom  with  any  reasonable 
degree  of  certainty  the  value  at  a  time  immediately  succeeding  the 
fire. 

In  addition  to  the  foregoing,  we  may  add  that  it  is  alleged  in  the 
pleading  of  the  plaintiff,  as  a  part  of  its  issue,  that  at  other  times, 
subsequently  and  before  the  sale  in  October,  these  cattle  repeatedly 
stampeded.  These  facts,  too,  are  too  remote  to  be  considered  as  ele- 
ments of  damage,  and  the  court  so  instructed  the  jury ;  but  that  does 
not  alter  the  situation  as  to  the  uncertainty  of  the  proofs  that  were 
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received,  and  is  an  additional  fact  in  the  light  of  which  they  must  nec- 
essarily be  considered. 

On  the  face  of  this  record,  then,  the  cattle  stampeded  at  various 
times  at  a  date  some  time  subsequent  to  the  fire,  these  cattle  suffered 
damage  from  scouring  through  eating  green  grass,  their  teeth  became 
sore,  and  they  refusal  to  eat.  Yet  no  damage  is  predicated  by  the 
plaintiff  upon  these  incidents.  The  plaintiff,  however,  seeks  to  re- 
cover for  tfie  loss  of  flesh,  attributing  it  to  the  one  cause,  and  to  prove 
it  by  testimony  of  values,  first,  at  a  time  other  than  immediately 
succeeding  the  injury;  second,  by  showing  the  prices  received  for 
the  cattle  at  a  place  different  and  at  a  date  long  succeeding  the  date 
of  the  injury;  third,  by  showing  the  gain  of  these  cattle  succeeding 
the  fire,  and,  by  expert  testimony,  attempting  to  show  what  they  ought 
to  have  gained,  and  therefore  a  loss  of  Ae  difference;  fourth,  by 
showing  the  prices  of  heavy  cattle  at  Chicago  at  a  time  long  subse- 
quent to  the  date  of  the  injury  in  question,  with  no  showing  as  to 
comparative  market  conditions,  and  showing  that  these  cattle  were 
actually  light,  assuming  that  they  would  have  been  hea\y  if  they 
had  not  been  injured,  and  therefore  that  a  loss  of  more  than  $1.50 
per  hundred  was  sustained  by  the  plaintiff  upon  the  entire  herd  of 
cattle. 

[4]  Instead  of  this  record,  it  was  incumbent  upon  the  plaintiff  to 
show,  with  reasonable  certainty,  what  damage  flowed  from  the  al- 
leged injury,  by  showing  the  value  of  the  cattle  immediately  before 
and  immediately  after  the  injury,  at  the-  farm  of  the  plaintiff.  The 
record  showing  different  conditions,  occurring  subsequent  to  the  fire, 
naturally  affecting  the  gain  in  weight  of  these  cattle,  for  which  it  is 
conceded  tfie  defendant  could  not  be  held  responsible,  without  any 
proof  of  how  much  of  the  damage  resulted  from  these  conditions 
as  distinguished  from  the  damage  resulting  from  the  alleged  injury, 
with  nothing  in  the  way  of  testimony  of  any  witness  pretending  to 
even  estimate  the  proportion  of  the  damage  resulting  from  either  of 
the  causes,  is  far  short  of  that  reasonable  certainty  required  by  law, 
and  upon  such  a  record  a  jury  cannot  arbitrarily  apportion  a  part, 
or  all,  of  the  proven  damages  to  the  cause  for  which  the  defendant  is 
responsible  (Knowlton  v.  C.  &  N.  W.  Ry.  Co.,  115  Minn.  71,  131  N. 
W.  858),  and  the  verdict  of  the  jury  upon  the  first  cause  of  action, 
predicated  upon  a  consideration  of  this  evidence,  is  erroneous. 

[5]  This  record  presents  a  further  question  upon  this  first  cause 
of  action,  upon  which  decisions  in  various  courts  have  not  been  uni- 
form. It  is  whether,  in  an  action  to  recover  damages  for  an  injury 
sustained  through  the  negligence  of  another,  there  can  be  a  recov- 
ery for  an  alleged  injury  caused  by  mere  fright.  It  will  be  noted  that 
the  cause  of  recovery  alleged  in  the  petition  in  this  case  is  for  dam- 
ages sustained  by  the  plaintiff  by  reason  of — 

"fire  ♦  ♦  ♦  spreading  over  the  ♦  ♦  ♦  pasture  and  meadow  lands, 
♦  ♦  ♦  caused  immense  volume  of  smoke,  flame,  and  sparks  to  arise  upward 
therefrom,  causing  a  rumbling  and  roaring  noise,  by  reason  whereof  plain- 
tiff's said  cattle  ♦  ♦  •  were  caused  to  become  and  did  become  scared,  ter- 
rified and  frightened,  and  then  and  there  stampeded  in  their  efforts  to  escape 
from  said  fire,  smoke,  and  noise,  and  said  entire  herd,  containing  391  head  of 
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fat  cattle,  as  aforesaid,  ran  and  stampeded  in  a  body  over  and  through  said 
pasture  lands  and  through  timber  then  and  there  growing  thereon,  and  over 
and  through  deep  ravines  and  streams  which  then  and  there  extended  and 
meandered  through  said  pasture  lands,  and  over  logs  and  fallen  trees  and 
stumps,  then  and  there  being  and  lying  upon  said  pasture  lands,  and  said  fat 
cattle  in  said  frightened,  terrified,  and  feverish  condition  ran  and  stampeded 
for  a  distance  of  three  miles ;  that  the  weather  on  said  date  was  excessively 
hot,  humid,  and  oppressive,  and  that  said  cattle,  by  reason  of  the  aforesaid 
conditions,  were  caused  to  become  and  did  become  excessively  heated,  feverish, 
nervous,  and  excitable,  and  many  of  them  were  bruised,  maimed,  and  crip- 
pled by  reason  of  their  aforesaid  stampede,  and  one  steer  died  as  a  result  of 
Injuries  received  therefrom;  that  because  and  on  account  of  the  aforesaid 
conditions  said  cattle  lost  heavily  in  weight,  became  sick,  distempered,  nerv- 
ous, uncontrollable,  and  excitable,  and  they  became  frightened  and  terrified 

thereafter  at  slight  noises  and  upon  six  different  occasions  within days 

thereafter  stampeded  together  over  said  lands,  because  and  on  account  of  all 
the  aforesaid  conditions  resulting  directly  from  the  negligent  setting  out  of 
the  aforesaid  fire  in  plaintifTa  said  pasture  by  defendant,**  etc 

It  is  contended  by  the  defendant  that  this  damage  alleged  to 
have  been  sustained  by  the  plaintiflf  is  not  the  natural  and  probable 
consequence  of  the  act  of  negligence  on  the  part  of  defendant  in 
setting  out  the  fire  complained  of ;  that  the  alleged  injury  is  not  one 
that  could  have  been  foreseen  or  reasonably  anticipated  as  the  prob- 
able result  of  the  alleged  act  of  negligence  on  the  part  of  the  defend- 
ant in  setting  out  the  fire.  It  will  be  observed  that  the  cause  of  action 
alleged  in  the  first  count  of  the  petition  is  predicated  upon  the  fright 
of  the  cattle  by  reason  of  the  negligence  of  the  defendant,  and  in  this 
class  of  cases  it  has  been  held  tfiat  if  the  wrong  and  resulting  dam- 
age are  not  known  by  common  experience  to  be  natural  and  usual  in 
sequence,  and  the  damage  does  not,  according  to  the  ordinary  course 
of  events  follow  from  the  wrong,  then  the  wrong  and  the  damage 
are  not  sufficiently  conjoining  and  concatenated  as  cause  and  effect 
to  support  an  action.  Teis  v.  Smuggler  Mining  Co.,  158  Fed.  260, 
85  C.  C.  A.  478. 

[B]  Things  or  results  which  are  only  possible 'cannot  be  spoken  of 
as  either  probable  or  natural,  for  the  latter  are  those  things  or  events 
which  are  likely  to  happen,  and  which,  for  that  reason,  should  be 
foreseen.  Things  which  arc  possible  may  never  happen,  but  those 
which  are  natural  or  probable  are  those  which  do  happen,  and  hap- 
pen with  such  frequency  and  regularity  as  to  become  a  matter  of  defi- 
nite inference.  To  impose  such  a  standard  of  care  as  requires,  in 
the  ordinary  affairs  of  life,  precaution  on  the  part  of  individuals 
against  all  the  possibilities  which  may  occur,  is  establishing  a  degree 
of  responsibility  quite  beyond  any  legal  limitations  which  have  yet 
been  declared.  S.  S.  Pass.  Ry.  Co.  v.  Trich,  117  Pa.  390,  11  Atl. 
627,  2  Am.  St.  Rep.  672. 

[7]  Was  the  fright  of  the  plaintiff's  cattle,  from  the  roar  of  the  fire, 
and  their  stampede  caused  thereby,  and  their  consequent  failure  to 
take  on  flesh  as  they  otherwise  should  have  done,  the  natural  and 
probable  consequence  which  a  reasonable  man  might  have  foreseen,  as 
engineer  of  this  engine  that  set  the  fire,  as  a  probable  result  of  such 
negligence?  That  such  results  are  not  usual,  not  the  common  ex- 
perience, is  evidenced  by  the  suggestion  that  able  counsel,  appearing 
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for  both  plaintiff  and  defendant  in  this  case,  have  been  unable  to  cite 
a  single  case  of  the  report  of  a  fire  having  such  results,  and  no  tes- 
timony whatever  was  offered  upon  the  trial  to  prove  that  such  re- 
sults were  the  natural  consequence  of  the  alleged  negligence  of  the 
defendant,  or  that  the  injury  complained  of  by  the  plaintiff  was  the 
probable  consequence  of  the  alleged  negligence  of  the  defendant  or 
that  it  was  likely  to  occur,  according  to  the  usual  experiences  of  man- 
kind. That  this  is  the  true  test  which  must  be  applied  to  the  plead- 
ings and  record  as  it  appears  here,  and  that  such  test  of  responsibility 
is  applicable  to  a  case  like  this,  has  been  held,  and  that  such  wrong- 
doer is  not  responsible  for  a  consequence  which  is  merely  possible  ac- 
cording to  occasional  experience,  but  only  for  a  consequence  which  is 
probable  according  to  ordinary  and  usual  experience.  Teis  v.  Smug- 
gler Mining  Co.,  supra ;  Stone  v.  Boston  &  A.  R.  Co.,  171  Mass.  536, 
51  N.  E.  1,  41  L.  R.  A.  794. 

[8]  If  this  alleged  injury  to  the  cattle  of  the  plaintiff  was  one  that 
could  not  have  been  foreseen  or  reasonably  anticipated  as  the  prob- 
able result  of  the  alleged  act  of  negligence  on  the  part  of  the  defend- 
ant, it  is  not  actionable,  being  either  the  remote  cause  or  no  cause 
whatever  of  the  injury.  Cole  v.  German  Savings  &  Loan  Society, 
124  Fed.  113,  59' C.  C.  A.  593,  63  L.  R.  A.  416. 

[9]  The  facts  in  this  case  are  not  in  dispute,  and  we  think  the  court 
is  able  upon  this  record  to  say  that  the  injury  is  the  remote  and  not 
the  proximate  result  of  the  defendant's  acts,  and  therefore  it  would 
have  been  proper  for  the  trial  court  to  so  direct  the  jury.  Stone  v. 
Boston  &  A.  R.  Co.,  171  Mass.  536,  51  N.  E.  1,  41  L.  R.  A.  794; 
St.  Louis  Cattle  Co.  v.  Gholson  (Tex.  Civ.  App.)  30  S.  W.  270;  S. 
S.  Pass.  Ry.  Co.  v.  Trich  et  ux.,  117  Pa.  390,  11  Atl.  628,  and  cita- 
tions; Brandon  v.  Mfg.  Co.,  51  Tex.  121. 

Considering  this  last  question  from  another  angle,  no  claim  is  made 
by  the  plaintiff  in  his  proof  that  these  cattle  were  burned  by  the  fire, 
or  came  into  physical  contact  therewith,  or  received  physical  injury 
as  a  result  of  the  negligent  act  of  starting  the  fire.  The  alleged  dam- 
age is  predicated  upon  the  claim  that  the  cattle  were  frightened,  suf- 
fered nervous  shock  from  the  roar  and  noise  of  the  flames,  and  as  a 
consequence  of  such  nervousness  ran  and  became  overheated,  and 
subsequently,  during"  the  period  of  80  days,  gained  about  a  pound 
a  day,  instead  of  2%  to  3  pounds  a  day.  Is  this  consequence  too 
remote  from  the  carelessness  of  the  engineer  in  allowing  the  sparks 
to  escape,  and  the  carelessness  of  the  section  men  in  failing  to  burn 
the  weeds  along  the  right  of  way? 

[10]  It  has  been  held  that  redress  for  nervous  shocks  and  fright, 
and  their  consequent  bodily  ailments,  is  not  permitted,  for  the  reason 
that  such  damages  are  too  remote,  and  to  hold  a  defendant  liable 
for  failure  to  guard  against  fright,  and  the  consequences  of  fright, 
would  open  a  wide  door  for  unjust  claims  which  could  not  be  suc- 
cessfully met.  Courts  practically  universally  hold  that  bodily  ailments 
to  human  beings,  due  to  fright  caused  by  negligence,  are  not  action- 
able, and  it  has  been  held  that  no  exception  should  be  made  to  dumb 
brutes — on  the  contrary,  that  the  same  rule  applies  to  them.    Lee  v. 
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City  of  Burlington,  113  Iowa,  356,  85  N.  W.  618,  86  Am.  St.  Rep. 
379.  To  the  same  effect,  see  Mitchell  v.  Rochester  Ry.  Co.,  151  N. 
Y.  107,  45  N.  E.  354,  34  L.  R.  A.  781,  56  Am.  St.  Rep.  604. 

Assuming,  therefore,  the  negligence  of  the  defendant  in  the  man- 
agement of  its  train,  and  failure  to  bum  the  dry  grass  upon  its  right 
of  way,  and  that  the  fire  was  set  negligently,  is  tfie  plaintiff  entitled  to 
recover  for  such  negligence  which  occasioned  the  fright  and  alarm 
on  the  part  of  plaintiff's  cattle,  resulting  in  the  injury  above  men- 
tioned? Though  the  authorities  are  not  entirely  harmonious  on  this 
question  as  applied  to  persons,  we  think  the  more  dependable  and  bet- 
ter considered  cases,  together  with  public  policy,  unite  to  sustain  us 
in  holding  that  the  plaintiff  cannot  recover  for  injury  occasioned  by 
fright.  Mitchell  v.  Rochester  Ry.  Co.,  supra;  Western  Union  Tel. 
Co.  V.  Wood,  57  Fed.  471,  6  C.  C.  A.  432,  21  L.  R.  A.  706. 

The  foregoing  cases  apply  the  rule  to  persons,  but  we  can  see  no 
good  reason  for  failure  to  apply  the  same  rule  to  animals.  If  it  be 
admitted  that  no  recovery  can  be  had  for  fright  occasioned  by  the 
negligence  of  another,  it  is  exceedingly  difficult  for  us  to  understand 
how  a  defendant  would  be  liable  for  its  consequences.  If  an  action 
cannot  be  predicated  upon  fright,  it  would  seem  that  it  necessarily 
follows  that  a  recovery  cannot  be  had  for  injuries  resulting  from 
such  fright.  That  the  result  may  be  a  real  damage  does  not  change 
the  principle.  That  results  might  be  serious  merely  shows  the  degree 
of  fright  or  the  extent  of  the  damage.  It  seems  to  us  clear  that  the 
right  of,  action  must  still  depend  upon  the  question  whether  a  recovery 
may  be  had  for  fright.  If  it  cannot,  then  an  action  ought  not  to  be^ 
maintained  whether  the  consequences  are  grave  or  trivial.  It  seems 
to  us  the  logical  result  is  that  no  recovery  can  be  had  for  mere  fright, 
and  further  that  none  can  be  had  for  injury  which  is  the  direct  con- 
sequence of  it.  In  Mitchell  v.  Rochester  Ry.  Co.,  supra,  the  court 
said: 

"If  the  rlgbt  of  recoyery  In  this  class  of  cases  should  be  once  established, 
it  would  naturally  result  in  a  flood  of  litigation  in  cases  where  the  injury 
complained  of  may  be  easily  feigned  without  detection,  and  where  the  dam- 
<tge%  muBt  rest  upon  mere  conjecture  or  speculation,*' 

We  think  this  suggestion  of  this  court  meets  the  situation  as  we 
find  it  upon  the  record  in  this  case — ^a  verdict  resting  upon  proofs 
largely  founded  upon  conjecture  and  speculation.  We  are  therefore 
of  the  opinion  that  no  recovery  can  be  had  under  the  first  cause  of 
action  set  forth  in  plaintiff's  petition  herein,  and  therefore  that  the 
judgment  upon  the  first  count  of  the  petition  should  be  reversed. 

We  now  come  to  a  consideration  of  the  assignments  of  error  upon 
the  cause  of  action  stated  in  the  second  count  of  the  petition.  De- 
fendant objects  to  the  measure  of  damages  adopted  by  the  court  for 
the  determination  of  the  issue  of  the  amount  of  damage  sustained 
by  plaintiff  by  reason  of  the  destruction  of  the  grass  in  the  pasture. 

[11]  We  have  carefully  examined  the  record  of  the  trial,  together 
with  the  instructions  of  the  court  upon  this  count,  and  especially  with 
reference  to  the  law  as  to  the  measure  of  damage.  This  is  a  question 
that  is  not  open  to  discussion,  in  the  light  of  the  repeated  decisions  of 
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the  courts  of  the  state  of  Missouri,  cited  and  relied  upon  by  counsel 
for  both  plaintiff  and  defendant;  and  an  examination  of  the  court's 
instructions,  together  with  a  careful  reading  of  all  of  the  testimony, 
convinces  us  that  no  error  appears  in  the  record.  We  find  that  the 
trial  court  stated  the  general  rule  in  conformity  with  decisions  of  the 
courts  of  that  state,  in  substance,  that  for  the  destruction  of  the  pas- 
ture the  measure  of  damages  must  be  the  fair  cash  rental  value  of  the 
land  for  the  season  or  part  of  season  during  which  the  destruction 
took  place,  together  with  such  time  as  was  essential  to  restore  the  pas- 
ture by  process  of  reseeding,  and  then  the  court  qualified  this  general 
instruction  as  follows,  in  substance: 

''Beyond  the  year  1913  yoo  are  not  permitted  to  extend  any  estimate  of 
damages.  It  may  be  that,  becaase  of  Injury  to  the  soil,  the  crop  during  the 
succeeding  years  would  not  be  as  strong ;  but  as  you  have  seen  from  what  I 
have  stated,  and  from  what  I  have  read,  the  law.  contemplates  that  the  pro- 
cess of  reseeding  In  the  osual  course  restores  a  crop  of  this  kind,  where  there 
is  no  damage  or  injury  to  the  land  itself,  and  that,  as  I  have  said  to  you,  we 
are  not  considering  in  this  case.    •    •    • »» 

Remembering  that  this  fire  occurred  in  August,  1912,  we  think 
the  court,  in  these  instructions,  and  during  the  entire  conduct  of  the 
trial  of  the  issue,  gave  to  the  defendant  the  utmost  it  could  ask,  con- 
sistent with  said  decisions  of  the  courts  of  Missouri,  cited  by  both 
parties  to  the  record,  there  being  no  disagreement  as  to  what  these 
decisions  hold.  There  is  therefore  no  necessity  for  citing  them  here. 
The  established  rule  of  damage  having  been  properly  applied  by  the 
trial  court,  we  find  no  error  in  the  record  upon  the  trial  of  the  issue 
set  forth  in  the  second  count  of  the  petition.  The  judgment  upon  the 
second  count  of  the  petition  is  affirmed. 

The  case  is  remanded  for  proceedings  consistent  herewith,  and  with 
the  opinion  of  the  Supreme  Court  of  the  United  States  in  Slocum 
V.  New  York  Life  Insurance  Co.,  228  U.'S.  364,  33  Sup.  Ct.  523,  57 
L.  Ed.  879,  Ann.  Cas.  1914D,  1029. 

HOOK,  Circuit  Judge,  concurs  in  the  result 


WESTERN  UNION  TELEGRAPH  CO.  v.  LOUISVILLE  &  N.  R.  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    January  2,  1917.) 

No.  2897. 

1.  Teueobaphs  and  Telephones  ^s»11 — Right  of  Wat — ^Deed-— Constbuo- 

TION. 

A  deed  from  a  railroad  company,  which  had  theretofore  owned  the  tele- 
graph lines  along  Its  right  of  way,  conveying  to  a  telegraph  company  that 
property,  together  with  a  right  and  license  to  operate,  repair,  and  renew 
the  lines  along  the  right  of  way,  to  have  and  to  hold  unto  the  telegraph 
company,  its  successors  and  assigns,  forever,  conveyed  a  perpetual  right 
to  the  use  of  the  railroad  right  of  way  for  the  telegraph  line. 

[Ed.  Note. — For  other  cases,  see  Telegraphs  and  Telephones,  Cent.  Dig. 
§7;  Dec  Dig.  <S=»11,] 

Cs»For  oUier  cases  see  same  topic  ft  KBT-NUMBER  in  all  Key-Numbered  DlgesU  ft  Indexes 
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2.  Contracts  ^=»164 — Gonstbuinq  Instbukents  ToosTHEBf^ — Contbact  and 

Deed. 

Where  a  contract  between  the  parties  to  a  deed  conveying  telegraph 
property,  and  an  easement  along  a  railroad  right  of  way  was  dated  one 
week  later  than  the  date  of  the  deed,  but  recited  that  the  telegraph  com- 
pany had,  by  a  conveyance  of  even  date  therewith,  purchased  froip  the 
railroad  company  its  telegraphic  lines,  the  purchase  having  been  made  on 
condition  that  a  working  agreement  between  the  parties  be  entered  into, 
the  contract  and  deed  will  be  construed  as  parts  of  one  transaction. 

[Ed.  Note. — ^Tor  other  cases,  see  Contracts,  Cent  Dig.  §{  746-748;  Dec. 
Dig.  <$=»1G4.] 

3.  Tklbobaphs  and  Telephones  ^=s»ii^Right  of  Wat— Contbact— Con - 

STBUCnON. 

The  fact  that  the  recital  spoke  of  the  conveyance  as  a  conveyance  of 
the  telegraph  property,  without  mentioning  the  easement,  does  not  indicate 
that  the  parties  intended  to  change  the  plain  provisions  of  the  deed. 

[Ed.  Note. — For  other  cases,  see  Telegraphs  and  Telephones,  Cent  Dig. 
I  7;    Dec.  Dig.  «=s>ll.] 

4.  Teleobaphs  and  Telephones  ^=»11 — Right  of  Way — Contbact — Con- 

BTBUCTION. 

Nor  did  a  provision  of  that  contract  that  it  should  extend  to  all  roads 
owned,  leased,  or  operated  by  the  railroad  company,  and  should  continue 
for  a  term  of  25  years,  and  that,  so  far  as  it  legally  could,  the  railroad 
company  granted  and  agreed  to  assure  to  the  telegraph  company  an  ex- 
dosive  right  of  way  on  its  lines,  limit  the  absolute  conveyance  of  the 
right  of  way,  since  it  applied  to  property  other  than  that  conveyed. 

[Ed.  Note. — For  other  cases,  see  Telegraphs  find  Telephones,  Cent  Dig. 
I  7;    Dec.  Dig.  <g=»ll.] 

5.  Teleoeaphs  and  Telephones  ^=3»11 — Right  of  Wat — ^Agbeement — Subse- 

quent Acquisition  by  Anotheb  Compant. 

Where  the  railroad  afTected  by  that  conveyance  and  contract  was  sub- 
sequently acquired  by  another  company,  with  which  the  telegraph  com- 
pany had  a  similar,  but  earlier,  agreement  for  the  use  of  its  right  of  way 
for  a  telegraph  line  for  25  years,  which  agreement  provided  that  it  should 
supersede  a  named  agreement  between  the  same  parties,  and  all  other 
agreements  between  parties  or  their  respective  predecessors  in  owner- 
ship or  control  of  the  respective  properties,  the  latter  agrtement  super- 
seded the  contract,  but  not  the  deed  of  conveyance. 

[Ed.  Note. — For  other  cases,  see  Telegraphs  and  Telephones,  Cent  Dig. 
I  7;    Dec.  Dig.  <g=»U.] 

ft.  Injunction  ^=»118(2) — Bill — Conclusions  of  Law.  i 

In  a  bill  to  restrain  a  railroad  company  from  interfering  with  plaintiff's^ 
telegraph  lines  along  its  right  of  way,  allegations  that  plaintiff  was  seised 
of  an  irrevocable,  perpetual,  and  assignable  easement  are  mere  statements 
of  legal  conclusions,  which  furnish  no  support  for  plaintiff's  claims,  ex- 
cept as  they  are  sustained  by  facts  alleged. 

[Ed.  Note. — F6r  other  cases,  see  Injunction,  Cent  Dig.  |  233;  Dec. 
Dig.  <e=»118(2)J 

7.  Telegbaphs  and  Telephones  ^=»11 — ^Bight  of  Wat — Contract — ^Duba- 

TION. 

In  a  contract  giving  a  telegraph  company  the  right  to  maintain  its 
lines  along  a  railroad  right  of  way  for  25  years,  a  provision  that  it  was 
understood  that  the  wires  covered  by  the  company  should  form  a  part  of 
the  general  system  of  the  telegraph  company,  and  as  such  in  the  depart- 
ment of  commercial  or  public  business  should  be  regulated  by  the  tele- 

^=»Por  other  casw  m  same  topic  ft  KET-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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graph  company,  will  not  be  construed  as  giving  the  telegraph  company  a 
perpetual  right  to  use  the  railroad  right  of  way. 

[Ed.  Note. — For  other  cases,  see  Telegraphs  and  Telephones,  Cent.  Dig. 
I  7;    Dec.  Dig.  <g=»U.] 

8.  TCLBORAPPS  AND  TELEPHONIES  ^=s»ll — ^RlGHT  OF  WaT-— AOT  OV  CONOBXSS. 

Bey..  SL  §  5263  et  seq.  (Gomp.  St  1913,  1 10072  et  8eq.)>  giving  telegraph 
companies  the  right  to  construct  and  operate  their  lines  along  military  or 
post  roads,  do  not  purport  to  divest  property  rights  without  purchase  or 
condemnation,  and  therefore  do  not  give  a  telegraph  company  the  right, 
without  purchase  or  condemnation,  to  maintain  its  lines  along  a  railroad 
right  of  way. 

[Bd.  Note. — ^For  other  cases,  see  Telegraph  and  Telephones,  Gent  Dig« 
§7;  Dec.  Dig.  <S=»11.] 

9.  Injunction  ^s»113 — Injubt — Deult  of  Plaintiff. 

Where  a  railroad  company  had  given  a  telegraph  company  notice  to 
remove  its  wires  from  the  railroad  right  of  way  in  accordance  with  the 
terms  of  a  contract  between  them,  and  had  waited  three  years  without  at- 
tempting to  enforce  its  notice,  during  which  time  the  telegraph  company 
had  taken  no  steps  to  condemn  the  right  to  maintain  its  wires,  the  tele- 
graph company  cannot  have  the  railroad  enjoined  from  interfering  with 
its  wires,  since  the  necessity  for  such  injunction  is  due  solely  to  its  own 
want  of  diligence. 

[Ed.  Note.^For  other  cases,  see  Injunction,  Gent  Dig.  §S  198-201;  Dec 
Dig.  <g=»H3.] 

la  Injunction  ^=»199t— Incidental  Relief— Condemnation. 

Where  a  telegraph  company,  which  has  been  maintaining  its  line  along 
a  railroad  right  of  way  under  a  contract  which  has  expired,  is  threatened 
by  the  railroad  company  with  the  removal  of  its  wires,  which  would  pre- 
vent the  operation  of  its  business,  a  court  of  equity  can  protect  such  busi- 
ness from  disturbance  on  payment  of  full  compensation  to  the  railroad 
company,  and  in  the  same  suit  can  make  a  complete  and  final  disposition 
of  the  entire  controversy  and  the  relations  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Gent.  Dig.  J  419;  Dec.  Dig. 
«=»199.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Georgia;  William  T.  Newman,  Judge. 

Suit  by  the  Western  Union  Telegraph  Company  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Decree  dismissing  the  bill  (229 
Fed.  234),  and  plaintiff  appeals.    Reversed. 

Arthur  Heyman,  of  Atlanta,  Ga.,  and  W.  L.  Clay,  of  Savannah,  Ga.^ 
for  appellant. 

Henry  L.  Stone,  of  Louisville,  Ky.,  and  Henry  C.  Peeples,  of  At- 
lanta, Ga.,  for  appellee. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

WALKER,.  Circuit  Judge.  The  bill  in  this  case  was  filed  by  the  ap- 
pellant, the  Western  Union  Telegraph  Company,  against  the  appellee, 
the  Louisville  &  Nashville  Railroad  Company,  on  the  15th  day  of  April,. 
1915.  Its  averments  showed  that  at  the  time  the  bill  was  filed,  and  for 
a  number  of  years  prior  to  that  date,  the  plaintiff  had  telegraph  lines 
on  the  rights  of  way  of  specified  railroads  in  Georgia  which  were 
owned  or  controlled  by  the  defendant,  and  used  such  rights  of  way  ana 

^s^For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indextis 
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buildings,  ofBces,  stations,  and  premises  of  the  defendant  in  the  con- 
duct of  its  telegraph  business,  and  that  on  or  about  August  5,  1912,  the 
defendant  notified  the  plaintiff  that  on  and  after  August  17,  1912,  the 
use  and  occupation  of  its  railroad  rights  of  way  or  any  part  thereof, 
and  its  stations,  buildings,  and  offices  by  the  plaintiff  for  a  telegraph 
line  would  be  without  3ie  permission  and  against  the  consent  of  die 
defendant,  and  notified  the  plaintiff  to  vacate  the  defendant's  railroad 
rights  of  way,  buildings,  offices,  stations,  and  premises,  and  to  com- 
mence to  remove  therefrom  immediately  after  August  17,  1912,  and 
not  later  than  September  1,  1912,  all  of  the  plaintiffs  telegraph  lines, 
and  all  poles,  wires,  cross-arms,  batteries,  instruments,  appliances,  and 
fixtures  appurtenant  and  belonging  thereto,  and  to  complete  the  re- 
moval thereof  prior  to  December  1,  1912,  and  that  in  the  event  of  the 
plaintiff's  failure  to  comply  with  this  demand  the  defendant  would  take 
possession,  appropriate,  and  use  said  poles,  cross-arms,  wires,  batteries, 
instruments,  appliances,  and  other  fixtures,  or  so  much  thereof  as  may 
on  and  after  December  1,  1912,  be  or  remain  on  defendant's  rights  of 
way  or  premises,  and  would  use,  operate,  maintain,  or  otherwise  dis- 
pose of  the  same  as  defendant's  own  property,  and  refuse  to  longer 
permit  the  plaintiff  to  remove  or  use*  the  same  in  any  manner  or  for 
any  purpose. 

The  bill  asserted  that  on  and  prior  to  August  5,  1912,  the  plaintiff 
was,  and  at  the  present  time  is,  seised  and  possessed  of  irrevocable, 
perpetual,  assignable  easements  or  rights  for  the  construction,  mainte- 
nance, and  operation  of  said  telegraph  lines  upon,  along,  or  over  the 
mentioned  railroad  rights  of  way  of  the  defendant,  and  to  continue  to 
use  the  defendant's  rights  of  way  in  the  operation  of  its  telegraph  busi- 
ness, and  prayed  that  the  defendant  be  restrained  and  enjoined  from 
interfering  with,  obstructing,  or  impeding  the  enjoyment  by  the  plain- 
tiff "of  the  rights  and  easements  so  claimed  by  it,  and  prayed  further 
that,  if  the  court  should  determine  that  the  plaintiff's  rights  and  ease- 
ments in  the  defendant's  rights  of  way  were  not  irrevocable  and  per- 
petual, and  that  the  defendant  is  entitled  to  compensation  therefor,  a 
decree  be  rendered  in  this  cause  determining  the  amount  of  compensa- 
tion the  defendant  is  entitled  to  receive  from  the  plaintiff  therefor,  or, 
in  the  event  that  it  should  be  adjudged  that  such  compensation  should 
not,  or  cannot,  be  fixed  and  decreed  in  this  cause,  that  the  plaintiff  be 
permitted  to  institute  appropriate  proceedings  for  the  purpose  of  fixing 
and  determining  such  compensation,  and  that,  pending  such  proceed- 
ings, the  defendant  be  restrained  and  enjoined  from  interfering  with, 
obstructing,  or  impeding  the  enjoyment  by  the  plaintiff  of  the  use  for 
its  telegraph  business  of  the  defendant's  rights  of  way  and  premises. 
The  bill  also  contained  a  prayer  for  such  other  or  further  relief  as  the 
nature  of  the  case  may  require  or  that  equity  may  afford.  On  motion 
of  the  defendant  the  bill  was  dismissed,  and  a  restraining  order  which 
had  been  made  was  vacated.  The  appeal  is  from  the  decree  to  this 
effect. 

The  railroads  of  the  defendant,  which  the  plaintiff  claims  are  subject. 
to  the  easements  and  rights  in  its  favor  asserted  by  the  bill  are  the 
lines  in  Georgia  which  the  defendant,  in  the  year  1902,  purchased  from 
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the  Atlanta,  Knoxville  &  Northern  Railway  Company,  being  lines  ex- 
tending from  Marietta,  Blue  Ridge,  and  Cartersville  northwardly  in 
the  direction  of  Knoxville,  Tenn.,  and  northeastwardly  to  the  Tennes- 
see state  line,  in  the  direction  of  Murphy,  N.  C,  and  also  the  line  ex- 
tending from  Junta,  in  Bartow  county,  northwardly  through  the  coun- 
ties of  Bartow,  Gordon,  and  Murray  to  the  northern  boundary  line  of 
Georgia,  on  or  along  the  right  of  way  of  which  line  the  plaintiff  con- 
structed a  telegraph  line  in  1905. 

[1]  The  averments  of  the  bill  show  that  the  Atlanta,  Knoxville  & 
Northern  Railway  Company,  several  years  prior  to  the  sale  of  its  prop- 
erties to  the  defendant,  acquired  the  ownership  of  telegraph  lines 
which  had  been  constructed  on  its  railroad  rights  of  way  extending 
from  Marietta  northwardly  through  Blue  Ridge  to  the  state  line,  and 
from  Blue  Ridge  northwestwardly  to  the  state  line,  and  tliat  in  the 
year  1898  it  sold  and  by  deed,  a  copy  of  which  is  made  an  exhibit  to 
the  bill,  duly  conveyed  to  the  plaintiff  that  telegraph  property  "together 
with  full  right  and  license  to  maintain,  operate,  repair,  and  renew  the 
said  lines  upon  and  along  the  right  of  way  of  said  Railway  Company, 
to  have  and  to  hold  the  same  unto  said  Western  Union  Telegraph  Com- 
pany, its  successors  and  assigns,  to  and  for  its  and  their  use  and  behoof 
forever."  The  grantor  in  this  deed  was  the  owner  of  the  telegraph 
property  described  in  it,  and  also  of  the  railroad  rights  of  way  upon 
which  that  property  was  then  located  and  used.  The  deed  as  plainly 
embraced  and  conveyed,  without  reservation  or  limitation  of  time,  the 
right  to  make  tlie  specified  use  of  the  grantor's  described  railroad  rights 
of  way  as  it  did  the  telegraph  lines  and  properties  enumerated.  That 
deed  sufficiently  supports  the  plaintiff's  claim  that  it  is  the  owner  of 
such  an  easement  as  is  asserted  to  exist  in  its  favor  with  reference  to 
the  railroad  rights  of  way  described  in  it,  unless  that  instrument  has 
been  deprived  of  the  effect  which  its  terms  import  as  a  result  of  one  or 
both  of  two  contracts,  copies  of  which  are  made  exhibits  to  the  bill, 
which  the  plaintiff  entered  into,  one  between  the  plaintiff  and  the  gran- 
tor in  that  deed,  and  the  other  between  the  plaintiff  and  the  defendant 
in  this  case,  which  subsequently  purchased  from  the  grantor  in  that 
deed. 

[2]  The  mentioned  deed  to  the  plaintiff  was  executed  on  the  9th  day 
of  February,  1898,  and  the  contract  between  the  plaintiff  and  the  gran- 
tor in  that  deed  purports  to  have  been  made  on  the  16th  day  of  Febru- 
ary, 1898 ;  but  that  contract  contains  this  recital : 

''That  whereas,  the  telegraph  company  has  by  conveyance  of  even  date  here- 
with purchased  the  telegraph  lines  along  the  railway  company's  railroads 
from  Knoxville,  Tenn.,  to  Marietta,  Ga.,  and  from  Blue  Ridge,  Ga.,  to  Mur- 
phy, N.  G.,  said  purchase  having  been  made  on  condition  that  a  working  agree- 
ment be  entere<>  into  between  the  parties  hereto,  covering  said  railroads  and 
said  telegraph  lines,  and  any  extensions  or  branches  of  said  railroads,  and 
any  railroads  hereafter  owned,  leased,  or  controlled  by  the  railway  company 
party  hereto." 

While  the  two  instruments  bear  different  dates  of  execution,  yet  as 
•the  recital  quoted  shows  that  the  parties  to  them  treated  them  as  con- 
temporaneously executed,  and  that  the  one  was  made  on  the  condition 
that  the  other  would  be  made,  it  may  be  assumed  that  they  should  be 
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treated  and  construed  as  parts  of  one  transaction.    The  contract  pro- 
vided that: 

"The  proYisions  of  this  agreement  shall  extend  to  all  railroads  now  own- 
ed, leased,  controlled,  or  operated,  and  to  all  railroads  hereafter  owned,  leas- 
ed, controlled,  or  operated,  by  the  railway  company,  or  by  any  company  or 
corporation  In  which  the  railway  company  may  own  a  majority  of  the  stock, 
or  whose  action  it  may  be  able  to  control,  by  the  ownership  of  stock  or  other- 
wise; and  the  provisions  of  this  agreement  shall  be  and  continue  in  force 
for  and  during  the  term  of  twenty-five  (25)  years  from  the  twelfth  (12th)  day 
of  February,  1898,  and  shall  continue  after  the  close  of  said  term  until  the  ex- 
piration of  one  (1)  year  after  written  notice  shall  have  been  given  after  the 
dose  of  said  term  by  either  party  to  the  other  of  an  intention  to  terminate 
the  same,  and  in  case  of  any  disagreement  concerning  the  true  intent  and 
meaning  of  any  of  said  provisions,  the  subject  of  such  difference  shall  be 
referred  to  three  arbitrators,  one  to  be  chosen  by  each  party  hereto,  and  the 
third  by  the  two  others  cht)6en,  and  the  decision  of  such  arbitrators,  or  of  a 
majority  thereof,  shall  be  final  and  conclusive." 

It  contained  sundry  provisions  to  govern  the  rights  and  obh'gations 
of  the  respective  parties  in  the  transaction  of  the  business  provided  for, 
among  them  the  following: 

"The  railway  company,  so  far  as  it  legally  may,  hereby  grants  and  agrees 
to  assure  to  the  telegraph  company  the  exclusive  right  of  way  on,  along,  and 
under  the  line,  lands,  and  bridges  of  the  railway  company,  and  any  extensions 
and  branches  thereof,  for  the  construction,  maintenance,  operation,  and  use 
of  Unes  of  poles  and  wires  and  underground  or  other  lines  for  commercial  or 
public  telegraph  and  telephone  uses  or  business,  with  the  right  to  put  up  or 
construct,  or  cause  to  be  put  up  or  constructed,  from  time  to  time,  such  addi- 
tional wires  and  such  additional  lines  of  poles  and  wires  and  underground  or 
other  lines  as  the  telegraph  company  may  deem  expedient." 

[3]  It  is  not  deemed  necessary  to  set  out  other  provisions  contained 
in  that  contract  The  fact  that  in  its  recital  above  quoted  the  deed  was 
mentioned  as  a  conveyance  of  "the  telegraph  lines  along  the  railway 
company's  railroads"  named  is  not  enough  to  show  an  intention  of  the 
parties  to  change  or  modify  in  any  respect  the  deed  as  it  was  written 
and  executed,  or  to  cancel  it  or  render  it  inoperative  in  so  far  as  it  was 
a  conveyance,  without  limitation  as  to  time,  of  a  "full  right  and  license 
to  maintain,  operate,  repair  and  renew  the  said  lines  upon  and  along 
the  right  of  way  of  said  railway  company." 

[4]  Nor  is  an  intention  of  the  parties  to  change  in  any  respect  the 
effect  which  the  plain  language  of  the  deed  imports  to  be  inferred  from 
the  provisions  of  the  contract  by  which  the  railway  company  granted, 
and  obligated  itself  to  assure,  to  the  plaintiff,  so  far  as  it  legally  could 
do  so,  the  exclusive  right  of  way,  for  the  construction,  maintenance, 
operation,  and  use  of  lines  of  poles  and  wires  for  telegraph  and  tele- 
phone uses  or  business,  along  and  under  the  line,  lands,  and  bridges  of 
all  railroads  owned,  leased,  controlled,  or  operated  by  the  railway  com- 
pany at  the  time  the  contract  was  entered  into,  and  of  all  railroads  that 
thereafter  might  be  owned,  leased,  controlled,  or  operated  by  it,  or  by 
any  company  or  corporation  whose  action  it  might  be  able  to  control. 
These  provisions  are  not  at  all  inconsistent  with  the  retention  by  the 
telegraph  company  of  the  easement  in  or  over  specified  lines  of  railroad 
which  was  conveyed  to  it  by  the  railway  company's  deed. 

As  to  the  lines  of  railroad  described  in  the  contract,  the  railway  com- 


Digitized  by 


Google 


32  238  FEDERAL  REPORTER 

pany  thereby  undertook,  so  far  as  it  legally  could  do  so,  to  make  the 
telegraph  company's  right  an  exclusive  one  during  the  period  covered 
by  the  contract,  and  also  enlarged  its  right  to  use  and  occupy  by  making 
it  cover  telephone  as  well  as  telegraph  uses  or  business.  The  provisions 
of  the  contract  specifying  the  rights  of  use  and  occupation  to  be  en- 
joyed by  the  telegraph  company  were  general  ones,  intended  to  apply 
to  all  lines  of  railroad  owned  or  controlled  by  the  railway  company 
during  any  part  of  the  period  covered  by  the  contract,  and  to  facilitate 
the  performance  by  the  telegraph  company  of  the  obligations  which  the 
contract  imposed  upon  it.  The  granting  by  the  railway  company  for  the 
limited  period  of  the  contract  of  a  right  to  make  use  of  its  property 
of  a  broader  scope  than  that  which  its  deed  had  conveyed  in  perpetuity 
cannot  be  given  the  effect  of  divesting  any  interest  or  estate  which 
passed  by  that  deed.  The  conclusion  is  that  nothing  contained  in  the 
bill  shows  that  the  plaintiff's  right  to  occupy  and  use  railroad  property 
conferred  by  that  deed  had  been  relinquished  or  divested  prior  to  the 
acquisition  by  the  defendant  of  the  properties  of  the  Atlanta,  Knox- 
ville  &  Northern  Railway  Company. 

[5]  An  effect  of  this  purchase  by  the  defendant  was  to  make  applica- 
ble to  the  property  purchased  the  provisions  of  a  contract  entered  into 
between  the  plaintiff  and  the  defendant  on  the  18th  day  of  June,  1884, 
which  by  its  terms  was  to  cover  and  embrace  all  the  railroad  lines  own- 
ed, leased,  controlled,  or  operated  by  the  defendant  at  the  time  the 
contract  was  entered  into,  and  any  branch  or  branches  that  might  be 
constructed  by  the  defendant,  and  any  other  railroad  or  railroads  ac- 
quired by  it  by  lease  or  purchase,  or  that  might  be  controlled  or  oper- 
ated by  it  during  the  existence  of  the  contract,  should  it  be  lawfully 
competent  to  include  it  or  them.  That  contract  commenced  with  this 
recital : 

"WItnesseth,  whereas,  the  operation  of  the  telegraph  company's  lines  along 
the  various  railroads  owned,  controlled,  or  operated  by  the  railroad  company 
has  been  conducted  under  the  provisions  of  an  agreement  between  the  parties 
hereto,  dated  May  14,  1880,  which  agreement  provides  that  it  may  be  ter- 
minated pn  one  year's  written  notice  after  July  1, 1885." 

And  it  contained  the  following  provision : 

'The  provisions  of  this  agreement  shaU  supersede  said  agreement  hereinbe- 
fore mentioned  and  all  other  agreements  between  the  parties  hereto,  or  their 
respective  predecessors  in  ownership  or  control  of  their  respective  properties ; 
and  the  provisions  of  this  agreem^it  shall  be  and  continue  in  force  for  and 
during  the  term  of  twenty-five  (25)  years  from  and  after  the  first  (1st)  day 
of  July,  eighteen  hundred  and  eighty-four  (1884),  and  thereafter  untU  the  ex- 
piration of  one  year  after  written  notice  shall  have  been  given  by  one  of  the 
parties  hereto  to  the  other  of  a  desire  or  intention  to  terminate  the  same,  and 
in  case  of  any  disagreement  concerning  the  true  intent  and  meaning  of  any  of 
haid  provisions  the  subject  of  such  difference  shaU  be  referred  to  three  arbi- 
trators, one  to  be  chosen  by  each  party  hereto,  and  the  third  by  the  two  oth- 
ers chosen,  and  the  decision  of  such  arbitrators,  or  a  majority  thereof,  shall 
be  final  and  conclusive." 

It  also  contained,  with  other  provisions  governing  the  relations  of 
the  contracting  parties  in  the  conduct  of  the  business  provided  for,  not 
claimed  or  considered  to  have  any  bearing  on  any  question  involved  in 
this  case,  the  following : 
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"The  railroad  company,  so  far  as  It  legally  may,  hereby  grants  and  agrees 
to  assure  the  telegraph  company  the  exclusive  right  of  way  on  and  along 
the  line,  lands,  and  bridges  of  all  roads  now  owned,  leased,  controlled,  or 
operated  by  said  railroad  company,  or  which  It  may  hereafter  own,  lease, 
control,  or  operate,  for  the  construction  and  use  of  such  lines  of  poles  and 
wires  or  underground  wires  for  commercial  or  public  uses  or  business  as  the 
telegraph  company  may  require,  together  with  the  exclusive  right  to  maintain 
ofiQces  in  Its  depots  for  commercial  telegraph  business.    •    •    • »» 

In  the  District  Court,  as  is  shown  by  the  opinion  rendered  by  Judge 
Newman  (Western  Union  Telegraph  Co.  v.  Louisville  &  Nashville  R. 
Co.,  229  Fed.  234),  the  view  prevailed  that  the  question  of  the  right 
of  the  plaintiff  to  remain  upon  or  use  any  rights  of  way  or  other  prop- 
erty of  the  defendant  was  controlled  solely  by  the  contract  just  quoted 
from,  and  that  the  rights  conferred  by  that  contract  had  expired  by  the 
lapse  of  the  time  during  which  they  were  to  be  enjoyed.  We  infer 
that  the  opinion  was  entertained  that  the  above-quoted  stipulation,  that 
"the  provisions  of  this  agreement  shall  supersede  said  agreement  here- 
tofore mentioned  and  all  other  agreements  between  the  parties  hereto, 
or  their  respective  predecessors  in  ownership  or  control  of  their  re- 
spective properties,"  by  itself,  or  in  connection  with  the  provision  of 
the  contract  specifying  the  rights  of  use  and  occupation  to  be  enjoyed 
by  the  plaintiff,  had  the  effect  of  annulling  or  destroying  the  right  and 
license  conveyed  to  the  plaintiff  by  the  Atlanta,  Knoxville  &  Northern 
Railway  Company's  deed  to  it.  For  reasons  sufficiently  indicated  by 
what  has  been  said  above  in  discussing  a  quite  similar  provision  of  the 
plaintiff's  contract  with  the  defendant's  grantor,  we  are  not  of  opinion 
that  the  provision  for  an  exclusive  right  of  way  contained  in  its  con- 
tract with  the  defendant  operated  to  impair  any  interest  conveyed  by 
that  grantor's  deed  to  the  plaintiff.  The  stipulation  in  the  contract  that 
"the  provisions  of  this  agreement  shall  supersede  said  agreement  here- 
inbefore mentioned,  and  all  other  agreements  between  the  parties  here- 
to or  their  respective  predecessors  in  ownership  or  control  of  their  re- 
spective properties,"  plainly  had  the  effect  of  superseding  the  above- 
mentioned  agreement  between  the  plaintiff  and  the  Atlanta,  Knoxville 
&  Northern  Railway  Company,  the  defendant's  predecessor  in  the  own- 
ership of  part  of  the  railroads  in  question ;  but  that  stipulation  would 
bring  about  a  result  which  the  language  used  in  it  does  not  indicate 
was  contemplated  by  the  contracting  parties,  if  it  is  allowed  to  oper- 
ate to  deprive  the  telegraph  company,  not  only  of  such  rights  as  were 
conferred  by  a  previous  contract,  but  of  a  property  interest  bought, 
paid  for,  and  duly  conveyed  to  it  before  either  the  superseded  or  the 
superseding  agreement  was  made. 

Nothing  was  purported  to  be  superseded  except  certain  "agreements" 
which  were  referred  to.  The  only  agreements,  the  terms  of  which  are 
disclosed,  are  the  two  already  mentioned,  copies  of  which  are  made 
exhibits  to  the  bill,  one  between  the  plaintiff  and  the  defendant,  and  the 
other  between  the  plaintiff  and  a  grantor  of  the  defendant.  The  only 
other  agreement  mentioned  is  one  between  the  plaintiff  and  the  defend- 
ant, dated  May  14,  1880,  the  terms  of  which  are  not  disclosed  further 
than  by  a  recital  above  quoted  from  the  agreement  which  superseded 
that  one.  It  may  be  inferred  from  that  recital  that  that  agreement  was 
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similar  in  its  general  scope  and  purpose  to  the  two  which  are  set  out, 
in  that  each  of  them  defined  and  governed  the  respective  rights  and 
obligations  of  th^  parties  to  an  arrangement  between  a  railroad  com- 
pany and  a  telegraph  company  for  the  conduct  during  a  defined  period 
of  time  of  a  telegraph  business  over  the  rights  of  way  and  upon  the 
premises  of  the  railroad  company.  A  stipulation  in  one  agreement  that 
other  previously  existing  agreements  are  superseded  does  not,  in  the 
absence  of  other  language  indicating  that  such  was  the  intention  of  the 
parties,  deprive  a  contracting  party  of  property  or  the  use  of  it  not 
acquired  or  conferred  by  any  agreement  referred  to,  but  vested  and 
owned  by  a  purchase  and  conveyance  which  no  agreement  referred 
to  purported  to  disturb  or  impair.  The  above-mentioned  deed  to  the 
plaintiff  is  an  instrument  distinctly  different  from  the  "agreements" 
referred  to  in  the  stipulation,  and  it  cannot  be  supposed  that  it  or  its 
operation  was  intended  to  be  affected  by  that  stipulation.  Our  conclu- 
sion is  that  that  stipulation  cannot  properly  be  given  the  effect  of  de- 
feating or  divesting  any  property  interest  conveyed  to  the  plaintiff  by 
the  deed  mentioned,  and  that  nothing  contained  in  the  bill  shows  that 
that  interest  has  been  relinquished  or  divested. 

[8]  With  reference  to  all  the  railroad  rights  of  way  and  other  prop- 
erties claimed  to  be  subject  to  an  easement  in  favor  of  the  plaintiff, 
both  those  described  in  the  above-mentioned  deed  and  those  not  cov- 
ered by  that  deed,  the  bill  contains  assertions  to  the  effect  that  the 
plaintiff  was  and  is  seized  and  possessed  of  irrevocable,  perpetual,  and 
assignable  easements  or  rights  for  the  construction,  maintenance,  and 
operation  of  telegraph  lines  and  the  conduct  of  a  telegraph  business. 
These  assertions  are  no  more  than  statements  of  the  pleaders'  opinions 
or  legal  conclusions,  and,  except  in  so  far  as  they  are  sustained  by 
facts  and  circumstances  set  forth,  they  furnish  no  support  for  the 
claims  made  by  the  bill.    Fogg  v.  Blair,  139  U.  S.  118,  11  Sup.  Ct.  476, 

35  L.  Ed.  104;  Gould  v.  Evansville,  etc.,  R.  R.  Co.,  91  U.  S.  528,  536, 
23  L.  Ed.  416. 

[7]  The  contract  of  June  18,  1884,  is  relied  on  to  support  the  claim 
made,  especially  the  provision  of  it  conferring  rights  to  use  and  occupy 
railroad  property,  taken  in  connection  with  the  provision  that : 

"It  is  mutually  understood  and  a^eed  that  the  telegraph  lines  and  wires 
covered  by  this  contract  shall  form  part  of  the  general  system  of  the  tele- 
graph company,  and  as  such  in  the  department  of  commercial  or  public  tele- 
graph business  shall  be  controlled  and  regulated  by  it,  the  telegraph  company 
fixing  and  determining  all  tariffs  for  the  transmission  of  messages  and  all 
connections  with  other  lines." 

The  nature  of  the  contract  creates  a  presumption  against  the  correct- 
ness of  a  construction  of  any  provision  of  it  under  which  such  provi- 
sion would  remain  effective  beyond  the  period  during  which  the  con- 
tract was  to  be  in  existence.  The  contract  is  one  between  a  railroad 
company  and  a  telegraph  company  for  the  conduct  of  a  telegraph  busi- 
ness on  the  railroad  company's  property  for  a  Hmited  period  of  time. 
Presumably  any  right  conferred  by  such  a  contract  on  the  telegraph 
company  to  use  or  occupy  railroad  property  was  given  only  in  order  to 
promote  the  purposes  of  the  contract,  and  was  intended  to  last  only 
so  long  as  the  relations  between  the  parties  established  by  the  contract 
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existed.  In  the  absence  of  a  clear  expression  of  a  different  meaning, 
no  provision  of  such  a  contract  can  be  regarded  as  -being  still  effective 
after  the  whole  of  it  has  ceased  to  be  in  existence.  The  provision  to  the 
effect  that  the  telegraph  lines  and  wires  covered  by  the  contract  be- 
tween the  plaintiff  and  defendant  shall  form  part  of  the  general  system 
of  the  plaintiff  was  completely  executed,  if  such  lines  and  wires  were, 
during  the  period  covered  by  the  contract,  permitted  by  the  defendant 
to  be  so  used  on  or  in  connection  with  its  property  by  the  plaintiff  as 
to  form  part  of  the  general  system  of  the  plaintiff.  Nothing  contained 
in  that  provision,  or  in  any  other  provision  of  the  contract  indicates 
an  intention  to  confer  a  right  or  impose  a  burden  that  would  outlast 
the  contract  itself. 

No  facts  stated  in  the  bill,  other  than  what  is  disclosed  by  the  above- 
mentioned  deed  to  the  plaintiff,  support  a  conclusion  that  any  right 
to  occupy  or  use  the  defendant's  property  which  had  been  conferred 
on  the  plaintiff  by  contract  or  conveyance,  or  by  the  conduct  of  the 
parties,  or  their  respective  predecessors,  was  in  existence  at  the  time 
the  bill  was  filed. 

[8]  With  reference  to  the  feature  of  the  bill  which  shows  that  the 
act  of  Congress  of  July  24,  1866  (Rev.  Stat.  §  5263  et  seq.  [Comp.  St. 
1913,  §  10072  et  seq.]),  giving  telegraph  companies  the  right  to  con- 
struct and  operate  their  lines  through,  along,  and  over  the  public  do- 
main, military  or  post  roads,  and  navigable  i^aters  of  the  United  States 
was  relied  on  as  a  support  for  the  claims  asserted,  it  is  not  deemed 
necessary  to  say  more  than  that  we  concur  in  the  conclusions  as  to  the 
operation  of  that  statute  which  were  expressed  by  Judge  Newman  in 
the  opinions  rendered  in  this  case  and  in  another  case  in  which  that 
statute  was  relied  on  to  support  a  similar  claim.  Western  Union  Tele- 
graph Co.  V.  Louisville  &  Nashville  R.  Co.  (D.  C.)  229  Fed.  234;  West- 
em  Union  Telegraph  Co.  v.  Atlanta  &  W.  P.  R.  Co.  (D.  C.)  227  Fed. 
465.  That  statute  does  not  purport  to  effect  a  divestiture  of  property 
rights  or  interests  without  purchase  or  condemnation  or  in  some  other 
recognized  way  by  which  one  lawfully  may  acquire  what  had  belonged 
to  another. 

[9]  As  above  stated,  the  notice  to  the  plaintiff  to  vacate  the  defend- 
ant's premises  and  remove  its  properties  therefrom  was  given  on  Au- 
gust 5,  1912,  and  the  terms  of  the  notice  indicated  the  absence  of  any 
intention  on  the  part  of  the  defendant  to  take  action  itsillf  to  remove 
or  use  any  property  of  the  defendant  prior  to  December  1,  1912.  It  is 
not  made  to  appear  that  the  defendant  took  any  such  action  during  the 
period  of  nearly  three  years  which  elapsed  between  the  time  the  notice 
to  remove  was  given  and  the  date  of  the  filing  of  the  bill.  Nor  is  it 
made  to  appear  that  the  plaintiff  was  without  legal  remedy  to  acquire 
by  condemnation  rights  in  and  over  the  defendant's  properties  neces- 
sary or  appropriate  for  the  conduct  of  a  telegraph  business  thereon,  or 
that  that  remedy  was  in  any  respect  incomplete  or  inadequate,  or  tfiat 
within  the  time  it  has  been  suffered  to  remain  upon  and  use  the  defend- 
ant's properties  the  plaintiff  could  not,  by  exercising  due  diligence,  have 
completely  effected  the  acquisition  of  the  desired  and  required  ease- 
ments and  rights. 
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[10]  If  in  any  case  where  the  relations  of  the  parties  are  such  as 
are  shown  to  have  existed  between  the  plaintiff  and  the  defendant,  it  is 
competent  for  a  court  of  equity,  upon  full  and  adequate  compensation 
being  made,  to  protect  from  disturbance  such  possession  as  fiie  plain- 
tiff has,  and,  in  the  suit  in  which  this  is  done,  make  complete  and  final 
disposition  of  the  entire  controversy  arising  out  of  the  situation  and 
the  relations  of  the  parties  (see  New  York  City  v.  Pine,  185  U.  S.  93, 
22  Sup.  Ct.  592,  46  L.  Ed.  820,  and  Western  Union  Telegraph  Co.  v. 
Ann  Arbor  R.  Co.,  90  Fed.  379,  30  C.  C.  A.  113),  the  facts  averred  in 
the  bill  in  the  pending  case  fall  short  of  showing  that  it  is  such  a  one. 
It  well  may  be  inferred  from  the  averments  of  the  bill,  and  its  lack  of 
averments,  that,  if  the  plaintiff  had  exercised  any  diligence  at  all,  it 
could,  long  before  the  bill  was  filed,  have  acquired  by  legal  proceed- 
ings available  to  it  the  required  rights  and  easements  in  the  defendant's 
properties  which  it  has  continued  to  occupy  and  use  after  all  rights  it 
had  therein  had  ceased  to  exist.  Equitable  remedies  are  not  open  to  a 
party  where  the  occasion  or  necessity  of  his  resort  thereto  is  attributable 
to  his  own  unexplained  failure  diligently  to  pursue  complete  and  ade^ 
quate  legal  remedies  available  to  him. 

The  execution  by  the  defendant  of  its  expressed  purpose  to  exclude 
the  plaintiff  from  the  occupation  or  use  of  any  of  its  railroad  rights  of 
way  or  other  premises,  and  to  appropriate  properties  of  the  plaintiff  not 
removed  by  the  latter,  would  involve  an  invasion  of  rights  conferred 
on  the  plaintiff  by  the  above-mentioned  deed  to  it,  and  cause  an  in- 
terruption of  the  plaintiff's  business  and  a  probable  consequent  loss  of 
profits,  the  injury  and  damage  from  which  it  is  not  to  be  supposed 
could  fully  and  adequately  be  compensated  for  at  law.  The  part  of  the 
bill  which  disclosed  the  existence  and  threatened  invasion  of  the  rights 
just  referred  to  was  enough  to  make  the  motion  to  dismiss  it  not  prop- 
erly grantable. 

It  follows  that  the  decree  appealed  from  should  be  reversed ;  and  it 
is  so  ordered — ^the  plaintiff  to  have  leave  to  amend  its  bill,  as  it  may 
be  advised,  to  make  a  further  and  better  statement  of  the  nature  of 
part  of  the  claim  relied  on. 


WESTERN  UNION  TELEGRAPH  CO.  y.  ATLANTA  &  W.  P.  R.  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    January  2»  1917.) 

No.  2850. 

CouBTs  ^=»347 — Equity  Rttles — Pleading — ^Amendment. 

Where,  a  biU  to  restrain  a  railroad  company  from  removing  the  line  of 
a  telegraph  company  from  its  right  of  way  claimed  that  the  telegraph 
company  had  an  irrevocable,  perpetual  easement  to  maintain  its  line,  but 
the  only  facts  alleged  in  the  bill  showing  that  the  telegraph  company's 
rights  were  under  contracts  for  a  limited  period  which  had  expired,  plain- 
tiff will  be  given  an  opportunity  to  amend  its  bill  under  equity  rules 
19  and  20  (198  Fed.  xxiii,  xxiv,  115  C.  C.  A.  xxiii,  xxiv),  providing  for 
amendments  in  furtherance  of  Justice  and  for  more  specific  statements  of 

^spFor  other  cases  see  game  topic  ft  KBT-NUMBBR  In  aU  Key-Numbered  DigesU  ft  Indexes 
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tbe  nature  of  claims,  so  as  to  set  forth  the  facts  which  are  the  basis  of  Its 
dalm  of  a  perpetual  easement. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent  Dig.  S  921^   Pec.  Dig. 
«=>347.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North-  ' 
em  District  of  Georgia;   William  T.  Newman,  Judge. 

Action  by  the  Western  Union  Telegraph  Company  against  the  At- 
lanta &  West  Point  Railroad  Company.  Decree  dismissing  the  bill 
(227  Fed.  465),  and  plaintiff  appeals.  Decree  modified,  by  making 
the  order  of  dismissal  conditional  upon  plaintiff's  failure  to  amend 
its  bill  within  the  time  allowed,  and,  as  modified,  affirmed. 

William  L.  Clay,  of  Savannah,  Ga.,  for  appellant. 

R.  E.  Steiner  and  I^on  Weil,  both  of  Montgomery,  Ala.,  and  San- 
ders McDaniel,  of  Atlanta,  Ga.,  for  appellee. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

WALKER,  Circuit  Judge.  The  claim  was  made  by  the  bill  in  this 
case  that  the  appellant,  which  was  the  plaintiff  in  that  bill,  at  the  time 
the  suit  was  brought,  was  seised  and  possessed  of  irrevocable,  per- 
petual, assignable  easements  or  rights  for  the  construction,  main- 
tenance, and  operation  of  telegraph  lines,  and  for  the  conduct  of  a 
telegraph  business  upon,  along,  or  over  specified  railroad  rights  of 
way  and  other  properties  of  the  defendant  railroad  company.  It 
appears  to  us  that  the  facts  and  circumstances  averred  in  the  bill  do 
not  show  the  existence  of  the  asserted  rights  or  easements.  There 
are  no  averments  of  facts  which  are  inconsistent  with  a  presumption,  ' 
which,  not  being  rebutted,  may  be  indulged,  that  the  alleged  former 
occupation  and  use  by  the  plaintiff,  or  any  predecessor  to  whose  rights 
it  has  succeeded,  of  the  whole  or  any  part  of  the  railroad  rights  of 
way  or  other  properties  of  the  defendant  were  under  contracts  or 
arrangements  for  such  use  and  occupation  for  limited  periods  of 
time,  which  had  expired  prior  to  the  date  of  the  filing  of  the  bill,  and 
that  at  that  time  the  plaintiff  was  without  right  to  continue  such  use 
or  occupation.  See  Western  Union  Telegraph  Company  v.  Louis- 
ville &  Nashville  Railroad  Co.,  238  Fed,  26,  —  C.  C.  A. (U.  S- 

Circuit  Court  of  Appeals,  Sth  Circuit,  present  term),  and  the  opin- 
ion of  Judge  Newman  in  the  pending  case  (Western  Union  Tele- 
graph Co.  V.  Atlanta  &  W.  P.  R.  Co.  [D.  C.J  227  Fed.  465).  The 
bin  as  it  was  framed  was  rendered  substantially  defective  by  its. fail- 
ure to  state  facts  relied  on  to  support  the  claims  made.  It  may.be 
that  facts  exist  which  are  sufficient  to  support  such  claims  in  whole 
or  in  part  If  so,  no  harm  would  result,  and  it  appears  probable  that 
it  would  be  in  furtherance  of  justice,  to  afford  to  the  plaintiff  the. 
opportunity  to  disclose  such  facts  by  granting  leave  to  it  to  amend 
its  bill  by  making  a  better  statement  of  the  nature  of  its  claim.  Equity 
rules  19  and  20  (198  Fed.  xxiii,  xxiv,  115  C.  C.  A.  xxiii,  xxiv). 

Therefore  the  decree  appealed  from  will  be  modified,  by  adding 
thereto  an  order  that  the  appellant  have  leave  to  amend  its  bill  of 
complaint,  as  it  may  be  advised,  within  30  days  after  the  date  of  the 
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filing  in  the  District  Court  of  the  mandate  of  this  court,  and  by  mak- 
ing the  order  for  the  dismissal  of  the  bill  conditional  upon  the  plain- 
tiff's failure  to  amend  its  bill  within  the  time  allowed.  As  so  modi- 
fied, the  decree  appealed  from  is  afSrmed ;  the  court  costs  of  the  suit 
to  be  taxed  against  the  appellant. 


WESTERN  UNION  TELEGRAPH  CO.  v.  NASHVILLE,  C.  &  ST.  L.  RY. 

(Circuit  Court  of  Appeals,  Fifth  Circuit     January  3,  1917.) 

No.  2971. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Northern  Dfs- 
trict  of  Georgia ;  WiUiam  T.  Newman,  Judge. 

Suit  by  the  Western  Union  Telegraph  Company  against  the  Nashville, 
Chattanooga  &  St  Louis  Railway.  Decree  dismissing  the  bUl  (233  Fed.  605), 
and  plaintiff  appeals.  Decree  modified,  by  making  the  order  of  dismissal  con- 
ditional on  plaintiff's  failure  to  amend  its  bill  within  the  time  allowed,  and,  as 
modified,  aflirmed. 

Arthur  Heyman,  of  Atlanta,  Ga.,  and  W.  L.  Clay,  of  Savannah,  Ga.,  for 
appellant. 

John  L.  Tye  and  Henry  C.  Peeples,  both  of  Atlanta,  Ga.,  and  Claude  Wal- 
ler, of  Nashville,  Tenn.,  for  appellee. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB,  District 
Judge. 

PER  CURIAM.  Following  rulings -made  in  the  case  of  Western  Union  Tele- 
graph CJo.  V. .  Louisville  &  Nashville  R.  Co.,  238  Fed.  26,  C.  C.  A.  

(present  term,  U.  S.  Circuit  Court  of  Appeals,  6th  Circuit),  and  Western  Union 
Telegraph  Co.  v.  Atlanta  &  West  Point  R.  Ca,  238  Fed.  36,  —  C.  C.  A.  — 
(present  term,  U.  S.  Circuit  Court  of  Appeals,  5th  Circuit),  the  decree  appealed 
from  in  the  above-entitled  case  will  be  modified*  by  adding  thereto  an  order 
that  the  appellant  have  leave  to  amend  its  bill  of  complaint  as  it  may  be  ad- 
vised, within  30  days  after  the  date  of  the  filing  in  the  District  Court  of  the 
mandate  of  this  court,  and  by  making  the  order  for  the  dismissal  of  the  bill 
conditional  upon  the  appellant's  failure  to  amend  its  bill  within  the  time 
allowed.  As  so  modified,  the  decree  appealed  from  is  aflirmed ;  the  court  costs 
of  the  suit  to  be  taxed  against  the  appellant 


WESTERN  UNION  TELEGRAPH  CO.  v.  WESTERN  RT.  OF  ALABAMA. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    January  8^  1917.    Rehearing  Denied 

February  9,  1917.) 

No.  2883. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Middle  Dls* 
trlct  of  Alabama;    Henry  D.  Clayton,  Judge. 

Suit  between  the  Western  Union  Telegraph  Company  and  the  Western 
Railway  of  Alabama.  From  the  decree,  the  Telegraph  Company  appeals. 
Modified  and  affirmed. 

Ray  Rushton  and  William  Williams,  both  of  Montgomery,  Ala.  (Albert  T. 
Benedict  and  Francis  R.  Stark,  both  of  New  York  City,  and  Rushton,  Wll- 
Uams  &  Crenshaw,  of  Montgomery,  Ala.,  on  the  brief),  for  appellant 

R.  E.  Steiner  and  Leon  Weil,  both  of  Montgomery,  Ala.  (Steiner,  Gmm  & 
Weil,  of  Montgomery,  Ala.,  on  the  brief),  for  appellee. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  CALL,  District  Judge. 
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PER  CURIAM;  Followtng  mllngs  made  In  the  cas68  of  Wefstem  Union 
Telegraph  Ck).  v.  Louisville  &  Nashville  E.  CJo.,  288  Fed.  26,  —  O.  O.  A.  — 
(present  term,  U.  S.  Circuit  Court  of  Appeals,  5th  Circuit),  and  Western 
Union  Tfelegraph  Co.  v.  Atlanta  &  West  Point  B.  Co.^  238  Fed.  36,  —  C. 
C.  A.  —  (present  term,  U.  S.  Circuit  Court  of  Appeals.  5th  Circuit),  the  de- 
cree appealed  from  in  the  above-entitled  cause  is  modified,  by  adding  thereto 
an  order  that  the  appellant  have  leave  to  amend  Its  blU  of  complaint,  as  it 
may  be  advised,  within  30  days  after  the  filing  in  the  District  Court  of  the 
mandate  of  this  court  As  so  modified,  the  decree  appealed  from  is  affirmed, 
with  costs  against  the  appellant 


ARNOU)  V.  HORBIGAN. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    December  15^  1916.) 

No.  2810. 

1.  Election  of  Reusdiss  ^=»3(1) — ^What  Constitutss — ^Tboveb. 

Shortly  before  bankruptcy  the  bankrupt  converted  Into  cash  part  of 
his  assets,  and  thereafter  certificates  of  deposit  for  the  amount  of  the 
cash  realized  were  Issued,  payable  to  the  order  of  the  bankrupt*s  attor- 
ney. Subsequently  the  bankrupt  absconded,  and  the  certificates,  indorsed 
in  blank  by  the  attorney,  were  cashed  by  the  bankrupt  in  Canada.  The 
trustee  claimed  that  the  proceeds  were  invested  in  land,  title  to  which 
was  taken  in  the  name  of  the  bankrupt's  wife,  and  through  the  aid  of  the 
Canadian  courts  undertook  to  reach  the  lai^d,  but  nothing  was  realized. 
Thereafter  the  trustee  sued  the  attorney.  Some  of  the  counts  in  the 
complaint  in  the  action  against  the  attorney  were  counts  in  trover,  al- 
leging the  attorney's  conversion  of  the  certificates  of  deposit  to  his  own 
use,  or  to  that  of  the  bankrupt;  but  another  count  alleged  no  technical 
conversion,  averring  that  the  attorney,  with  Intent  to  hinder,  delay,  and 
defraud  the  rights  of  the  bankrupt's  creditors  and  trustee,  caused  money 
in  the  possession  of  the  bankrupt  to  be  converted  into  negotiable  in- 
struments payable  to  him,  and,  with  Intent  to  defraud,  hinder,  and  delay, 
indorsed  the  instruments  over  to  the  bankrupt  to  the  trustee's  damage. 
Held  that  as  such  count  must  be  deemed  one  on  the  case,  seeking  recovery 
of  damages  for  the  diversion,  rather  than  one  of  trover,  recovery  on  such 
count  cannot  be  denied  upon  the  theory  that  as  an  action  of  trover, 
under  the  Michigan  practice,  in  which  state  bankruptcy  occurred  and  in 
which  state  was  located  the  District  Court  wherein  action  was  begun, 
vests  good  title  in  the  defendant,  the  attempt  to  follow  the  proceeds  of 
the  certificates  of  deposit  was  an  election  to  pursue  an  inconsistent 
remedy. 

[Ed.  Note. — For  other  cases,  see  Election  of  Remedies,  Cent  Dig.  |  8; 
Dec.  Dig.  <S=s>3(l).J 

2.  Appeal  and  Ebeob  ^==>206(1),  216(1) — ^Review — ^Pbesbntation  or  Grounds 

OF  Review  in  Court  Below — Necessitt. 

In  such  case,  where  defendant  did  not  object  that  evidence  of  the  Cana- 
dian proceedings  was  not  admissible  under  some  of  the  counts  of  the  com- 
plaint and  requested  no  charge  that  the  election  of  remedies  applied  only 
to  some  of  the  counts,  the  question  of  the  limited  bar  by  election  of  reme- 
dies, and  limited  purposes  for  which  evidence  might  be  introduced,  can- 
not be  reviewed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  ||  1283- 
1286;  Dec.  Dig.  «=»206(1).  216(1);   Trial,  Cent  Dig.  S  630.] 

3.  Bankruptcy  ^s>279 — ^Trustee — Rights  of. 

In  such  case,  though  the  diversion  occurred  before  adjudication  in 
bankruptcy,  and  although  Bankr.  Act  July  1,  1898,  c.  641,  30  Stat.  644, 

4ts>For  other  cases  see  same  topic  ft  KBY-NUMBER  In  all  Key-Numbered  Digests  ft  Indev^ 
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merely  declares  that  tbe  trustee,  when  appointed*  takes  title  as  of  the  date 
of  adjudication,  nevertheless  for  many  purposes  such  tiUe  relates  back  to 
the  filing  of  the  petition,  and  so,  the  suit  being  in  effect  one  against  two 
tort-feasors,  whose  action  has  taken  property  out  of  the  bankrupt's  estate, 
and  put  it  beyond  the  reach  of  the  trustee,  it  may  be  maintained,  notwith- 
standing any  want  of  power  of  the  trustee  to  sue  for  a  tort  antedating  the 
bankruptcy  proceedings. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Gent  Dig.  U  419-424; 
Dec.  Dig.  <e=3>279.] 

4.  Bankbuptct  ^=»2T9— Tbusteb — ^Rights  of. 

After  the  filing  of  a  petition  in  bankruptcy  the  bankrupt  consented  to 
the  appointment  of  a  receiver,  but  subsequently,  with  the  assistance  of 
defendant,  he  diverted  money  belonging  to  his  estate.  Held,  on  appoint- 
ment of  a  trustee  after  adjudication,  the  title  of  the  trustee  and  the 
possessory  right  of  the  receiver  merged,  so  that  the  trustee's  right  will  be 
considered  as  if  the  diversion  had  occurred  after  appointment. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  U  419-424; 
Dec.  Dig.  ^==>279.] 

fi.  Bankbuptct  9=»101 — ^Divebsion  of  Assets  of  Estate — ^LiABiLrrr  of  Thibd 
Pebsons. 

An  attorney  of  a  bankrupt,  who  had  received  cash  belonging  to  the 
bankrupt,  after  the  petition  was  filed  and  the  bankrupt  had  consented  to 
appointment  of  a  receiver,  procured  certificates  of  deposit  payable  to  his 
order,  which  he  indorsed  in  blank  to  the  bankrupt.  Held  that,  as  the 
receiver  had  possessory  right  to  the  bankrupt's  estate,  the  attorney,  not- 
withstanding the  filing  of  the  petition,  did  not  change  his  relation  and 
authorize  him  in  withholding  the  money  from  the  bankrupt,  and  is 
liable  to  the  trustee  in  bankruptcy  for  his  delivery  of  the  certificates  to 
the  bankrupt,  enabling  him  to  defraud  his  creditors. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  i  163;  Dec. 
Dig.  <g=s>101.] 

6.  Bankbuptct  <&=>304 — ^Pbopebtt  of  Estate— Evidence— Sufficienct. 

In  an  action  against  an  attorney  for  assisting  a  bankrupt  to  divert 
moneys  from  his  estate,  the  question  of  the  attorney's  participation  in 
the  scheme  held  for  the  jury ;   the  evidence  being  conflicting. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  4^;  Dec. 
Dig.  <&»304.] 

7.  Appeal  and  Ebbob  ^=>1060(1)— Habitless  Ebbob. 

In  an  action  against  the  attorney  of  a  bankrupt  for  his  participation  in 
the  conversion  by  the  bankrupt  of  money  belonging  to  his  estate,  the 
admission  of  evidence  that  in  one  case  the  bankrupt,  who  was  seeking  to 
obtain  currency,  was  persuaded  to  take  a  draft,  was  harmless,  if  errone- 
ous; there  being  abundant  evidence  that  the  bankrupt  had  converted 
much  of  his  property  into  money. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |S  1068, 
1009,  4153,  4157 ;  Dec  Dig.  <S=5>1050(1).] 

8.  Tbial  ^==>244(3),   260(6) — ^Instbuctions— Refusait— Discbetiow   of  Tbial 

COUBT. 

In  an  action  against  the  attorney  of  a  bankrupt  for  participation  in 
the  bankrupt's  fraudulent  diversion  of  funds,  the  denial  of  requested  in- 
structions that  fraud  of  defendant  could  not  be  inferred  from  particular 
items  of  the  evidence,  and  must  be  shown  by  clear  evidence,  was  not  er- 
ror; the  matter  resting  in  the  discretion  of  the  trial  court,  and  the  re- 
quests not  presenting  any  distinct  theory  of  defense  not  covered  by  the 
general  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  ||  579,  656;  Dec. 
Dig.  «=>244(3),  260(6).] 
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0.  Appeal  and  Error  ^==>1078(1) — Review — Waiver  of  Error. 

Id  rd  action  against  the  attorney  of  a  bankrupt  to  recover  amounts 
which  the  bankrupt  diverted  from  his  estate,  defendant  excepted,  and 
assigned  error,  to  the  denial  of  his  request  that  no  Interest  could  be  al- 
lowed until  after  action  was  begun.  The  assignment  was  not  argued  on 
appeal ;  the  whole  contention  on  appeal  being  that  the  action  was  one  of 
trover,  and  wa»  barred  on  the  theory  of  election  of  an  inconsistent  remedy. 
Held,  that  waiver  of  the  assignment  of  error  will,  where  It  is  determined 
that  the  action  was  not  one  wholly  of  trover,  but  included  one  on  the 
case,  be  overlooked,  and  the  propriety  of  the  allowance  of  interest  con- 
sidered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Gent.  Dig.  |  4256; 
Dec  Dig.  «=>1078(1).] 

10.  Damages  «=>208(9) — ^Interest— Torts — Questions  for  Jury. 

In  an  action  for  tort,  interest,  as  such,  cannot  be  recovered  as  of  right, 
but  is  discretionary  with  the  Jury;  plaintiff  only  being  entitled  to  have 
the  jury  consider  the  delay  in  reaching  the  verdict  and  judgment  as  one 
of  the  elements  determining  the  amount  of  damage. 

[Ed.  Note.— Fbr  other  cases,  see  Damages,  Cent  Dig.  SS  144,  145,  533, 
534;   Dec.  Dig.  <e=>208(9).] 

IL  Damages  ^=s>208(9) — Interest — Unuquidated  Claims. 

In  an  action  against  the  attorney  of  a  bankrupt  to  recover  damages 
arising  out  of  the  attorney's  parUcipation  in  a  scheme  whereby  the 
bankrupt  diverted  from  his  trustee  certificates  of  deposit,  the  damages 
cannot,  on  the  theory  that  they  were  the  face  of  the  certificates  of  de- 
posit, be  deemed  liquidated,  so  as  to  warrant  the  allowance  of  interest 
as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent  Dig.  S§  144,  145,  533, 
534;   Dec.  Dig.  i9s>208(9).] 

12.  Appeal  and  Error  ^=s>1064(2) — ^Review — ^Harmless  Error. 

In  a  tort  action  for  damages,  where  the  facts  were  such  that  it  could 
not  be  certain  that  the  jury  would  have  allowed  Interest  aa  part  of  the 
damages,  no  demand  before  suit  being  shown,  an  instruction  that 
interest  should  be  allowed  is  prejudicial  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |§  4221» 
4222;    Dec.  Dig.  <8=»1064(2);   Trial,  Cent  Dig.  |  528.] 

18.  Appeal  and  Error  ^s»750(1) — ^Assignments  of  Error — Scope. 

The  appellate  court  is  limited  In  its  review  to  the  scope  of  assignments 
of  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |S  3074, 
3075,  3082,  3083;    Dec.  Dig.  «=»750(l).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Western  District  of  Michigan ;  Clarence  W.  Ses- 
sions, Judge. 

Action  by  Michael  Horrigan,  trustee  in  bankruptcy  for  the  estate  of 
one  Reitz,  against  George  H.  Arnold.  There  was  a  judgment  for  plain- 
tiflF,  and  defendant  brings  error.  Affirmed,  on  condition  that  plaintiff 
enter  remittitur;  otherwise,  reversed  and  remanded  for  new  trial. 

C.  E.  Ward,  of  Grand  Rapids,  Mich.,  for  plaintiff  in  error. 

B.  B.  Selling,  of  Detroit,  Mich.,  for  defendant  in  error. 

Before  KNAPPEN  and  DENISON.  Circuit  Judges,  and  SATER, 
District  Judge. 
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DENISON,  Circuit  Judge.  Reitz  was  a  d^ler  in  agricultural  im- 
plements, and  a  petition  in  bankruptcy  was  filed  against  him  October 
12,  1908,  in  the  Western  district  of  Michigan.  This  was  followed  by 
a  petition  for  the  appointment  of  a  receiver.  A  written  consent  to 
such  appointment,  signed  by  Reitz  and  by  his  attorney,  Arnold,  was 
filed  October  17th,  the  order  of  appointment  was  made  on  the  19th, 
and  the  receiver  qualified  on  the  20th.  Shortly  before  the  bankruptcy, 
Reitz  had  turned  into  cash  certain  of  his  assets,  and  had  thus  received 
more  than  $7,000.  On  October  21st  and  22d,  different  banks  in  Chi- 
cago issued  certificates  of  deposit,  payable  to  Arnold,  or  his  order, 
aggregating  $7,000.  At  about  this  time  Reitz  absconded.  An  adjudi- 
cation in  bankruptcy,  and  the  election  of  Horrigan  as  trustee,  fol- 
lowed in  due  time.  Several  months  later,  these  certificates  of  deposit, 
indorsed  by  Arnold  in  blank,  were  presented  by  Reitz  to  a  bank  in 
Canada,  where  they  were  cashed,  and  the  money  received  by  Reitz  was 
(as  it  is  thought)  invested,  in  his  wife's  name,  by  him  in  lands  in  Al- 
berta. Horrigan,  the  trustee,  undertook  in  one  way  and  another, 
through  the  aid  of  the  Canadian  courts,  to  reach  these  lands,  but,  at 
last  accounts,  nothing  had  been  realized.  After  such  effort  had  been 
in  progress  for  two  or  three  years,  the  trustee  brought  this  action  in 
the  court  below  against  Arnold,  alleging  that  Arnold  was  responsible 
for  the  diversion  of  this  $7,000  from  the  bankrupt  estate.  After  a 
trial  upon  the  merits,  verdict  and  judgment  were  rendered  against  Ar- 
nold for  the  i;ull  amount  of  the  certificates  and  interest,  and  he  brings 
this  writ  of  error. 

[1,2]  1.  It  is  claimed  on  behalf  of  Arnold  that  the  legal  proceedings 
taken  by  the  trustee  against  the  Canadian  lands  amounted  to  an  election 
to  pursue  the  money  or  proceeds  of  the  certificates,  as  being  and  remain- 
ing the  property  of  the  bankrupt,  rather  than  to  pursue  Arnold  as  for  a 
conversion  to  his  own  use ;  ^  and  it  is  said  that  the  two  remedies  are 
inconsistent,  because  the  action  against  Arnold  in  trover  looks  toward 
the  affirmance  of  his  act  in  taking  title  to  himself,  while  the  proceed- 
ing in  Canada  involves  disaffirmance.  This  inconsistency  is  developed 
entirely  from  the  fact  that  (at  least  in  Michigan— Kenyon  v.  Woodruff, 
33  Mich.  310)  a  judgment  recovered  in  trover  vests  good  title  in  the 
defendant,  and  the  plaintiff  cannot  thereafter  question  the  title  which 
this  defendant  has  conveyed  to  others.  The  point  that  there  had  been 
an  election  of  remedies  which  would  bar  this  action  was  raised  by  ob- 
jections to  evidence  and  by  requests  to  charge ;  but  we  are  saved  the 
consideration  of  the  point  because  we  think  this  action  is  not  to  be 
treated  as  one  solely  in  trover.  The  first,  third,  and  fourth  counts  al- 
lege merely  the  conversion  of  the  certificates  by  Arnold  to  his  own  use, 
or  to  that  of  Reitz,  and  each  is  fully  and  technically  a  count  in  trover ; 
but  the  second  count  is  not  so,  in  form  or  in  substance.  It  alleges  no 
technical  conversion  by  Arnold  or  by  Reitz,  but  says  that  Arnold,  with 
intent  to  hinder,  delay,  and  defraud  the  rights  of  creditors  and  the 
rights  of  the  trustee  in  bankruptcy,  caused  the  money  to  be  converted 
into  negotiable  instruments  payable  to  Arnold,  which  he  turned  over  to 
Reitz,  with  intent  to  keep  the  same  from  the  trustees,  and  so  deprive 
plaintiff,  as  trustee,  of  the  said  negotiable  instruments,  "all  to  the  plain- 
» tiff's  damage  in  the  sum  of  $20,000,"    This  is  a  claim  of  damages  for 
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diversion,  rather  for  value  upon  conversion,  and  we  consider  it  to  be 
what,  in  Michigan  practice,  is  called  an  "action  on  the  case,"  to  recover 
the  damages,  more  or  less,  which  the  estate  suffered  by  reason  of 
Arnold's  alleged  tort.  So  interpreted,  the  action  is  not  inconsistent  with 
mere  efforts  to  recover  the  property  itself  or  to  collect  damages  from 
other  tort-feasors. 

If  the  defendant  had  pointed  out  that  the  evidence  of  the  Canadian 
proceedings  was  not  admissible  under  the  three  specified  counts,  or 
had  requested  the  court  to  charge  that  there  had  been  an  election  of 
remedies  which  barred  recovery  under  these  three  counts,  it  would  have 
been  necessary  to  decide  the  question  which  we  have  passed;  but 
defendant's  offers  and  requests  were  all  on  the  theory  that  the  action 
was  wholly  one  of  trover,  that  the  evidence  was  admissible  for  all  pur- 
poses, and  that  the  action  could  not  be  maintained  at  all.  The  limited 
admissibility  of  the  evidence,  and  the  limited  bar  which  might  result, 
•were  in  no  wise  brought  to  the  attention  of  the  court. 

We  arc  content  to  rest  upon  these  pounds  our  conclusion  that  there 
was  no  reversible  error  in  this  subject-matter,  because  it  is  highly 
artificial  to  treat  this  cause  of  action  as  technically  in  trover.  Arnold's 
substantial  offense  (if  he  committed  any)  was  to  aid  Reitz  in  the  con- 
cealing of  and  running  away  with  this  money;  the  inferred  conver- 
sion by  Arnold  to  his  own  use,  which  could  make  him  liable  in  trover, 
was  incidental,  and  did  not  really  characterize  his  wrong  against  the 
estate.  We  think  it  the  fair  interpretation  of  the  language  hereafter 
quoted,  in  which  the  issue  was  submitted  to  the  Jury,  and  of  the  finding 
of  the  jury  thereon  (both  interpreted  with  reference  to  the  facts  in- 
volved), that  the  real  thing  in  controversy  was  not  that  kind  of  con- 
version by  a  wrongdoer  to  his  own  use  which  supports  the  typicrj 
trover  action,  and  which  is  the  basis  of  holding  that  the  title  of  his 
transferee  becomes  good  against  the  plaintiff.  For  these  reasons  this 
defense,  as  attempted  in  tfiis  case,  should  have  been  presented  and 
preserved  with  distinct  reference  to  that  partial  application  which  we 
think  was  the  only  application  which  in  any  event  could  be  permis- 
sible here ;  and  this  was  not  done. 

[3]  2.  Treating  the  suit  as  being  an  action  against  one  of  two  joint 
tort-feasors,  whose  action  has  taken  property  out  of  the  bankrupt  es- 
tate and  put  it  beyond  the  reach  of  the  trustee,  we  see  no  reason  why 
it  will  not  lie.  It  is  not  merely  an  action  for  a  tort  antedating  the 
bankruptcy  proceedings.  For  such  a  tort,  participated  in  by  the  banJc- 
rupt,  very  likely  an  action  by  the  trustee  could  not  be  mamtained,  at 
least,  if  the  transaction  occurred,  as  here,  before  the  amendment  of 
1910;  and  it  may  be  assumed  that,  before  that  amendment,  or  perhaps 
even  since,  the  tri^tee's  rights  resulting  from  conveyances  made  before 
the  petition  is  filea,  and  which  are  in  fraud  of  creditors,  are  limited  to 
pursuing  and  recovering  the  property.  That  concession  does  not  reach 
this  case.  Although  the  statute  says  that  the  trustee,  when  appoint- 
ed, takes  title  as  of  the  day  of  adjudication,  the  Supreme  Court  has 
held  that,  for  many  purposes,  this  title  relates  back  to  the  filing  of  the 
petition.  Acme  Co.  V.  Beekman  Co.,  222  U.  S.  300,  32  Sup.  Ct.  96, 
56  L.  Ed.  208;  Everett  v.  Judson,  228  U.  S.  474,  33  Sup.  Ct.  568,  57 
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L.  Ed.  927,  46  L.  R.  A.  (N.  S.)  154.  And  we  have  applied  this  rule 
Toof  V.  City  Nat.  Bank,  206  Fed.  250,  124  C.  C.  A.  118. 

By  virtue  of  such  relation,  the  trustee,  on  October  21st  and  22d, 
had  a  title  to  these  funds  which  was  good  as  against  Reitz  and  his 
agents  and  attorneys.  Upon  familiar  principles,  all  who  are  bound 
to  admit  the  trustee's  title,  and  who  actively  participate  in  depriving 
him  of  his  property,  must  respond  for  the  damages,  and  nothing  short 
of  collection  from  one  will  bar  proceedings  against  another.  It  is  not 
controlling  that  counsel  have  not  found,  nor  have  we,  precedents  for 
recovery  by  a  trustee  under  such  facts  as  these.  To  hold  that  the 
trustee  cannot  sue  for  tortious  injuries  inflicted  upon  the  estate  prop- 
erty intermediate  the  petition  and  the  adjudication  is  to  say  that  dur- 
ing this  period  the  estate  may  be  destroyed  with  impunity.  We  think 
his  right  to  bring  such  an  action  is  clear. 

[4,  5]  3.  As  to  the  particulars  of  the  so-called  conversion  or  di- 
version, the  evidence  is  consistent  with  either  one  of  two  states  of 
facti  It  may  be  that,  at  various  times  before  October  21st,  Arnold 
had  received  this  money  and  was  holding  it  as  attorney  and  agent  for 
Reitz,  and  that  on  October  21st  and  22d,  or  thereafter,  he  turned  it 
over  to  Reitz  by  delivering  these  certificates;  or  it  may  be  that  the 
receipt  by  him  of  money  from  Reitz,  the  taking  of  certificates  in  Ar- 
nold's name,  and  the  delivery  of  them  to  Reitz,  were  practically  simul- 
taneous, and  part  of  one  transaction.  One  or  the  other  of  these  things 
must  be  true,  if  the  verdict  of  the  jury  was  right  Defendant  insists 
that  each  theory,  alike,  is  inconsistent  with  any  right  to  recover;  so 
they  must  be  examined  separately. 

Defendant  says  that  if  Arnold  had  possession  of  Reitz's  money,  and 
held  it  only  as  attorney  for  Reitz,  it  was  Arnold's  duty  to  pay  it  over 
to  Reitz  upon  demand,  and  that  this  duty  was  not  terminated  by  the 
filing  of  the  petition  in  bankruptcy ;  that  this  filing  may  create  a  lien, 
or  rights  in  the  nature  of  a  lien,  in  favor  of  creditors,  but  it  does 
not  change  the  relations  between  the  bankrupt  and  his  attorney ;  that 
the  bankrupt's  title  continues  perfect  as  against  his  attorney,  and  the 
latter  cannot  refuse  to  recognize  the  title  because  it  may  eventually 
turn  out  to  be  subject  to  the  claims  of  a  third  party.  These  contentions 
might  be  granted  without  affecting  this  case;  and  this  is  because  of 
the  effect  of  appointing  a  receiver.  Reitz  and  Arnold  cannot  be  heard 
to  claim  ignorance  of  such  an  appointment.  They  had  consented  there- 
to, they  knew  that  the  order  had  been  made  or  would  be  made,  and 
they  were  bound  to  know  what  the  real  fact  was.  This  appointment 
vested  in  the  receiver  a  possessory  right  superior  to  that  of  the  bank- 
rupt and  all  his  agents,  and  it  became  the  duty  of  Arnold  to  deliver 
this  money  to  tiie  receiver  and  not  to  Reitz.  The-  title  of  the  trustee 
by  relation  and  the  possessory  right  of  the  receiver  merge,  and  we  see 
no  reason  why,  for  the  purposes  of  this  action,  the  trustee's  right  is 
not  the  same  as  if  the  acts  in  question  had  been  committed  after  his 
appointment. 

If  we  turn  to  the  other  supposition  of  what  may  have  occurred, 
we  find  it  claimed  that  Arnold's  action  would  have  been  that  merely 
of  a  messenger  for  Reitz,  who  went  to  the  bank  and  changed  the  form 
of  securities  as  requested;   that  for  Reitz  to  change  his  funds  from 
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small  bills  to  large  bills,  or  from  currency  to  certificates,  was  not  a 
material  change;  and  that,  to  aid  him  in  so  doing,  even  to  the  extent 
of  taking  a  momentary  title  to  certificates,  was  neither  conversion,  nor 
diversion,  nor  participating  therein.  In  view  of  the  relation  of  attor- 
ney and  client,  it  is  at  least  true  that  there  would  be  nothing  necessarily 
wrongful  in  such  action  by  the  attorney,  and  if  there  were  nothing 
else,  we  might  hesitate  to  affirm  a  judgment  which  had  only  such  a 
foundation;  but  it  appears  that,  a  few  days  later,  Arnold,  as  attor- 
ney for  Reitz,  made  out  the  schedules  in  bankruptcy,  and  did  not  in- 
clude these  funds  nor  their  proceeds  in  any  form.  If  tlie  assumption 
of  fact  which  we  are  now  considering — i.  e.,  that  Arnold  took  Reitz's 
money  and  obtained  the  certificates  and  gave  them  back  to  Reitz — 
is  correct,  this  omission  of  them  from  the  schedules  was  an  active 
and  a  certain  participation  in  the  fraudulent  diversion,  and  it  would 
tend  to  characterize  the  previous  taking  of  the  certificates  in  Arnold's 
name  as  a  thing  done  in  order  that  there  should  be  no  record  of  them 
in  the  name  of  Reitz.  Upon  this  theory,  also,  we  must  hold  that  there 
was  evidence  sufficient  to  support  the  submission. 

[8]  4.  The  ultimate  issue  of  fact  is  very  simple.  The  plaintiff's 
theory  we  have  stated.  Arnold  utterly  denied  having  anything  to  do 
with  Reitz  in  connection  with  these  certificates.  He  testified  that  the 
money  had  been  received  by  him  (Arnold)  from  other  sources;  that 
it  was  to  be  turned  over  to  one  Howard,  with  whom  Arnold  had  had 
long-standing  business  relations:  that  Arnold  followed  Howard's  di- 
rections in  obtaining  the  certificates  and  in  taking  them  in  his  own 
name;  that  he  indorsed  them  in  blank  and  delivered  them  to  Howard 
at  Howard's  request ;  and  that  he  never  suspected  that  Reitz  had  or 
would  have  anything  to  do  with  them  until  he  learned,  a  few  months 
later,  they  had  been  found  in  Reitz's  possession.  There  was  (perhaps) 
a  family  relationship  between  Howard  and  Mrs.  Reitz,  and  only  by 
the  aid  of  that  suggestion  could  Arnold  imagine  how  the  certificates 
reached  Reitz.  This  dispute  was  submitted  to  the  jury,  as  the  deter- 
minative issue,  by  this  language  in  the  charge; 

"These  ere  the  clainiB  of  the  parties,  respectively,  and,  by  these  claims  are 
presented  the  Important  questions  for  you  to  determine,  and  those  questions 
are  these:  Did  the  defendant  purchase  the  five  certificates  of  deposit,  aggre- 
gating $7,000  from  the  banks  in  Chicago  with  funds  which*  belonged  to  Mr. 
Reits,  or  his  estate  in  bankruptcy?  And  did  this  defendant,  acting  with  Mr. 
Reitz,  conceal  such  moneys  and  convert  them  to  their  use,  or  to  the  use  of 
either  of  them,  with  the  intent  to  hinder,  delay,  and  defraud  the  creditors 
of  Mr.  Reitz?  If  you  answer  those  questions  in  the  aflarmatlve,  your  verdict 
will  be  in  favor  of  the  plalntiflP  in  this  case.  If  you  answer  those  questions, 
or  either  of  them,  in  the  negative,  your  verdict  wlU  be  in  favor  of  the  de- 
fendant" 

Arnold's  story  was  considerably  supported  by  documentary  evidence 
and  by  testimony  of  others,  and  we  are  asked  to  say  that  a  jury  had  | 

no  right  wholly  to  reject  it,  and  to  find  against  him  a  verdict  based  j 

solely  on  inferences  drawn  from  circumstances.  Howard  was  dead; 
two  other  witnesses  who  could  have  supported  Arnold  in  vital  par-  | 

ticulars  were  dead;  and  Mr.  and  Mrs.  Reitz  were  beyond  the  reach 
of  the  court,  and  neither  testified.    On  one  side  was  Arnold's  testimony ;  j 

on  the  other  side  were  inferences  from  the  conceded  facts  and  improba-  I 
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bilities  in  his  story.  The  whole  issue  was  one  of  credibility ;  and  this 
is  peculiarly  for  the  jury.  Reading  the  record,  and  giving  due  weight 
to  Arnold's  good  standing  as  a  business  man,  an  attorney,  and  a  public 
officer,  we  might  hesitate  to  say  that  the  preponderance  of  evidence  in- 
dicated that  his  whole  testimony  was  a  fabrication;  but  we  certainly 
cannot  say  that  a  jury  had  no  right  to  make  this  finding.  It  is  unneces- 
sary to  consider  details;  the  jury  utterly  disbelieved  him;  and  the 
several  suspicious  facts  tending  to  discredit  him  furnish  sufficient  legal 
support  for  the  verdict. 

[i]  5.  Many  assignments  of  error  are  directed  to  the  admission  of 
evidence.  In  a  case  where  the  sole  issue  is  as  to  defendant's  fraud,, 
and  where  that  issue  depends  upon  his  credibility  as  a  witness,  there 
must  be  a  broad  latitude  in  the  admission  of  eviden.ce.  It  is  enough  to 
say  of  these  assignments  that  we  have  examined  the  record  as  to  all 
of  them,  and  do  not  find  anything  which  calls  for  reversal.  Only  one 
needs  special  mention.  A  bank  cashier  was  allowed  to  testify  that 
Reitz,  shortly  before  bankruptcy,  in  withdrawing  funds  from  the  bank,, 
asked  for  currency,  and  was  persuaded  to  accept  a  draft.  This  con- 
versation was  not  in  Arnold's  presence,  and  it  was  claimed  to  be  ad- 
missible as  a  declaration  of  one  of  two  conspirators,  made  in  further- 
ance of  their  object.  We  need  not  pass  upon  this  ground  of  support. 
It  appeared  beyond  question  that  about  this  time  Reitz  did  turn  a  con- 
siderable amount  of  his  assets  into  cash,  and  the  jury  had  the  right  to 
draw  from  this  fact  any  proper  inference.  That  he  asked  for  cur- 
rency as  a  step  in  getting  it,  or  that  he  asked  in  one  instance  where 
he  did  not  get  it,  could  not  add  enough  to  the  existing  basis  for  such 
inference  to  make  the  addition  of  substantial  prejudice. 

[8]  6.  Defendant  requested  a  series  of  special  instructions  bearing 
upon  the  inferences  of  fact  which  should  be  or  should  not  be  drawn 
from  certain  items  of  evidence.  Most  of  them  were  to  the  effect  that 
the  condemnatory  fraud  of  the  defendant  should  not  be  inferred  from 
this  or  that  item  of  evidence  introduced  or  specific  conclusion  reach- 
ed by  the  jury,  and  mbst  of  them  might  well  have  been  given;  but 
it  is  largely  within  the  discretion  of  the  trial  judge  in  this  way  to 
emphasize  specific  facts.  It  may  be  that  each  item  of  evidence  may 
rightly  be  pronounced  insufficient  of  itself  to  support  a  conclusion  of 
fraud,  and  yet  that  conclusion  may  well  rest  upon  the  composite  ef- 
fect of  all  the  evidence.  Not  one  of  the  requests  was  necessary  to  De 
given,  as  presenting  a  distinct  theory  of  defense,  not  coveredv  by  the 

general  charge,  as  in  Hendrey  v.  United  States,  233  Fed.  5, C.  C. 

A. .    In  the  refusal  of  these  requests,  and  in  determining  rather  to 

submit  the  issue  in  the  sharp  and  clear  way  shown  by  the  above  quo- 
tation from  the  charge,  the  trial  court  did  not  exceed  its  proper  dis- 
cretion. 

There  is  also  an  assigiunent  of  error  because  the  court  re- 
fused to  instruct  the  jury  that  fraud  must  be  shown  by  clear  and  sat- 
isfactory proof,  that  honesty,  not  dishonesty,  is  presumed,  and  that 
the  plaintiff's  evidence  must  exclude  the  probability  that  the  trans- 
action was  honest.  Instructions  of  this  general  tenor  have  often  been 
approved  (Walker  v.  Collins  [C.  C.  A.  8]  59  Fed.  70,  73,  8  C.  C.  A. 
1);   but  we  find  no  controlling  or  persuasive  authority  holding  that 
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it  IS  error  not  to  give  the  jury  this  rule,  unless  such  holding  is  in 
cases  where  circumstantial  evidence  was  to  be  considered,  and  where 
the  inference  to  be  drawn  therefrom  was  doubtful.  Where  the  pri- 
mary facts  are  not  in  dispute,  the  jury  may  well  be  warned  against 
drawing  a  condemnatory  inference  from  premises  which  will  support 
also  an  exculpatory  conclusion;  but  there  is  little,  if  any,  reason  for 
applying  this  rule  where  the  issue  is  whether  one  or  another  set 
of  primary  facts  is  in  accord  with  the  truth.  In  the  present  case,  if 
the  Howard  story  was  false,  the  inference  that  the  certificates  were 
bought  with  Reitz's  money  and  turned  over  to  him  by  Arnold  would 
be  most  natural,  and  if  it  was  true  that  Arnold  bought  the  certifi- 
cates with  Reitz's  money,  took  them  in  his  own  name,  turned  them 
over  to  the  absconding  bankrupt,  omitted  them  from  the  schedules, 
and  then  tried  to  conceal  the  whole  thing  by  his  false  testimony,  the 
presumption  of  an  intent  to  defraud  creditors  would  be  so  violent  as 
to  be  almost  conclusive,  and  such  a  warning  to  the  jury  would  not 
be  worth  while.  Arnold  does  not  claim  that  he  supposed  the  money 
belonged  to  Mrs.  Reitz,  or  thought  that  it  became  Reitz's  after  the  peti- 
tion was  filed,  or  had  no  reason  to  think  that  Reitz  would  run  away. 
The  instructions  would  have  been  appropriate  to  some  such  situation ; 
as  the  case  was,  the  refusal  was  not  error. 

[9]  7.  There  remains  the  subject  of  interest.  Defendant  requested 
the  court  to  instruct  that  no  interest  could  be  allowed,  except  after 
suit  commenced,  the  request  was  refused,  and  defendant  excepted  and 
assigned  error.  The  court  directed  the  jury,  if  it  found  for  plaintiff, 
to  include  interest  at  the  legal  rate  in  Michigan,  from  and  after  Oc- 
tober 31,  1908.  In  this  court  the  defendant  has  planted  his  whole 
argument  on  the  theory  that  the  action  was  one  of  trover,  and,  per- 
haps for  this  reason,  has  not  argued  the  assignment  of  error  relating 
to  interest ;  since  in  an  action  of  trover  the  allowance  of  interest,  un- 
der one  name  or  another,  after  conversion,  and  at  least  after  demand, 
has  been  sometimes  approved.  We  have  found  that,  for  the  purposes 
of  this  review,  the  action  should  not  be  treated  as  one  really  standing 
on  a  conversion  by  Arnold  to  his  own  use,  but  rather  as  one  for  gen- 
eral damages  for  a  tortious  injury  to  property  rights;  and,  under 
these  circumstances,  we  think  we  should  overlook  such  waiver  of 
this  assignment  of  error  as  would  otherwise  result  from  the  fact  that 
it  was  not  argued. 

[10]  The  general  rule  is  clear  that  in  an  action  for  tort  interest,  as 
such,  cannot  be  recovered  of  right.  The  allowance  of  what  corre- 
sponds to  interest  is  discretionary  with  the  jury,  and  the  extent  of 
plaintiff's  right  in  that  respect  is  to  have  the  jury  consider  the  delay 
in  reaching  the  verdict  and  judgment  as  one  of  the  elements  in  de- 
termining the  amount  of  damages  to  be  stated  by  the  verdict.  "In  cases 
of  tort,  its  allowance  as  damages  rests  in  the  discretion  of  the  jury." 
Justice  Field,  in  Lincoln  v.  Claflin,  74  U.  S.  (7  Wall.)  132.  139,  19  L. 
Ed.  106,  "Undoubtedly  the  rule,  in  cases  of  tort,  is  to  leave  the  ques- 
tion of  interest  as  damages  to  the  discretion  of  the  jury."  Justice 
Shiras,  in  Eddy  v.  Lafayette,  163  U.  S.  456,  467,  16  Sup.  Ct.  1082,  41 
Lw  Ed.  225.    And  see  District  of  Columbia  v.  Robinson,  180  U.  S. 
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92,  107,  21  Sup.  Ct.  283,  45  L.  Ed.  440,  and  Brent  v.  Thornton  (C. 
C.  A.  5}  106  Fed.  35,  38,  45  C.  C.  A.  214. 

[11, 1 2]  The  damages  were  not  so  surely  liquidated  as  to  require 
interest  by  analogy  to  the  rule  which  in  some  jurisdictions  awards  in- 
terest, upon  the  conversion  of  property.  8  R.  C.  L.  p.  537.  Prima 
facie,  the  damages  were  the  face  of  the  certificates;  but  they  would 
have  been  reduced  by  anything  which  the  trustee  recovered  in  Cana- 
da before  the  trial  or  by  anything  which  might  have  affected  the  face 
value  of  the  certificates,  and  they  might  well  have  been  increased  by 
expenses  or  other  losses  suffered  by  the  trustee,  as  the  direct  result 
of  the  diversion.  That  defendant  was  unable  to  prove  anything  in 
mitigation,  and  that  plaintiff  did  not  claim  by  his  bill  of  particulars  any 
damages  in  excess  of  the  certificates,  does  not  affect  the  original  char- 
acter of  the  damages.  Nor  is  it  certain  that  the  jury,  in  its  discretion, 
would  have  given  damages  to  the  same  amount.  The  fact  that  no 
demand  was  made  from  Arnold  before  suit  brought  might  have  con- 
vinced the  jury  that  such  award  would  be  unjust.  White  v.  United 
States  (C.  C.  A.  5)  202  Fed.  501,  502,  121  C.  C.  A.  33. 

[13]  Whatever  view  should  be  taken  of  interest  after  the  suit  was 
begun,  the  assignment  of  error  does  not  reach  that  question,  and  we 
are  confined  to  the  earlier  period.  W^e  must  conclude  that  it  was  er- 
ror to  require  the  jury  to  include  in  the  verdict  the  interest  accruing 
before  the  date  of  suit,  and  for  that  reason  the  judgment  must  be  re- 
versed, unless  the  trustee  remits  this  excess.  If,  before  the  mandate 
goes  down,  the  trustee  makes  this  remittitur  in  the  court  below,  and  files 
with  the  clerk  here  a  certified  copy  thereof,  the  judgment  so  modified 
will  be  affirmed,  but  with  costs  to  the  plaintiff  in  error.  Lacking  such 
remittitur,  the  judgment  will  be  reversed,  and  a  new  trial  awarded. 


SMITH  et  al.  v.  JENNINGS  et  aL 

(Circuit  Court  of  Appeals,  Flftb  Circuit    December  11,  1916.) 

No.  2928. 

1.  Courts  ^=»489(13) — Federal  Courts — Jurisdiction. 

The  federal  courts  sitting  in  equity  have  no  general  jurisdictioii  In 
matters  of  probate  and  the  administration  of  decedents'  estates. 

[Ed.  Note.— For  other  cases»  see  Courts,  Cent  Dig.  |  1325;  Dec  Dig. 
«S=>489(13).1 

2.  Courts  ^=:»489(13) — Federal  Courts— Jurisdiction. 

Where  the  state  courts  have  not  taken  jurisdiction,  a  federal  court  sit- 
ting in  equity  may,  on  the  ground  of  diversity  of  citizenship  of  the 
parties,  take  Jurisdiction  of  proceedings  involving  a  decedent's  estate  only 
for  the  purpose  of  preserving  the  same  and  determining  the  rights  of 
creditors  and  others  to  share  In  the  estate. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  |  1325;  Dec.  Dig. 
<8=»489(13).] 

8.  Courts  ^5»200— Georgia  Courts  of  Ordinary. 

The  court  of  ordinary  of  Georgia  is  a  court  of  competent  jurisdiction 
to  administer  the  estate  of  decedents. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  SS  ^41,  442,  454,  469- 
471;    Dec.  Dig.  <g=s>200.] 

4ts>For  other  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  DigeeU  ft  indexes 
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4.  BXECUTOBS  AND  Advinxstiiatobs  ^ss»29{4) — ^RiGHT  or  AbiaNiSTBATOB— boi/- 

LATERAL   ATTACK. 

Where  temporary  administrators  were  appointed  by  the  court  of  ordi- 
nary of  Georgia  for  the  county  in  which  the  estate  of  decedent  lay,  the 
federal  court  cannot  take  Jurisdiction  of  a  bill  involving  the  administra- 
tion of  the  estate,  on  the  theory  that  such  temporary  administrators  were 
not  officers  of  the  court  because  of  irregularities  and  fraud  in  their 
appointment,  for,  the  court  of  ordinary  being  a  court  of  competent  Juris- 
diction, its  appointment  could  not  thus  be  collaterally  attacked. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  1180;  Dec.  Dig.  <&s»29(4).] 

6.  COUBTS   ^5»505 — AUTHOBITT   OF   AdMINISTBATOBS — APPOINTMENT. 

Though  administrators  are  acting  under  temporary  letters,  which  might 
have  been  issued  by  the  clerk,  but  were  issued  by  Uie  ordinary,  they  are 
nevertheless  officers  of  the  court  of  ordinary,  and  a  contrary  claim,  as  a 
basis  for  the  federal  court's  taking  Jurisdiction  of  a  suit  involving  the 
estate,  cannot  be  supported. 

[Ed.  Note.— For  other  cases,  see  CJourts,  CJent  Dig.  §  1410;  Dea  Dig. 
•5=>505.] 

6w  GOUBTS   ^=s>50&— CoUBT   OV   OBDINABT — GONITJCTINO    JUBISDICnON. 

Where  a  petition  for  the  administration  of  an  estate  was  filed  with 
the  court  of.  ordinary,  such  court,  though  not  in  actual  possession  of  the 
estate,  is  entitled  to  possession,  and  has  such  Jurisdiction  over  the  ad- 
ministration proceedings  that  the  federal  court  cannot  entertaih  Jurisdic- 
tion of  a  bill  involving  the  estate  on  the  theory  that  no  administration 
was  pending. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §  1410;  Dec  Dig. 
«=»505.] 

7.  Coubts  ^s9506— Jttbisdiction — Gbounds  or. 

A  court  of  equity  cannot  take  Jurisdiction  over  an  estate  to  prevent 
waste  and  dissipation,  unless  the  administration  is  vacant  and  jthe  dan- 
ger of  loss  imminent,  and  so,  where  administration  was  pending,  the 
federal  court  cannot  take  Jurisdiction. 

(Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  §  1410;  Dea  Dig. 
«=»506.] 

a  Sxscutobs  and  Administbatobs  ^=»29(4) — Titlb — ^Right  to  Collatebal 
Attack. 

Where  temporary  administrators  had  given  adequate  bond,  and  addi- 
'tional  temporary  administrators,  who  were  qualified  to  act,  had  been 
appointed,  the  right  of  the  original  temporary  administrators  cannot  be 
questioned  in  a  suit  where  it  was  sought  to  secure  the  appointment  of  a 
receiver  by  the  federal  court  on  the  ground  that  such  administrators 
had  received  their  appointment  through  fraud  and  irregularities. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  S  1^;    I>ec.  Dig.  <9s»29(4).] 

0.  Coubts  ^=?>505 — Administbation — ^Appointment  or  Recbiveb. 

Temporary  administrators  were  appointed  by  the  ordinary  pursuant  to 
the  Georgia  practice.  Thereafter  a  bill  was  filed  in  the  federal  court 
seeking  the  appointment  of  a  receiver,  it  being' contended  that  the  ad- 
ministration was  vacant,  because  the  temporary  administrators  had  no 
right  to  carry  on  the  business  of  the  decedent.  Held  that,  as  it  did  not 
appear  that  there  was  any  necessity  for  the  carrying  on  of  any  business 
except  the  conduct  of  decedent's  plantation,  and  his  farming  operations 
were  in  the  hands  of  his  tenants,  a  receiver,  who  would  have  no  greater 
power  to  carry  on  the  business,  cannot  be  appointed  on  the  theory  that 
the  administration  was  vacant 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {  1410;  Dec.  Dig. 
<8=»&05.] 

^=»For  other  cases  lee  game  topic  A  KET-NUMBBR  in  all  Key-Nambered  DigesU  &  Indexes 
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10.  Ck)U&TS  ^=»505— Rkcbivbbs — ^Waste. 

Wheri)  temporary  administrators  liad  given  sufBcient  bonds  in  the 
amount  of  ^1,000,000,  and  a  number  of  them  were  persons  of  property,  a 
receiver  cannot  be  appointed  by  the  federal  court  on  the  ground  of  waste 
or  dissipation  of  assets,  though  the  administrators  were  claimed  to  have 
exceeded  their  authority. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {  1410;  Dec.  Dig. 
^=>505.] 

IL   COUBTS    ^=:»506 — FBDERAIi   COUBTS — JUBISDIGTION. 

The  federal  courts  have  no  authority  to  stay  proceedings  in  the  state 
court,  while  they  are  In  progress  and  before  they  are  concluded  by  the 
final  Judgment  or  decree,  save  in  the  aid  of  bankruptcy  proceedings  or 
their  own  previously  acquired  Jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec.  Dig.  e=s>500.] 

12.  CouBTS   ^=s>509 — Fedbbal  Coubts — Jubisdiction. 

A  bill  for  the  appointment  of  a  receiver  to  conserve  the  estate  of  a 
decedent  cannot  be  maintained,  on  the  ground  that  the  decree  of  the 
ordinary  appointing  temporary  administrators  was  obtained  through 
fraud  of  the  parties,  for,  while  the  federal  courts  may  relieve  against  a 
Judgment  of  the  state  court  induced  by  fraud,  such  Judgment  must  be  final, 
and  it  cannot  be  presumed  that,  upon  the  granting  of  the  permanent  let- 
ters of  administration,  injustice  will  be  done. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  {{  1364-1371 ;  Dec. 
Dig.  ^=?>509.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Georgia;   Emory  Speer,  Judge. 

Bill  by  Zadock  Smith  and  others  against  Mrs.  M.  S.  Jennings  and 
others.  From  interlocutory  orders  appointing  receivers,  etc.,  defend- 
ants appeal.    Reversed  and  remanded,  with  directions. 

For  opinion  below,  see  232  Fed.  921. 

This  is  an  appeal  by  the  defendants  in  the  court  below  from  two  interlocu- 
tory orders,  made  by  the  District  Court  on  May  1,  1916,  appointing  receivers 
for  the  estate  of  James  M.  Smith,  deceased,  and  enjoining  interference  with 
the  possession  of  the  receivers  of  the  property  and  assets  of  the  estate  when 
acquired.  James  M.  Smith  died  a  resident  of  Oglethorpe  county,  Ga.,  intestate, 
on  the  11th  day  of  December,  1915.  At  the  time  of  his  death  he  was  possessed 
of  a  large  amount  of  personal  and  real  property,  and  was  operating  a  large 
plantation  in  the  county  of  his  residence.  He  was  unmarried  and  had  no  di- 
rect heirs.  Upon  the  night  of  the  day  of  his  death  application  was  made  by 
his  manager,  his  bookkeeper,  a  neighbor  and  the  judge  of  the  superior  court 
to  the  ordinary  for  temporary  letters  of  administration  upon  the  estate  of 
the  ixitestate.  The  ordinary  granted  the  temporary  letters  upon  the  appU- 
cants'  giving  bond  In  the  sum  of  $50,000,  double  the  amount  of  the  personal 
estate,  as  represented  to  the  ordinary  by  them.  The  applicants  made  their 
application  upon  the  basis  of  being  creditors  of  James  M.  Smith.  Their  stat- 
us as  creditors  is,  however,  disputed  by  the  plaintiffs  in  this  cause.  Subse- 
quently, on  December  14,  1915,  two  additional  temporary  administrators  were 
appointed  by  the  ordinary,  on  the  request  of  certain  of  the  defendants,  who 
alleged  themselves  to  be  heirs  and  next  of  kin  to  the  decedent.  Upon  their 
appointment  and  qualification,  the  temporary  administrators  took  possession 
of  the  assets  of  the  estate,  and  were  in  possession  at  the  time  of  the  filing 
of  the  bill  of  complaint  in  this  cause,  and  are  in  possession  still.  Subse- 
quently, and  before  the  making  of  the  orders  appealed  from  by  the  District 
Court,  the  temporary  administrators  gave  a  new  bond  in  the  sum  of  $1,000,000, 
with  sufficient  surety.  The  personal  assets  of  the  estate  were  many  times  in 
excess  of  what  they  were  represented  to  the  ordinary  as  being,  when  he  first 
appointed  the  temporary  administrators.    Application  was  made  by  three  of 
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the  temporary  administrators  for  permanent  letters  to  the  court  of  ordinary 
of  Oglethorpe  county,  and  on  this  application  a  citation  was  Issued  and  pub- 
lished, returnable  on  the  first  Monday  of  February,  1916.  Various  caveats 
were  thereafter  lodged  with  the  ordinary  against  this  application.  The  hear- 
ing on  the  citation  and  the  caveats  was  pending  and  undisposed  of  when  the 
bill  of  complaint  in  this  case  was  filed.  Certain  claimants  filed  a  bill  In  the 
superior  court  of  the  Cherokee  circuit  of  Georgia  on  February  23,  1916,  ask- 
ing the  appointment  of  receivers  of  the  estate,  and  seeking  to  enjoin  the 
temporary  administrators  from  interference  with  the  assets,  and  an  order  to 
that  effect  was  made  by  that  court.  After  this  order  had  been  modified  by  a 
newly  appointed  Judge  of  the  superior  court,  by  directing  the  receivers  not 
to  take  possession,  the  complainants  dismissed  their  bill  in  the  state  court 
Various  irregularities  and  acts  in  excess  of  their  legal  powers  are  charged 
in  the  bill  of  complaint  in  this  cause  to  have  been  committed  by  the  temporary 
administrators  in  the  administration  of  their  ofilce,  but  it  is  not  shown  by 
the  record  that  the  assets  of  the  estate  were  being  wasted  or  dissipated  by 
the  temp6rary  administrators. 

This  was  the  situation  of  the  estate  when  the  bill  of  complaint  in  this  cause 
was  filed  by  the  plaintiffs  on  March  2, 1916.  The  plaintiffs  claimed  to  be  the 
children  of  Nancy  Smith,  by  her  husband,  William  H.  Kimbrell,  and  that 
James  M.  Smith  was  an  iUe^timate  child  of  Nancy  Smith,  bom  before  her 
n^arrlage  to  Kimbrell.  The  purpose  of  the  bill,  as  shown  by  its  prayer,  was 
to  enjoin  the  applicants  for  permanent  letters  of  administration  and  the  ca- 
veators from  proceedlns:  in  the  court  of  4)rdinary  of  Oglethorpe  county,  and 
the  ordinary  from  making  such  appointment;  for  appointment  of  receivers 
under  the  bill,  to  take  charge  of  the  estate  and  hold  it  under  the  orders  of 
the  District  Court;  that  the  temporary  administrators  be  enjoined  from  in- 
terfering with  the  receivers,  when  appointed ;  that  all  persons  claiming  any 
demand  against  the  estate  be  required  to  Intervene  and  set  up  such  demand; 
that  all  persons  claiming  to  be  heirs  at  law  of  James  M.  Smith  be  required  to 
intervene  in  the  bill  and  set  up  their  respective  claims,  so  that  one  final 
decree  might  be  rendered  settling  all  questions ;  that  the  receivers  be  author- 
ized by  orders  of  the  District  Court  to  pay  debts  due  by  the  estate;  that  the  , 
plaintiffs  be  decreed  to  be  the  true  heirs  and  next  of  kin  of  James  M.  Smith  ' 
and  entitled  to  the  assets,  after  payment  of  debts;  and  for  general  relief. 
Upon  the  filing  of  the  bill,  the  District  Judge  made  an  order  temporarily  re- 
straining the  administrators  from  changing  the  status  of  the  estate,  except 
to  collect  and  preserve  the  assets,  until  further  order  of  the  court,  and  direct- 
ing the  defendants  to  show  cause  on  the  first  Monday  of  April,  1916,  why  an 
injunction  should  not  be  granted  and  a  receiver  appointed  as  prayed  in  the 
bill.  Pending  the  hearing  the  defendants  answered  the  bill,  and  numerous  oth- 
er claimants  intervened  therein  and  filed  cross-bills,  for  the  purpose  of  as- 
serting their  alleged  Interests  in  the  estate.  When  the  rule  to  show  cause 
came  on  to  be  heard,  evidence  was  submitted  by  all  parties,  and  the  court 
thereupon  entered  the  orders,  from  which  this  appeal  is  taken,  appointing  re- 
ceivers of  the  estate  and  assets  of  the  intestate  and  enjoining  the  temporary 
administrators  from  interfering  with  their  possession.  E^om  these  orders  an 
appeal  was  allowed  by  this  court,  and  a  supersedeas  granted  by  it  on  appli- 
cation of  the  defendants  to  the  bill,  in  May,  1916,  after  a  hearing.  The  ap- 
peal now  comes  on  for  final  disposition. 

Alex  C.  King  and  John  L.  Tye,  both  of  Atlanta,  Ga.,  Samuel  H. 
Sibley,  of  Union  Point,  Ga.,  Horace  M.  Holden,  Howell  C.  Erwin, 
and  Hamilton  McWhorter,  all  of  Athens,  Ga.,  E.  F.  Noel,  of  Lexing- 
ton, Miss.,  and  King  &  Spalding,  of  Atlanta,  Ga.,  for  appellants. 

J.  S.  James  and  J.  R.  Bedgood,  both  of  Atlanta,  Ga.,  E.  H.  Callo- 
v^ray,  of  Augusta,  Ga.,  John  J.  Strickland,  E.  K.  Lumpkin,  and  Stephen 
C.  Upson,  all  of  Athens,  Ga.,  F.  H.  CoUey,  of  Washington,  Ga.,  H.  H. 
Perry  and  W.  A.  Charters,  both  of  Gainesville,  Ga.,  Wm.  M.  Howard, 
of  Augusta,  Ga.,  Thomas  J.  Shackelford '  and  Henry  S-  West,  both  of 
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Athens,  Ga.,  Homer  Sutton,  of  Cornelia,  Ga.,  and  Stanhope  £rwin, 
of  Clarksville,  Ga.,  for  appellees. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge.  ^ 

GRUBB,  District  Judge  (after  stating  the  facts  as  above). 
[1,2]  The  solution  of  the  question  presented  by  the  appeal  depends 
upon  the  extent  of  the  jurisdiction  of  a  United  States  District  Court, 
sitting  in  equity,  over  the  general  administration  of  the  estates  of 
decedents,  in  cases  where  a  state  court  of  general  jurisdiction  in  mat- 
ters of  probate  has  already  acquired  jurisdiction  of  the  estate.  That 
the  courts  of  the  United.  States,  sitting  in  equity,  have  no  general  juris- 
diction in  matters  of  probate  and  the  administration  of  the  estates  of 
decedents,  is  well  settled.  In  the  case  of  Broderick's  Will,' 21  Wall. 
503,  22  L.  Ed.  599,  the  Supreme  Court  denied  jurisdiction  to  the  Cir- 
cuit Court  of  the  United  States  to  set  aside  the  probate  of  a  will  for 
fraud.  In  the  case  of  Byers  v.  McAuley,  149  U.  S.  608,  13  Sup.  Ct 
906,  37  L.  Ed.  867,  the  Supreme  Court  held  that : 

'The  federal  courts  have  no  original  Jurisdiction  In  respect  to  the  adminis- 
tration of  decedents'  estates,  and  they  cannot  by  entertaining  jurisdiction  of 
a  suit  against  the  administrator,  which  they  have  the  power  to  do  in  certain 
eases,  draw  to  themselves  the  full  possession  of  the  res,  or  invest  themselves 
with  the  authority  of  determining  all  claims  against  it" 

Again,  in  the  same  case  (149  U.  S.  on  page  619,  13  Sup.  Ct.  910,  37 
L.  Ed.  867),  the  Supreme  Court  said : 

"If  original  jurisdiction  of  the  administration  of  estates  of  deceased  per- 
sons were  in  the  federal  court,  it  might  by  instituting  such  an  administration 
and  taking  possession  of  the  estate,  through  an  administrator  appointed  by 
itself,  draw  to  itself  all  controversies  affecting  that  estate,  irrespective  of  the 
citizenship  of  the  respective  parties.  But  it  has  no  original  jurisdiction  in 
respect  to  the  administration  of  a  deceased  person.  It  did  not  in  this  case 
assume  to  take  possession  of  the  estate  in  the  first  instance,  and  it  cannot, 
by  entertaining  jurisdiction  of  a  suit  against  the  administrator,  draw  to  itself 
the  full  possession  of  the  estate,  or  the  power  of  determining  all  claims  against 
or  to  it" 

And  (149  U,  S.  on  page  620,  13  Sup.  Ct.  910,  37  L.  Ed.  867)  the 
court  said: 

"Our  conclusion,  therefore,  is  that  the  federal  court  erred  in  taking  any  ac- 
tion or  making  any  decree  looking  to  the  mere  administration  of  the  estate, 
or  in  attempting  to  adjudicate  the  rights  of  citizens  of  the  state,  as  between 
themselves.  The  state  court  had  proceeded  so  far  as  the  administration  of  the 
estate  carries  it  forward  to  the  time  when  distribution  may  be  had.  In  other 
words,  the  debts  of  the  estate  had  been  paid,  and  the  estate  was  ready  for 
distribution,  but  no  adjudication  had  been  made  as  to  the  distributees^  and 
in  that  exigency  the  Circuit  Court  might  entertain  jurisdiction.  In  favor  of 
all  citizens  of  other  states,  to  determine  and  award  their  shares  in  the  estate. 
Further  than  that  it  was  not  at  liberty  to  go." 

In  the  case  of  Simmons  v.  Saul,  138  U.  S.  439,  11  Sup.  Ct.  369,  34 
L.  Ed.  1054,  the  Supreme  Court  held  that: 

"A  court  of  equity  will  not  entertain  jurisdiction  to  set  aside  the  grant- 
ing of  letters  of  administration  upon  a  succession  in  Louisiana  on  the  ground 
of  fraud,  and  will  not  g^ve  relief  by  charging  purchasers  at  a  sale  made  by 
the  administrator  under  order  of  the  court,  and  those  deriving  title  from  them, 
as  trustees  in  favor  of  alleged  heirs  or  representatives  of  the  deceased." 
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Referring  to  the  case  of  Broderick's  Will,  21  Wall.  503,  22  L.  Ed. 
599,  the  court  said  (138  U.  S.  460,  11  Sup.  Ct.  376,  34  L.  Ed.  1054) : 

"With  the  rtngle  exception  that  that  case  was  brought  to  set  aside  the 
probate  of  a  will,  and  this  was  brought  to  set  aside  the  granting,  of  letters 
of  administration  upon  a  succession,  the  two  cases  are  as  much  alike  as  two 
photographs  of  the  same  person,  the  Uneaments  of  •  •  *  fraud  being 
more  distinctly  brought  out  in  the  bill  in  the  Broderick  Case  than  in  the  bill 
in  this  case.  Both  were  bills  in  equity,  brought  by  the  alleged  heirs  at  law  of 
a  decedent  to  set  aside  and  annul  a  decree  of  a  court  of  probate,  and  all  the 
subsequent  proceedings,  including  the  order  of  sale  and  the  sale  itself.  Both 
alleged  fraud  in  the  procurement  of  the  respective  decrees,  and  knowledge  of 
the  fraud  by  the  defendants — actual  knowledge  in  the  Broderick  Case,  and 
constructive  knowledge  in  this  case.  •  *  ♦  We  think  the  decision  in  that 
case  is  applicable  to  the  whole  of  this  case  upon  the  question  of  fraud,  and 
thus  obviates  the  necessity  of  adverting  any  further  to  the  question  of  the  es- 
tablishment of  a  trust,  as  against  the  defendant,  in  favor  of  the  complain- 
ants." 

In  the  case  of  Garzot  v.  De  Rubio,  209  U.  S.  283-302,  28  Sup.  Ct 
548,  556  (52  L.  Ed.  794),  the  Supreme  Court  said : 

"But  this  does  not  tend  in  any  way  to  establish  that  it  was  the  purpose 
of  Congress,  in  creating  the  District  Court  of  the  United  States  for  Porto 
Rico,  to  endow  that  court  with  an  authority,  not  possessed  by  the  courts  of 
the  United  States  (Farrell  v.  O'Brien,  199  U.  S.  89  [25  Sup.  Ot  727,  50  L.  Ed. 
101])  to  exercise  purely  probate  Jurisdiction  to  administer  and  settle  estates 
in  disregard  of  the  authority  of  the  local  court  as  created  and  defined  by  law." 

In  the  case  of  Goodrich  v.  Ferris,  214  U.  S.  71-80,  29  Sup.  Ct.  580, 
583  (53  L.  Ed.  914),  the  Supreme  Court  said : 

"Manifestly,  that  case  (Roller  v.  Holly,  176  U.  S.  398  [20  Sup.  Ct  410,  44  L. 
EM.  520])  is  not  in  any  particular  analogous  to  the  one  under  consideration, 
which  is  a  case  involving  the  devolution  and  administration  of  the  estate  of 
a  decedent,  a  subject  peculiarly  within  state  controL  Case  of  Broderick's  Will, 
21  WalL  503-519  [22  L.  Ed. 


These  citations  make  it  plain  that,  even  in  cases  where  the  state  court 
of  proper  probate  jurisdiction  has  not  acquired  prior  jurisdiction,  the 
jurisdiction  of  a  federal  court  in  equity  has  well  defined  limitations. 
It  cannot  draw  to  itself  the  general  administration  of  the  estate  of  a 
decedent,  nor  can  it  adjudicate  the  claims  of  parties  thereto,  unless 
there  is  present  the  necessary  diversity  of  citizenship  and  the  requisite 
amount  to  confer  jurisdiction.  When  the  jurisdictional  requirements 
are  present,  the  court  stops  with  the  adjudication  as  between  such  of 
the  parties  as  have  the  jurisdictional  qualification.  Having  determined 
their  claims  to  a  share  in  the  estate,  the  parties  are  remitted  to  enforce 
their  claim  to  the  state  jurisdiction  where  the  estate  is  being  admin- 
istered. So  that  in  this  case,  if  there  had  been  no  question  of  prior 
jurisdiction  in  the  court  of  ordinary  of  Oglethorpe  county,  it  would 
still  not  have  followed  that  the  District  Court  could  have  drawn  to  it- 
self the  full  administration  of  the  estate  of  the  decedent,  James  M. 
Smith,  as  it  attempted  to  do  by  the  appointment  of  receivers  of  the 
assets  of  the  estate,  and  the  direction  to  the  temporary  administrators 
to  surrender  the  assets  in  their  hands  to  the  receiver  of  the  District 
Court.  The  bill  also  sought  to  enjoin  the  appointment  of  permanent 
administrators  by  the  ordinary,  and  to  require  all  persons  having  clauns 
against  or  an  interest  in  the  estate  of  the  decedent  to  propound  their 
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claims  in  the  District  Court.  The  relief  sought  was  the  settlement  of 
decedent's  estate  in  the  District  Court,  and  the  appointment  of  receivers 
was  to  effectuate  that  end.  Our  conclusion  in  this  respect  is  that  the 
jurisdiction  of  the  District  Court  could  have  been  properly  invoked, 
even  had  the  state  court,  of  ordinary  not  first  acquired  jurisdiction,  but 
for  two  purposes:  (a)  To  preserve  the  assets  of  the  estate,  pending 
administration  in  a  state  court  of  competent  probate  jurisdiction,  when 
they  were  shown  to  be  in  danger  of  waste  or  dissipation ;  and  (b)  to 
adjudicate  claims  of  creditors  or  next  of  kin  or  heirs  to  share  in  the 
estate,  where  the  necessary  parties  were  citizens  of  different  states, 
and  the  amount  involved  conferred  jurisdiction  in  the  federal  court. 

[3]  However,  when  the  bill  was  filed  in  the  District  Court,  the  court 
of  ordinary  of  Oglethorpe  county  had  already  taken  jurisdiction  of  the 
administration  of  the  estate  of  James  M.  Smith.  The  court  of  ordi- 
nary was  a  court  of  competent  jurisdiction  to  administer  the  estates  of 
decedents.  It  had  jurisdiction  of  the  estate  of  James  M.  Smith,  who 
was  a  resident  of  and  died  in  Oglethorpe  county,  leaving  assets  therein. 

[4]  We  think  the  record  shows  that  the  court  of  ordinary  was  in  the 
actual  possession  of  the  assets  of  the  estate  when  the  bill  was  filed, 
through  its  temporary  administrators.  That  they  were  in  actual  pos- 
session is  clear.  It  is  claimed  that,  owing  to  irregularities  and  fraud 
in  their  appointment,  they  should  not  be  considered  officers  of  the 
court  which  appointed  them,  and  hence  that  their  possession  was  not 
its  possession.  It  is  claimed  that  to  procure  their  appointment  and 
qualification  they  misrepresented  to  the  ordinary  their  status  as  credi- 
tors of  the  intestate  and  the  amount  of  the  personal  assets  of  the  es- 
tate. We  do  not  think  that  such  irregularities,  if  proven,  would  divest 
the  temporary  administrators  of  their  official  character  in  a  collateral 
proceeding  in  a  court  of  concurrent  jurisdiction,  though  it  might  sub- 
ject them  to  removal  by  the  court  of  their  appointment. 

In  the  case  of  Simmons  v.  Saul,  138  U.  S.  439-457,  11  Sup.  Ct.  369, 
375  (34  L.  Ed.  1054),  the  Supreme  Court,  speaking  approvingly  of  the 
case  of  Duson  v.  Dupre,  32  La.  Ann.  896,  in  which  the  right  of  a  per- 
sonal representative  to  maintain  a  suit  was  collaterally  denied  by  the 
trial  court  for  irregularities  in  his  appointment,  said  : 

"The  case  was  tried  on  those  exceptions,  and  the  district  court  held  them 
sufficient,  and  thereupon  dismissed  the  actions.  Upon  appeal,  the  Supreme 
Court  [of  Louisiana]  reversed  the  Judgment  and  held:  *In  our  opinion  the  dis- 
trict Judge  erred  in  allowing  this  collateral  attack  on  the  Judgment  of  the 
probate  court  The  late  parish  court  of  St  Landry  had  probate  Jurisdiction, 
and  was  exclusively  competent  to  grant  and  issue  letters  of  administration 
in  all  successions  properly  opened  in  that  court.  Defendants  contend  that  this 
succession  was  not  properly  opened  in  that  court,  for  the  reasons  urged  in 
their  exceptions.  This  denial  presents  a  question  of  fact,  that  the  deceased 
was  not  a  resident  of  this  parish,  and  that,  having  left  heirs  who  were  resi- 
dents of  this  state,  his  succession  was  not  vacant,  so  as  to  necessitate  or  Jus- 
tify the  appointment  of  a  curator.  These  questions  can  be  looked  into  and  ad- 
judicated upon  only  in  a  direct  action  before  the  same  court,  or  before  the 
tribunal  now  vested  with  original  probate  Jurisdiction  in  the  parish  of  St.  Lan- 
dry. No  principle  of  our  Jurisprudence  is  more  firmly  established  than  the 
following:  "Letters  of  administration  make  full  proof  of  the  party's  capacity 
until  they  be  revoked.  They  must  have  their  effect,  and  the  regularity  of  the 
proceedings  on  which  they  Issue  cannot  be  examined  collaterally."    This  rule 
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was  laid  down  In  early  days,  •  •  •  and  has  been  sanctioned,  confirmedt 
and  consecrated  by  an  unbroken  line  of  decisions  of  this  court  down  to  tlie 
present  day/  '* 

We  think  the  District  Court,  while  the  temporary  letters  of  adminis- 
tration were  outstanding  and  unrevoked  by  the  court  granting  them, 
should  have  recognized  the  official  character  of  the  temporary  adminis- 
trators, and  that  their  possession  of  the  assets  of  the  estate  of  James 
M.  Smith  was  by  virtue  of  their  office  as  temporary  administrators,  and 
hence  was  that  of  the  court  of  ordinary.  In  the  case  of  Bvers  v.  Mc- 
Auley,  149  U.  S.  608,  615,  13  Sup.  Ct.  906,  908  (37  L.  Ed.  867;,  the 
Supreme  Court  said: 

"An  administrator  appointed  by  a  state  court  Is  an  officer  of  that  court; 
his  possession  of  the  decedent's  property  is  the  possession  taken  in  obedience 
to  the  orders  of  that  court;  it  is  the  possession  of  the  court,  and  it  is  a  pos- 
session which  cannot  be  disturbed  by  any  other  court.  Upon  this  proposition 
we  have  direct  decisions  of  this  court.*' 

[6]  Nor  do  we  think  that  the  fact  that  the  administrators  were  act- 
ing under  temporary  letters,  which  might  have  been  issued  by  the 
clerk,  though  they  were  not,  makes  them  less  the  officers  of  the  court 
granting  the  letters,  or  their  possession  of  the  assets  of  the  estate  they 
represented  less  than  of  the  court  appointing  them. 

[8]  However,  it  is  not  necessary  that  the  court  of  ordinary  should 
have  been  in  the  actual  possession  of  the  res,  when  the  bill  was  filed, 
to  give  it  the  prior  right  to  possession  of  the  res.  It  is  enough  that  it 
first  acquired  jurisdiction  of  the  administration  of  the  estate  of  James 
M.  Smith,  and  that  the  possession  of  the  assets  of  the  estate  was  neces- 
sary to  its  proper  administration  in  the  court  of  ordinary.  This  is  the 
settled  rule  of  the  federal  courts.-  Adams  v.  Mercantile  Trust  Co.,  66 
Fed.  617,  15  C.  C.  A.  1 ;  Empire  Trust  Co.  v.  Brooks,  232  Fed.  641, 
146  C.  C.  A.  567;  Moran  v.  Sturges,  154  U.  S.  256,  14  Sup.  Ct.  1019, 
38  L.  Ed.  981 ;  Farmers'  Loan  Co.  v.  Lake  St.  R.  Co.,  177  U.  S. 
51,  20  Sup.  Ct.  564,  44  L.  Ed.  667;  Wabash  R.  R.  Co.  v.  Adelbert 
College,  208  U.  S.  38,  28  Sup.  Ct.  182,  52  L.  Ed.  379;  Palmer  v.  Tex- 
as, 212  U.  S.  118,  29  Sup.  Ct.  230,  53  L.  Ed.  435. 

Citation  had  issued  upon  the  application  of  L.  K.  Smith,  N.  D.  Ar- 
nold, and  A.  C.  Erwin  for  permanent  letters  of  administration  before 
the  bill  of  complaint  was  filed  in  the  District  Court,  and  the  hearing 
upon  the  citation  and  certain  caveats,  subsequently  interposed  to  it, 
was  then  set  in  the  court  of  ordinary.  This  gave  the  court  of  ordinary 
prior  jurisdiction  of  the  administration  of  the  estate,  without  regard 
to  the  actual  possession  of  the  temporary  administrators.  That  pos- 
session of  the  assets  of  the  estate  by  the  court  of  ordinary  was  neces- 
sary to  its  administration  in  that  court  goes  without  argument.  Hav- 
ing first  acquired  jurisdiction  of  the  res,  and  the  possession  of  the  res 
being  essential  to  the  exercise  of  its  jurisdiction,  the  court  of  ordinary 
was  entitled  to  such  possession  as  against  the  District  Court.  With 
reference  to  the  administration  of  estates  of  decedents,  the  court  of 
ordinary  was  a  court  of  competent  general  jurisdiction. 

[7]  It  is  said  that,  conceding  the  right  of  the  court  of  ordinary  to 
retain  its  prior  jurisdiction  of  the  administration  of  the  estate  and  to 
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the  possesssion  of  the  assets  thereof  after  the  appointment  of  an  ad- 
ministrator, yet  the  interposition  of  a  court  of  equity  was  necessary, 
pending  the  granting  of  permanent  letters,  to  preserve  the  assets  from 
waste  and  dissipation,  and  to  be  surrendered  to  the  personal  representa- 
tive when  appointed.  The  jurisdiction  of  a  court  of  equity  to  protect 
the  assets  of  an  estate  from  loss  is  settled.  There  are,  however,  two 
conditions  to  itsj  exercise:  The  administration  must  be  vacant,  and  the 
danger  of  loss  imminent. 

In  the  case  of  Underground  Electric  Railway  Co.  v.  Owsley,  176 
Fed.  26,  99  C.  C.  A.  500,  the  Court  of  Appeals  for  the  Second  Circuit 
held  that: 

"A  Circuit  Court  of  the  United  States,  as  a  court  of  equity,  has  no  Juris- 
diction of  a  purely  probate  proceeding,  which  is  not  a  matter  of  equity  cognl« 
zance,  nor  has  it  the  power  to  undertake  the  general  administration  of  the  ea^ 
tate  of  a  deceased  person,  but  it  may,  as  a  court  of  equity,  having  the  full 
Jurisdiction  of  the  English  Courts  of  Chancery,  as  they  existed  at  the  time 
of  the  adoption  of  the  Constitution,  in  a  suit  where  it  has  Jurisdiction  of  the 
parties,  appoint  a  receiver  of  an  estate  pending  the  probate  of  a  will.  In  thd 
absence  of  the  appointment  of  a  custodian  by  the  probate  court,  and  this  al- 
though proceedings  for  the  probate  of  the  will  and  the  appointment  of  an  ex- 
ecutor are  pending  in  such  court,  which  have  been  delayed  by  reason  of  liti- 
gation between  parties  in  interest.*' 

In  that  case,  no  temporary  administrators  had  been  appointed  in  New 
York,  where  ancillary  letters  had  been  applied  for,  the  primary  ad- 
ministration pending  in  Illinois,  though  the  New  York  statute  author- 
ized such  appointment.  Of  that  statute  the  court  said  (176  Fed.  38, 
99C.  C.  A.  512): 

*'In  our  opinion,  the  appointment  of  a  temporary  administrator  under  this 
statute  would  adequately  protect  the  interest  of  the  complainant  and  other 
creditors." 

The  court  appointed  a  receiver  to  hold  the  assets  until  a  temporary 
administrator  was  applied  for  and  appointed  by  the  Surrogate's  Court, 
and  then  to  turn  the  assets  over  to  him ;  if  Hone  was  appointed,  then 
to  hold  the  assets  till  the  permanent  letters  issued  and  surrender  them 
to  the  permanent  administrator.  Circuit  Judge  Coxe,  dissenting,  ex- 
pressed the  view  that  the  pendency  of  the  administration  in  the  Sur- 
rogate's Court  gave  that  court  jurisdiction  of  the  assets  of  the  estate, 
and  no  receiver  should  for  that  reason  have  been  appointed  by  the 
Circuit  Court. 

[8]  The  appellees  contend  that  (a)  the  administration  was  vacant, 
and  (b)  the  assets  in  danger  of  dissipation  and  loss. 

(a)  The  contention  in  this  respect  is  that  the  appointment  of  the  tem- 
porary administrators  was  a  nullity  because  of  fraud  in  the  representa- 
tions made  as  to  the  qualifications  of  the  applicants  and  the  amount 
of  personal  property  of  the  estate.  At  the  time  the  receivers  were 
appointed  by  the  District  Court,  the  temporary  administrators  were 
acting  as  such  and  in  possession  of  the  assets  of  the  estate ;  they  had 
then  given  bond  adequate  in  amount  and  surety,  and  additional  tem- 
porary administrators  had  been  appointed,  who  were  qualified  to  act 
Under,  these  circumstances,  we  do  not  think  that  the  administration  of 
the  estate  should  have  been  treated  as  vacant,  so  as  to  justify  the  in- 
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terposition  of  a  court  of  equity,  through  a  receivership,  for  its  protec- 
tion. Until  removed  in  a  direct  proceeding,  in  the  court  of  their  ap- 
pointment, we  think  the  temporary  administrators  were  to  be  regarded 
as  officers  of  that  court,  upon  collateral  attack. 

[9]  It  is  said,  however,  that  the  Georgia  statute  authorizing  courts 
of  ordinary  to  issue  temporary  letters  of  administration,  as  construed 
by  the  Georgia  courts,  confers  such  limited  authority  on  temporary  ad- 
ministrators as  to  make  them  inadequate  to  manage  an  estate  like  that 
in  controversy.  The  statute  states  the  purpose  of  the  appointment  to 
be  "for  the  purpose  of  collecting  and  taking  care  of  the  effects  of  the 
deceased."  It  has  been  held  that  a  temporary  administrator  has  no 
power  to  continue  the  business  of  the  intestate,  though  the  permanent 
administrator  is  given  that  power.  Irvine  v.  Wiley,  Ordinary  (Ga.) 
90  S.  E.  69.  The  record  does  not  show  the  necessity  for  the  con- 
tinuance of  any  of  intestate's  businesses,  except  the  conduct  of  his 
plantation.  His  other  enterprises  were  not  being  conducted  by  intes- 
tate at  the  time  of  his  death.  His  farming  operations  were  conducted 
by  tenants.  Some  latitude  is  to  be  allowed  the  temporary  administra- 
tor. His  general  duty  is  to  take  care  of  and  collect  the  effects  of  the 
deceased.  He  has  the  implied  authority  to  do  what  is  necessary  to  ac- 
complish the  duty  imposed,  and  the  extent  of  his  authority  will  vary 
with  the  character  of  the  estate.  We  think  the  powers  conferred  on 
temporary  administrators  should  be  held  adequate  to  accomplish  the 
purpose  of  their  appointment,  viz.,  the  collection  and  taking  care  of 
the  effects  of  the  intestate,  and  in  the  usual  and  customary  way.  A 
receiver,  appointed  as  a.  mere  custodian,  could  do  no  more. 

[10]  (b)  The  appellees  also  contend  that  the  reliDrd  makes  out  a 
case  of  waste  and  dissipation  of  the  estate,  calling  for  the  appoint- 
ment of  a  receiver.  The  bill  contains  some  general  averments  with 
relation  to  danger  of  loss  and  dissipation.  When  examined,  the  facts 
show  no  more  than  acts  alleged  to  have  been  done  in  excess  of  the 
authority  of  temporary  administrators  in  the  management  of  the  es- 
tate. There  is  no  sufficient  showing  of  a  wasting  or  destruction  of  as- 
sets. At  least  two  of  the  temporary  administrators  are  men  of  prop- 
erty;  they  are  all  under  a  bond  in  the  sufficient  amount  of  $1,000,000, 
in  addition  to  their  personal  responsibility.  Any  irregularities  com- 
mitted by  them  should  be  redressed  by  the  court  which  appointed 
them.  If  waste  and  dissipation  is  ever  a  ground  of  interference  by  a 
court  of  equity,  where  the  administration  is  not  vacant,  but  subsisting, 
no  such  case  is  made  out  by  the  record  here.  It  is  also  to  be  observed 
that  while  the  superior  court  of  Georgia,  exercising  chancery  juris- 
diction, is  given  superintending  power  over  the  court  of  ordinary  in 
matters  of  the  administration  of  estates,  no  such  supervisory  jurisdic- 
tion is  vested  in  the  federal  courts.  They  are  courts  of  concurrent,  not 
of  superior,  jurisdiction  to  the  state  courts  of  ordinary.  The  superior 
court  might,  therefore,  well  interfere  in  cases  where  a  federal  court 
would  not. 

[11, 12]  The  appellees  also  contend  that  the  District  Court  had  ju- 
risdiction to  entertain  the  bill  for  the  purpose  of  setting  aside  a  judg- 
ment of  the  state  court,  obtained  by  fraud  of  the  parties,  citing  Simon 
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V.  Southern  Ry.  Co.,  236  U.  S.  115,  35  Sup.  Ct.  255,  59  L.  EA  492. 
Such  relief  can  only  be  had,  as  against  a  fmal  judgment  of  the  state 
court,  when  there  is  an  attempt  to  enforce  it.  The  federal  courts  have 
no  authority  to  stay  proceedings  of  state  courts,  while  they  are  in 
progress  and  before  they  are  concluded  by  final  judgment  or  decree, 
except  in  aid  of  bankruptcy  proceedings  or  of  their  own  previously 
acquired  jurisdiction.  In  the  case  of  Simmons  v.  Saul,  138  U.  S. 
439,  11  Sup.  Ct.  369,  34  L.  Ed.  1054,  the  Supreme  Court  held  that: 

''A  court  of  equity  will  not  entertain  Jurisdiction  to  set  aside  the  grant- 
ing of  letters  of  administration  upon  a  succession  in  Louisiana  on  the  ground 
of  fraud." 

Much  less  will  it  arrest  the  state  court  in  proceeding  to  grant  per- 
manent letters  of  administration  because  of  a  possibility  that  the  state 
court  will  not  do  justice.  The  presumption  is  just  the  other  way.  Nor 
will  it  move  to  set  aside  the  grant  of  mere  temporary  letters  of  admin- 
istration because  of  alleged  irregularity  or  fraud  in  their  procurement, 
and  appoint  receivers  to  supplant  the  temporary  administrators.  Al- 
leged irregularities  or  fraud  in  the  appointment  of  receivers  by  a  fed- 
eral court  would  be  no  ground  of  interposition  by  a  state  court  of  eq- 
uity, where  the  federal  court  had  first  obtained  jurisdiction. 

For  these  reasons,  we  think  the  District  Court  erred  in  appointing 
receivers  of  the  estate  of  the  decedent,  and  in  enjoining  and  directing 
the  temporary  administrators  to  surrender  the  assets  of  the  estate 
in  their  hands  as  administrators  to  the  receivers. 

The  District  Court,  in  a  proper  case,  under  the  bill  filed,  if  the  neces- 
sary parties  can J^e  brought  into  court  without  defeating  its  jurisdic- 
tion by  reason  or  there  being  no  diversity  of  citizenship,  has  jurisdic- 
tion to  entertain  and  determine  the  respective  rights'  of  citizens  of 
diflPerent  states,  claiming  an  interest  in  the  estate  of  the  intestate. 
Whether,  even  for  that  purpose,  the  bill  can  be  maintained  success- 
fully, in  the  absence  of  the  permanent  administrators  as  parties  de- 
fendant to  represent  the  estate,  and,  if  not,  whether  they  can  be  made 
parties  to  the  pending  bill,  upon  their  appointment  are  questions  that 
may  require  consideration.  For  these  reasons,  we  will  not  direct  the 
dismissal  of  the  bill,  but  leave  counsel  to  take  such  further  steps,  if 
any,  as  they  may  be  advised. 

The  orders  appealed  from  will  be  reversed,  and  the  cause  remanded 
for  further  proceeding  not  inconsistent  with  this  opinion. 


In  re  MUIJ:.INGS  CLOTHING  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit     Novemher  14,  1916.) 

No.  70. 

1.  CoBPORATioNs  «=»617(2) — ^Landlobd  and  Tbnakt  ^=949(1) — ^Dissolution 
— Effect. 

Where  a  corporation,  after  entering  into  a  contract  of  lease,  was  dis- 
solved  before  the  commencement  of  the  term,  such  dissolution  did  not 
terminate   the  lease   and   exonerate  the  corporation   from   Liability  for 
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rent;    the  dissolution  being  in  the  nature  of  an  anticipatory  breach, 
warranting  the  lessor  In  suing  for  damages. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  (  2449; 
Dec.  Dig.  €=3>617(2);  Landlord  and  Tenant,  Cent.  Dig.  (  117;  Dec.  Dig. 
«=»49(1),] 

2.  Laivdlobd  and  Tenant  ^=:»109(1) — SuBBENDSib— -Natubb  of  Surbender. 

Surrender  may  be  by  express  agreement  of  the  parties  or  by  operation 
of  law. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Dec.  Dig. 
«=»109(1).] 

8.  Receivkbs  ^=s>91 — ^Leases— Attthorttt  of  Rbcxivkb. 

Upon  insolvency  of  a  corporation  and  appointment  of  a  receiver,  the 
latter  may  reject  a  lease  previously  entered  into  by  the  corpofation,  and 
a  protest  to  the  receiver  is  unnecessary  to  protect  the  lessor's  right  of 
action  for  breach. 

[Ed.  Note. — For  other  cases,  see  Becelvers,  Cent.  Dig.  ((  167,  168; 
Dec.  Dig.  «=»91.] 

4,  Landlord  and  Tenant  ^=»109(4>-^urbendbb — Operation  6f  Law. 

After  a  corporation  entered  into  a  contract  of  lease,  the  directors 
voted  for  dissolution,  and  on  petition  therefor,  and  for  the  winding  up  of 
the  corporation,  a  receiver  was  appointed  by  the  state  court.  The  re- 
ceiver repudiated  the  lease,  and,  after  paying  the  rent  due  for  the  last 
month  under  the  old  tenancy,  he  delivered  the  keys  to  the  purchaser  of 
the  corporate  property,  which  remained  In  the  demised  premises.  The 
purchaser  retained  the  premises  for  one  month,  paying  the  old  rental, 
and  then  vacated  the  same,  delivering,  the  keys  to  the  lessor,  who  entered 
and  took  possession.  Thereafter  the  corporation  was  adjudicated  a 
bankrupt,  whereupon  the  lessor  presented  a  claim  in  bankruptcy  for 
breach  of  contract  of  lease.  The  claim  was  disallowed  by  the  referee,  a 
petition  to  liquidate  the  same  being  dismissed,  and  a  supplemental  peti- 
tion, setting  forth  the  loss  on  a  subsequent  lease  contract  for  the  same 
term  entered  into  by  the  lessor,  was  also  dismissed.  Held  that,  as  tne 
lessor  was  bound  to  minimize  the  damages,  and  as  the  question  of  sur- 
render by  operation  of  law  usually  depends  on  the  Intention  of  the  par- 
ties, there  was  no  surrender  by  operation  of  law,  for,  as  such  protest  to 
the  receiver  is  unnecessary,  it  would  be  useless  to  protest  to  the  corpo- 
ration. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  { 
364;    Dec  Dig.  «=>109(4).] 

Z,  Damages  ^=s»62(4) — ^Breach  of  Tenancy — ^Mitigation  of  Damaged 

Where  a  tenant  breaches  an  executory  contract  of  lease,  the  lessor 
should  make  efforts  to  minimize  the  damage,  and  may  relet  the  property 
for  a  less  amount. 

lEd.  Note.— For  other  cases,  see  Damages,  Cent  Dig.  ((  128-131 ;  Dec. 
Dig.  €=»62(4).] 

■6.  Bankruptct  ^=s»20(1) — JyBisDiCTioN  OF  Federal  Courts. 

The  bankruptcy  law  (Act  July  1,  1898,  c.  541,  30  Stat.  544)  is  para- 
mount, and  the  Jurisdiction  of  the  federal  courts  in  bankruptcy  is  exclu- 
sive, supplanting  all  proceedings  under  state  insolvency  laws. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec  Dig.  ^=»20(1); 
Courts,  Cent  Dig.  (  1331.] 

7.  Bankruptct  «=»20(2)— Trustee— Powers, 

Where,  after  a  receiver  had  been  appointed  in  the  state  court  to  wind 
up  the  affairs  of  an  Insolvent  corporation,  on  petition  for  dissolution,  the 
corporation  was  adjudged  a  bankrupt,  and  a  trustee  was  appointed,  the 
trustee  is  entitled  to  the  assets  in  the  hands  of  the  receiver,  and  is  not 
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bound  by  the  receiver's  repudiation  of  a  lease  entered  Into  by  the  corpo- 
ration. 1 
[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  (  23;    Dec 
Dig.  <e==>20(2).] 

8.  Bankbuptct  ^=s>314(l)--OLAnfs — CoNnNGEin*  Glaiic. 

Ck>ntingent  claims,  which  are  those  that  at  the  time  of  the  filing  of  the 
petition  in  bankruptcy  it  is  uncertain  whether  the  bankrupt  will  ever 
become  liable  to  pay,  are  not  provable  under  the  Bankruptcy  Act  of 
1898. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy»  Cent  Dig.  ((  409,  471, 
478,  483.  485;   Dec.  Dig.  «=»314(1).] 

9.  Bankbuptct    ^=9318(2) — Claims — ^Pbovabls    Claims — ^Bbbach    of    Con- 

TBACT  OF  Lease. 

By  reason  of  dissolution  a  corporation  breached  an  executory  contract 
for  the  lease  of  premises  and  thereafter  was  adjudged  a  bankrupt. 
Bankr.  Act  July  1,  1898,  c.  541,  (  63b,  80  Stat  563  (Comp.  St  1913,  t 
9647),  declares  that  unliquidated  claims  against  a  bankrupt  may,  pur- 
suant to. application  to  the  court  be  liquidated  in  such  manner  as  it 
shall  direct  and  may  thereafter  be  proved  and  allowed  against  his 
estate.  Held  that,  notwithstanding  a  covenant  to  pay  rent  creates  no 
debt  until  the  time  for  payment  arrives,  yet  as  the  corporation  was 
guilty  of  an  anticipatory  breach,  rendering  it  liable  in  damages,  a  claim 
therefor  might  be  proven  against  the  estate. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  (  482;  Dec 
Dig.  «=»318(2).] 

10.  Bankbuptcy  <e=s>314(2) — Claims, Pbovabio — Bent. 

A  covenant  to  pay  rent  creates  no  debt  until  the  time  stipulated  for 
payment  arrives,  so  that  rent  accruing  under  a  lease  after  filing  of  a 
petition  in  bankruptcy,  ordinarily,  is  not  provable  against  the  estate  as 
a  fixed  liability  owing  at  the  time  of  the  filing  of  the  petition. 

fEd.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  (  470;  Dec. 
Dig.  «»314(2).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Connecticut. 

In  the  matter  of  the  bankruptcy  of  the  Mullings  Clothing  Company. 
From  an  order  (230  Fed.  681)  dismissing  the  petition  of  John  B.  Mul- 
lings  for  a  review  of  the  rulings  of  the  referee,  petitioner  appeals. 
Order  vacated  and  set  aside,  with  directions. 

This  cause  comes  here  on  appeal  from  a  decree  of  the  United  States  Dis- 
trict Court  for  the  District  of  Connecticut  The  Mullings  Clothing  Company 
is  a  Connecticut  corporation,  and  on  December  30,  1914,  filed  a  voluntary  peti- 
tion in  bankruptcy,  and  on  the  same  day  was  adjudicated  a  bankrupt  A 
trustee  of  the  estate  was  elected  and  qualified,  filing  a  bond  in  the  sum  of 
$40,000.  John  B.  Mullings,  as  a  creditor  of  the  Mullings  Clothing  Company, 
presented  a  claim  against  the  bankrupts  estate  in  the  sum  of  $20,000  for 
breach  of  contract  of  lease.  Objection  to  the  allowance  of  the  claim  was 
made  by  the  trustee  of  the  bankrupt  and  by  some  of  the  creditors,  and  the 
objection  was  sustained  by  the  referee,  who  dismissed  the  petitions  to  liqui- 
date the  claim.  A  petition  to  review  was  heard  in  the  District  Court,  and  an 
order  was  entered  and  the  claim  disallowed,  and  the  petition  for  liquidatioii 
was  dismissed. 

Lawrence  L.  Lewis,  of  Waterbury,  Conn.,  for  appellant. 
Terrence  F.  Carmody,  William  J.  Larkin,  Jr.,  and  Walter  E.  Mon- 
agan,  all  of  Waterbury,  Conn.,  for  appellee. 

Before  COXE,  ROGERS,  and  HOUGH,  Circuit  Judges. 
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ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
question  for  this  court  to  determine. is  whether  a  lessor  has  a  prov- 
able claim  in  bankruptcy  when  the  corporation  to  which  he  has  leased 
votes  to  wind  up  and  dissolve  and  secures  the  appointment  of  a  re- 
ceiver in  proceedings  for  dissolution  who  has  repudiated  the  lease- 
prior  to  the  beginning  of  the  term  and  prior  to  the  proceedings  in 
bankruptcy. 

The  claimant,  John  B.  MulHngs,  was  the  owner  of  a  build- 
ing in  the  city  of  Waterbury,  in  the  state  of  Connecticut.  On 
July  25,  1913,  Mullings  entered  into  a  contract  of  lease  with  the  Mul- 
lings  Clothing  Company  by  the  terms  of  which  the  latter  leased  a 
portion  of  the  building  for  the  term  of  five  years  from  the  1st  day 
of  October,  1914,  for  an  annual  rental  of  $12,000,  which  was  payable 
in  monthly  installments  of  $1,000  each  month.  At  the  time  of  the 
execution  of  this  lease  the  Clothing  Company  was  in  possession  of  the 
premises  under  a  prior  lease,  which  was  to  expire  on  October  1,  1914, 
and  for  which  a  rental  of  $800  a  month  was  agreed  to  be  paid. 

On  August  19,  1914,  the  directors  of  the  Clothing  Company  voted 
to  wind  up  its  affairs,  and  two  days  later  all  the  stockholders  of  the 
company  petitioned  the  state  court  in  Connecticut  to  appoint  a  receiv- 
er, as  autfiorized  under  the  statutes  of  the  state,  and  prayed  for  the 
dissolution  and  winding  up  of  the  corporation,  and  such  a  receiver 
was  appointed.  The  receiver,  acting  under  instructions  of  the  court 
which  appointed  him,  repudiated  the  lease,  which  was  to  begin  Oc- 
tober 1,  1914.  The  lease  provided  that,  in  case  the  rent  should  re- 
main unpaid  for  10  days  after  the  same  beatme  payable  under  the 
terms  of  the  lease,  the  lease  would  thereby  terminate,  and  the  lessor 
might  then  recover  possession  in  the  manner  prescribed  by  the  Connecti- 
cut statute  relative  to  summary  process,  and  the  necessity  of  demand  on 
the  part  of  the  lessor  for  the  rent  and  for  re-entry  for  condition  bro- 
ken, as  at  common  law,  as  well  as  to  that  of  the  actual  notice  to  quit 
as  required  by  the  statute,  were  expressly  waived  by  the  lessee. 

The  receiver  continued  in  occupation  of  the  premises  until  the 
end  of  October,  1914,  and  paid  $800  rent  for  that  nionth,  which  was 
accepted  by  the  landlord  as  payment  in  full  for  that  month.  The 
receiver  then  turned  over  the  premises  to  a  Mr.  James,  who  had  pur- 
chased from  him  the  stock  and  fixtures  of  the  company,  and  James 
occupied  during  the  month  of  November,  and  paid  the  landlord  $800 
rent  for  the  month.  The  keys  were  then  turned  in  to  the  landlord, 
who  entered  and  took  possession.  A  new  tenant  was  found  for  the 
premises,  and  the  landlord  executed  a  lease  to  him  on  January  28, 
1915.  This  lease  was  to  begin  on  March  1,  1915,  and  to  run  for  a 
term  of  five  years  at  an  annual  rental  of  $9,000.  The  rental  thus 
obtained  was  $3,000  a  year  less  than  that  which  was  to  be  paid  un- 
der the  repudiated  lease. 

At  the  first  meeting  of  creditors  after  the  Clothing  Company  was 
adjudicated  a  bankrupt,  the  lessor  offered  for  proof  his  claim  against 
the  estate  in  the  sum  of  $20,000  for  breach  of  the  contract  of  lease; 
the  premises  at  that  time  not  having  been  relet.  It  was  objected  to 
on  the  ground  that  the  lease  had  been  rejected  by  the  receiver  and  that 
the  claim  was  unliquidated.    The  referee  disallowed  the  claim,  on  the 
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ground  that  it  was  for  rent  to  accrue,  and  therefore  a  contingent  claim, 
and  on  the  ground  that  there  had  been  a  surrender.  Subsequently, 
and  after  the  lessor  had  re-leased  the  premises  for  the  balance  of  the 
term  for  $3,000  a  year  less  rent,  a  supplemental  petition  was  filed,  by 
the  permission  of  the  referee,  stating  the  fact  of  the  re-lease,  and  ask- 
ing damages  in  the  sum  of  $15,000,  that  amount  representing  the  dif- 
ference between  the  rental  as  fixed  by  the  original  lease  and  the  amount 
which  the  lessor  was  able  to  secure  in  re-leasing.  The  District  Judge 
has  sustained  the  rulings  of  the  referee,  and  has  dismissed  both  peti- 
tions for  the  liquidation  of  the  claim. 

[  1  ]  The  dissolution  of  a  corporation  does  not  terminate  a  lease  un- 
der the  modem  law.  In  People  v.  National  Trust  Company,  82  N.  Y. 
283  (1880),  the  court,  referring  to  the  claim  that  the  dissolution  of  a 
corporation  terminated  the  lease  and  that  the  covenant  to  pay  rent 
ceased  to  be  obligatory,  said : 

"We  do  not  regard  the  dissolution  as  having  any  such  effect.  Under  the 
statutes  of  this  state,  on  the  dissolution  of  a  corporation,  its  assets  become 
a  trust  fund  for  the  payment  of  its  debts,  and  these  include  debts  to  mature 
as  well  as  accrued  Indebtedness,  and  all  engagements  entered  into  by  the  cor- 
poration, which  have  not  been  fuUy  satisfied  or  canceled.  These  cannot  be 
canceled  without  the  consent  of  the  party  holding  them,  and  receivers  of  dis- 
solved corporations  are  authorized  to  retain  out  of  their  assets  a  sufficient 
amount  to  cancel  and  discharge  such  open  and  subsisting  engagements.*' 

And  in  10  Cyc.  1313,  speaking  of  the  duty  of  a  receiver  of  a  dissolv- 
ed corporation,  it  is  said: 

"He  is  not  therefore  bound,  if  to  do  so  will  be  prejudicial  to  the  interests 
of  the  creditors,  to  comply  with  the  covenants  of  the  lease  made  to  the  cor- 
poration by  paying  rent  in  full;  but  he  may  allow  the  lease  to  be  forfeited, 
and  allow  the  lessor  to  intervene  pro  Interesse  suo  to  recover  his  distributive 
share  of  any  rents  accruing  prior  to  the  date  of  the  forfeltura" 

In  Schleider  v.  Dielman,  44  La.  Ann.  462,  10  South.  934  (1892), 
judgment  was  claimed  against  defendants  as  liquidators  of  the  Louis- 
iana Brewing  Company  for  the  sum  of  $97,209.18,  which  it  was 
claimed  should  be  paid  out  of  the  assets  in  the  hands  of  the  liquida- 
tors. It  appears  that  the  plaintiff  had  a  contract  with  the  Louisiana 
Brewing  Company,  whereby  the  latter  agreed  to  furnish  him  with 
all  the  beer  he  required  for  bottling  purposes,  and  to  furnish  bottling 
beer  to  no  one  else  for  and  during  a  term  of  five  years,  with  the  right 
in  him  at  his  option  to  continue  the  contract  in  force  for  an  additional 
period  of  five  years;  but  prior  to  the  expiration  of  the  term  of  five 
years  the  corporation  by  a  vote  of  its  stockholders  resolved  to  dis- 
solve, and  its  affairs  were  placed  in  the  hands  of  the  defendants  as 
liquidators.  The  plaintiff  claimed  the  obligation  of  the  contract  re- 
mained unbroken,  notwithstanding  the  dissolution  of  the  corporation. 
In  the  course  of  its  opinion  the  Supreme  Court  said : 

*'It  cannot  be  doubted  that  the  liquidation  of  a  corporation  has  the  imme- 
diate effect  of  terminating  all  of  its  purely  personal  obligations,  and  of  rele- 
gating the  beneficiaries  thereunder  to  an  action  in  damages  in  keeping  with 
its  covenants." 

For  reasons,  however,  not  material  to  the  case  before  us,  the  judg- 
ment of  the  court  below  was  reversed. 
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In  Roehm  v.  Horst,  178  U.  S.  1,  20  Sup.  Ct.  780,  44  L.  Ed.  953 
(1899),  the  court  held  that  where  a  contract  is  renounced  before  per- 
formance is  due,  and  the  renunciation  goes  to  the  whole  contract  and 
is  absolute  and  unequivocal,  the  injured  party  may  treat  the  breach  as 
complete  and  bring  his  action  at  once.  The  year  before  this  decision 
was  rendered  this  court  had  announced  the  same  principle  in  Marks 
V.  Van  Eeghen,  85  Fed.  853,  30  C.  C.  A.  208  (1898),  in  an  opinion 
written  by  Judge  Wallace.  The  doctrine  had  been  announced  in  Eng- 
land in  1853  in  Rochester  v.  De  la  Tour,  2  El.  &  Bl  678.  And  be- 
fore its  adoption  by  the  Supreme  Court  of  the  United  States  it  had 
been  almost  universally  accepted  by  the  courts  of  this  country. 

In  voting  to  wind  up,  and  in  taking  steps  to  dissolve  and  securing 
the  appointment  of  a  receiver  in  the  state  court  for  that  purpose,  the 
corporation  lessee  renounced  the  lease  and  at  the  same  time  disabled 
itself  from  performing  it.  It  put  it  out  of  its  power  to  occupy  be- 
fore the  time  arrived  for  the  new  term  to  begin.  And  the  law  is  well 
settled  that,  where  a  party  to  an  executory  contract  puts  it  out  of  his 
own  power  to  perform  it,  there  is  an  anticipatory  breach,  which  gives 
the  other  party  an  immediate  right  of  action  for  the  damages.  Black 
on  Rescission  and  Cancellation,  volume  1,  §  210  (Ed.  1916),  and  the 
cases  there  cited.  Hence  in  Lovell  v.  St.  Louis  Life  Insurance  Co., 
Ill  U.  S.  264,  4  Sup.  Ct.  390,  28  L.  Ed.  423,  the  Supreme  Court  held 
that,  where  a  life  insurance  company  had  terminated  its  business  and 
transferred  its  assets  and  policies  to  another  company,  this  in  itself 
authorized  the  insured  to  treat  the  contract  as  at  an  end,  and  to  sue 
to  recover  back  the  premiums  already  paid,  although  the  time  for  the 
performance  of  the  obligation  of  the  company  had  not  arrived.  And 
Mr.  Justice  Bradley,  speaking  for  the  court,  said: 

'•Where  one  party  to  an  executory  contract  prevents  the  performance  of 
It,  or  puts  it  out  of  his  own  power  to  perform  it,  the  other  party  may  regard 
it  as  terminated  and  demand  whatever  damage  he  has  sustained  thereby.** 

In  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  198  Fed.  721, 
744,  1 17  C.  C.  A.  503  (1912),  this  court  held  that,  where  a  party  to 
a  contract  puts  it  out  of  his  power  to  perform  it,  there  is  an  anticipa- 
tory breach,  which  gives  the  other  party  an  immediate  right  of  action 
for  the  damages  which  he  sustains  thereby,  and  that  where  one  party 
is  a  corporation,  its  insolvency  and  the  appointment  of  a  receiver,  who 
refuses  to  further  perform,  is  such  a  disablement,  and  the  breach 
dates  from  the  receiver's  appointment. 

In  the  case  at  bar  when  the  directors  voted  to  dissolve  the  corpora- 
tion, and  all  the  stockholders  united  in  asking  the  state  court  to  ap- 
point a  receiver  under  the  statute  to  wind  up  its  affairs,  and  the  re- 
ceiver was  appointed  by  the  court  for  that  purpose,  and  he  repudiated 
and  abandoned  the  lease,  there  was  in  all  this  such  a  repudiation 
of  the  lease  as  amounted  to  an  anticipatory  breach,  and  such  a  putting 
it  beyond  the  power  of  the  corporation  to  perform  its  agreement  as 
gave  to  this  plaintiff  an  immediate  right  of  action  for  damages.  As 
tfiis  court  said  in  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co., 
supra : 

"The  situation  Is  the  equivalent  either  of  an  out  and  out  repudiation  or  of 
a  complete  disablement,  and  in  either  case  the  contract  la  broi^en.*' 
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In  such  a  case  the  lessor  has  a  right  to  sue  for  the  anticipatory 
breach,  and  a  right  to  be  paid  his  damages  out  of  the  assets  in  the 
hands  of  th6  liquidating  receiver.  If  that  were  not  true,  he  would  be 
remediless;  the  corporation  being  insolvent  and  determined  to  cease 
business  and  go  out  of  existence. 

In  Kalkoff  v.  Nelson,  60  Minn.  284,  62  N.  W.  332  (1895),  the  cor- 
poration had  entered  into  a  lease  for  a  term  of  10  years  at  a  reserved 
rent  of  $6,000  a  year.  Proceedings  were  instituted  to  dissolve  the 
corporation,  which  had  become  insolvent,  and  a  receiver  was  appoint- 
ed, and  the  corporation  dissolved.  The  receiver  repudiated  the  lease, 
which  had  about  7  years  still  to  run.  The  lessors  claimed  the  right  to 
damages  growing  out  of  the  abandonment  of  the  lease  and  that  their 
claim  was  provable  against  the  assets  of  the  corporation.  This  was 
opposed  on  the  ground  that  it  was  contingent  and  unliquidated.  The 
court  held  that  the  lessors  had  a  right  to  prove  their  claim  and  to 
share  in  the  distribution  of  the  assets.    The  court  said : 

"Now,  the  corporation,  by  Its  voluntary  dissolution,  disabled  Itself  from 
ever  performing  the  obll^tlons  of  the  covenant  In  the  lease  to  pay  the  stipu- 
lated rent;  and,  the  receiver  having  declined  to  accept  the  benefits  of  the 
lease,  abandoned  It  as  an  asset  of  the  corporation,  and  vacated  the  demised 
premises,  the  breach  of  the  contract  to  pay  rent  for  the  unexpired  term  be- 
came total  and  final.  Thereupon  a  cause  of  action  Immediately  accrued  to 
the  appellants  for  the  recovery  of  their  damages,  present  and  prospective,  for 
the  loss  of  their  contract  •  ♦  ♦  In  the  case  at  bar  the  corporation  has, 
by  Its  voluntary  dissolution,  practically  committed  suicide,  and  when  Its  es- 
tate Is  administered  It  ceases  to  exist.  Therefore,  if  the  corporation  cannot 
be  held  Uable  for  a  total  breach  of  its  executory  contracts,  the  law  has  armed 
it,  and  all  other  domestic  corporations,  with  the  power  to  repudiate  all  the  ob- 
ligations of  their  executory  contracts,  by  simply  Instituting  proceedings  by 
its  stockholders  for  a  voluntary  dissolution.  It  is  clear  that  the  corporation 
must  be  held  liable  in  damages  for  this  total  breach  of  its  executory  contract 
to  pay  the  rent  reserved  In  the  lease  for  the  full  term.  It  is  true  the  damages 
are  unliquidated,  and  that  it  cannot  be  shown  with  absolute  certainty  that  the 
appeUants,  except  for  the  breach  of  the  contract  by  the  corporation,  would 
have  completely  executed  the  contract  on  their  part,  so  as  to  become  entitled 
to  its  full  benefits;  but  the  same  difilcultles  are  presented  in  a  greater  or 
less  degree  in  aU  actions  for  the  recovery  of  damages  for  the  breach  of  execu- 
tory contracts.  Any  difficulties,  real  or  supposed,  in  ascertaining  the  damages 
In  this  case,  cannot  defeat  the  action.*' 

In  People  v.  St.  Nicholas  Bank,  151  N.  Y.  592,  45  N.  E.  1129 
(1897)  a  corporation  leased  for  a  term  of  5  years  at  a  rental  of  $12,- 
000  a  year.  The  corporation  during  the  term  became  insolvent,  and 
proceedings  were  instituted  for  its  dissolution,  and  a  receiver  was  ap- 
pointed. Shortly  after  his  appointment  he  vacated  the  premises, 
whereupon  the  lessor  leased  to  a  third  party  at  a  rental  of  $9,000  a 
year  for  the  balance  of  the  term.  The  lessor  then  presented  a  claim 
to  the  receiver  for  the  difference  between  the  amount  of  rental  re- 
served under  the  original  lease  and  the  amount  reserved  in  the  sub- 
letting, which  was  $9,000.  The  claim  was  rejected  by  the  receiver, 
and  3iis  the  Court  of  Appeals  held  was  error.  The  court  declared 
that  the  lessor's  claim  *'was  definite  and  without  any  element  of  con- 
tingency," 

In  McGraw  v.  Union  Trust  Co.,  135  Mich.  609,  98  N.  W.  390 
(1904),  a  bank  had  made  a  lease  for  5  years,  and  before  the  expira- 
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tion  of  the  term  the  premises  became  vacant  because  of  the  insolvency 
of  the  bank  and  the  appointment  of  a  receiver.  The  question  was 
whether  the  lessors  were  entitled  to  have  their  daim  for  damages  aris- 
ing from  the  breach  of  the  covenant  allowed  by  the  receiver  as  a  claim 
against  the  bank's  estate.  It  was  claimed  that  rent  which  became  due 
after  the  appointment  of  the  receiver,  he  having  repudiated  the  lease, 
did  not  constitute  a  daim  within  the  general  banking  act.  The  lessors 
insisted  that  the  daim  was  not  contingent,  but  absolute,  and  therefore 
provable  against  tfa«  assets.  The  court  adopted  that  view  of  the  mat- 
ter and  said : 

"The  bank  had  the  right  to  make  the  lease  when  It  did,  and  had  It  contin- 
ued In  buainesB  and  abandoned  the  premises,  and  the  lessor,  In  accordance 
with  the  terms  of  the  lease,  bad  re-entered  and  relet  the  premises  at  a  loss, 
tliere  could  be  no  question  but  the  lessor  would  have  a  remedy  over  against 
the  bank.  The  following  cases — and  we  think  they  are  In  accord  with  the 
weight  of  authorities — recognize  the  same  right  in  the  lessor  where  the  prem- 
iaes  are  vacated  because  of  the  insolvency  of  the  corporation  and  the  appoint- 
ment of  a  receiver" — citing  a  number  of  cases. 

[2]  From  what  has  been  said  it  is  evident  that  the  lessor  had  a 
claim  for  breach  of  the  lease,  which  could  be  enforced  against  the 
assets  in  the  hands  of  the  receiver,  tmless  he  had  lost  his  right  by 
an  acceptance  of  a  surrender  of  the  premises,  which  extinguished 
any  liability  for  rent  accruing  thereafter.  Surrender  may  be  by  ex- 
press agreement  of  the  parties  or  by  operation  of  law.  That  there 
was  no  surrender  by  express  agreement  is  certain.  Was  there  any 
by  operation  of  law? 

[3]  The  District  Judge  was  of  the  opinion  that  the  lessor  accepted 
the  surrender  of  the  premises,  and  he  says  that  the  lessor  had  not 
protested  the  repudiation  of  the  lease.  But  there  is  nothing  in  the 
record  which  shows  that  he  did  not  protest.  It  does  not  appear  wheth- 
er he  protested  or  did  not  protest.  As  the  law  gives  the  receiver 
the  legal  right  to  reject  the  lease,  there  was  no  reason  why  the  lessor 
should  protest  against  the  receiver's  action.  The  action  of  the  cor- 
poration in  voting  to  go  out  of  business  and  to  dissolve  amounted  td 
an  abandonment  of  the  lease,  subject  to  the  right  of  the  receiver  to 
elect  to  adopt  it,  should  such  a  course  seem  desirable.  We  do  not 
understand  that  under  such  circumstances  the  lessor  is  any  more 
bound  to  make  a  protest  to  the  corporation  than  he  is  bound  to  make 
it  to  the  receiver. 

[4]  In  cases  of  surrender  by  operation  of  law  the  rule  is  that  wheth- 
er or  not  a  surrender  had  been  effected  ordinarily  depends  upon  the 
intention  of  the  parties.  24  Cyc.  1162;  Miller  v.  I)ennis,  68  N.  J. 
Law,  320,  53  Atl.  394;  Schulenburg  v.  Uffelmann,  106  Mich.  453, 
64  N.  W.  460;  Oldewurtd  v.  Wiesenfdd,  97  Md.  165,  54  AU.  969. 
Thert  is  nothing  in  this  case  indicating  that  either  party  understood 
that  the  lessor  was  releasing  a  claim  for  $20,000  when  he  took  the 
keys  after  the  coiporation  had  voted  to  go  out  of  business  and  the  re- 
ceiver had  repudiated  the  lease,  and  it  is  not  reasonable  to  suppose 
that  ho  intended  to  do  it,  or  that  it  was  supposed  he  intended  to  do 
it.  The  mere  acceptance  of  the  keys  is  not  in  itself  sufficient  to  show 
an  acceptance  of  a  surrender.  Stem  v.  Thayer,  56  Minn.  93,  57  N. 
238F.— « 
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W.  329;  Lucy  v.  Wilkins,  33  Minn.  441,  23  N.  W.  861;  Bowen  v. 
Clarke,  22  Or.  566,  30  Pac.  430,  29  Am.  St.  Rep.  625;  Sully  v. 
Schmidt  (Super.  Ct.  Buff.)  11  N.  Y.  Supp.  694,  reversed  on  other 
grounds  in  147  N.  Y.  248,  41  N.  E.  514,  49  Am.  St.  Rep.  659.  It 
has  been  held,  too,  that  an  attempt  to  relet  after  abandonment  does 
not  in  itself  show  an  acceptance  of  a  surrender.  Castler  v.  Hender- 
son, 2  Q.  B.  D.  575 ;  Redpath  v.  Roberts,  3  Esp.  225 ;  Joslin  v.  Mc- 
Lean, 99  Mich.  480,  58  N.  W.  467;  Gaines  v.  McAdam,  79  111.  App. 
201.  And  the  doctrine  has  been  announced  in  a  number  of  cases  that 
an  actual  reletting  of  the  premises  does  not  show  an  acceptance  of 
a  surrender,  and  does  not  release  a  tenant  from  his  liability.  Marshall 
V.  John  Grosse  Clothing  Co.,  184  111.  421,  56  N.  E.  807,  75  Am.  St. 
Rep.  181;  Meyer  v.  Smith,  33  Ark.  627;  Miller  v.  Benton,  55  Conn. 
529,  13  Atl.  678;  Crown  Manufacturing  Co.  v.  Gay,  9  Ohio  Decis. 
(Reprint)  420. 

[5]  In  a  number  of  cases,  it  is  true,  it  has  been  held  that  under 
certain  circumstances  a  reletting  shows  an  acceptance  of  the  surrender. 
Gray  v.  Kaufman,  etc.,  Co.,  162  N.  Y.  388,  56  N.  E.  903,  49  L.  R.  A. 
580,  76  Am.  St.  Rep.  327 ;  Buckingham  Apartment  House  Co.  v.  Da- 
foe,  78  Minn.  268,  80  N.  W.  974;  Pelton  v.  Place,  71  Vt.  430,  46 
Atl.  63.  But,  whatever  may  be  the  general  rule  as  to  the  effect  of 
retaining  the  keys  and  reletting  the  premises  without  making  objec- 
tion, we  are  satisfied  that  under  the  circumstances  of  this  case  it  did 
not  as  a  matter  of  law  have  the  effect  of  releasing  the  lessee  from 
its  liability  for  the  damages  caused  by  the  breach.  When  a  corpora- 
tion votes  to  cease  business,  and  institutes  proceedings  in  the  courts 
for  its  dissolution,  and  is  in  default  on  the  rent  under  a  lease  which 
provides  that,  if  the  rent  remains  unpaid  for  10  days  after  the  same 
becomes  payable,  the  lease  would  thereby  terminate  and  the  lessor 
might  re-enter  for  condition  broken  as  at  common  law,  and  thereafter 
the  keys  are  left  with  the  lessor,  and  he  relets  the  premises  for  the 
balance  of  the  term,  these  facts,  without  more,  do  not  show  an  ac- 
ceptance of  the  surrender  and  a  release  of  the  lessee  from  the  obliga- 
tion to  make  good  whatever  loss  results  from  the  breach  of  the  lease. 
The  landlord  was  in  duty  bound  to  make  reasonable  effort  to  mitigate 
the  damages  arising  from  the  breach  and  this  was  what  he  did,  and  all 
that  he  did,  in  reletting  the  premises. 

[8]  But,  as  before  noted,  while  the  winding  up  proceedings  were  in 
the  state  court,  the  corporation  filed  its  voluntary  petition  in  bank- 
ruptcy. This  makes  it  necessary  to  consider  whether  the  lessor  had 
the  right  to  prove  his  claim  in  bankruptcy. 

[7]  The  bankruptcy  law  is  paramount,  and  the  jurisdiction  of  the 
federal  courts  in  bankruptcy  is  exclusive.  In  re  Watts  &  Sachs, 
190  U.  S.  1,  23  Sup.  Ct.  718,  47  L.  Ed.  933  (1903).  The  appointment 
of  the  trustee  superseded  the  jurisdiction  of  the  state  court,  and  the 
trustee  was  entitled  to  the  assets  in  the  hands  of  the  receiver  and  took 
the  property  of  the  bankrupt.  That  he  was  not  bound  by  the  repudia- 
tion of  the  lease  by  the  Connecticut  receiver  is  clear.  He  was  free  to 
adopt  or  repudiate  the  lease  within  a  reasonable  time  as  he  might 
deem  for  the  best  interest  of  the  estate.    He  did  not  see  fit  to  adopt 
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it  and  expressly  repudiated  it.  The  breach  of  the  contract  remained 
as  before,  and  the  landlord  still  had  his  right  of  action.  Was  it  a 
provable  claim  in  bankruptcy?  The  District  Court,  as  already  stated, 
thought  not  because  it  was  a  contingent  claim. 

[8,9]  The  Bankruptcy  Act  of  Aug.  19,  1841  (5  Stat.  440,  c.  9), 
and  that  of  March  2,  1867  (14  Stat.  517,  c.  176),  provided  for  the 
allowance  of  contingent  claims.  The  present  act,  however,  makes  no 
provision  for  the  proof  of  such  claims,  and  it  is  well  understood  that 
they  are  not  provable.  We  have  no  doubt  that,  while  in  this  case  the 
lessor's  claim  was  unliquidated  at  die  time  the  petition  in  bankruptcy 
was  filed,  it  was  not  contingent.  The  cases  already  discussed  show 
that  it  was  not  contingent.  A  contingent  claim  is  one  as  to  which  it 
remains  uncertain,  at  the  time  of  the  filing  of  the  petition  in  bank- 
ruptcy, whether  or  not  the  bankrupt  will  ever  become  liable  to  pay  it. 
If  it  is  certain  that  he  is  liable  to  pay  it,  although  it  may  be  uncertain 
how  much  he  will  have  to  pay,  the  claim  is  unliquidated,  but  it  is  not 
contingent.  And  if  one  par^  to  an  executory  contract  renounces  it 
without  cause,  or  disables  himself  from  performing  it,  the  other  party 
may  consider  the  contract  as  broken  and  bring  an  action  immediately 
to  recover  the  damages.  The  liability  in  such  cases  is  therefore  not 
contingent,  but  absolutely  fixed. 

The  Bankruptcy  Act  in  section  63a  specifies  the  debts  which  may  be 
proved  and  allowed  against  the  bankrupt's  estate.  There  are  five 
classes  of  debts  so  specified.  We  are  not  now  concerned  with  any  of 
them  except  the  fourth,  which  reads: 

"Those  founded  upon  an  open  aoconnt,  or  upon  a  contract  express  or  iin- 
pUed." 

It  is  true  that  section  63b  provides  that : 

"Unliquidated  claims  against  the  bankrupt  may,  pursuant  to  application  to 
the  court,  be  liquidated  in  such  manner  as  it  shaU  direct,  and  may  thereafter 
be  proTed  and  allowed  against  his  estate." 

This,  however,  relates  merely  to  procedure,  and  does  not  define  an 
additional  class  of  debts  which  are  provable.  In  Dunbar  v.  Dunbar, 
190  U.  S.  340;  350,  23  Sup.  Ct  757,  761  (47  L.  Ed.  1084)  (1903)  the 
Supreme  Court  declared  that: 

'*Tbat  paragraph  •  «  •  adds  notlilng  to  the  class  of  debts  which  might 
be  proved  under  paragraph  'a'  of  the  same  section.  Its  purpose  is  to  permit  an 
unUquidated  claim,  coming  within  the  provisions  of  section  63a,  to  be  Uqui- 
dated  as  the  court  should  direct*' 

Is  the  claim  which  the  landlord  is  seeking  to  assert  one  which  arises 
upon  a  contract?  We  have  no  doubt  that  it  is.  A  claim  for  dam- 
ages for  the  breach  of  an  executory  contract  is  a  claim  ''founded  upon 
a  contract,"  within  the  meaning  of  the  statute,  and  is  provable  in  bank- 
ruptcy. This  court  so  held  in  Re  Frederick  L.  Grant  Shoe  Co.,  130 
Fed.  881,  66  C.  C.  A.  78  (1904),  and  in  Re  Stem,  116  Fed.  604,  54  C. 
C.  A.  60  (1902).  A  claim  for  damages  for  the  breach  of  an  executory 
contract  of  lease,  where  the  lessee  is  a  corporation  and  has  voted 
to  wind  up  and  its  stockholders  have  applied  to  the  court  for  the  ap- 
pointment of  a  receiver  to  wind  up  its  affairs  and  dissolve  the  cor- 
poration, is,  in  our  opinion,  a  claim  founded  upon  a  contract  and  prov- 
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able  in  bankruptcy.  The  provable  debts  are  those  which  existed  at 
the  time  of  the  filing  of  the  petition  in  bankruptcy.  Zavelo  v.  Reeves, 
227  U.  S.  625,  33  Sup.  Ct.  365,  57  L.  Ed.  676,  Ann.  Cas.  1914D,  664 
(1913).  In  this  case  the  obligation  incurred  by  the  repudiation  of  the 
lease  existed  at  the  time  of  Sie  filing  of  the  petition. 

[10]  We  do  not  overlook  the  doctrine  that  a  covenant  to  pay  rent 
creates  no  debt  until  the  time  stipulated  for  the  pa3niient  arrives,  and 
therefore  that  rent  accruing  under  a  lease  after  the  filinig  of  a  peti- 
tion in  bankruptcy  against  5ie  lessee  is  not  provable  against  his  estate 
as  a  fixed  liability  absolutely  owing  at  the  time  of  the  filing  of  the 
petition.  Such  a  claim  we  have  held  to  be  contingent,  and  not  prov- 
able in  bankruptcy.  That  doctrine  was  applied  by  this  court  in  Re 
Roth  &  Appel,  181  Fed.  67,  104  C.  C.  A.  649,  31  L.  R.  A.  (N.  S.)  270 
(1910),  and  we  have  no  doubt  that  it  was  correctly  applied.  But  that 
doctrine  is  not  at  all  relevant  to  the  facts  of  this  case.  This  is  an 
action  for  breach  of  contract,  occasioned  by  the  steps  taken  to  wind 
up  and  dissolve  a  corporation,  which  breach  occurred  prior  to  the  bank- 
ruptcy. It  has  no  analogy  to  a  case  of  ordinary  bankruptcy  of  an 
insolvent  tenant.  The  filing  of  the  petition  in  bankruptcy  in  such  a 
case  does  not  terminate  the  relation  of  landlord  and  tenant,  but  the 
tenant  remains  liable  for  the  future  rent  as  it  accrues.  It  does  not 
end  the  capacity  of  the  tenant  to  engage  in  future  business  and  to 
acquire  other  assets  which  can  be  readied  by  the  lessee  in  subsequent 
proceedings  for  the  payment  of  the  rent  which  subsequently  accrues. 
It  does  not  involve  an  abandonment  of  the  lease,  and  does  not  disable 
the  tenant  from  afterwards  performing  its  covenants. 

The  order  dismissing  the  petition  for  liquidation  of  claim,  as  sup- 
plemented and  amended,  is  vacated  and  set  aside,  with  directions  to 
reinstate  the  petition,  and  to  take  such  further  steps  as  may  be  neces- 
sary in  accordance  with  this  opinion. 


LOUIE  DAI  V.  UNITED  STATES. 
<Circult  Court  of  Appeals,  Third  Circuit    December  23,  1916.) 

No.  2146. 

1.  AxncNB   ^=»32(8) — Exolubion    or   Chinsss— Depostatioii    Pboceedingb— > 

Evidence. 

In  proceedings  to  deport  a  Chinese  person,  evidence  held  insufficient  to 
show  that  defendant  had  been  recently  smuggled  into  the  United  States, 
notwithstanding  his  contradictory  statement  that  a  Canadian  certificate, 
showing  his  recent  arrival  there,  was  his. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Cent.  Dig.  |  84;  Dec.  Dig. 
<©=>32(8).] 

2.  Aliens  ^=5>32(8) — Exclusion  of  Chinese — Busden  of  Pboof— Mebcantilb 

Status — "Satihfactobt  Evidence." 

Under  Chinese  Exclusion  Act  May  5,  1892,  c.  60,  |  3,  27  Stat  25  (Comp. 
St  1913,  (  4317),  providing  that  any  Chinese  person,  or  persons  of  Chinese 
descent  shall  be  adjudged,  to  be  unlawfully  within  the  United  States,  un- 
less he  shall  establish  by  affirmative  proof  to  the  satisfaction  of  the  Judge 

^=;9For  othw  cases  ses  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  it  Indexes 
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or  commissioner  his  right  to  remain,  when  construed  in  the  light  of  the 
intent  manifested  by  the  Chinese  exclusion  legislation,  one  claiming  to 
be  a  merchant  must  prove  that  fact,  not  merely  prima  facie,  but  beyond 
a  reasonable  doubt;  "satisfeictory  evidence"  being  that  which  ordinarily 
satisfies  an  unprejudiced  mind  beyond  a  reasonable  doubt. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent.  Dig.  |  84;  Dec  Dig. 
«=»32(8). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Satisfactory  Evidence.] 

8w  Aliens  ^=s>21 — ^Exclusion  of  Chinese — Statute — ^BfEscBANTs. 

The  Chinese  Exclusion  Act,  though  not  excluding  merchants,  embraces 
all  Chinese  within  its  terms,  and  imposes  on  all,  including  merchants, 
certain  requirements  as  a  condition  to  the  privilege  of  remaining  in  this 
country. 

[Ed.  Note. — ^For  other  cases,  see  Aliens,  Cent.  Dig.  |  74;  Dec.  Dig. 
«=»21.] 

4.  AxiENS  <e=»23(2) — Exclusion  of  Chinese — ^Merchant — Change  of  Status. 

A  Chinese  person,  who  was  a  merchant  during  the  period  of  registration, 
does  not  lose  his  right  to  remain  in  the  country  by  thereafter  becoming 
a  laborer. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Cent  Dig.  §  77;  Dec.  Dig. 
«=>23(2).] 

fk  Alisnb   ^=»32(8)— Exclusion   or  Chinese— EvinsNCB — ^Mebohant. 

In  proceedings  for  the  deportation  of  a  Chinese,  who  was  a  laborer 
when  he  was  arrested,  evidence  held  to  show,  notwithstanding  the  finding 
of  the  commissioner  and  of  the  lower  court  to  the  contrary,  that  he  was  a 
merchant  during  the  registration  period. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Cent.  Dig.  f  84;  Dec  Dig. 
«=»32(8).] 

6u  Aliens  ^=»32(8) — Exclusion  of  Chinese — ^Evidence — ^Weight. 

The  language  of  the  Chinese  Exclusion  Act,  prescribing  the  character 
of  the  testimony  required  of  defendant  in  deportation  proceedings,  does 
not  authorize  a  judicial  ofiicer  arbitrarily  to  disregard  it;  but  it  must 
be  weighed,  accepted,  reconciled,  or  rejected,  like  other  testimony. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Cent.  Dig.  {  84;  Dec  Dig. 
«»32(8).] 

7.  Aliens  ^=»32(12,  13) — Exclusion  of  Chinese — ^Deportation  PBocEsniNOs 

— Review — Finoings  of  Fact. 

A  finding  of  the  commissioner  and  the  District  Court  against  the  claim 
of  a  Chinese  person  that  he  was  a  merchant  can  be  Inquired  into  and 
reversed  by  the  appellate  court,  though  that  court  wiU  be  very  slow  in 
disturbing  such  a  finding. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Cent.  Dig.  |  95;  Dec  Dig. 
<©=»32(12. 13).] 

8.  Aliens  ^=s>32(6) — EiXCLUSioN  of  Chinese — ^Aomissibilitt  of  Evioencb — 

GnESTIHONY   of  CHINESE. 

The  provision  of  Chinese  Exclusion  Act  May  5,  1892,  §  6,  as  amended 
by  Act  Nov.  3,  1893,  c.  14,  1 1,  28  Stat  7  (Comp.  St  1913,  |  4820),  relating 
to  a  Chinese  laborer  who  falls  to  produce  his  certificate  of  registration, 
which  requires  him  to  prove  his  residence  by  at  least  one  credible  witness 
other  than  Chinese,  does  not  extend  to  section  3  (section  4317),  relatipg  to 
proof  by  other  Chinese  of  their  right  to  remain;  and  one  claiming  to 
have  been  a  merchant  during  the  registration  period  may  prove  that  fact 
by  Chinese  witnesses. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Cent.  Dig.  {  94;  Dec  JC>ig. 
tS=»32(6).] 
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Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania;  Oliver  B.  Dickinson,  Judge. 

Proceeding  by  the  United  States  against  Louie  Dai,  alias  Mar 
Ginn,  for  his  deportation  as  a  Chinese  laborer  unlawfully  within  the 
United  States.  From  an  order  of  deportation,  defendant  appeals. 
Reversed. 

James  Mercer  Davis,  of  Camden,  N.  J.,  for  appellant. 
Francis  Fisher  Kane,  U.  S.  Atty.,  and  Robert  J,  Sterrett,  Asst 
U.  S.  Atty.,  both  of  Philadelphia,  Pa. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Cir- 
cuit  Judges. 

WOOLLEY,  Circuit  Judge.  This  is  an  appeal  from  an  order  of 
deportation.  The  appellant  (defendant  below)  was  charged  with  be- 
ing a  Chinese  laborer  unlawfully  within  the  United  States,  in  viola- 
tion of  the  Chinese  Exclusion  Act.  27  Stat.  25 ;  28  Stat.  7.  At  the 
hearing  he  admitted  that  when  arrested  he  was  a  laborer,  but  offered 
evidence  tending  to  show  that  he  came  to  this  country  in  1890;  that 
then  and  throughout  the  registration  period  following,  he  was  a  mer- 
chant; that  subsequently  he  became  a  laborer,  and  therefore  was 
lawfully  in  this  country.  The  government  rested  its  case  (1)  upon 
evidence  that  the  defendant  was  smuggled  into  the  country  in  1908; 
and,  failing  in  that,  (2)  upon  the  ground  that  the  defendant  had  failed 
to  establish  his  right  to  remain  in  the  country  by  affirmatively  and  sat- 
isfactorily proving  his  mercantile  status. 

[1]  It  was  testified  that  the  defendant'^  business  name  is  Louie 
Tai.  When  arrested,  there  was  found  in  his  house  a  head  tax  certifi- 
cate, issued  by  the  Dominion  of  Canada,  at  Vancouver,  on  April  2, 
1908,  to  one  Louie  Dai.  The  government  maintained  that  the  cer- 
tificate identified  the  defendant  and  proved  that  at  or  subsequently  to 
its  date,  he  had  been  smuggled  into  the  United  States. 

The  defendant  met  the  inference  of  the  government's  evidence  of 
smuggling,  by  producing  four  white  witnesses  and  one  Chinese  wit- 
ness, who  testified  that  they  had  known  him  as  a  resident  of  Lans- 
downe,  Pennsylvania,  engaged  in  the  laundry  business,  long  before  the 
date  of  the  head  tax  certificate  and  continuously  throughout  periods 
beginning  respectively  in  1901,  1902,  1903  and  1904. 

In  reply,  the  government  introduced  statements  of  the  defendant 
made  when  arrested,  that 'he  arrived  in  Vancouver  in  1908,  crossed 
into  the  United  States,  and  that  the  head  tax  certificate  was  his. 
These  admissions  are  diametrically  opposed  to  the  defendant's  tes- 
timony given  before  the  Commissioner,  and  would  end  the  case,  were 
it  not  for  the  positive  and  wholly  convincing  testimony  of  the  four 
white  witnesses  to  the  effect  that  the  defendant  had  been  a  laundryman 
at  Lansdowne,  Pennsylvania,  for  a  period  beginning  long  before  the 
date  of  the  certificate.  The  testimony  of  these  witnesses  is  of  a  char- 
acter that  simply  compels  belief.  The  admissions  of  the  defendant,  in 
opposition  to  their  testimony  and  in  conflict  with  his  own  subse- 
quent testimony,  are  incomprehensible,  except  that  such  conflict 
quite  customarily  occurs   in  cases  of  this   character  and  is  some- 
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times  properly  explained,  by  the  theory  that  the  defendant,  frightened 
by  arrest  and  answering  through  an  interpreter,  does  not  wholly  un- 
derstand the  question,  or  does  not  tell  the  exact  truth.  We  cannot 
allow  these  admissions,  damaging  as  they  are  upon  their  face,  to  over- 
come the  uncontroverted  and  very  convincing  testimony  of  five  un- 
impeached  witnesses  to  the  contrary.  We  are  therefore  of  opinion, 
as  evidently  was  the  District  Court,  that  the  government  had  failed 
to.  sustain  its  contention  that  the  defendant  had  been  smuggled  into 
the  country,  and  that  the  case  resolved  itself  solely  into  an  issue  of 
the  defendant's  status  at  tlie  time  he  arrived  here. 

Upon  this  issue  the  defendant  testified,  that  before  leaving  China 
in  1890,  he  procured  a  "merchant's  certificate,"  and  that  upon  ar- 
riving in  this  country  he  went  into  partnership  with  his  uncle  in  the 
grocery  business  in  San  Francisco;  that  he  continued  in  that  busi- 
ness until  1895,  when,  involving  the  partnership  by  gambling,  he  ran 
away  and  left  his  certificate  with  his  uncle;  that  his  uncle  has  since 
died  and  the  certificate  has  disappeared.  The  defendant's  testimony 
was  supported  by  that  of  two  Chinese  witnesses.  One  was  a  Chinese 
doctor  who  spent  six  months  of  1891  in  San  Francisco  settling  the 
affairs  of  a  deceased  relative,  to  whom  the  uncle  of  the  defendant  was 
indebted.  He  testified  that  his  business  with  the  defendant's  uncle 
repeatedly  brought  him  in  contact  with  the  defendant  and  that  the  de- 
fendant was  in  partnership  in  the  grocery  business  with  his  uncle 
in  San  Francisco.  The  other  Chinese  witness  testified  that  he  was 
employed  in  a  store  in  San  Francisco  just  around  the  corner  from  the 
place  where  the  defendant  conducted  the  grocery  business.  He  could 
not  say  that  the  defendant  was  in  partnership  with  the  uncle,  but 
knew  that  the  defendant  was  working  in  the  store. 

Opposed  to  this,  the  government  produced  only  informal  testi- 
mony, that  is,  a  letter  of  the  American  Consul  General  at  Canton, 
China,  stating  that  in  the  somewhat  uncertain  records  kept  by  his  of- 
fice in  1890,  there  is  no  entry  that  a  "passport"  in  the  nature  of  a 
merchant's  certificate  of  the  defendant  was  viseed  at  that  office  or 
fees  received  therefor ;  and  a  letter  of  the  Commissioner  of  Immigra- 
tion at  San  Francisco  to  the  effect  that  his  records  fail  to  disclose 
the  defendant's  arrival  at  San  Francisco  at  the  time  he  stated.  The 
government  thereafter  relied  mainly  upon  the  failure  of  the  defend- 
ant's testimony  to  sufficiently  establish  his  right  lawfully  to  remain 
in  the  country. 

While  the  question  of  the  defendant's  status  is  one  solely  of  fact, 
two  questions  of  law  are  raised  concerning  the  evidence  required'  by 
the  statute  to  establish  the  fact.  These  are:  (1)  On  whom  is  the 
burden  of  proving  that  the  defendant  was  a  merchant  during  the 
r^stration  period?  and  (2)  by  the  testimony^ of  what  class  of  wit- 
nesses may  that  fact  be  established? 

[2]  Upon  the  first  question  the  defendant  maintains  that  all  that 
is  required  of  him  is  some  proof  that  he  was  a  merchant  during  the 
registration  period;  that  having  no  statutory  presumption  to  over- 
come, as  in  the  case  of  a  laborer  failing  to  produce  a  certificate  of 
residence,  that  proof  may  be  merely  prima  facie,  and  that  such  prima 
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facie  proof  is  sufficient  to  establish  his  right  to  remain  in  the  country 
until  the  government,  like  any  public  prosecutor,  proves  the  con- 
trary by  evidence  beyond  a  reasonable  doubt  We  do  not  believe  this 
is  a  correct  statement  of  the  rule. 

An  inquiry  into  the  scheme  of  the  Chinese  Exclusion  Act  discloses 
what  the  Congress  intended  was  the  restriction  of  Chinese  labor  in 
this  country  by  the  exclusion  of  Chinese  laborers;  that  in  carrying 
out  this  purpose,  the  Congress  recognizing  treaty  obligations,  very 
carefully  preserved  the  right  of  all  Chinese  (whether  laborers  or  oth- 
ers) then  lawfully  in  the  country  to  remain  here  thereafter.  Being 
directed  against  laborers  as  a  class,  tihe  act  required  every  Chinese 
laborer  to  register  within  a  certain  time  and  procure  a  certificate  that 
he  was  a  resident  of  the  United  States  at  the  time  of  the  passage  of 
the  act,  and  to  further  effectuate  its  purpose,  the  act  provided  that 
"Any  Chinese  laborer  *  *  *  found  within  the  jurisdiction  of  the 
United  States  without  such  certificate  shall  be  deemed  and  adjudged 
to  be  unlawfully  within  the  United  States,"  and  accordingly  deported. 
28  Stat.  7,  §  1  (sec.  6).  There  were  in  the  country  at  the  time  Chinese 
of  favored  classes,  notably  merchants,  who  were  not  subjected  to  the 
requirement  of  registration.  They  were  permitted  to  register  if  they 
chose,  but  were  not  required  to  do  so,  and  were  entitled  to  remain  with- 
out registration.  In  re  Chin  Ark  Wing  (D.  C.)  115  Fed.  412;  United 
States  V.  Lee  You  Wing,  211  Fed.  939,  128  C.  C.  A.  437. 

[3]  While  not  burdened  with  the  duty  of  registering  or  with  the 
consequences  of  deportation  for  failure  to  produce  a  certificate  of  regis- 
tration imposed  upon  laborers,  Chinese  merchants  are  not  wholly  free 
from  the  operation  of  the  act  Though  treating  merchants  as  a  favored 
class  exempt  from  its  penalties,  the  act  nevertheless  initially  eipbraces 
all  Chinese  of  whatever  class,  and  places  upon  all  certain  requirements 
as  the  price  to  be  paid  for  the  privilege  of  remaining  in  this  country. 
The  inclusion  of  all  classes  was  the  means  adopted  to  accomplish  the 
exclusion  of  the  labor  class.  With  respect  to  laborers,  these  require- 
ments are  registration,  and,  when  arrested,  the  production  of  a  certifi- 
cate or  other  prescribed  evidence  of  residence,  and  upon  failure,  depor- 
tation. With  respect  to  Chinese  generally,  including  merchants  and 
other  favored  classes,  as  we  have  said,  registration  was  not  required, 
but  a  duty  was  nevertheless  imposed  upon  each,  when  arrested,  to  "es- 
tablish, by  affirmative  proof,  to  the  satisfaction  of  such  justice,  judge, 
or  commissioner,  his  lawful  right  to  remain  in  the  United  States."  27 
Stat.  25,  §  3.  Thus  under  the  scheme  of  the  statute,  the  burden  of 
proving  in  one  way  or  another  their  lawful  right  to  remain  in  the  coun- 
try is  placed  upon  all  Chinese  arrested.  The  statute  offered  Chinese 
merchants  an  easy  way  of  meeting  the  requirement  to  affirmatively  and 
satisfactorily  establish  their  lawful  right  to  remain  in  the  country  be- 
cause of  their  mercantile  status  by  permitting  them  to  register,  not  as 
laborers  but  as  merchants,  and  to  receive  certificates  of  residence  as 
merchants,  which,  when  authentic,  were  of  course  the  highest  type  of 
affirmative  proof  required.  If  a  Chinese  merchant  failed  to  avail  him- 
self of  the  opportunity  to  secure  evidence  of  this  type,  then  the  statute 
says  he  may  still  prove  by  other  evidence  his  right  to  remain  in  the 
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country.  With  respect  to  such  other  evidence,  the  statute  does  not 
prescribe  a  particular  kind,  as  in  the  case  of  a  laborer,  but  it  does  re- 
quire that  it  be  of  a  particular  strength,  and  it  also  requires  that  it  be 
produced  by  the  one  asserting  or  defending  under  it.    27  Stat.  25,  §  3. 

This  evidence  must  be  affirmative,  for  the  statute  so  says,  and  it  must 
be  of  a  force  sufficient  to  establish  the  fact,  which  it  is  intended  to 
prove,  to  the  satisfaction  of  the  tribunal.  "By  satisfactory  evidence, 
which  IS  sometimes  called  sufficient  evidence,"  says  Greenleaf  on  Evi- 
dence, volume  1,  section  2,  "is  intended  that  amount  of  proof  which 
ordinarily  satisfies  an  unprejudiced  mind  beyond  a  reasonable  doubt." 
This  we  believe  to  be  tfie  quality  of  evidence  prescribed  by  the  statute 
to  establish  the  right  to  remain  in  the  country.  Mere  prima  facie  evi- 
dence failing  to  sustain  the  burden  of  convincing  is  manifestly  not 
what  the  statute  intends.  Moy  Gusy  Lum  v.  United  States,  211  Fed. 
91,  127  C.  C.  A.  515 ;  U.  S.  v.  Chum  Hoy,  111  Fed.  899,  SO  C.  C.  A.  57. 

The  statute  not  only  prescribes  the  character  or  probative  force  of 
the  evidence  necessary  to  be  produced,  but  it  defines  who  shall  produce 
it  by  saying  "that  any  Chinese  person,  *  *  *  arrested  under  the 
provisions  of  this  act,"  shall  produce  such  evidence  or  be  adjudged  to 
be  unlawfully  within  the  United  States.  As  the  statute  places  upon 
Chinese  persons  generally  the  burden  of  proving  their  lawful  right 
to  be  in  the  country,  it  is  entirely  logical  that  when  a  Chinese  person 
relies  upon  his  mercantile  status  for  his  right  to  be  here,  the  burden 
is  upon  him  to  prove  it.  United  States  v.  Lung  Hong  (D.  C.)  105  Fed. 
188;  United  States  v.  Lee  You  Wing,  211  Fed.  939,  128  C.  C.  A.  437. 
The  government  may  controvert  that  evidence  in  the  customary  way, 
or  because  of  the  particular  burden  placed  upon  the  defendant,  the 
government  may  rest  and  at  times  succeed  upon  his  failure  to  produce 
evidence  of  the  affirmative  and  satisfactory  character  required. 
Whether  by  his  evidence  the  Chinese  person  has  placed  himself  beyond 
the  statute  or  has  failed  to  do  so,  then  becomes  a  question  to  be  deter- 
mined by  the  tribunal  before  which  the  case  is  tried. 

[4-B]  What  was  before  the  two  tribunals  below?  When  the  de- 
fendant was  arrested  he  was  engaged  as  a  laborer.  This  he  concedes, 
but  maintains  that  this  was  an  after-acquired  status  and  that  at  the 
time  of  the  test  of  his  right  to  remain  in  the  country,  namely  the  regis- 
tration period,  he  was  not  a  laborer  but  was  a  merchant.  If  the  court 
should  so  find,  then  under  the  authorities  the  change  of  status  does  not 
work  a  forfeiture  of  his  right  lawfully  to  remain  in  the  countrv.  In  re 
Chin  Ark  Wing  (D.  C.)  115  Fed.  413;  United  States  v.  Lee  You  Wing, 
211  Fed.  939,  128  C.  C.  A.  437;  United  States  v.  Leo  Won  Tong  (D. 
C.)  132  Fed.  190;  In  re  Yew  Bing  Hi  (D.  C.)  128  Fed.  319;  United 
States  V.  Louie  Juen  (D.  C.)  128  Fed.  522;  United  States 
v.  Sing  Lee  (D.  C.)  71  Fed.  680;  United  States  v.  Moy  Yim 
(D.  C.)  115  Fed.  652.  But  under  the  circumstances,  espe- 
cially the  circumstance  of  his  arrest  as  a  laborer,  there  devolved 
upon  the  defendant  the  necessity  of  overcoming  the  natural  pre- 
sumption arising  from  his  status  when  arrested.  This  was  that  of 
a  laborer,  and  being  a  laborer  when  arrested,  he  was  bound  to  pro- 
duce a  laborer's  certificate  or  show  a  reason  why  such  certificate 
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could  not  or  need  not  be  produced  by  him.  This  the  defendant  at- 
tempted to  do  by  producing  evidence  that  he  was  a  merchant  at  the 
registration  period,  and  that  therefore  he  could  not  have  a  laborer's 
certificate,  also  that  he  did  not  have  an  optional  merchant's  certifi- 
cate*. The  testimony  of  the  defendant  upon  the  question  of  his  mer- 
cantile status  was  disregarded  by  the  court  below  because  of  incon- 
sistencies in  his  two  statements,  and  the  testimony  of  the  other  two 
witnesses  upon  the  subject  of  his  occupation  was  disregarded  without 
reasons  given.  As  we  look  at  the  record,  the  testimony  of  the  three 
witnesses  was  consistent  one  with  the  other,  was  positive,  and  was 
only  slightly  disturbed  by  the  negative  testimony  produced  by  the 
government.  The  inconsistencies  in  the  two  statements  of  the  de- 
fendant did  not  affect  the  consistency  of  the  testimony  of  the  other 
two  witnesses,  and  it  may  not  be  amiss  to  say  that  the  testimony  of  the 
other  two  witnesses,  being  wholly  consistent  with  that  of  tlie  defend- 
ant, reduced  somewhat  the  inconsistencies  of  the  defendant's  testi- 
mony. It  is  sometimes  difficult  to  know  how  to  treat  testimony  which 
is  positive  in  character,  yet  concerning  which  doubts  are  entertained. 
Much  is  necessarily  and  very  properly  left  to  the  trial  tribunal,  which 
has  the  advantage  of  seeing  the  witness  and  hearing  the  spoken  tes- 
timony. But  it  has  been  held  that  the  language  of  the  act  prescrib- 
ing the  character  of  testimony  required  of  a  defendant  in  a  case  like 
this,  does  not  invest  the  judicial  officer  with  arbitrary  power  to  dis- 
regard it.  Moy  Guey  Lum  v.  United  States,  211  Fed.  91,  127  C.  C. 
A.  515.  It  must  be  weighed,  accepted,  reconciled  or  rejected  like 
other  testimony.  When  disregarded,  there  must  be  some  reason  for 
such  action,  and  in  this  case  we  are  very  much  at  a  loss  to  find 
a  reason  for  disregarding  the  testimony  produced  by  the  defendant 
concerning  his  mercantile  status. 

[7]  But  it  is  urged  that  upon  this  subject  we  need  not  trouble  our- 
selves, for  on  the  authority  of  Moy  Guey  Lum  v.  United  States,  211 
Fed.  91,  94,  127  C.  C.  A.  515,  and  Lee  Ah  Yin  v.  United  States,  116 
Fed.  614,  54  C.  C.  A.  70,  an  appellate  court  is  without  power  to  in- 
quire into  or  disturb  the  findings  of  the  Commissioner  and  the  Dis- 
trict Court  upon  questions  of  fact  in  these  cases.  We  do  not  find 
this  proposition  correct.  Being  conscious  of  the  difficulties  incident 
to  the  administration  of  the  Chinese  Exclusion  Act,  our  views  are 
of  course  in  entire  harmony  with  those  very  generally  expressed  by 
other  federal  courts,  that  an  appellate  court  should  be  slow,  very 
slow,  in  disturbing  the  findings  of  fact  of  the  Commissioner  and  the 
District  Court,  but  that  appellate  courts  have  jurisdiction  to  inquire 
into  and  to  reverse  such  findings  is,  in  our  judgment,  beyond  ques- 
tion. We  are  constrained  to  believe  that  in  this  case  error  was  com- 
mitted in  failing  to  accord  to  the  testimony  its  natural  probative  force, 
and  in  failing  to  find  that  it  was  of  the  force  required  by  the  statute. 

[8]  The  second  question  of  law  relates  to  the  persons  who,  as  wit- 
nesses, are  competent  to  prove  the  defendant's  mercantile  status,  or, 
stated  differently,  do  the  provisions  of  section  6  of  the  act,  which 
require  a  laborer,  upon  failing  to  produce  a  certificate,  to  estab- 
lish his  residence  by  "at  least  one  credible  witness  other  than  Chinese," 
extend  to  the  provisions  of  section  3,  which  require  "any  Chinese 
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person'*  to  establish  his  right  to  remain  in  the  countr}r  by  "affirmative 
proof  to  the  satisfaction"  of  the  judge  ?  The  authorities  on  this  ques- 
tion are  not  numerous.  United  States  v.  Louie  Juen  (D,  C.)  128  Fed. 
522;  United  States  v.  Sing  Lee  (D.  C.)  71  Fed.  680.  Unless  disquali- 
fied by  provisions  of  the  act,  Chinese  persons  are  competent  witnesses. 
The  statute  in  no  place  disqualified  them.  They  may  testify  in  any 
number  to  any  fact.  The  law  simply  limits  their  number  as  witnesses 
to  one  fact,  and  provides,  that  as  to  that  fact,  testimony  shall  not  be 
conclusive  unless  it  include  the  testimony  of  a  witness  other  than  ^ 
Chinese.  That  fact  is  the  residence  of  laborers,  and  does  not,  by 
expression  or  necessary  implication,  extend  to  the  fact  of  the  occu- 
pation of  merchants.  We  are  therefore  of  opinion  that  the  evidence 
of  the  defendant's  mercantile  status  is  not  insufficient  because  it  con- 
sisted wholly  of  the  testimony  of  Chinese  witnesses. 
The  order  of  deportation  is  reversed. 


LOUIE  LIT  V.  UNITED  STATES. 

LOUIE  FONG  y.  SAME. 

(Circuit  Court  of  Appeals,  Third  Circuit    December  23,  1916.) 

Nob.  21B9,  2140. 

L  Citizens  «=»3 — Native-Bobw  Citizens — Chinese  Persons — ^"Citizen." 

A  cliild  bom  in  the  United  States  of  Chinese  parents  domiciled  here 

becomes  at  birth  a  "citizen"  of  the  United  States,  under  the  first  clause 

of  the  Fourteenth  Amendment  to  the  Constitution. 
[Ed.  Note. — ^For  other  cases,  see  Citizens,  Cent.  Dig.  §§  2,  13 ;  Dec.  Dig. 

€=»3. 
For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 

Citizen.] 

2.  Aliens   <S=»20— Chinese   Exclusion   Act — Constitutionalitt — ^Applica- 

bility TO  Citizens. 

It  was  competent  for  Congress,  by  Chinese  Exclusion  Act  May  5,  1892,  c. 
60.  27  Stat.  25,  amended  by  Act  Nov.  3,  1893,  c.  14,  28  Stat  7  (Comp.  St. 
1913,  §§  4315-4323),  to  empower  a  United  States  commissioner  to  deter- 
mine the  facts  on  which  citizenship  of  a  person  of  Chinese  descent  de- 
pends. 

[Ed.  Note. — ^For  other  cases,  see  Aliens,  Cent  Dig.  §  73;  Dec.  Dig. 
«=»2a] 

3.  Aliens  ^=:»32(8) — Exclusion  or  Chinese — Sufeicienct  of  Evidence— Na- 

tive BiBTH. 

In  proceedings  for  the  deportation  of  two  Chinese  laborers,  evidence 
lielA  to  show  that  they  were  bom  in  the  United  States,  and  therefore  not 
liable  to  deportation. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Cent  Dig.  §  84;  Dec.  Dig, 
«==>32(8).] 

Appeals  from  the  District  Court  of  the  United  States,  for  the  East- 
em  District  of  Pennsylvania ;   Oliver  B.  Dickinson,  Judge. 

Separate  proceedings  by  the  United  States  against  £ouie  Lit  and 
Louie  Fong  for  their  deportation  as  Chinese  laborers  unlawfully  with- 

^=»For  oUier  casM  see  same  topic  ft  KEY -NUMBER  in  all  Key-Numbered  DigesU  ft  Indexes 
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in  the  United  States.    From  orders  of  deportation,  the  defendants 
appeal.    Reversed. 

Marshall  A.  Coyne  and  David  J.  Smyth,  both  of  Philadelphia,  Pa., 
for  appellants. 

A.  Warner  Parker,  Francis  Fisher  Kane,  U.  S.  Atty.,  and  Robert 
J.  Sterrett,  Asst.  U.  S.  Atty.,  both  of  Philadelphia,  Pa.,  for  the  United 
States. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Cir- 
cuit Judges. 

WOOLLEY,  Circuit  Judge.  [1,2]  These  cases  were  argued  to- 
gether. They  are  appeals  from  two  orders  of  deportation  separately 
entered  after  a  joint  hearing.  Chinese  Inclusion  Act,  27  Stat.  25; 
28  Stat.  7.  Two  questions  are  raised.  The  first  is  one  of  law,  "Does 
the  Chinese  Exclusion  Act  apply  to  a  Chinese  person  who  claims 
American  citizenship  by  birth  ?"  We  dispose  of  this  question  by  mere 
reference  to  the  adjudged  cases,  which  conclusively  establish  that  a 
child  bom  in  the  United  States  of  Chinese  parents  domiciled  in  the 
United  States,  becomes,  at  the  time  of  his  birth,  a  citizen  of  the  United 
States  by  virtue  of  the  first  clause  of  the  Fourteenth  Amendment  to 
the  Constitution;  and  that  it -was  competent  for  Congress,  by  the 
Chinese  Exclusion  Act,  to  empower  a  United  States  Commissioner 
to  determine  the  various  facts  on  which  citizenship  depends.  United 
States  V.  Wong  Kim  Ark,  169  U.  S.  649,  18  Sup.  Ct.  456,  42  L.  Ed. 
890;  United  States  v.  Lee  Yen  Tai,  185  U.  S.  213,  22  Sup.  Ct.  629, 
46  L.  Ed.  878;  Chin  Bak  Kan  v.  United  States,  186  U.  S.  193,  22 
Sup.  Ct.  891,  46  L.  Ed.  1121 ;  Moy  Suey  v.  United  States,  147  Fed. 
697,  78  C.  C.  A.  85;  Moy  Guey  Lum  v.  United  States,  211  Fed.  91, 
127  C  C.  A.  515;  Lee  Ah  Yin  v.  United  States,  116  Fed.  614,  54  C. 
C.  A.  70. 

[3]  The  second  question  is  one  of  fact  It  is  whether  the  defend- 
ants, arrested  and  charged  with  being  unlawfully  within  the  United 
States  in  violation  of  the  Chinese  Exclusion  Act  and  defending 
upon  the  ground  that  they  are  American  citizens,  hav^  sustained  the 
burden  imposed  by  the  act  of  establishing  their  citizenship  by  prov- 
ing their  birth  in  this  country. 

The  defendants  are  brothers,  and  at  the  time  of  the  hearing,  were 
of  the  age  of  twenty  and  twenty-four  years  respectively.  They  were 
arrested  as  laborers  and  defended  upon  the  ground  that  they  were 
native-born  citizens  of  this  country.  They  testified  that  they  were 
born  in  San  Francisco,  and  produced  two  Chinese  witnesses  who 
corroborated  them  by  testifying  that  they  were  present  at  their  Shav- 
ing Feasts  a  few  weeks  after  their  birth.  The  defendants  further 
testified  that  their  parents  having  died,  they  came  to  Philadelphia 
with  their  uncle  in  1897,  being  then  of  the  age  of  seven  and  three 
years  respectively.  From  1897  to  1902,  there  is  no  testimony  of  their 
.whereabouts.  A  white  physician  testified  that  he  had  attended  the 
defendants  when  children  for  various  ailments  for  about  twelve  years, 
embracing  the  period  from  1902  to  1914.  His  testimony  was  supple- 
mented by  other  testimony  as  to  residence  covering  a  period  of  a 
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year  or  two  prior  to  the  hearing.  Here  the  defendants  rested.  The 
government  then  presented  its  case,  basing  it  upon  the  testimony  of 
an  Immigration  Inspector,  who  identified  the  defendants  as  young 
men  he  had  seen  on  a  train  coming  from  Canada  in  November,  1913, 
and  also  upon  the  failure  of  the  defendants  to  establish  the  .fact  of 
their  citizenship  by  affirmative  and  satisfactory  proof.  In  rebutting 
the  government's  evidence  of  smuggling,  the  defendants  brought  a 
number  of  witnesses  who  testified  that  they  had  known  the  defend- 
ants for  periods  running  back  two,  three  and  four  years,  thereby,  in 
the  estimation  of  the  Commissioner  and  the  District  Court,  wholly 
disposing  of  the  government's  case  of  smuggling.     Thereafter,  this 

case,  like  the  case  of  Louie  Dai  v.  United  States,  238  Fed.  68, C. 

C.  A.  ,  recently  decided  by  this  court,  resolved  itself  into  the 

question  whether  the  defendants  had  sustained  the  burden  of  proof 
imposed  by  the  statute. 

There  is  in  the  main  a  singular  resemblance  of  the  facts  of  these 
cases  to  those  of  the  case  of  Louie  Dai  v.  United  States,  supra,  and 
the  observations  we  there  made  upon  the  subject  of  the  burden  of 
proof  and  the  quality  of  evidence  required  of  a'  Chinese  person,  ar- 
rested as  a  laborer,  to  avoid  the  penalties  of  the  act,  apply  with  equal , 
force  to  this  case  and  will  not  be  repeated. 

This  case  does  not  present  inconsistencies  in  the  statements  of  the 
defendants,  as  in  the  case  of  Louie  Dai,  but,  as  indicated  in  the  opin- 
ion of  the  District  Court,  presents  a  state  of  facts  of  too  great  con- 
sistency. This  is  another  not  unusual  and  perplexing  phase  of  cases 
of  this  character,  in  passing  upon  which  appellate  courts  are  slow  to 
disturb  the  conclusions  of  trial  courts.  But  here,  as  in  the  case  of 
Louie  Dai,  there  is  testimony  which  is  affirmative  and  satisfactory, 
and  which,  if  true,  clearly  establishes  the  nativity  of  the  defendants. 
May  we  ignore  that  testimony  because  of  its  superlative  accuracy? 

The  trid  court  admitted  that  if  there  had  been  testimony  of  the 
defendant's  residence  in  this  countrv  close  in  point  of  time  to  the  dates 
of  birth,  it  would  have  given  credence  to  the  testimony  of  nativity, 
but  that  there  was  a  wide  and  fatal  gap  between  the  testimony  as  to 
birth  and  the  testimony  as  to  residence  in  Philadelphia.  There  was, 
however,  the  testimony  of  another  witness,  which  appeals  to  us  to 
be  not  only  important,  but  controlling,  in  that  it  meets  the  very  de- 
fect pointed  out.  That  witness  was  the  white  physician,  who  testified 
that  he  had  attended  the  defendants  as  children  for  various  ailments 
for  about  twelve  years.  That  testimony  was  discarded  by  the  Com- 
missioner and  likewise  by  the  District  Court,  and  yet  it  goes  a  good 
way  to  bridge  the  very  gap  complained  of  and  a  great  way  towards 
connecting  the  lives  of  these  young  defendants  in  point  of  time  with 
birth  in  this  country.  This  witness  was  not  impeached  and  his  tes- 
timony was  not  attacked,  and  there  was  nothing  in  the  testimony 
itself  that  weakened  its  force.  We  do  not  believe  the  testimony  of 
this  white  physician  can  be  ignored,  especially  when  we  consider  that 
in  carrying  the  defendants  back  from  youth  to  childhood,  it  carries 
them  to  a  time  so  close  to  their  birth  that  the  testimony  of  birth  ac- 
quires a  force  which,  in  turn,  cannot  be  disregarded  without  reason. 
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True,  this  testimony,  like  the  testimony  of  birth,  is  suspiciously  exact 
in  detail,  but  not  so  much  so  as  to  cast  upon  it  the  color  of  untruth. 
Weighing  all  this  evidence  by  the  standards  which  control  us  in  this 
case,  namely  the  proof  of  a  fact  by  affirmative  and  satisfactory  evi- 
dence, producing  conviction  beyond  a  reasonable  doubt,  we  are  of 
opinion  that  these  two  defendants  have  sustained  the  burden  imposed 
upon  them  by  the  statute  and  that  the  two  orders  should  be  reversed. 


DELAWARE,  L.  &  W.  B.  CO.  v.  PBRROTTA. 
(Circuit  Court  of  Appeals,  Second  Circuit    NoTember  14,  1916.) 

No.  22. 

1.  Master  and  Sbbyant  *=»107(8)— New  Yobk  Employees'  Liabilitt  Act— 

constbuction — "plant." 

Under  the  New  York  Employers*  Liability  Act  (Consol.  Laws,  c.  31,  §§ 
200-204),  as  amended  by  Laws  1910,  c.  852,  wbich  gives  an  employ 6  a 
right  of  action  for  an  Injuiy  received  while  in  the  exercise  of  due  care 
"by  reason  of  any  defect  in  the  ways,  works,  machinery  or  plant"  of 
the  employer,  owing  to  the  negligence  of  the  employer,  or  of  any  one  in 
his  service  intrusted  with  the  duty  of  seeing  that  his  ways,  works,  ma- 
chinery, and  plant  are  in  proper  condition,  as  such  statute  is  construed 
by  the  state  courts,  a  skid  or  gangplank  furnished  by  a  railroajd  company 
for  use  in  unloading  freight  cars,  one  end  of  which  is  placed  on  the  floor 
of  the  car  and  the  other  on  the  platform  or  pier,  is  a  part  of  the  '*plant'' 
of  the  company. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  <S=»107(8). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Plant] 

2.  Mastee  and  Sebvant  €=»107<8) — ^New  Yobk  Emflotebs'  Liability  Act — 

CONSTBUCTION. 

An  employer  cannot  avoid  the  liability  imposed  by  such  act  by  his 
omission  to  supervise  the  condition  of  his  ways,  works,  machinery,  and 
plant,  and  by  imposing  upon  its  employes  the  responsibility  which  the 
act  imposes  upon  him. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Dec.  Dig. 
«=>107(8).] 

8.  Masteb  and  Sebvant  ^=9107(8) — Ma8teb*s  Ljability  fob  Injuey  to  Sebv- 
ant— Defective  Plant. 

Plaintiff,  with  other  longshoremen,  under  a  foreman,  was  employed  by 
defendant  railroad  company  in  loading  and  unloading  its  cars  at  a  pier 
to  which  the  cars  were  brought  on  floats.  His  gang  was  directed  by  the 
foreman  to  finish  unloading  a  car,  which  had  been  partly  unloaded  by 
another  gang.  The  latter  had  left  the  door  open,  with  a  skid  in  place, 
reaching  from  the  car  door  to  the  pier,  over  which  the  goods  were  moved 
on  trucks.  As  plaintiff  was  passing  down  with  his  truck,  the  sldd  fell, 
and  he  was  severely  injured.  Owing  to  the  action  of  the  tide,  which 
varied  the  height  of  the  floats,  it  was  necessary  to  safety  that  the  skids 
should  be  made  fast  to  the  car,  and  for  that  purpose  they  were  In  general 
equipped  with  ropes.  Defendant  kept  a  number  of  skids  on  the  pier  for 
the  use  of  the  workmen,  who  made  their  own  selectipns  and  put  them 
in  place.  There  was  evidence  warranting  a  finding  that  the  skid  in 
question  was  not  so  equipped,  and  was  not  fastened  to  the  car,  and  that 
plaintiff,  whose  gang  did  not  make  the  selection,  did  not  know  sucii 

^=:»For  other  cases  see  same  topic  ft  KET-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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facts.  Beld  that,  under  the  statute,  defendant  was  not  relieved  from 
liability  by  the  fact  that  it  supplied  skids  in  good  condition,  and  that  a 
judgment  for  plaintiff  was  sustained  by  the  evidence. 

[Ed.    Note. — For   othep  cases,    see   Master   and    Servant,    Dec    Dig. 
€=>107(8).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Action  at  law  by  Carmine  Perrotta  against  the  Delaware,  Lacka- 
wanna &  Western  Railroad  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

The  action  was  commenced  originally  in  the  Supreme  Court  of  the 
state  of  New  York  for  the  county  of  Kings.  The  case  was,  however, 
removed  by  the  plaintiff  in  error  to  the  United  States  District  Court 
for  the  Eastern  District  of  New  York,  on  the  ground  of  diversity  of 
citizenship. 

A.  J.  McMahon,  of  New  York  City,  for  plaintiff  in  error. 
Adolph  Ruger,  of  Brooklyn,  N.  Y.,  for  defendant  in  error. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  This  is  an  action  by  an  employ^  agsunst 
an  employer.  It  is  brought  under  the  Employers'  Liability  Act  of  the 
state  of  New  York  (Consol.  Laws,  c.  31,  §§  200-204),  and  is  for  the 
recovery  of  damages  for  personal  injuries  incurred  by  the  plaintiff 
and  alleged  to  have  been  caused  solely  by  reason  of  the  negligence  of 
the  defendant. 

[3]  The  plaintiff  is  a  longshoreman,  who  was  employed  by  the  de- 
fendant in  loading  and  unloading  cars  at  its  pier  in  the  North  River 
in  the  borough  of  Manhattan,  city  of  New  York.  The  cars  were  brought 
to  the  pier  on  lighters  or  floats  holding  10  or  12  cars  according  to  their 
size.  The  plaintiff  had  been  working  for  defendant  on  the  dock  prior 
to  this  accident  for  about  4  or  5  months.  He  was  so  engaged  trucking 
freight  out  of  the  cars  on  the  day  of  the  accident,  December  24,  1913. 
On  the  afternoon  of  that  day  the  plaintiff  and  his  gang  were  direct- 
ed by  the  foreman  who  had  charge  of  the  loading  and  unloading  of 
the  freight  at  this  pier,  and  who  had  general  superintendence  of  the 
plaintiff  and  his  gang,  to  go  to  work  and  remove  the  freight  from  the 
car  where  the  accident  occurred.  According  to  the  testimony  of  some 
of  the  witnesses  they  found  the  door  of  the  car  open  and  the  car 
partially  unloaded  by  another  gang  which  worked  there  in  the  morning. 
The  skid  was  in  place  and  the  men  went  to  work  as  ordered. 

The  cars  were  unloaded  by  means  of  ordinary  two-wheeled  hand 
trucks.  The  plaintiff  was  the  first  one  of  his  gang  to  start  from  the 
car  across  the  skid  with  a  load,  and  it  was  his  first  trip  across  it.  There 
was  quite  a  steep  incline  from  the  car  to  the  floor  of  the  pier,  and  plain- 
tiff was  pulling  the  hand  truck  behind  him ;  that  being  the  only  way  the 
truck  could  be  handled  under  the  conditions. .  He  started  down  the  skid, 
and  as  his  truck  got  upon  it  ihe  skid  fell,  and  with  it  the  truck,  box, 
and  plaintiff.  The  box,  which  weighed  about  600  pounds,  fell  upon 
his  leg  and  inflicted  a  severe  and  painful  injury.  As  a  result  he  was 
confined  to  his  bed  for  58  daysj  and  was  unable  to  work  for  about  4 
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months.  At  the  time  of  th'e  trial,  which  was  nearly  2  years  after  the  ac- 
cident, he  claimed  he  still  suffered  pain  from  the  injuries  he  received. 

The  plaintiff  claims  that  the  injuries  he  suffered  were  due  solely  to 
the  negligence  of  the  defendant  in  failing  to  provide  him  with  a  safe 
place  in  which  to  work.  It  is  said  that. the  skid  was  not  provided 
with  ropes,  and  so  was  not  fastened  either  to  the  pier  or  lighter,  with 
the  result  that,  when  the  lighter  rose  by  reason  of  the  rise  of  the  tide, 
the  skid  slid  from  the  lighter  to  the  pier. 

The  defendant  claims  that  it  is  not  responsible  for  the  fact  that  a 
defective  skid  was  used,  if  an  unfit  one  was  in  fact  used,  as  it  was 
selected  and  put  in  place  by  the  men  who  used  it,  and  that  if  its  posi- 
tion changed  after  it  was  placed  in  position,  it  was  because  the  tide 
had  risen,  and  that  the  plaintiff  should  have  known  of  the  situation, 
and  if  he  went  to  work  without  having  the  skid  so  secured  that  it 
would  not  fall  when  the  tide  rose  it  was  his  own  fault,  and  that  he  is, 
therefore,  not  entitled  to  recover. 

The  plaintiff  denies  that  he  or  his  gang  selected  or  put  in  place  the 
skid,  or  that  he  had  at  the  time  he  used  it  any  knowledge  of  its  de- 
fective condition.  He  asserts  that  it  was  selected  by  and  put  in  place 
by  a  different  gang  in  the  forenoon,  and  that  in  the  afternoon  he  and 
his  gang  were  instructed  to  use  it  in  unloading,  and  that  he  was  obey- 
ing that  instruction,  given  by  a  superior,  when  the  accident  happened. 

There  was  a  conflict  in  the  testimony  as  to  whether  the  skid  in  use 
by  the  plaintiff  at  the  time  of  the  accident  was  or  was  not  provided 
with  ropes.  Two  witnesses  testified  that  it  was  equipped  with  the 
ropes,  and  that  they  were  fastened  to  the  car.  This  testimony  was  con- 
tradicted by  the  plaintiff,  who  said  the  skid  had  no  ropes,  and  in  this 
he  was  corroborated  by  three  other  witnesses,  who  were  certain  that 
there  were  none.  The  question  was  for  the  jury,  and  we  must  accept 
their  verdict  as  conclusive  of  the  fact  that  this  particular  skid  had  no 
ropes.  The  evidence  shows  that  there  were  some  35  or  more  skids  on 
the  pier,  and  that  all  of  them  except  the  one  in  question  were  provid- 
ed with  ropes  from  4  to  5  feet  in  length,  by  which  they  could  be  tied 
fast  to  the  beams  and  the  cross-bars  under  the  car  to  keep  the  skid  in 
position. 

The  evidence  also  shows  that  when  a  gang  was  instructed  to  unload 
a  car  they  went  and  got  a  skid  from  among  those  the  defendant  had 
provided,  and  that  they  took  any  one  they  thought  suitable,  and  fas- 
tened it  by  the  ropes  to  the  car,  so  that  it  would  not  be  made  insecure 
by  the  changes  in  the  tide. 

[1]  The  New  York  Liability  Act  provides  that: 

"When  personal  injury  Is  caused  to  an  employ^  who  Is  himself  in  the  exer- 
cise of  due  care  and  diligence  at  the  time: 

"1.  By  reason  of  any  defect  in  the  condition  of  the  ways,  works,  machinery, 
or  plant,  connected  with  or  used  in  the  business  of  the  employer  which  arose 
from  or  had  not  been  discovered  or  remedied  owing  to  the  n^ligence  of  the 
employer  or  of  any  person  in  the  service  of  the  employer  and  Intrusted  by 
him  with  the  duty  of  seeing  that  the  ways,  works,  machinery,  or  plant,  were 
in  proper  condition ; 

**2,  By  reason  of  the  negligence  of  any  person  in  the  service  of  the  employer 
intrusted  with  any  superintendence  or  by  reason  of  the  negligence  of  an^ 
person  intrusted  with  authority  to  direct,  control  or  command  any  employ^ 
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In  the  performance  of  the  duty  of  such  employ^.  The  employ^  •  •  •  ^all 
have  the  same  right  of  compensation  and  remedies  against  the  employer  as 
if  the  employ^  had  not  been  an  employ^  of  nor  in  the  service  of  the  employer 
nor  engaged  in  his  work.'* 

If  the  injury  was  due  to  a  defect  in  the  condition  of  the  ways,  works, 
machinery,  or  plant  furnished  the  plaintiff  by  the  defendant,  and  the 
defect  was  not  discovered  or  remedied  owing  to  the  carelessness  and 
negligence  of  the  defendant,  or  of  a  person  in  its  employ  intrusted 
with  the  duty  of  seeing  to  it  that  the  ways,  works,  machinery,  or  plant 
were  in  proper  condition,  then  the  plaintiif  was  entitled  to  recover 
under  the  act  provided  he  was  not  guilty  of  contributory  negligence. 

The  New  York  Court  of  Appeals  in  Nappa  v.  Erie  R.  R.  Co.,  195 
N.  Y.  176,  182,  88  N.  E.  30,  21  L.  R.  A.  (N.  S.)  96  (1909),  held  that 
a  skid  used  in  unloading  freight  cars,  one  end  of  which  was  placed  on 
the  floor  of  the  car  and  the  other  on  the  platform  which  opened  onto 
the  floor  of  the  freight  house,  was  no  part  of  the  ways,  works,  or 
machinery  under  the  Employers'  Liability  Act  of  1902  (Laws  1902,  c. 
600). 

The  words  "ways,  works  and  machinery"  were  not  inclusive  of 
everything  furnished  to  the  employe  for  use  in  the  business  of  the  em- 
ployer. But  in  1910  the  act  was  amended  (Laws  1910,  c.  352),  and 
the  word  "plant"  was  added,  making  the  provision  read  "ways,  works, 
machinery  or  plant."  As  thus  amended  the  act  was  construed  in  Wilev 
v.  Solvay  Process  Co.,  215  N.  Y-  584,  590,  109  N.  E.  606,  608  (1915), 
the  court  saying: 

'The  word  'plant'  in  its  ordinary  acceptation,  when  used  in  connection  with 
.  and  r^ating  to  a  business,  includes  everything  other  than  supplies  and  stock 
in  trade  necessary  and  requisite  to  the  carrying  on  of  the  business.  It  in- 
cludes in  the  language  of  Lindley,  L.  J.  (Yarmouth  v.  France,  L.  R.  19  Q.  B. 
Div.  647,  658):  'Whatever  apparatus  is  used  by  a  business  man  for  carrying 
on  his  business— not  his  stock  in  trade  which  he  buys  or  makes  for  sale;  but 
.all  goods  and  chattels,  flxed  or  movable,  lire  or  dead,  whidx  he  keeps  for 
permanent  employment  in  his  business.' " 

Then  the  court  added : 

"A  plant  without  tools  and  appliances  would  be  useless  as  such.  A  plant 
is  defective  when  any  part  of  it  is  not  in  a  proper  condition  for  the  purpose 
for  which  it  was  intended,  and  it  is  also  d^ective  when  it  is  so  incomplete 
th^t  the  use  of  the  plant  is  dangerous  by  reason  of  the  faUure  to  furnish 
reasonably  necessary  parts  for  the  purpose  for  which  it  is  used." 

And  in  Drury  v.  American  Fruit  Product  Co.,  163  App.  Div.  509,  513, 
148  N.  Y.  Supp.  675,  decided  after  the  amendment  of  the  act  above 
referred  to,  a  skid,  placed  with  one  end  on  a  railroad  car  and  the  other 
end  on  a  platform  by  the  sidewalk  and  used  for  unloading  barrels,  was 
held  to  be  a  part  of  the  "plant." 

The  skid  being  a  part  of  the  plant  owfaed  by  the  employer  the  ques- 
tion was  for  the  jury  to  say  whether  its  defective  condition  arose  from 
or  had  not  been  discovered  or  remedied  owin|^  to  the  negligence  of 
such  employer,  or  of  some  person  in  his  service  intrusted  with  and 
exercising  superintendence.  The  question  was  submitted  accordingly, 
and  the  jury  charged  that: 

"If  he  had  the  right,  on  the  facts  as  I  have  stated  the  Issues,  to  suppose 
that  the  defendant  had  been  keeping  track  of  that  gangway,  or  if'  from  past 
238F.--0 
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experience  he  shonM  not  have  expected  that  It  had  been  left  there  foi*  the 
men  to  take  care  of  themselves,  and  if,  therefore,  it  was  the  defendant*s  duty 
either  to  take  that  gangplank  down,  have  it  inspected  or  see  that  it  was  safe 
before  longshoremen  were  allowed  to  go  and  use  that  gangplank  without  fur- 
ther instructions,  why  then  he  would  make  out  a  case,  and  you  would  have  to 
consider  how  much  would  compensate  him  for  the  accident  which  occurred 
to  him  on  this  day.*' 

It  is  sufficient  for  the  purpose  of  this  case  to  say  of  this  instruction 
that  it'  contains  nothing  of  which  the  defendant  has  a  right  to  complain. 
The  New  York  act  expressly  provides  that  the  contributory  negligence 
of  the  injured  employe  is  a  defense  to  be  pleaded  and  proved  by  the 
defendant. 

The  defendant  pleaded  contributory  negligence  as  a  defense,  and 
the  charge  of  the  court  made  it  plain  that  if  the  plaintiff  had  been 
guilty  of  contributory  negligence  there  could  be  no  recovery.  The 
jury  were  charged  that  there  could  be  no  recovery  "if  this  accident 
occurred  through  any  fault  or  negligence  on  the  part  of  the  plaintiff, 
from  some  matter  as  to  which  he  might  have  been  careless  or  negligent, 
and  the  accident  have  been  prevented,  then  the  plaintiff  cannot  recov- 
er." The  court  could  not  upon  the  testimony  have  decided  that  the 
plaintiff  was  guilty  of  contributory  negligence  as  matter  of  law.  And 
the  action  of  the  jury  is  conclusive  upon  th^ question  of  fact. 

It  has  been  held  in  New  York  that  the  Employers*  Liability  Act  has 
no  application  when  the  servant  himself  prepares  the  place  to  work, 
Pratt  V.  McKee,  147  App.  Div.  72,  131  N.  Y.  Supp.  763;  Mattson  v. 
Phoenix  Const.  Co.,  135  App.  Div.  234,  120  N.  Y,  Supp.  566.  But 
the  jury  in  the  case  at  bar  was  instructed  that  if  the  skid  was  placed 
in  position  by  the  plaintiff,  or  any  of  the  gang  in  which  he  was  work- 
ing, the  plaintiff  could  not  recover.  The  verdict  of  the  jury  has  de- 
termined, therefore,  that  the  plaintiff  did  not  prepare  the  place  to  work. 
And  there  is  testimony  in  the  recofd  which  justifies  the  conclusion 
which  the  jury  reached.  The  plaintiff  testified,  as  before  stated,  that 
the  skid  had  been  placed  in  position  in  the  morning  by  another  gang 
which  had  worked  there  in  unloading  freight.  In  this  he  was  corrobo- 
rated by  other  witnesses,  who  testified  that  none  of  the  plaintiff's  gang 
had  had  anything  to  do  with  putting  the  skid  in  place. 

No  action  can  be  maintained  under  the  act  unless  notice  of  the  time, 
place,  and  cause  of  the  injury  is  given  to  the  employer  within  a  time 
specified,  and  unless  action  is  commenced  within  a  time  specified. 
That  notice  was  given  and  action  commenced  within  the  time  required 
is  not  disputed.  The  purpose  of  the  Employers'  Liability  Acts  in 
general,  as  we  understand  them,  is  to  make  the  master  absolutely  re- 
sponsible for  the  proper  discharge  of  certain  personal  duties  which  he 
owes  to  servants  entering  his  employment,  and  from  which  he  can- 
not relieve  himself  except  by  performance.  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Seeley,  54  Kan.  21,  37  Pac.  104. 

[2]  Under  these  acts  "the  injured  servant  is  given  a  right  to  recover 
damages  in  the  cases  enumerated,  although  the  abnormal  conditions 
which  caused  his  injury  may  have  been  created  or  suffered  to  con- 
tinue through  the  negligence  of  a  fellow  servant."  Labatt's  Master 
and  Servant,  volume  5,  page  5147.    It  is  true  that  under  the  New  York 
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act,  as  we  have  seen,  the  contributory  negligence  of  the  employe  will 
defeat  his  recovery.  But  we  cannot  assent  to  the  proposition  that, 
because  the  defective  plank  was  put  in  place  by  a  gang  to  which  the 
plaintiif  did  not  belong,  and  because  it  was  taken  out  of  a  number  of 
others  not  defective,  the  practice  being  to  allow  the  men  to  select 
their  own  skid  and  put  it  in  position,  therefore  the  employer  is  re- 
lieved from  the  duty  imposed  by  the  act  The  employer  cannot,  in 
our  opinion,  avoid  the  liability  which  the  act  imposes  by  its  omission 
to  supervise  the  condition  of  its  ways,  works,  machinery,  or  plant,  and 
by  imposing  upon  its  employes  the  responsibility  which  the  act  im- 
poses upon  it.  This  skid  was  a  part  of  tiie  defendant's  plant,  and  was 
out  of  order,  and  its  condition  was  unknown  to  the  plaintiff  at  the 
time.  That  another  gang  had  selected  it,  and  put  it  in  place,  and  used 
it  cannot  relieve  the  employer  from  his  responsibility  to  this  plaintiff 
for  a  defective  condition  of  which  he  had  no  knowledge,  and  which 
a  jury  had  found  was  due  to  the  employer's  negligence. 

The  assistant  foreman  who  had  the  immediate  supervision  of  the 
plaintiff  testified  that  he  left  it  to  the  gangs  to  get  the  skids  from 
among  those  the  defendant  provided,  and  to  put  them  in  place,  but 
he  admitted  that  it  was  a  part  of  his  duty  to  see  that  the  men  used 
them  properly.  He  was  asked  whether,  if  he  saw' anything  about  a 
gangplank  that  looked  dangerous  and  might  endanger  the  freight,  it 
was  his  business  to  see  it  made  straight ;  and  he  said  that  it  was,  and 
that  it  was  the  duty  of  the  men  to  obey  his  instructions.  He  was 
asked,  "Did  you  ever  inspect  this  particular  gangplank?"  and  he 
replied,  "I  don't  think  I  ever  did."  He  also  testified  that  he  made 
no  examination  of  it  after  the  accident.  If  the  skid  had  been  pro- 
vided with  ropes,  and  the  plaintiff  and  his  gang  had  been  instructed 
to  fasten  it  by  the  ropes  to  the  car,  and  had  failed  to  do  so,  the  omis- 
sion would  have  been  a  detail  of  the  work,  and  not  an  act  of  super- 
intendence.   See  Pratt  v.  McKee,  supra.    But  such  was  not  this  case. 

If  the  plaintiff  is  entitled  to  recover,  and  we  think  he  is,  the  verdict, 
which  is  only  for  $500,  certainly  cannot  be  deemed  excessive. 

Judgment  affirmed. 


FEARON  et  al.  v.  BANKERS'  TRUST  GO.  et  al.  (two  cases). 

(drcuit  Court  of  Appeals,  Third  Circuit.    December  19,  1916.) 

Nos.  2165.  2172. 

Railboads  ^=»196 — ^Rsceivebship — Reorganization. 

An  order  confirming  a  master's  sale  of  railroad  property,  which  had 
heen  in  the  hands  of  receivers  for  eight  years,  affirmed,  where  the  sale 
was  pursuant  to  a  plan  of  reorganization  approved  by  the  holders  of 
$25,000,000,  out  of  a  total  of  $30,000,000,  of  first  mortgage  bonds,  and 
opposed  only  by  the  holders  of  the  remaining  bonds  of  the  same  issue, 
such  bondholders  being  the  only. persons  having  any  practical  interest  in 
the  property,  and  where  »the  plan,  while  involving  a  heavy  assessment 
on  the  bondholders,  was  open  to  all  aUke,  and  commended  itself  to  the 

4=»For  oUier  cases  lee  sam«  topic  A  KBT-NX7MBBR  in  all  Key-Numbered  DieesU  ft  Indexes 


Digitized  by 


Google 


84  238  FEDERAL  ApORTEB 

court  as  the  only  practicable  one  by  wMch  any  considerable  part  of  their 
investment  might  be  saved. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  §$  659-661 ;  Dec. 
Dig.  <©=>196.] 

Appeals  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Pennsylvania;   Charles  P.  Orr,  Judge. 

Suits  in  equity  by  the  Bankers'  Trust  Company  to  foreclose  mort- 
gages of  the  Wabash  Pittsburgh  Terminal  Railway  Company  and  tie 
Wabash  Pittsburgh  Railway  Company.  Charles  Fearon  and  others, 
composing  a  bondholders'  committee,  appeal  from  an  order  refusing 
them  permission  to  intervene,  and  from  an  order  confirming  a  sale  of 
the  property.    Affirmed. 

Gifford  K.  Wright,  of  Pittsburgh,  Pa.,  Frank  B.  Bracken,  of  Phil- 
adelphia, Pa.,  and  Charles  J.  Bonaparte,  of  Baltimore,  Md.,  for  appel- 
lants. 

William  W.  Green  and  Arthur  H.  Van  Brunt,  both  of  New  York 
City,  for  appellees. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge.  This  case  concerns  the  winding 
up  of  what  may  be  called  the  Pittsburgh  Wabash  Railroad  receiver- 
ship. It  comes  before  us  in  two  phases :  One  is  an  appeal  by  certain 
first  mortgage  bondholders,  represented  by  the  Fearon  committee,  from 
an  order  of  the  court  below  refusing  to  allow  them  to  become  inter- 
veners ;  the  other,  their  appeal  from  an  order  of  said  court  dismissing 
their  exceptions  to,  and  confirming,  a  master's  sale  of  the  receivership 
property.  The  two  cases  were  presented  and  heard  separately,  but 
as  die  parties  are  the  same,  and  as  they  in  substance  involve  the  same' 
matters,  we  consider  and  dispose  of  them  both  in  the  present  opinion. 

In  the  final  analysis  the  question  before  us  is  whether  the  master's 
sale  should  be  set  aside.  This  fact  makes  it  needless  for  us  to  discuss 
the  alleged  error  of  the  court  in  denying  the  JFearon  committee's  peti- 
tion to  intervene,  for  in  the  full  hearing  of  the  cause,  which  this  court 
has  invited  and  has  given,  we  have  for  all  practical  purposes  afforded 
that  committee  as  broad  rights,  status,  and  judicial  consideration  as 
though  their  petition  to  intervene  had  been  granted  and  they  had  all 
the  rights  of  a  party  litigant. 

Addressing  ourselves,  therefore,  to  the  crux  of  this  controversy,  let 
us  inquire  whether  ground  lias  been  shown  of  such  moment  as  to  con- 
strain this  court  to  set  aside  a  sale  at  the  instance  of  a  committee  rep- 
resenting approximately  some  $5,000,000  of  bonds,  when  two  other 
committees,  representing  approximately  some  $25,000,000  of  bonds  of 
the  same  issue,  are  urging  such  sale,  and  where  such  majority  bond- 
holders, by  assessing  themselves  and  paying  in  practic^dly  $300  on  each 
$1,000  of  their  bonds,  have  thus  given  earnest  of  their  conviction  that 
in  no  other  way  than  the  sale  made  can  this  property  be  disposed  of  and 
this  receivership  terminated. 

A  patient  study  and  full  consideration  of  the  subject  has  irresisti- 
bly led  us  to  agree  with  the  view  taken  by  this  large  majority  of  the 
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bondholda^,  and  we  may  further  say  we  are  satisfied  that,  without  the 
furnishing  of  some  such  substantial  sum  as  has  been  raised  by  this 
heavy  bond  assessment,  no  effective  reorganization  of  this  property 
could  be  made  by  any  future  plan.  Moreover,  it  will  be  observed  that 
this  case  is  not  one  between  the  usual  conflicting  classes  of  creditors, 
bondholders  of  different  issues,  stockholders,  etc..  whose  contentions 
and  relative  rights  in  foreclosure  proceedings  make  the  balancing  of 
their  relative  class  rights  a  matter  of  grave  difficulty.  The  situation  is 
here  different.  This  is  wholly  a  question  between  those  of  a  single 
class,  viz.,  the  first  mortgage  bondholders,  for  it  has  now  become  clear 
that  they,  and  they  alone,  have  any  practical  interest  in  this  property, 
and  the  question  is :  How  shall  the  interest  of  that  whole  class  of  such 
bondholders  be  worked  out  by  themselves?  For  it  is  also  manifest 
that,  being  the  sole  parties  in  interest,  they  must  work  out  that  outcome 
themselves.  The  question,  therefore,  narrows  itself  to  the  business 
proposition:  First,  is  this  majority  plan  of  reorganization,  of  which 
this  sale  is  a  step,  fair  to  the  minority;  and,  secondly,  if  this  plan  of 
reorganizatipn  is  rejected,  and  the  bondholders  supporting  it  in  effect 
disorganized  and  scattered,  what  other  and  better  plan  is  possible, 
probable,  or  suggestible  ? 

That  the  plan  proposed  may  be  taken  advantage  of  and  participated 
in  by  all  the  bondholders,  including  these  exceptants,  and  that,  in  the 
event  of  the  confirmation  of  this  sale,  every  such  outstanding  bond- 
holder, every  second  mortgage  bondholder,  and,  indeed,  any  person 
who  desires,  can  avail  themselves  Of  the  privilege  of  participating  in  it 
on  the  same  footing  as  the  majority  bondholders,  in  itself  shows  tjbat 
the  plan  proposed  is  fair  and  equitable,  in  that  it  treats  alike  all  par- 
ties interest^  therein.  In  other  words,  the  majority  bondholders  in 
effect  have  afforded  the  minority  an  equality  of  participation,  condi- 
tioned on  the  fair  and  equitable  condition  that  the  minority  equitably 
share  the  financial  burden  that  alone  makes  any  reorganization  prac- 
tical. To  this  answer  is  made  that  a  $300  assessment  on  a  $1,000 
bond  is  a  burden  which  no  bondholder  ought  to  have,  imposed  on  him, 
and  is  one  which  probably  som«  of  them  cannot  meet  We  recognize 
the  hardship  of  the  situation,  but  the  court  is  here  dealing,  not  alone 
with  the  disappointed  expectations  of  these  minority  bondholders  in 
their  original  investment,  but  with  the  present  practical  question :  What 
can  be  done  to  work  out  as  much  salvage  as  possible  for  all  the  bond- 
holders from  the  property  they  hold  as  security,  which  is  now  in  the 
court's  charge? 

When  a  great  majority  of  such  bondholders,  dealing  fairly  with  all 
others,  say  to  a  court:  This  is  our  only  possible  salvage  plan;  the 
necessity  of  salvage  is  such  that,  to  save  our  original  investment,  we 
have  felt  constrained  to  add  $9,000,000  to  our  original  $30,000,000— a 
court  which  denies  to  such  self-assessing  bondholders  the  right  in  their 
own  way  to  conserve  and  salvage  their  own  security  is  assuming  a 
grave  responsibility.  To  warrant  it  rejecting  such  proposed  plan,  a 
court  should  have  a  clear  and  reasonable  probability  of  some  other 
plan  or  course  which  would  brin^  better  results  to  these  bondholders 
as  a  whole.    And  when  it  is  considered  that  the  minority  bondholders 
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practically  indicate  their  unwillingness  or  inability  to  pay  a  rate  of  as- 
sessment which  is  made  lower  by  its  being  shared  by  over  $20,000,000 
bondholders,  what  reasonable  hopes  can  they  hold  out  to  the  court 
that  they  themselves  will  consent  to  any  plan  that  calls  for  any  assess- 
ment ?  But  that  this  property  can  be  reorganized,  that  other  property, 
the  very  links  required  to  its  being  made  a  dependable  workable  whole, 
can  be  acquired,  and  other  necessary  steps  taken,  without  the  substan- 
tial contribution  of  tlie  new  capital  which  the  majority  bondholders 
have  assessed  themselves  to  provide,  is  so  clear  that  any  other  theory 
of  reorganization  may  be  dismissed  as  impractical. 

Seeing,  then,  that  tfie  plan  proposed  is  fair  and  equitable,  and  that 
it  is  open  to  all  bondholders,  and  carries  no  exclusive  privileges  to  those 
urging  its  adoption,  we  turn  to  the  next  question:  What  other  and 
better  plan  is  possible? 

The  fact  that  after  the  many  years  of  this  protracted  receivership 
no  other  workable  plan  has  been  suggested  is  in  itself  persuasive  that 
no  other  was  possible.  And  why  this  is  so  will  be  clear,  when  tlie  sit- 
uation confronting  these  bondholders  and  the  court  as  the  administra- 
tive guardian  of  their  property  is  rightly  understood.  Without  enter- 
ing into  minor  details,  we  confine  ourselves  to  the  more  substantial 
features.  This  receivership  was  begun  in  1908.  Seven  years  later,  in 
August,  1915,  this  Fearon  committee  was  formed;  eight  years  later, 
in  May,  1916,  it  sought  to  intervene.  During  these  intervening  eight 
years,  none  but  the  present  plan  has  taken  practical  form,  although 
during  all  those  years  large  numbers  of  the  first  mortgage  bondholders 
have  been  active  in  an  effort  to  protect  their  interests.  There  were 
outstanding  $30,000,000  of  first  mortgage  bonds,  and  a  protective  com- 
mittee, called  the  Wallace  committee,  was  formed  shortly  after  the 
receivership,  with  which  was  deposited  somewhat  over  $28,000,000  of 
such  bonds.  Subsequently  some  of  these  Wallace  bondholders  with- 
drew their  bonds,  and  with  some  outstanding  bondholders  formed,  in 
1910,  the  Chaplin  committee,  which  represented  $10,000,000  in  bonds. 
These  two  committees  worked  separately,  with  different  ends  in  view, 
for  several  years,  when  the  inevitable  logic  of  the  situation  drove  the 
two  committees  to  unite  and  form  the  joint  reorganization  committee, 
which  is  now  carrying  out  the  plan  of  reorganization,  of  which  the 
present  sale  is  a  step. 

On  June  28,  1915,  this  joint  committee  made  public  a  proposed  re- 
organization plan  which  called  for  an  assessment  of  $300  on  each  ac- 
cepting $1,000  bond,  and  required  for  its  consummation  the  raising 
by  such  assessment  to  the  extent  of  $9,000,000.  This  plan,  it  will  be 
observed,  required  the  participation  of  $30,000,000,  or  the  whole  of 
the  bondholders.  It  was  not  successful,  for  the  manifest  reason  that 
the  $30,000,000  bondholders  would  not  or  could  not  pay  the  assess- 
ment required  to  provide  the  $9,000,000  necessary,  and  it  was  therefore 
followed,  January  10,  1916,  by  an  amended  plan  which  provided  for 
an  underwriting  to  the  extent  of  $5,000,000,  whereby  the  underwriters 
were  to  subscribe  for  and  get  securities  of  a  new  organized  company, 
with  commissions  of  $500,000.  The  effort  of  these  committees  to 
evolve  some  plan  was,  as  it  will  appear,  done  under  constraint  of  a 
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constant  effort  of  the  court  to  wind  up  this  long-protracted  receiver- 
ship. As  early  as  January  3,  1913,  that  court  entered  a  decree  in  for^ 
closure  on  the  mortgage  securing  these  bonds,  and  directed  that  a  sale 
be  made  by  the  master  at  a  time  to  be  appointed  by  him.  By  this  sale 
order  an  upset  price  of  $6,000,000  was  required.  It  left  the  date  of 
sale  open  until  such  time  as  the  bondholders  could  agree  on  a  plan  of 
sale.  This  order  of  sale  was  delayed  more  than  three  years  by  the  in- 
ability of  the  bondholders  to  work  out  any  plan  of  reorganization.  In 
the  meantime,  and  during  these  long  delays  of  the  bondholders,  the 
court  had  at  their  instance  granted  to  its  receivers  the  right  to  issue 
receivership  certificates  for-  substantially  $3,100,000.  In  the  course  of 
time  these  certificates  became  overdue,  and  some  of  their  holders  were, 
by  petition,  urging  their  payment. 

It  will  be  noticed  the  upset  price  of  $6,000,000  had  been  made  in 
the  decree  of  sale;  but  as  no  time  was  set  for  a  sale,  and  no  plan 
had  been  formulated  for  reorganization,  it  would  seem  that  such  figure 
was  not  set  on  the  basis  of  any  then  existing  plan  of  sale,  but  rather 
as  a  proposed  basis  on  which  a  plan  might  be  worked  out,  and  was 
made  in  view  of  the  price  at  which  the  bonds  were  then  selling.  Treat- 
ing it  as  such,  the  court  below,  by  a  modifying  order  of  May  15,  1916, 
reduced  the  upset  price  from  $6,000,000  to  $3,000,000.  This  action  by 
the  court  below  clearly  fell  within  the  range  of  the  discretion  vested 
in  courts  in  such  matters,  for  it  will  be  manifest  that,  while  the  net 
result  of  the  payment  of  the  upset  price  of  $3,000,000  was  that  non- 
participating  bondholders  would  realize  approximately  10  per  cent,  of 
their  bonds,  and  that  assenting  bondholders  were  willing  to  allow  what 
is  conceded  to  be  an  extradrdinarily  heavy  assessment  to  be  applied  to 
that  extent,  it  was  no  doubt  apparent  to  the  court  that,  if  the  upset 
price  was  fixed  at  double  that  sum,  a  large  number  of  bondholders  who 
were  content  to  assess  themselves  up  to  $300  per  bond  would  refuse 
to  join  in  a  plan  which,  to  provide  for  such  increased  payment  to  non- 
participating  bondholders,  must  correspondingly  provide  for  a  larger 
assessment  on  the  participating  ones.  Moreover,  it  must  not  be  over- 
looked that  this  order  of  May  IS,  1916,  by  the  lowering  of  the  upset 
price  to  $3,000,000,  made  it  possible  for  the  Fearon  committee,  the  ex- 
ceptants, to  qualify  as  a  bidder  at  the  sale,  and  prevented  such  com- 
mittee from  being  shut  out  as  a  bidder,  which  it  would  have  been,  had 
the  $6,000,000  price  been  allowed  to  stand. 

Turning,  now,  to  the  Fearon  committee,  we  find  it  was  formed  in 
August,  1915.  It  represented  $450,000  free  bonds  and  $3,500,000  of 
certificates  issued  to  bondholders  who  had  previously  deposited  their 
bonds  with  either  the  Wallace  or  Chaplin  committees.  The  year  there- 
after intervening  before  the  sale  was  made  afforded  reasonable  time 
for  the  development  of  some  plan,  but  the  year  passed  without  the  sub- 
mission of  any  plan  whatever  by  that  committee.  And  in  that  connec- 
tion an  inspection  of  the  instrument  creating  the  committee  shows  that 
no  provision  was  therein  made  for  carrying  into  effect  any  plan  of  re- 
organization, or,  indeed,  formulating  one  for  submission  to  the  court. 
True,  the  suggestion  is  made  by  the  exceptants  that  this  property  could 
be  sold  in  separate  parcels ;  but,  apart  from  such  plan  not  commend- 
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ing  itself  to  the  court  below  nor  to  us,  it  does  not  commend  itself  to 
the  large  majority  of  the  bondholders,  who  feel  that  the  best  course 
is  not  only  to  hold  the  property  covered  by  their  bonds  intact,  but  by 
the  assessment  to  provide  for  the  acquisition  of  such  other  properties 
as  will  round  out  and  link  up  with  the  mortgaged  part.  Indeed,  we 
may  here  say  that,  in  so  doing,  this  reorganization  plan  is  in  a  general 
way  now  doing  what,  if  it  had  been  originally  done,  would  have  tended 
to  make  a  more  stable  security  for  these  bondholders.  To  do  that  now 
the  heavy  assessments  made  or  underwritten  are  required  and  are 
being  applied.  Without  entering  into  minor  details,  it  suffices  to  say 
that,  after  applying  some  $3,500,000  to  receivers'  certificates  and  oIh 
ligations,  which,  of  course,  had  to  be  met  in  advance  of  bondholders' 
rights,  substantially  $4,000,000  more  in  cash  were  necessary  to  acquire 
property  not  covered  by  the  mortgage,  but  which  was  required  to  round 
up  and  make  of  unitary  value  the  property  secured  by  the  mortgage. 
The  lack  of  this  property  is  what,  in  part,  weakened  the  supposed  se- 
curity of  the  original  investment;  its  ownership  is  necessary  to  any 
stable  scheme  of  reorganization  suggested. 

Viewing  the  case  as  a  whole,  and  in  all  its  broad  aspects,  we  are  of 
opinion  the  court  below  committed  no  error  in  confirming  this  sale  and 
taking  steps  to  wind  up  this  receivership.  The  present  unfortunate 
situation  was  created  by  the  bondholders  in  their  original  investment, 
and  the  duty  of  the  court  below  was  to  now  dispose  of  the  insufficient 
security  they  had  taken  to  the  best  possible  advantage.  This  task  we 
are  satisfied  it  has  done  with  great  patience  and  with  business  ability. 
At  the  instance  of  different  parties,  ample  time  was  ^iven  for  taking 
full  testimony,  and  everything  bearing  on  the  properties  was  brought 
to  light.  At  the  suggestions  of  the  committees  representing  the  bond- 
holders, additional  equipment  and  transportation  facilities  were  from 
time  to  time  provided  by  receiver's  certificates.  Leeway  of  time  for 
the  formation  of  plans  of  reorganization  was  afforded  to  a  point  when 
the  holders  of  receiver's  certificates  became  clamorous  for  their  mon- 
ey. In  insisting  on  a  sale  now,  the  court  has  deferred  action  to  a 
time  when  credit  was  not  strained  and  the  financing  of  a  reorganiza- 
tion was  feasible.  There  is  no  certainty  that  any  future  time  would 
be  more  opportune;  there  may  be  danger  that  if  this  sale  were  set 
aside,  and  months,  if  not  years,  elapse  before  another  plan  was  evolved, 
the  last  state  of  the  bondholders  might  be  worse  than  the  first. 

In  view  of  all  these  considerations — ^that  the  great  majority  of  the 
bondholders  favor  this  sale;  that  all  bondholders,  whether  in  favor 
of  the  sale  or  objecting  to  it,  will  have  an  opportunity  of  sharing  on 
equal  terms  in  the  reorganization — ^wc  arc  of  opinion  the  court  below 
committed  no  error. 

The  decrees  below  are  therefore  confirmed,  and  the  cause  remitted 
to  the  court  below  for  further  proceedings. 
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STEPHANO  BROS.,  Inc.,  ▼.  STAMATOPOULOS  et  al. 
(drcult  Court  of  Appeals,  Second  Circuit.     Noyember  14,  1916.) 

No.  a 

1.  TbADB-MABEB   and    T&A.DE-NAMBS   ^=S>79— SOUBCB    OF   BXCLUSIVB    RiOHT-* 

Remedies  fob  Infringement. 

The  right  to  an  exclusive  trade-mark  is  not  one  created  by  act  of  Con- 
gress, but  the  owner  of  a  trade-mark  has  a  property  right  in  it  at  com- 
mon law,  the  violation  of  which  will  be  joined  by  a  court  of  equity, 
and  the  civil  remedies  which  might  be  invoked  before  Congress  legis- 
lated still  remain  in  full  force. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  §S  89,  90;  Dec.  Dig.  «9=»79.] 

2.  Tbadb-Mabks  and  Trade-Names  «s»7,  69(5) — ^Nambs  Subject  of  Appro- 

priation— ^Infringement. 

The  name  **Ramese8"  may  constitute  a  valid  trade-mark  for  a 
brand  of  cigarettes,  and  when  so  used  is  infringed  by  the  name  **Rada- 
mes,"  used  for  a  similar  purpose,  which  is  so  similar  in  both  sound  and 
appearance  as  to  be  likely  to  deceive  ordinary  purchasers. 

[Eld.  Note. — ^For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  S$  11,  71;   Dec.  Dig.  <©=>7,  59(5).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

Suit  in  equity  by  Stephano  Bros.,  Incorporated,  against  Stamatis  D. 
Stamatopoulos  and  Peter  D.  Stamatopoulos,  Stamatis  D.  Stamatopou- 
los,  and  George  Papageorges,  copartners  trading  under  the  firm  name 
of  Stamatopoulos  &  Co.  Decree  for  complainant,  and  defendants  ap- 
peal.   Affirmed. 

See,  also,  199  Fed.  451. 

Hatch  &  Clute,  of  New  York  Citjr  (Edward  S.  Hatch,  Vincent  P. 
Donihee,  and  Walter  F.  Welch,  all  of  New  York  City,  of  counsel),  for 
appellants. 

Wise  &  Lichtenstein,  of  New  York  City  (Henry  M.  Wise,  of  New 
York  City,  of  counsel),  for  appellee. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  The  complainants  are  citizens  of  the 
United  States  residing  in  tfie  state  of  Pennsylvania.  They  are  copart- 
ners in  the  business  of  manufacturing  and  selling  cigarettes.  They 
claim  the  ownership  of  the  trade-mark  "Rameses"  as  applied  to  the 
cigarettes  they  manufacture.  The  defendants,  also  copartners,  are 
manufacturers  of  cigarettes.  Their  place  of  business  is  in  New  York 
City,  and  their  sales  are  made,  not  only  in  New  York,  but  in  other 
parts  of  the  United  States.  They  have  adopted  as  their  trade-mark 
the  name  "Radames,"  and  the  complainants  seek  to  enjoin  its  use  in 
connection  with  the  sale  of  cigarettes.  They  claim  that  this  use  of 
the  word  is  unlawful  and  misleading  and  constitutes  an  infringement 
upon  their  trade-mark  rights.    Undoubtedly  every  manufacturer  has  a 
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right  to  distinguish  his  goods  from  similar  goods  manufactured  by  an- 
other, and  to  this  end  may  adopt  a  trade-mark.  It  is  an  invasion  of 
rights  for  one  manufacturer  to  deceive  the  public  by  placing  upon  his 
goods  an  imitating  trade-mark  calculated  to  lead  would-be  purchasers 
into  the  belief  that  the  goods  are  those  of  another. 

Congress  first  attempted  to  regulate  the  right  of  trade-marks  in  Act 
July  8,  1870,  c.  230,  16  Stat.  198,  which  provided  for  their  registra- 
tion. By  the  common  law  the  exclusive  right  to  a  trade-mark  grew 
out  of  its  use.  By  the  act  of  Congress  the  exclusive  right  was  to  at- 
tach upon  registration.  The  power  of  Congress  to  pass  the  act  was 
considered  by  the  Supreme  Court  in  1879  in  the  Trade-Mark  Cases, 
100  U.  S.  82,  25  L.  Ed.  550.  The  court  in  that  case  decided  that  the 
act  of  1870  was  unconstitutional,  inasmuch  as  it  was  not  restricted  to 
trade-marks  in  commerce  with  foreign  nations,  or  among  the  several 
states,  or  with  the  Indian  tribes. 

Congress  thereafter  passed  Act  March  3,  1881,  providing  for  the 
registration  of  trade-marks  used  in  commerce  with  foreign  nations  or 
with  the  Indian  tribes.  The  complainant,  however,  acquired  no  right 
under  the  terms  of  that  act,  which  in  express  terms  provided  that  the 
application  to  be  filed  must,  in  order  to  create  any  right  whatever  in 
favor  of  the  party  filing  it,  be  accompanied  by  a  written  declaration 
that  sucli  trade-mark  "is  used  in  commerce  with  foreign  nations  or 
Indian  tribes."  Act  March  3,  1881,  c.  138,  21  Stat.'p.  503.  If  the 
complainant's  application  contained  such  a  declaration,  there  is  no 
proof  that  he  uses  it  in  trade  with  foreign  nations  or  Indian  tribes. 

Act  Feb.  20,  1905,  c.  592,  33  Stat.  724,  authorized  the  registration 
of  trade-marks  used  in  commerce  among  the  several  states,  as  well  as 
in  commerce  with  foreign  nations  and  tfie  Indian  tribes.  That  act  in 
section  5  (Comp.  St.  1913,  §  9490)  provided : 

"That  BO  mark  which  consists  merely  in  the  name  of  an  individual,  firm, 
corporation,  or  association,  not  written,  printed,  impressed,  or  woven  in  some 
particular  or  distinctive  manner  or  in  association  with  a  portrait  of  the  in- 
dividual, or  merely  in  words  or  devices  which  are  descriptive  of  the  goods 
with  which  they  are  used,  or  of  the  character  or  quaUty  of  such  goods,  or 
merely  a  geographical  name  or  term,  shall  be  registered  under  the  terms  of 
this  act" 

As  the  trade-mark  in  this  case  is  the  name  of  an  individual  it  was  not 
entitied  to  registration  under  the  act  unless  printed  in  some  particular 
or  distinctive  manner  as  it  was  not  in  association  with  a  portrait  of 
the  individual.  Whether  this  trade-mark  was  printed  in  "a  particular 
or  distinctive  manner"  within  the  meaning  of  the  act  was  discussed 
somewhat  upon  the  argument,  the  defendants  claiming  that  the  name 
"Rameses"  was  not  "written,  printed,  impressed,  or  woven"  in  any 
particular  or  distinctive  manner  as  the  act  required,  and  so  was  not 
entitled  to  be  registered,  as  it  was  simply  printed  in  type  having  noth- 
ing about  it  that  can  be  called  particular  or  distinctive,  unless  the  fact 
that  it  is  somewhat  more  black-faced  than  the  type  usually  employed 
in  ordinary  printing  can  be  regarded  as  a  sufficient  compliance  with 
the  requirement  that  it  be  printed  in  a  particular  or  distinctive  man- 
ner. We  shall  not  pass  upon  that  question  at  this  time,  as  the  com- 
plainant's rights  in  this  case  are  not  dependent  upon  the  legislation  of 
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Congress.  Even  though  the  complainants  in  what  they  did  failed  to 
comply  with  the  requirements  of  the  act  of  1905,  a  question  upon  which 
we  do  not  pass,  they  would  still  be  entitled  to  the  relief  they  seek. 

[1]  The  right  to  an  exclusive  trade-mark  is  not  one  created  by  act 
of  Congress.  It  is  a  right  which  the  common-law  courts  recognized 
at  an  early  day.  Southern  v.  How,  Popham,  143  (1582).  And  in  course 
of  time  the  courts  of  equity  extended  their  protection  over  the  right 
by  issuing  injunctions  to  restrain  infringements.  The  owner  of  a  trade- 
mark has  a  property  right  in  it  at  common  law,  the  violation  of  which 
will  be  enjoined  by  a  court  of  equity,  and  the  civil  remedies  which 
might  be  invoked  before  Congress  legislated  remain  in  full  force  still. 
See  Trade-Mark  Gases,  100  U.  S.  82,  25  L.  Ed.  550.  Inasmuch  as  a 
diversity  of  citizenship  exists,  the  right  of  the  complainants  to  sue  the 
defendants  in  the  Southern  district  of  New  York  for  the  protection 
of  their  common-law  right  in  their  trade-mark  is  not  to  be  questioned. 

That  the  complainants  have  a  common-law  right  to  the  trade-mark 
"Rameses"  is  evident.  The  record  shows  they  began  manufacturing 
cigarettes  in  1895.  At  that  time  they  stamped  the  word  "Ramees"  on 
the  boxes  and  printed  it  on  the  cigarette  paper.  In  1897  they  changed 
the  spelling  to  "Rameses,"  and  have  ever  since  continuously  used  the 
word  to  designate  the  cigarettes  which  they  manufacture.  They  claim, 
and  the  evidence  does  not  contradict  them,  that  they  were  tihe  first 
persons  to  use  the  word,  or  any  word  similar  thereto,  as  a  trade-mark 
for  cigarettes.  The  defendants  in  this  court  do  not  dispute  this  fact, 
although  in  the  court  below  they  sought  to  introduce  evidence  to  show 
that  the  word  "Rameses"  on  cigarettes  had  been  used  in  Germany. 
Objection  was  made  to  the  admission  of  the  testimony,  and  the  trial 
court  excluded  it.  No  attempt  was  made  upon  the  argument  in  this 
court  to  show  that  that  testimony  was  not  properly  excluded. 

[2]  This  brings  us  to  inquire  whether  the  name  "Rameses"  can  be 
employed  as  a  trade-mark.  There  are  numerous  instances  in  which  the 
courts  have  said  that  the  name  of  a  person  is  the  subject  of  exclusive 
appropriation  as  a  trade-mark.  Among  them  are  the  following :  Gooke 
&  Cobb  Go.  V.  Miller,  169  N.  Y.  475,  62  N.  E.  582  (1902) ;  H.  A.  Wil- 
liams Mfg.  Go.  V.  Noera,  158  Mass.  110,  32  N.  E.  1037  (1893) ;  Shaw 
V.  PiUing,  175  Pa.  78,  34  Atl.  446;  Medlar,  etc..  Shoe  Go.  v.  Delsarte 
Mfg.  Go.  (1900)  68  N.  J.  Eq.  706,  46  Atl.  1089,  affirmed  in  68  N.  J.  Eq. 
706,  61  Atl.  410;  Spieker  v.  Lash,  102  Gal.  38,  36  Pac.  362;  Wm. 
Rogers  Mfg.  Go.  v.  Simpson,  54  Conn.  527,  565,  9  Atl.  395  (1887). 
But  these  cases  simply  establish  the  proposition  that  the  law  permits 
a  manufacturer  to  use  his  own  name  as  a  trade-mark.  The  rule  is  that 
while,  as  against  persons  bearing  a  different  name,  a  manufacturer's 
right  in  his  name  trade-mark  is  absolute  and  exclusive,  as  against  per- 
sons bearing  the  same  name  no  such  exclusive  right  can  be  set  up.  If 
the  public  have  confidence  in  a  man's  skill  and  integrity,  his  name  may 
be  on  that  account  the  most  advantageous  trade-mark  he  can  adopt. 
But  such  a  trade-mark  has  the  disadvantage  that  it  is  exposed  to  the 
possibility  that  some  other  person  bearing  the  same  name  may  be  the 
manuf acfurer  of  similar  articles,  and  have  the  consequent  right  to  af- 
fix his  name  upon  such  articles,  thereby  creating  a  possibility  of  mis- 
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take  on  the  part  of  consumers  as  to  the  manufacture  of  the  goods  they 
are  about  to  buy. 

In  the  case  at  bar  the  complainant  manufacturers  have  not  taken 
their  own  name  and  affixed  it  to  the  cigarettes  as  a  trade-mark,  and  that 
fact  raises  a  somewhat  different  question. 

In  Bamett  v.  Leuchars,  13  Law  Times  (N.  S.)  495  (1865),  an  in- 
junction was  issued  to  protect  the  complainant's  trade-mark  in  fire- 
works called  "Pharaoh's  Serpents";  the  court  remarking  that  the 
owner  had  "an  exclusive  right  to  a  trade-mark  or  label,  and  that  right 
is  to  be  regarded  as  his  property." 

In  Barrows  v.  Knight,  6  R.  I.  434,  78  Am.  Dec.  452  (1860)  the  right 
to  use  the  name  Roger  Williams  as  a  trade-mark  on  cotton  cloth  was 
sustained.    The  court  said : 

"  'Roger  WiUlams,'  though  the  name  of  a  famous  person  long  since  dead,  is, 
as  applied  to  cotton  cloth,  a  fancy  name,  as  would  be,  so  applied,  the  names  of 
Washington,  Greene,  Perry,  or  of  any  other  heroes,  Uving  or  dead." 

In  Merserole  v.  Tynberg,  36  How.  Prac.  (N.  Y.)  14  (1868),  the  right 
to  use  the  name  "Bismarck"  as  a  trade-mark  for  a  particular  style  of 
collar  was  involved  and  the  court  declared  that  the  complainants  had 
the  right  to  appropriate  the  name  for  a  new  purpose,  and,  having  done 
so,  "were  entitled  to  avail  themselves  of  all  tlie  advantages  of  their 
superior  diligence  and  industry."  The  defendant  had  insisted  (4  Abb. 
Prac.  [N.  S.]  412)  that,  as  "Bismarck"  was  the  name  of  a  distinguish- 
ed German  citizen,  Bismarck  being  then  alive,  no  such  exclusive  right 
to  the  name  could  be  successfully  claimed  by  the  complainants,  for 
the  reason  that  the  law  did  not  permit  the  use  by  one  man  of  the  name 
of  another  to  the  exclusion  of  the  right  to  all  others  to  use  it. 

In  Goldstein  v.  Whelan  (C.  C.)  62  Fed.  124  (1894),  the  name  "Na- 
poleon" was  used  as  a  trade-mark.  There  was  no  intimation  that  the 
name  could  not  be  used  for  that  purpose,  but  the  preliminary  injunc- 
tion was  refused  because  the  affidavits  disclosed  that  the  name  had 
been  previously  used  by  another,  long  prior  to  the  use  made  of  it  by 
the  complainant,  and  for  precisely  the  same  purpose,  to  indicate  a 
brand  of  cigars. 

In  Medlar  &  Holmes  Shoe  Co.  v.  Delsarte  Manufacturing  Co.,  68 
N.  J.  Eq.  706,  61  Atl.  410  (1905),  the  New  Jersey  Court  of  Errors  and 
Appeals  affirmed  a  decree  of  the  Court  of  Chancery  reported  in  46 
Atl.  1089,  sustaining  the  right  to  adopt  as  a  trade-mark  for  shoes  the 
name  of  "Delsarte."  The  name  was  that  of  a  French  artist  who  be- 
came celebrated  for  his  theory  of  the  method  of  exercise  of  developing 
bodily  grace  and  strength  and  the  power  of  dramatic  expression.  The 
Chancellor,  in  holding  the  complainants  entitled  to  an  injunction,  said: 

"I  conclude  that  ♦  ♦  ♦  the  complainants  have,  as  against  the  defend- 
ants, the  exclusive  right  to  the  word  'Delsarte*  as  a  trade-mark." 

In  Saxlehner  v.  Eisner  &  Mendelson  Co.,  179  U.  S.  19,  21  Sup.  Ct. 
7,  45  L.  Ed.  60  (1900),  the  right  to  use  the  name  "Hunyadi"  as  a  trade- 
mark seems  to  have  been  taken  for  granted.  The  court  held  tliat  the 
plaintiff  had  lost  her  right  to  the  individual  appropriation  of  the  name 
because  of  20  years  of  inaction,  in  which  the  use  of  the  word  had 
been  permitted  to  numerous  other  importers.    The  use  of  the  name  by 
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proprietors  of  similar  articles  for  many,  years  had  made  it  public  prop- 
erty, and  it  was  too  late  to  resuscitate  her  original  right. 

In  Castner  v.  Coffman,  178  U.  S.  168,  20  Sup.  Ct  842,  44  L.  Ed. 
1021  (1900),  the  Supreme  Court  held  that  the  name  "Pocahontas'*  could 
not  be  used  as  a  trade-mark  in  the  sale  of  coal.  This  was  not  be- 
cause "Pocahontas"  was  a  distinguished  historical  personage,  but  be- 
cause prior  to  its  use  there  was  a  well-known  Pocahontas  coal  re- 
gion, and  that  fact  made  it  impossible  for  the  complainants  to  obtain 
an  exclusive  right  to  use  the  name  as  against  other  parties  mining  and 
selling  coal  from  the  same  region. 

In  the  Court  of  Paris  in  Dalbanne  &  Petit  v.  Coleuille  &  Co.,  7  An- 
nales,  414,  both  parties  used  the  name  "Lamartine"  for  a  certain  elixir. 
The  court  on  appeal  said : 

**There  Is  no  doubt  that  proper  names,  other  than  those  of  the  manufac- 
turer, can  be  employed  ilke  any  other  sign,  as  a  distinct  mark  of  industrial 
products,  and  thus  become  veritable  property,  not  as  a  title  or  mode  of  ap- 
pellation, but  as  a  commercial  mark." 

In  Brown  on  Trade-Mark  (Ed.  1885)  §  216,  the  author  declares 
there  are  many  instances  of  fancy  names  of  men  becoming  valid  trade- 
marks. 

In  Hesseltine  on  Trade-Marks  and  Unfair  Trade  (Ed.  1906)  p.  15, 
it  is  said  that : 

''The  proper  name  of  a  distinguished  historical  personage  may  be  a  valid 
trade-mark." 

In  28  American  &  Englisfi  Encyclopedia  of  Law,  p.  361,  it  is  said : 

^A  trade-mark  may  consist  of  a  fictitious  or  celebrated  name,  as  that  of  a 
famava  person  or  thing,  or  some  character  or  thing  of  history,  fiction,  or 
fancy.  Such  names,  thus  used,  are  In  truth  arbitrary  or  fancy  names. 
Where,  however,  the  name  of  a  historical  or  celebrated  person  Is  also  a  geo- 
graphical name,  such  name  is  not  a  good  trade-mark,  because,  as  Is  seen  in  an- 
other section,  geographical  names  cannot  be  monopolized  by  any  one  as 
trade-marks,  though  they  will  receive  a  measure  of  protection  as  trade-names, 
under  the  doctrine  of  unfair  competition. 

In  38  Cyc.  p.  721,  it  is  said  that: 

"Names  of  characters  in  fiction  or  mythology,  or  of  celebrated  imaginary 
or  historlc*al  persons,  or  things,  constitute  valid  trade-marlkS,  when  used  as 
such,  because  they  are  arbitrary  or  fanciful  and  nondescriptlve,  unless,  as 
may  be  the  case  they  have  become  generic  and  descriptive  of  quality,  owing 
to  the  manner  of  use  and  the  general  understanding.*' 

The  law  permits  the  adoption  as  a  trade-mark  of  the  name  of  a 
person  who  has  achieved  fame  and  distinction,  provided  the  name  is 
not  descriptive  of  the  quality  or  the  character  of  the  article  or  a 
geographical  name..  In  this  case  the  name  adopted  is  a  famous  Egyp- 
tian historical  character,  who  lived  at  least  1,000  years  before  the 
Christian  era.  The  name  is  one  not  generally  in  use  in  the  United 
States,  and  we  can  see  no  objection  to  its  adoption  as  a  trade-mark. 
If  the  word  ever  had  a  geographical  significance,  it  has  none  now  in  the 
United  States.  In  Old  Testament  geography  there  may  have  been  a 
city  of  lower  Egypt  called  *'Rameses" ;  but  no  such  place  is  found  on 
the  map  of  Egypt  in  the  Century  Atlas,  and  no  reason  exists  for  de- 
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nying  to  these  complainants  their  right  to  the  protection  of  the  trade- 
mark. 

Is  the  use  of  the  name  "Radames"  by  the  defendant  an  infringement? 
Similarity,  not  identity,  is  the  test  of  infringement  of  a  trade-mark. 
Saxlehner  v.  Eisner  &  Mendelson  Co.,  supra.  If  the  words  sound 
alike,  there  is  an  infringement.  38  Cyc.  744.  In  the  matter  of  trade- 
mark infringement,  each  case  must  depend  on  its  own  peculiar  cir- 
cumstances and  other  authorities  are  of  little  help.  Still  it  is  some  serv- 
ice to  note  the  holding  of  the  courts  in  analogous  cases.  In  Lambert 
Pharmical  Co.  v.  Kalish  (C.  C.)  219  Fed.  323,  "Listerine"  was  held 
infringed  by  "Listerseptine."  In  Fairbanks  v.  Ogden  Company  (D. 
C.)  220  Fed.  1002,  "Cottolene"  by  "Chefolene."  In  United  Lace  Co. 
V.  Barthels  Mfg.  Co.  (D.  C.)  221  Fed.  456,  "Beaded"  by  "Imbeaded." 
In  American  Lead  Pencil.  Co.  v.  Gottlieb  (C.  C.)  181  Fed.  178,  "Knox- 
all"  by  "Beats-all."  In  Florence  Mfg.  Co.  v.  D.owd  (C.  C.)  171  Fed. 
122  and  178  Fed.  73,  101  C.  C.  A.  565,  "Keepclean"  by  "Sta-Kleen." 
In  Enoch  Morgan  v.  Wfiittier  Coburn  Co.  (C.  C.)  118  Fed.  657,  "Sa- 
polio"  by  "Sapho."  In  Little  v.  Kellam  (C.  C.)  100  Fed.  353,  "Sorosis" 
by  "Sortoris."  In  Celluloid  Co.  v.  Cellonite  Co.  (C.  C.)  32  Fed.  94, 
"Celluloid"  by  "Cellonite."  In  Actien,  etc.,  v.  Sombom,  14  Blatch. 
380,  Fed.  Cas.  No.  496,  "Appolinaris"  by  "Appolinus."  In  Hostetter 
V.  Vowinkle,  1  Dill.  329,  Fed.  Cas.  No.  6,714,  "Hostetter"  by  "Hos- 
tetler." 

The  word  "Rameses"  is  commonly  pronounced  by  the  purchasing 
public  with  the  accent  on  the  first  syllable.  And  the  ordinary,  pro- 
nunciation of  the  word  "Radames"  by  the  purchasing  public  in  like 
manner  is  with  the  accent  on  the  first  syllable.  It  is  possible  that  a 
small  portion  of  the  public  may  give  to  "Radames"  the  Italian  pronun- 
ciation of  the  opera  and  put  the  accent  on  the  last  syllable.  However 
that  may  be,  clearly  we  must  be  governed  by  the  natural  and  ordinary 
pronunciation  given  to  tlie  two  words  by  the  purchasing  public.  Gov- 
erned by  that  test,  the  similarity  m  sound  is  such  as  might  very  easily 
result  in  confusion.  There  is  similarity  in  appearance  as  well  as  in 
sound.  "Rameses"  and  "Radames"  certainly  resemble  each  other  in 
appearance  as  closely  as,  if  not  more  closely  than,  do  some  of  the 
names  which  were  held  to  infringe  in  the  above  cited  cases.  To  amount 
to  an  infringement  it  is  not  necessary  that  the  resemblance  should  be 
sufficient  to  deceive  experts,  or  persons  specially  familiar  with  the 
trade-mark  or  goods  involved.  The  cases  show  that  it  is  immaterial 
that  a  critical  inspection  and  comparison  discloses  differences,  or  that 
persons  seeing  the  two  trade-marks  side  by  side  would  not  be  de- 
ceived. It  IS  enough  that  upon  the  whole  there  is  a  deceptive  similarity 
sufficient  to  deceive  ordinary  purchasers  giving  such  attention  as  such 
purchasers  usually  give  to  purchasing  one  article  thinking  it  is  the  oth- 
er. In  our  opinion  such  a  deceptive  similarity  exists  between  "Rame- 
ses" and  "Radames." 

Decree  affirmed. 
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KELLY  y.  PENNSYLVANIA  B.  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    December  26,  1916.) 

No.  2157 

GoMMEBCE  ^s»27(8>— Injuries  to  Servant — Emploters'  Liability  Act — "Em- 
ployed IN  Interstate  Commerce." 

Proof  that  a  railroad  carpenter  had  been  sent  to  repair  a  chute  which 
supplied  coal  to  engines  engaged  both  In  interstate  and  intrastate  com- 
merce, the  nature  of  the  repairs  not  being  shown,  and  that  after  waiting 
a  time  at  the  yardmaster's  office  to  get  a  car  of  lumber  shifted  to  the 
chute,  he  started  to  walk  toward  the  chute,  and  was  run  over  by  the 
lumber  car  while  it  was  being  moved  by  a  work  train  not  then  engaged 
in  any  particular  task,  does  not  show  that  the  carpenter  was  employed  In 
Interstate  commerce,  or  in  work  so  closely  connected  with  it  aa  to  be 
practically  a  part  of  it,  and  therefore  does  not  establish  a  right  to  recover 
under  Employers'  Uabillty  Act  April  22,  1908,  c.  149,  35  Stat  65  (Comp. 
St.  1913,  H  8657-8665). 

[Ed.  Note.— For  other  cases,  see  Commerce,  Dec.  Dig.  ^=s>27(8). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Interstate  Commerce.] 

In  Error  to  tlie  District  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania ;  Charles  P.  Orr,  Judge. 

Action  by  Clara  Kelly,  as  executrix  of  Elmer  J.  Kelly,  deceased, 
against  the  Pennsylvania  Railroad  Company,  Judgment  refusing  to 
take  off  a  compulsory  nonsuit,  and  plaintiff  brings  error.    Affirmed. 

Kincaid  &  Kincaid,  of  Corry,  Pa.,  and  Brooks  &  English,  of  Erie, 
Pa.,  for  plaintiff  in  error. 
Thompson  &  Rossiter,  of  Erie,  Pa.,  for  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Cir- 
cuit Judges. 

McPHERSON,  Circuit  Judge.  The  plaintiff  is  the  widow  and  execu- 
trix of  Elmer  J.  Kelly,  and  is  suing  the  Pennsylvania  Railroad  Com- 
pany under  the  amended  Act  of  1908  to  recover  damages  for  her  hus- 
band's death.  On  January  23,  1914,  he  was  run  over  and  instantly 
killed  in  the  company's  yard  at  Corry,  Pa.  The  defendant  is  an  in- 
terstate carrier,  and  operates  (among  other  branches)  a  line  from  Buf- 
falo to  Pittsburgh,  this  line  running  through  the  city  of  Corry. 

The  deceased  was  a  foreman  of  carpenters  on  the  Chautauqua  di- 
vision, which  extends  from  Buffalo  to  Oil  City,  Pa.,  and  had  gone 
to  Corry  for  the  purpose  of  making  repairs  of  some  kind  to  the  coal 
chutes  and  roundhouse  in  that  city ;  these  structures  being  used  for 
both  kinds  of  business,  interstate  and  intrastate.  So  far  as  appears, 
Kelly  did  no  work  on  the  roundhouse,  but  sent  one  of  his  men  to  the 
roof  of  that  building,  while  he  himself  went  to  a  signal  tower  in  the 
neighborhood,  where  he  waited  for  an  hour  or  two  until  he  had  ar- 
ranged with  the  yardmaster  to  move  a  car  of  lumber  to  a  track  near 
the  chutes.  This  arrangement  having  been  made,  and  the  car  having 
been  taken  hold  of  by  a  work  train  consisting  of  an  engme,  a  tool  car, 
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and  a  caboose,  he  walked  from  the  tower  toward  the  chutes  in  the 
middle  of  the  track,  or  close  alongside,  and  while  on  the  way  was 
run  over  by  the  train,  which  was  backing  toward  him  without  a  man 
on  the  end  thus  presented.  As  the  trial  judge  entered  a  nonsuit,  we 
assume  the  defendant's  negligence. 

Kelly's  general  duty  required  him  to  go  over  the  division  from  time 
to  time  in  order  to  repair  bridges,  chutes,  roundhouses,  and  other 
structures.  The  chutes  in  question  were  used  for  coaling  the  defend- 
ant's engines,  of  which  some  were  used  in  the  yard,  and  some  on  the 
road.  The  tools  on  the  work  train  were  used  wherever  needed  on 
the  division,  but  at  the  time  of  the  accident  they  were  not  in  use,  and 
their  immediate  employment  was  not  in  contemplation.  The  plain- 
tiff's contention  is,  of  course,  that  both  her  husband  and  the  defendant 
were  engaged  in  interstate  commerce  at  the  time  he  was  killed,  and 
the  nonsuit  is  put  on  the  ground  that  the  evidence  did  not  establish 
the  fact  that  Kelly  was  so  engaged.  The  opinion  of  Judge  Orr  is  as 
follows : 

This  matter  comes  before  the  court  upon  a  motion  to  take  off  a  compulsory 
nonsuit 

This  action  was  brought  under  the  Employers'  Liability  Act  of  Congress, 
and  if  there  be  Jurisdiction  in  this  court  to  entertain  the  suit,  then  such 
Jurisdiction  must  rest  solely  upon  said  act,  because  there  is  no  dlversitjr  of 
citizenship  between  the  parties. 

The  facts,  as  they  were  developed  by  the  testimony  on  the  part  of  the 
plaintiff  are  as  follows: 

The  decedent  was  in  the  employ  of  the  defendant  company,  which  is  a 
common  carrier,  operating,  among  others,  a  line  of  railroad  from  Buffalo, 
in  the  state  of  New  York,  to  Pittsburgh,  in  the  state  of  Pennsylvania. 

Decedent's  title  and  duties  were  those  of  a  master  carpenter  or  master 
foreman  of  carpenters.  He  was  required  to  engage  in  and  oversee  carpenter 
work  at  different  points  along  the  line  of  railroad  aforesaid,  both  in  the 
state  of  New  York  and  in  the  state  of  Pennsylvania.  On  the  day  when  he  was 
killed,  he  went  from  Titusville  to  Corry,  where  he  met  with  his  death.  On 
that  day,  therefore,  he  was  wholly  within  the  state  of  Pennsylvania.  After 
his  arrival  at  Corry,  he  directed,  and  perhaps  engaged  in,  certain  work  upon 
the  roof  of  a  roundhouse  which  was  used  for  the  storage  of  engines,  and  lu* 
tended  not  only,  perhaps,  to  carry  on  the  work  upon  the  roof  of  the  round- 
house, but  to  repair  a  coal  chute  by  means  of  which  coal  would  be  delivered 
to  the  engines.  Lumber  was  needed  for  this  purpose.  He  went  some  dis- 
tance from  the  place  where  he  was  working  to  the  office  of  the  yardmaster 
at  Corry  to  have  the  latter  cause  a  certain  car  of  lumber,  which  was  then 
upon  the  storage  track  in  the  yard,  to  be  moved  from  such  storage  track  up  to 
the  point  where  the  repairs  were  to  be  made.  Owing  to  the  fact  that  the  shift- 
ing engine  used  in  the  yard  was  then  in  use  at  another  point,  there  was  con- 
siderable delay  in  the  execution  of  the  service  which  the  decedent  required. 
During  such  period  of  delay,  he  remained  in  or  near  the  yardmaster's  office. 
A  tool  or  repair  train  having  come  into  the  yard,  the  yardmaster  caused  the 
same  to  shift  the  car  of  lumber  from  the  storage  track  up  to  the  point  where 
the  lumber  was  required.  The  decedent  walked  bacdL  in  the  direction  of  tlie 
place  where  he  intended  to  work  on  or  along  the  track,  and  in  some  way  was 
struck  by  tlie  car  which  contained  the  lumber. 

After  the  plaintiff's  evidence  had  closed,  the  defendant  made  a  motion  to 
dismiss  the  case  for  want  of  Jurisdiction,  alleging  what  may  be  briefly  divid- 
ed into  two  grounds:  That  the  evidence  did  not  show  that  the  deceased  was 
engaged  in  interstate  commerce;  or  that  the  defendant  was  engaged  in  inter- 
state commerce  at  the  time  of  the  accident.  The  court  sustained  the  defend- 
ant's motion.  The  trial  judge,  because  of  some  knowledge  of  Pederson  v.  D., 
L.  &  W.  R.  K,  229  U.  S.  146,  33  Sup.  Ct  648,  57  L.  Ed.  1125,  Ann.  Cas.  19140, 
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153,  and  yet  not  dlstinguislilng  that  case  from  the  case  at  hand,  expressed 
the  view  that  the  second  reason  in  support  of  the  motion  was  the  stronger: 
the  opportunity  for  distinguishing  that  decision  from  subsequent  decisions 
of  the  Supreme  Court  being  limited.  Upon  careful  consideration,  however, 
the  court  is  of  the  opinion  that  the  first  reason  Is  perhaps  the  more  substan- 
tial, and  that  because  the  plalntUT's  evidence  did  not  show  that  the  decedent 
was,  at  the  time  of  the  accident,  engaged  in  interstate  transportation,  or  work 
so  closely  related  to  It  as  to  be  practically  part  of  it,  that  therefore  the 
plalntifr  was  not  entitled  to  maintain  her  action. 

The  case  of  Shanks  v.  D.,  L.  &  W.  B.  B.  Co.,  239  U.  S.  556,  36  Sup.  Ct,  188, 
60  L.  Ed.  436,  L.  R.  A.  1916C,  797,  is  helpfuL  The  test  there  laid  down  is 
expressed  in  the  following  language: 

''Having  in  mind  the  nature  and  usual  course  of  the  business  to  which  the 
act  relates,  and  the  evident  purpose  of  Congress  in  adopting  the  act,  we  think 
it  speaks  of  interstate  commerce,  not  in  a  technical  legal  sense,  but  in  a  prac- 
tical one,  better  suited  to  the  occasion  (see  Swift  &  Co.  v.  United  States,  196 
U.  S.  375,  398,  25  Sup.  a.  276,  49  L.  Bd.  518),  and  that  the  true  test  of  em- 
ployment in  such  commerce  in  the  sense  intended  is:  Was  the  employ^  at 
the  time  of  the  injury  engaged  in  interstate  transportation,  or  in  work  so 
closely  related  to  it  as  to  be  practically  a  part  of  it?" 

That  test  is  applied  in  that  opinion  to  the  facts  of  previous  cases  in  that 
court.  That  portion  of  the  opinion  relating  to  previous  decisions  where  the 
application  of  the  test  shows  that  the  employ^  was  not  engaged  In  interstate 
commerce  is  as  follows: 

"Without  departing  from  this  test,  we  also  have  held  that  the  requisite  em- 
ployment in  interstate  commerce  does  not  exist  where  a  member  of  a  switch- 
ing crew,  whoise  general  work  extends  to  both  interstate  and  intrastate  traf- 
fic, is  engaged  in  hauling  a  train  or  drag  of  cars,  all  loaded  with  intrastate 
freight,  from  one  part  of  a  city  to  another  (111.  Cent.  R.  R.  v.  Behrens,  233 
U.  S.  473  [34  Sup.  Ct  646,  58  L.  Dd.  1051,  Ann.  Gas.  19140,  163]),  and  where 
an  employ^  in  a  colliery  operated  by  a  railroad  company  is  mining  coal  in- 
tended to  be  used  in  the  company's  locomotives  moving  in  interstate  commerce 
(Del.,  Lack.  &  West.  R.  R.  v.  Yurkonls,  238  U.  S.  439  [35  Sup.  Ct.  902,  59  L. 
Ed.  13971).  In  neither  instance  could  the  service  indicated  be  said  to  be  in- 
terstate transportation,  or  so  closely  related  to  it  as  to  be  practically  a  part 
of  if 

The  facts  of  the  case  itself  are  quite  analogous  to  the  facts  In  the  case  now 
before  the  court  Shanks  was  employed  in  taking  down  and  putting  up  fix- 
tures in  a  machine  shop  conducted  by  the  railroad  company  for  repairing  lo- 
comotives used  in  Interstate  and  Intrastate  transportation.  It  was  held  that 
he  could  not  maintain  his  action  under  the  Employers'  liabilil^  Act,  although 
on  other  occasions  his  employment  related  to  interstate  commerce.  In  a  later 
case  (Chicago,  Burlington  &  Qulncy  R.  R.  v.  Harrington,  241  U.  S.  177  [36 
Sup.  Ct  517,  60  L.  Ed.  941],  decided  May  1,  1916)  the  Supreme  Court  again 
emphasizes  the  test  to  be  applied  in  determining  the  nature  of  the  employ- 
ment in  interstate  commerce  at  the  time  of  the  injury  to  the  employ^.  In 
that  case  the  railroad  company  insisted  that  the  employ^  was  engaged  in  inter- 
state commerce,  and  that  therefore  the  Employers'  Liability  Act  applied, 
rather  than  the  law  of  the  state  in  which  the  action  arose.  In  that  case, 
at  the  time  the  employ^  was  killed  he  was  engaged  in  causing  the  removal 
of  coal  from  storage  tracks  to  the  coal  shed  or  chutes  by  which  the  same 
would  be  delivered  to  locomotives  in  interstate  hauls.  The  Supreme  Court 
held  that  the  act  of  Ck>ngress  did  not  apply,  because  there  was  no  close  or 
direct  relation  to  interstate  transportation  in  the  taking  of  the  coal  to  the  coal 
chutes.  What  is  there,  then,  in  the  case  at  bar  from  which  it  can  be  inferred 
that  Kelly  was,  at  the  time  he  was  killed,  engaged  in  Interstate  transporta- 
tion? His  engagement  in  causing  the  transfer  of  the  lumber  from  the  storage 
tracks  to  the  place  where  it  was  to  be  used  does  not  connect  him  more  close- 
ly with  transportation  than  Harrington's  engagement  in  taking  coal  from 
the  storage  tracks  to  the  coal  chutes.  In  neither  case  was  there  such  close 
direct  relation  to  interstate  transportation  as  would  require  the  application 
of  the  provisions  of  the  law. 

238  F.— 7 
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Plalntifrs  decedent,  therefore,  not  being  engaged  In  Interstate  transporta^ 
tion,  plaintiff  could  not  maintain  an  action  for  his  death  in  this  court  It  ifl 
unnecessary  to  consider  whether  the  railroad,  at  the  time  of  Kelly's  death, 
was  engaged  in  interstate  commerce.  There  were  movements  in  interstate 
commerce  along  the  line  of  its  railroad  at  other  points  than  at*Corry,  but  the 
defendant,  at  that  place,  was  not  engaged  in  such  transportation  at  that  time. 

Motion  to  take  off  the  nonsuit  is  refused. 

Not  much  need  be  added  to  what  is  thus  said.  The  recent  decision 
of  Railroad  Co.  v.  Harrington,  241  U.  S.  177, 36  Sup.  Ct.  517, 60  L.  Ed. 
941,  seems  to  be  clearly  in  point.  Indeed,  the  present  case  is  perhaps 
the  stronger,  for  beyond  the  fact  that  something  was  to  be  done  to  the 
chutes  we  know  nothing  of  its  character  or  extent.  It  may  have  been 
some  inconsiderable  matter,  related  only  remotely  to  interstate  trans- 
portation, and,  as  the  plaintiff  was  bound  to  show  that  it  was  "so  close- 
ly related  to  it  as  to  be  practically  a  part  of  it,"  we  think  it  plain  that 
in  any  aspect  of  the  question  the  District  Court  was  right  in  holding 
that  the  case  broke  down  for  lack  of  proof. 

The  judgment  is  affirmed. 


FLEITMAN  V.  McKINNON. 
(Circuit  Court  of  Appeals,  Second  Circuit.    November  14,  1916.) 

No.  68. 

1.  Bills  and  Notes  ^=s>456 — ^Rioht  of  Action — Rbpbbsbntativx  Capacitt. 

Plaintiff  may  sue,  in  his  representative  capacity  as  agent  for  tiie  share- 
holders of  a  bank,  on  a  note  payable  to  plaintiff,  "agent  for  the  sharehold- 
ers*' of  that  bank,  though  those  words  would  be  construed  as  merely 
descriptio  personse  in  a  suit  by  plaintiff  as  an  individual. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig,  $$  1377- 
1380,  138:^-1392,  1394-1420%;   Dec.  Dig.  «=>456.1 

2.  Plkadino  ^=»245(3) — Amendment  at  Trial — Statute. 

Under  Rev.  St.  f  954  (Comp.  St  1913,  f  1591),  authorizing  a  court  at  any 
time  to  permit  either  party  to  amend  any  defect  in  the  pleadings,  the  court 
can  at  the  trial  of  a  suit  by  plaintiff,  as  agent  for  shareholders,  on  a  note 
payable  to  him  as  such  agent,  permit  plaintiff  to  amend  the  complaint  so 
as  to  allege  delivery  to,  presentation,  notice,  and  demand  by,  indebtedness 
to,  and  prayer  for  Judgment  in  favor  of  plaintiff  in  his  representative  ca- 
pacity, instead  of  as  an  individual ;  those  amendments,  if  necessary,  being 
merely  matters  of  form,  which  could  not  have  surprised  defendant 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  $$  658,  659;  Dec 
Dig.  <e=>245(3).l 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  by  John  W.  McKinnon,  as  agent  for  shareholders  of  the  Na- 
tional Bank  of  North  America  in  New  York,  against  Lida  M.  Fleitman, 
as  administratrix  of  the  estate  of  F.  Augustus  Heinze,  deceased.  Judg- 
ment for  plaintiff,  and  defendant  brings  error.    Affirmed. 

This  cause  comes  here  on  writ  of  error  to  the  United  States  District  Court 
for  the  Southern  District  of  New  York  in  respect  of  a  Judgment  entered  there- 
in on  December  30, 1915,  in  favor  of  the  defendant  in  error,  hereinafter  caUed 
plaintiff,  in  the  sum  of  $91,682.04. 

C=»For  other  cases  lee  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  DUesU  ft  Indexes 
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The  Kational  Bank  of  North  America  in  New  Tork  Is  a  national  banking 
corporation,  organized  under  the  laws  of  the  United  States.  On  October  21, 
1906,  the  plaintiff  was  duly  elected  the  agent  for  shareholders  to  wind  up 
the  affairs  of  the  bank.  He  duly  qualified  as  such  agent  and  became  possessed 
of  all  the  assets.  It  appears  that  one  F.  Augustus  Heinze  made  and  deliver- 
ed to  plaintiff  a  note,  the  essential  part  of  which,  so  far  as  the  questions  here 
Inyolved  are  concerned,  is  as  follows: 

"$80,000.00  New  York,  Mar.  10,  1009. 

"Six  months  after  date  I  promise  to  pay  to  J.  W.  McKinnon  agent  for 
shareholders  Nat.  Bank  of  North  Am.  or  order,  eighty  thousand  oo/j^^  dol- 
lars for  value  received,  with  interest  at  6  per  cent  per  annum,  having  deposited 

with  as  collateral  security 

15,000  shares  Ohio  Cop.  Co  stock 
$20,000  par  Ohio  1st  Mort  Bonds 
with  authority  to  sell  the  same,  or  other  security  subsequently  substituted,  at 
the  Board  of  Brokers,  or  at  public  or  private  sale,  at  their  option,  on  the  per- 
formance of  this  promise  and  without  further  notice,  applying  the  net  pro- 
ceeds to  the  payment  of  this  note,  including  interest,  and  accounting  to  me  for 
the  surplus,  if  any.  In  case  of  deficiency,  I  promise  to  pay  to  said  J.  W.  Mc- 
Kinnon the  amount  thereof,  forthwith  after  such  sale,  with  legal  interest 

"F.  Aug.  Heinze." 

Thereafter,  and  on  November  4,  1914,  Heinze  died,  and  the  plaintiff  in 
error,  hereinafter  called  defendtot,  was  appointed  administratrix  by  the  Sur- 
rogate's Ck>urt  of  Saratoga  County,  in  the  state  of  New  Tork.  The  plaintiff 
duly  presented  to  the  defendant  a  claim  on  account  of  the  above  note,  for 
$87,444.84,  the  whole  of  which  claim  was  rejected. 

Thereupon  this  action  was  brought  to  recover  the  amount  due  and  owing 
on  the  note  after  deducting  certain  payments,  which  had  been  made  at  divers 
times  between  October  5,  1910,  and  March  3,  1913,  and  which  left  a  balance 
unpaid  of  $71,946.67.  The  Judgment  recovered  was  for  that  amount,  together 
with  the  interest,  $20,145.07,  less  $450,  and  costs  in  the  sum  of  $40.30. 

Rockwood  &  Haldane,  of  New  York  City  (Charles  A.  Winter,  of 
New  York  City,  of  counsel),  for  plaintiff  in  error. 

Van  Vorst,  Marshall  &  Smith,  of  New  York  City  (Arthur  B.  Bren- 
ner, of  Brooklyn,  N.  Y.,  and  John  Howard  Keim,  of  New  York  City, 
of  counsel),  for  defendant  in  error. 

Before  COXE,  ROGERS,  and  HOUGH,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  [1  ]  The 
first  question  which  this  case  presents  is  whether  the  plaintifif  suing  "as 
agent  for  shareholders  of  the  National  Bank  of  North  America,"  can 
maintain  an  action  on  a  note  payable  to  "J.  W.  McKinnon,  Agent  for 
Shareholders  Nat.  Bank  of  North  Am."  The  defendant's  contention 
is  that  the  words  "Agent  for  Shareholders  Nat.  Bank  of  North  Am." 
are  mere  descr  jptio  persona,  which  may  be  disregarded  as  without  legal 
significance,  that  the  legal  title  to  the  note  is  in  McKinnon  individually, 
and  that  therefore  the  action  is  not  maintainable.  We  are  not  able  to 
take  this  view  of  the  matter. 

The  courts  have  held  that  where  a  note  is  payable  to  the  order 
of  a  named  person,  with  the  official  designation  written  after  his 
name,  as  "A.  B.,  President,"  his  designation  as  officer  may  be  dis- 
regarded as  merely  descriptio  personae,  and  that  he  may  sue  in 
his  own  name  individually  on  the  note.  And  they  have  also  held  that 
the  note  may  in  such  a  case  be  sued  on  by  the  corporation,  and  that 
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without  any  indorsement  having  been  made  to  it  by  the  officer.    In  8 
Corpus  Juris,  page  840,  the  rule  is  stated  as  follows : 

"A  bill  or  note  made  payable  to  a  corporate  officer  or  agent  may  be  sued 
on  by  tbe  corporation  as  the  real  party  in  interest,  although  an  action  by  the 
officer  in  his  own  name  has  been  sustained,  he  having  the  legal  Interest  and 
nis  designation  as  officer  being  regarded  as  merely  descriptlo  personse;  and 
this  rule  has  been  applied  so  as  to  authorize  suits  by  the  officers  of  unincor- 
porated associations  or  Joint-stock  companies.  So  an  officer  of  a  corporation 
may  sue  in  his  own  name  on  a  negotiable  instrument  transferred  to  the  cor- 
poration by  an  indorsement  in  blank." 

It  seems  to  be  established  law  that,  when  the  name  of  a  payee  is 
followed  by  words  showing  the  payee's  connection  with  a  banking  in- 
stitution, as  where  a  note  runs  to  "A.  B.,  Cashier,"  the  obligation  is 
payable  to  the  bank  as  a  matter  of  law,  and  the  bank  may  sue  upon  it. 
In  Bank  of  New  York  v.  Bank  of  Ohio,  29  N.  Y.  619,  the  instrument 
was  payable  to  the  order  of  "D.  C.  Converse,  Esq.,  Cashier,"  and  the 
court  declared  that  "a  bill  drawn  to  D.  C.  Converse,  cashier,  is  in  judg- 
ment of  law  payable  to  the  bank  of  which  he  is  the  officer." 

In  First  National  Bank  v.  Hall,  44  N^  Y.  395,  4  Am.  Rep.  698,  a 
draft  was  payable  to  the  order  of  "J.  E.  Robinson,  Cashier."  The  draft 
had  not  been  indorsed  by  Robinson  to  the  bank,  and  yet  the  bank  was 
allowed  to  maintain  an  action  upon  it.  The  court  declared  that  the 
position  of  the  parties  is  the  same  as  if  the  draft  had  been  made  pay- 
able to  the  plaintiff  by  name  instead  of  its  cashier,  and  no  indorsement 
was  necessary  to  give  it  the  position  of  a  bona  fide  holder  or  to  enable 
it  to  sue. 

In  Baldwin  v.  Bank  of  Newbury,  1  Wall.  234,  17  L.  Ed.  534  (1863), 
the  court  held  that  a  bank  could  maintain  an  action  on  a  note  payable 
to  the  order  of  "O.  C.  Hall,  Esq.,  Cashier."  The  principle  is,  the  court 
said,  that  the  promise  should  be  understood  according  to  the  intention 
of  the  parties.  If  the  undertaking  was  to  the  corporation,  it  should 
be  declared  on  and  treated  as  a  promise  to  the  corporation,  and  parol 
evidence  would  be  admissible  to  show  that  the  person  designated  "cash- 
ier" was  in  fact  at  the  time  the  cashier,  and  that  he  acted  as  such  in 
taking  the  note,  it  being  intended  as  a  promise  to  the  corporation.  And 
the  court  added : 

"Mr.  Parsons,  says,  if  a  bill  or  note  is  made  payable  to  'A.  B.,  Cashier,' 
without  any  other  designation,  there  is  authority  for  saying  that  an  action 
may  be  maintained  upon  it,  either  by  the  person  therein  named  as  payee  or 
by  the  bank  of  which  he  is  cashier,  if  the  paper  was  actually  made  and  re- 
ceived on  account  of  the  bank ;  and  the  authorities  cited  by  the  author  f uUy 
sustain  the  position." 

The  cases  are  numerous  which  hold  that  a  bank  may  sue  upon  paper 
made  payable  to  its  cashier  by  his  official  title  although  he  has  not  in- 
dorsed the  paper.  Commercial  Bank  v.  French,  21  Pick  (Mass.)  486, 
32  Am.  Dec.  280;  Stamford  Bank  v.  Ferris,  17  Conn.  259;  Nave  v. 
Lebanon  First  National  Bank,  87  Ind.  204 ;  Carton  v.  Union  City  Na- 
tional Bank,  34  Mich.  279;  Pratt  v.  Topeka  Bank,  12  Kan.  570;  7  Cyc. 
559.  And  in  a  number  of  cases  it  is  held  that  the  government  may 
bring  suit  in  its  own  name  on  a  bill  or  note  belonging  to  it,  although  it 
is  made  payable  to  the  treasurer  of  the  United  States  or  other  public 
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officer.  Dugan  v.  U.  S.,  3  Wheat.  172,  4  L.  Ed.  362:  The  same  prin- 
ciple has  been  applied  to  a  state.  People  v.  Bank  of  North  America, 
75  N.  Y.  547;  Esley  v.  Illinois,  23  Kan.  510.  And  also  a  county.  See 
11  Cyc.  607. 

In  the  case  at  bar,  the  note,  having  been  made  to  "J.  W.  McKinnon, 
Agent  for  Shareholders  Nat.  Bank  of  North  Am.,  or  order,"  belonged 
to  J.  W.  McKinnon  as  agent  for  shareholders,  and  might  be  sued  upon 
by  him  as  such  agent ;  it  being  alleged  and  proved  tiiat  he  had  been 
appointed  and  qualified  as  the  agent  for  the  shareholders  and  was  act- 
ing in  that  capacity  at  the  time  of  suit.  The  same  principle  is  to  be 
applied  to  the  case  as  would  be  applied  to  a  note  made  "to  A.  B., 
Cashier."  As  such  a  note  would  be  the  property  of  the  bank,  and 
could  be  sued  on  by  it,  so  this  note  belongs  to  the  office  which  McKin- 
non occupies. 

[2]  This  brings  us  to  a  second  question,  which  was  argued  at  some 
length,  and  which  involves  the  right  of  the  court  to  allow  amendments 
to  the  complaint  to  be  made  at  the  trial.  At  the  close  of  the  testimony 
counsel  for  plaintiff  asked  to  be  allowed  to  amend  his  complaint  to 
conform  to  the  proof.  The  original  complaint  declared  that  Heinze 
had  delivered  his  promissory  note  to  the  plaintiff.  The  amendment 
proposed  was  that  it  be  made  to  read  that  the  note  was  delivered  "to 
the  plaintiff  as  such  agent  for  shareholders."  It  was  also  proposed  to 
add  the  following  paragraph : 

"Said  note  was  glveu  In  settlement  of  certain  claims  against  said  F.  Augus- 
tus Heinze,  which  at  the  time  of  the  appointment  of  Charles  A.  Hanna  as  re- 
oelTer  of  the  National  Bank  of  North  America  In  New  York  were  assets  of 
said  bank,  which  claims  were  later  duly  transferred  to  said  Charles  A.  Han- 
na as  such  receiver,  and  by  him  as  such  receiver  were  duly  transferred  to 
plaintiff  as  agent  for  shareholders  of  the  National  Bank  of  North  America  In 
New  York.  Plaintiff  has  at  all  times  since  the  delivery  of  said  note  held  it, 
and  stiU  holds  it,  as  agent  for  shareholders  as  aforesaid.*'    ' 

The  original  complaint  stated  that  "the  plaintiff  duly  presented  to 
the  defendant  a  claim  on  account  of  the  said  promissory  note,"  etc. 
This  it  was  proposed  to  amend  to  read  "the  plaintiff  as  such  agent  duly 
presented,"  etc.  The  original  complaint  read,  "The  defendant  served 
notice  in  writing  upon  plaintiff  that  she  rejected  the  said  claim,"  etc. 
This  it  was  proposed  to  amend  to  read,  "The  defendant  served  notice 
in  writing  upon  plaintiff  as  said  agent  that  she  rejected  said  claim." 
The  original  complaint  read,  "There  is  now  due  and  owing  on  said 
note  to  the  plaintiff  from  the  defendant."  This  it  was  proposed  to 
amend  to  read,  "There  is  now  due  and  owing  on  said  note  to  the  plain- 
tiff as  said  agent  from  the  defendant."  The  original  complaint  read, 
"Plaintiff  demands  judgment  against  the  defendant."  This  it  was 
proposed  to  amend  to  read,  "Plaintiff  as  said  agent  demands  judgment 
against  the  defendant." 

All  these  amendments  the  court  allowed  to  be  made  over  the  objec- 
tion of  the  defendant.  And  their  allowance  has  been  assigned  for  error. 
If  we  assume  for  the  purposes  of  the  case  that  the  original  complaint 
was  defective  in  the  particulars  in  which  the  above  amendments  were 
made,  we  should  nevertheless  have  no  difficulty  in  holding  that  the  court 
was  not  in  error  in  allowing  the  amendments  to  be  made.    The  amend- 
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tnents  wire  ^IfHM  the' discretion  of  the  court.  See  United  States  Re- 
vised Statutes,  §  954  (Comp.  St.  1913,  §  1591).  In  allowing  them  to  be 
made  the  court  served  the  ends  of  justice.  To  have  refused  their  al- 
lowance under  the  circumstances  would  have  been  to  adhere  to  a  prac- 
tice no  longer  in  favor  which  sacrificed  justice  to  tedinical  rules.  The 
original  pleading  did  not  mislead  the  defendant  to  her  prejudice,  as 
the  amendments  did  not  in  any  way  change  the  note  upon  which  the 
action  was  brought.  The  evidence  clearly  showed  that  the  plaintiff 
was  suing  in  a  representative  capacity. 

In  this  case  there  was  no  abuse  of  discretion  in  allowing  amendments 
to  be  made  which  conformed  the  pleadings  to  the  proof.  No  doubt  it 
might  be  reversible  error  in  some  cases  to  amend  a  complaint  to  con- 
form to  evidence  not  admissible  under  the  original  complaint,  and  which 
was  objected  to  and  admitted  under  es^ceptions.  But  the  cases  in  which 
that  would  be  true  would  be  confined  to  amendments  which  affected 
substantial  rights  going  to  the  actual  merits  of  the  case.  The  right  to 
make  amendments,  which  do  not  affect  substantial  rights  and  go  to  the 
actual  merits  of  the  case  should  not  be  denied  upon  the  theory  that  it 
involves  an  invasion  of  the  other  party's  right  to  the  benefit  of  his  ex- 
ception. 

Judgment  affirmed. 


HUDSON  NAV.  CO.  v.  JOYCE. 
(Circuit  Court  of  Appeals,  Second  Circuit    November  14,  1916.) 

Na  51. 

1.  Landlord  and  TBnant  ^=»88(1) — ^Leasb — "Renewal.** 

Defendant,  through  plaintiff's  efforts,  secured  a  ten-year  lease  of  a 
pier  from  a  dty,  with  the  prlyllege  of  renewing  it  for  a  similar  period  on 
giving  notice  of  its  desire  before  the  expiration  of  the  lease,  and  sublet 
one-half  of  the  pier  to  another  company  with  a  like  privilege  of  renewal. 
Defendant  agreed  to  pay  plaintiff  as  compensation  for  his  services  a  cer- 
tain sum  annually  during  the  term  of  the  lease  and  during  the  renewal 
thereof,  if  renewed.  At  the  end  of  the  term,  defendant  did  not  desire 
to  renew,  but  its  sublessee  did,  and  secured  a  mandatory  injunction  re- 
quiring defendant  to  give  notice  of  the  exercise  of  its  option  to  renew. 
While  an  appeal  from  that  injunction  was  pending,  the  parties  compro- 
mised by  defendant  assigning  its  lease  to  the  other  company,  to  whom  the 
city  then  gave  a  new  lease  for  ten  years  on  the  same  terms.  Held^  that 
the  new  lease  was  a  renewal  of  the  original  lease;  a  "renewal"  being  a 
revival  or  rehabilitation  of  an  expiring  subject 

[Ed.  Note.^For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  §f  279, 
280;   Dec.  Dig.  <S=>88(1). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
BenewaL] 

2.  Principal  and  Agent  ^=»S1(4) — Compensation — Renewal  of  Lease. 

Though  that  renewal  was  not  with  defendant,  so  as  to  entitle  plaintiff  to 
his  compensation  during  the  extended  term,  a  renewal  with  defendant 
was  effected  when  it  gave  the  notice  of  exercising  its  option  for  renewal^ 

^=9For  other  cases  eee  same  topio  A  KBT-NUMBBR  in  all  Key-Numbered  DlsesU  A  Indexes 
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though  stating  that  it  was  given  In  obedience  to  the  Injunction,  and 
plaintiff's  rights  to  his  compensation  were  thereby  established. 

[Ed.  Note. — Fbr  other  cases,  see  Principal  and  Agent,  Cent.  Dig.  |f 
196-198;   Dec.  Dig.  <S»81(4).] 

Ward,  Circolt  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Action  by  Hennr  L.  Joyce  against  the  Hudson  Navigation  Com- 
pany. Judgment  for  the  plaintiff,  and  defendant  brings  error.  Af- 
firmed.   % 

A  corporation,  to  whose  rights  the  Hudson  Navigation  Company  (plaintiff 
in  error  and  defendant  below)  succeeded,  received  from  the  dty  of  New  York, 
through  the  commissioner  of  docks,  a  lease  dated  May  9,  1904,  of  the  wharf- 
age, etc.,  of  certain  pier  on  Manhattan  Island  for  the  term  of  ten  years.  This 
lease  provided  that  **it  at  any  time  not  less  than  three  months  before  the  ex- 
piration of  the  term  [of  ten  years,  the  lessee]  shall  give  to  the  [city  of  New 
York]  notice  in  writing  by  service  thereof  on  the  commissioner  of  docks  of  its 
desire  that  this  present  lease  and  grant  shall  be  renewed  •  •  •  [the  dty 
of  New  Yoric]  shall  and  will  again  lease,  assign,  and  farm  let  [the  property 
aforesaid]  for  a  further  term  of  ten  years." 

This  lease  had  been  negotiated  by  Joyce  (defendant  in  error  and  plaintiff 
below)  for  the  purpose  of  dividing  the  pier  or  the  use  thereof  between  the  pred- 
ecessor of  the  Hudson  Ck>mpany  and  the  Central  Kallroad  of  New  Jersey. 
Accordingly,  and  on  or  about  August  6, 1904,  the  Hudson  Company's  predeces- 
sor, with  the  consent  of  the  city,  subleased  (by  Instrument  dated  May  11, 
1904)  one-half  of  the  said  pier  to  the  C^tral  Railroad,  and  in  the  same  docu- 
ment covenanted  with  that  railroad  company  'that  if  at  any  time  before  the 
expiration  of  the  term  of  these  presents  [1.  e.,  the  sublease  which  was  coter- 
minous with  the  lease  by  the  city]  the  [Central  Railroad]  shall  give  to  the 
[Hudson  Company]  notice  in  writing  of  its  desire  that  this  present  lease  and 
grant  shall  be  renewed,  then  and  in  that  case  the  [Hudson  Company]  shall 
and  will  again  lease,  demise,  and  farm  let  unto  the  [Central  Railroad],  for  a 
further  term  of  ten  years,  the  said  one-half  of  said  pier.** 

The  pier  in  question  having  thus  been  secured,  one-half  to  the  Hudson 
and  one-half  to  the  railroad  company,  for  the  same  period  of  ten  years,  with 
a  covenant  on  the  part  of  the  dty  to  renew  at  the  request  of  the  Hudson 
Coo^Miny,  and  a  similar  covenant  on  the  part  of  the  latter  company  to  renew 
at  the  request  of  the  railroad  company — all  in  accordance  with  the  Intent  of 
both  corporations  in  employing  Joyce  to  secure  the  lease — an  agreement 
was  executed  between  the  Hudson  Company  and  Joyce,  redting  the  substance 
of  the  foregoing  statement  and  binding  the  Hudson  Company  to  pay  Joyce, 
in  consideration  of  his  services,  $2,200  a  year  ''during  the  term  of  said  lease 
of  ten  years,*'  and  further  agreeing  "that  In  the  event  of  a  renewal  of  said 
lease  by  the  dty  of  New  York  with  the  [Hudson  Company]  for  a  further  term 
of  ten  years  to  pay  tq  [Joyce]  the  sum  of  $2,200  a  year  *  •  *  in  each 
and  every  year  during  the  term  of  said  renewal  lease  of  ten  years." 

In  due  time,  and  in  accordance  with  its  contract  with  the  Hudson  Company, 
the  Central  Railroad  notified  that  corporation  that  it  desired  to  renew  its  sub- 
lease. The  Hudson  Company,  however,  did  not  wish  to  use  the  pier  any 
longer,  and  declined  to  exercise  the  option  which  it  held  from  the  dty  of  New 
York.  Thereupon  the  C!entral  Railroad  began  an  action  In  the  Supreme  Court 
of  this  state  against  the  Hudson  Company  and  the  dty,  and  therein  obtained 
a  preliminary  mandatory  injunction  requiring  the  Hudson  Ompany  to  exer- 
cise the  option  aforesaid,  upon  the  ground  that  by  the  sublease  of  1904  the 
Central  Railroad  had  an  absolute  right  to  enjoy  the  premises  for  the  period 
of  a  renewal  lease  and  the  Hudson  Company  had  covenanted  to  procure  for  it 
sudi  right  or  estate. 

In  pursuance  of  this  mandate  the  Hudson  Company  on  July  22, 1914,  served 
upon  the  then  commissioner  of  docks  a  fbrmal  notification  that  it  did  desire 
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and  request  "a  renewal  of  Its  said  lease,  dated  on  or  about  Blay  9,  1904, 
*  •  *  under  the  terms  and  conditions  provided  In  the  said  lease.'*  It 
was  stated  in  this  document  that  the  notification  was  given  in  pursuance  of 
the  injunction  aforesaid  and  under  compulsion  thereof. 

The  cause  In  question  then  proceeded  to  trial,  and  a  judgment  was  entered 
declaring  that  the  Central  Railroad,  by  its  notification  of  a  desire  for  a  renew- 
al of  the  sublease,  had  become  "absolutely  entitled"  thereunto,  and  requiring 
the  Hudson  Company  to  "make,  execute,  and  deliver"  to  the  Central  Railroad 
"such  renewal  lease  for  such  renewal  term."  The  judgment  further  required 
the  city  of  New  York  to  make,  execute,  and  deliver  to  the  Hudson  Company  a 
renewal  lease  for  the  whole  pier  in  pursuance  of  the  notification  or  request 
heretofore  referred  to  Ond  executed  under  compulsion  of  the  mandatory  in- 
junction aforesaid. 

This  judgment  or  decree  having  been  entered,  and  an  appeal  taken  there- 
from !>y  the  city,  the  matter  was  settled  between  all  the  parties  thereto,  and 
the  appeal  abandoned.  By  written  stipulation  the  Hudson  Company  agreed  to 
assign  the  lease  of  1904,  affecting  the  entire  pier  property  in  question,  to  the 
Central  Railroad,  specifically  Including  in  such  transfer  or  assignment  "all 
rights  which  have  accrued  to  the  [Hudson  Company]  under  the  said  lease, 
including  the  right  or  privilege  of  a  renewal  term  of  ten  years." 

Thereupon  Joyce  brought  this  suit,  setting  forth  in  substance  the  proceed- 
ings aforesaid,  alleging  an  absolute  refusal  on  the  part  of  the  Hudson  Com- 
pany to  make  any  payments  to  him  after  the  expiration  of  the  original  ten- 
year  lease,  and  demanding  judgment  for  the  whole  amount  of  his  commission 
or  recompense  for  the  ten-year  renewal  period,  at  $2,200  a  year.  At  the  close 
of  the  testimony  both  parties  moved  for  a  directed  verdict.  Such  verdict 
was  directed  for  so  much  of  Joyce's  annual  payment  as  was  due  when  suit 
was  brought,  together  with  Interest.  This  writ  was  taken  to  the  judgment  en- 
tered In  accordance  with  said  direction. 

Stuart  G.  Gibboney,  of  New  York  City,  for  plaintiff  in  error. 
Abraham  S.  Gilbert,  of  New  York  City,  for  defendant  in  error* 

Before  COXE,  WARD,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [  1  ]  This 
action  is  not  on  any  lease,  but  solely  upon  an  agreement  between  the 
Hudson  Company  ^  and  Joyce,  whereby,  for  good  consideration,  the 
latter  was  to  receive  certain  money  annually  "in  the  event  of  a  renewal 
of  said  lease  by  the  city  of  New  York  with  [Hudson  Company]  for  a 
further  term  of  ten  years."  The  sole  question  presented  is  whether 
such  renewal  ever  took  place.  That  there  was  a  renewal  we  do  not 
doubt.  The  meaning  of  that  word  has  been  considered  in  Carter  v. 
Brooklyn  Life  Ins.  Co.,  110  N.  Y.  at  page  22,  17  N.  E.  396,  and  held 
to  signify  the  revival  or  rehabilitation  of  an  expiring  subject;  a 
description  most  appropriate  in  this  case,  where  the  leasehold  estate 
finally  vested  in  the  Central  Railroad  was  exactly  that  created  by  the 
lease  of  1904,  with  the  reddendum  clause  changed  as  contemplat- 
ed in  the  original  contract.  The  "renewal"  contemplated  was  some- 
thing that  was  to  grow  out  of  the  original*  lease,  and  be  governed 
by  its  terms,  and  that  is  exactly  what  was  finally  executed  and  delivered 
to  the  Central  Railroad.  Equally,  if  not  more,  persuasive  is  the  fact 
that  in  the  terms  of  settlement  of  the  action  promoted  by  the  railroad 
company  all  parties  thereto  called  the  lease  that  should  be  and  was 

1  The  agreement  was  with  the  predecessor  of  this  corporation,  but  for  con- 
venience the  defendant  Is  named  as  haying  been  concerned  In  the  matter  from 
the  beginning. 
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delivered  a  "renewal"  of  the  original ;  and  they  must  be  held  to  have  ac- 
curately described  their  own  act. 

[2]  There  remains,  however,  the  objection  that  such  renewal  was 
never  made  with  or  to  the  Hudson  Company,  and  therefore  a  condition 
precedent  vital  to  Joyce's  claim  was  never  fulfilled.  As  between  the 
city  and  the  Hudson  Company  the  one  thing  needful  to  produce  a  re- 
newal was  the  timely  service  of  notice  and  demand.  This  was  given ; 
and  that  it  required  a  mandatory  injunction  to  produce  it  is  immaterial, 
for  it  is  elementary  that  what  was  done  under  the  valid  and-  unreversed 
order  of  a  competent  court  must  be  held  to  have  been  rightly  done, 
and  to  be  such  an  act  as  any  well-disposed  and  honest  citizen  would  be 
glad  to  do. 

The  rights  of  all  parties  to  the  old  lease,  including  the  Central  Rail- 
road, were  fixed  when  the  Hudson  Company  served  the  notice  of  July 
22,  1914.  Doyle  v.  Hamilton  Fish  Corp.,  144  App.  Mv.  135,  128  N.  Y. 
Supp.  898;  Mattlage  v.  McGuire,  59  Misc.  Rep.  28,  111  N.  Y.  Supp. 
1083 ;  Underbill,  L.  &  T.  p.  1365.  But  it  is  said  that  Joyce  was  no 
party  to  that  instrument,  and  his  claim  was  not  advanced  by  this  res 
inter  alios  acta.  It  is  true  that  Joyce's  rights  depend,  not  on  any  estate 
carved  out  of  the  leasehold  for  him,  but  on  a  separate  agreement  to 
pay  him  for  procuring  the  lease ;  his  remuneration  to  be  increased  if 
such  estate  continued  in  being  beyond  the  term  originally  conveyed  by 
the  city  of  New  York.  There  is  nothing  in  the  contract  with  Joyce  to 
the  effect  that  he  shall  be  paid  for  the  renewal  term  (which  grew  out 
of  his  efforts  as  truly  as  out  of  the  original  lease)  only  if  the  Hudson 
Company  wanted  it  or  enjoyed  it.  His  compensation  depends  on 
whether  there  ever  was  a  renewal  of  lease  "by  the  city  of  New  York 
with  the  [Hudson  Company]" 

It  is  plain  that  there  was  such  renewal  in  legal  contemplation  the 
moment  the  Hudson  Company  exercised  its  option,  i.  e.,  served  the 
notice  of  July  22,  1914,  for  nothing  further  was  necessary  to  secure 
the  formal  paper  called  a  renewal  lease.  The  relations  of  all  parties 
would  thereafter  have  been  the  same  had  no  further  paper  writings  ever 
been  executed.  Under  the  contract  in  suit,  Joyce  need  not  care  whether 
tfie  Central  Railroad  ever  got  a  lease  or  not,  nor  whether  the  Hudson 
Company  assigned  anything;  it  is  enough  for  him  that  on  July  22,  1914, 
the  defendant  lawfully  assumed  the  position  of  the  city's  tenant  for  an- 
other ten  years ;  that  of  itself  was  a  "renewal  with"  the  Hudson  Com- 
pany, because  then  and  there  the  relation  of  landlord  and  tenant  for  the 
new  term  sprang  into  existence.  The  subsequent  apparatus  of  papers 
merely  made  a  record  of  an  existing  legal  relation. 

As  Joyce's  claim  became  ripe,  by  the  exercise  (under  lawful  and 
righteous  compulsion)  of  the  Hudson  Company's  option,  the  judgment 
bdow  was  right,  and  is  affirmed,  with  costs. 

WARD,  Circuit  Judge  (dissenting).  The  material  provision  of  the 
agreement  of  August  4,  1904,  between  the  Citizens'  Steamboat  Com- 
pany of  Troy  and  the  plaintiff,  Henry  L.  Joyce,  is  as  follows : 

••Now,  therefore,  this  Indenture  wltnesseth:  That,  the  said  party  of  the 
first  part,  in  consideration  of  the  services  rendered  by  the  said  party  of  the 
second  part  in  and  about  securing  said  lease  from  the  dty  of  New  York,  and 


Digitized  by 


Google 


106  238  FBDBBAL  RBPOBTBB 

in  securing  tlie  said  Central  Railroad  Ck>mpany  of  New  Jersey  as  a  tenant 
for  said  part  of  said  pier,  hereby  covenants  and  agrees  to  pay  to  tbe  said 
party  ot  tbe  second  part,  tbe  sum  of  two  thousand  two  hundred  dollars 
($2,200)  a  year,  during  the  term  of  said  lease  of  ten  years,  in  equal  quarterly 
payments  in  each  and  every  year;  and  the  said  party  of  the  first  part  further 
covenants,  in  the  event  of  a  renewal  of  said  lease  by  the  city  of  New  York 
with  the  said  party  of  the  first  part  for  a  further  term  of  ten  years,  to  pay 
to  the  said  party  of  the  second  part  the  sum  of  two  thousand  two  hundred 
dollars  ($2,200)  a  year,  in  equal  quarterly  payments,  in  each  and  every  year 
during  the  term  of  said  renewal  lease  of  ten  yeara*' 

The  plain  meaning  of  the  foregoing  language  seems  to  me  to  be  that 
in  case  of  a  renewal  of  the  lease  to  the  Citizens'  Company  it  will  make 
the  quarterly  payments  to  Joyce.  This  is  also  the  reasonable  construc- 
tion, because  it  is  difficult  to  see  why  the  Citizens'  Company  should 
agree  to  pay  after  it  had,  by  assignment  or  otherwise,  lost  all  enjoyment 
of  or  interest  in  the  premises.  At  the  expiration  of  the  original  lease, 
the  Citizens'  Company  had  been  wound  up  and  dissolved,  so  that  no 
renewal  ever  was  made  or  could  hav^  been  made  to  it.  Therefore  I 
think  no  cause  of  action  ever  accrued  to  the  plaintiff  under  the  agree- 
ment 

The  Hudson  Navigation  Company,  however,  had  by  virtue  of  an 
independent  agreement  assumed  all  obligations  of  the  Citizens'  Com- 
pany, and  as  assignee  of  the  original  lease  was  bound  to  renew  the  sub- 
lease of  the  south  half  of  the  pier  to  the  Central  Railroad  Company  of 
New  Jersey.  It  could  not  do  this  without  getting  a  renewal  from  the 
city.  Assuming,  for  the  purposes  of  argument,  that  it  would  have  been 
liable  to  Joyce  if  it  ever  did  get  such  a  renewal,  it  never  did  get  one 
Its  notice  to  the  city  of  intention  to  renew,  or  its  liability  to  the  Cen- 
tral Railroad  Company  to  renew,  the  sublease,  or  the  judgment  in  the 
state  court  that  the  city  should  renew,  dp  not  constitute  a  renewal.  So 
it  is  equally  beside  the  point  that  the  state  court  might  eventually  have 
compelled  a  renewal.  It  never  did.  The  parties  to  the  suit,  notwith- 
standing the  judgment,  could  agree  upon  a  wholly  different  settlement 
without  consulting  the  plaintiff,  Joyce,  and  pending  the  appeal  of  the 
city  from  the  judgment,  they  did  so;  the  Central  Railroad  Company 
of  New  Jersey  taking  from  the  city  a  lease  of  the  whole  pier  at  the 
agreed  advance  of  rent  and  upon  certain  other  different  considerations, 
while  the  Hudson  Navigation  Company  stepped  out  entirely. 

As  there  never  was  a  renewal  of  the  lease  to  the  Citizens'  Company, 
or  to  the  Hudson  Navigation  Company,  I  think  the  plaintiff  had  no 
cause  of  action,  and  that  his  complaint  should  have  been  dismissed. 
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TOWLB  et  aL  v.  PIJLLBN  et  al. 

(Clrcait  Court  of  Appeals,  Seyenth  Circuit.    August  29, 191G.    On  Petition  for 
Behearlng,  December  4,  1910.) 

No.  2344. 

1.  PAsnnoN  «=»89— Surr— FoBTEiTUBjB. 

As  the  UllnolB  statutes  require  complainants  in  a  partition  suit  to  make 
all  parties  defendant  wbo  have  any  interest  or  alleged  interest  in  the  land 
in  controversy,  defendants,  who  were  joined  and  claimed  a  leasehold  in  the 
property  sought  to  be  partitioned,  cannot  defeat  partition  on  the  ground 
that,  as  complainants  asserted  their  leasehold  had  been  forfeited  for  non- 
performance of  covenants,  the  suit  was  one  to  enforce  a  forfeiture;  for 
equity,  having  taken  jurisdiction  of  the  proceeding  for  partition,  could 
dispose  of  that  portion  of  the  suit  involving  the  forfeiture. 

[Ed.  Note.— For  other  cases,  see  Partition,  Cent  Dig.  |i  93-96;  Dec 
Dig.  €=>39.] 

Z,  liANDLOBD  AWD  TENANT  ^=»157(1) — CONDmONS— WAIVIB  OF  CONDmONS. 

Where  a  lease,  which  reserved  an  annual  rental  of  $3,000,  required  the 
lessees  to  erect  before  1893  a  temporary  building  on  the  demised  premises, 
costing  not  less  than  $7,000,  and  to  erect  a  permanent  building  by  1898, 
costing  not  less  than  $50,000,  and  the  two  covenants  were  wholly  separate, 
the  lessor  being  given  different  remedies  for  breach,  the  fact  that  the 
lessor  received  rent  after  1898^  though  the  lessee  bad  not  complied  with 
the  building  covenant,  does  not  establish  a  waiver  precluding  the  lessor 
from  subsequenty  asserting  a  forfeiture  on  the  lessee's  failure,  after 
notice  pursuant  to  the  lease,  to  erect  the  permanent  building  according  to 
the  covenant. 

[Ed.  Note. — For  other  cases,  see  Landlord  and*  Tenant,  Cent  Dig.  §{ 
571,  572;   Dec  Dig.  «9=>167(1).]  ; 

3.  Landlobd  anu  Tenant  ^=i»157(l) — Covenants — Enfobcemznt — ^Laches. 

In  such  case,  w)iere  the  building  covenant  provided  that,  in  event  of 
failure,  the  lessors  might  declare  forfeiture  at  any  time  upon  the  lessees* 
failure  to  comply  therewith  after  having  received  90  days'  notice,  the 
fstct  that  the  lessors  delayed  demanding  enforcement  for  nearly  15  years 
does  not  show  that  the  lessors  were  guilty  of  laches  precluding  subse- 
quent enforcement  particularly  where  the  demised  premises  did  not  at 
tile  outset  show  such  availability  for  renting  purposes  as  was  contem- 
plated. 

[Ed.  Note. — For  other  cases,  see  liandlord  and  Tenant  Cent  Dig.  §( 
571,  572;   Dec  Dig.  «9=5>157(l).l 

4.  Landlobd  and  Tenant  9s»157(1) — Covenants — ^Insistence  Upon  Estop- 

pel. ' 

In  such  case,  notwithstanding  the  lessors  for  a  considerable  time  did 
not  demand  the  full  amount  of  the  reserved  rent,  they  are  not  estopped 
from  subsequently  Insistiag  upon  performance  of  the  building  covenant; 
the  tenant  having  been  in  no  wise  injured  by  delay,  not  having  changed 
his  position  after  erecting  the  first  temporary  building. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant  Cent  Dig.  §( 
871,  672;   Dec  Dig.  iS=>157(l).] 

On  Petition  for  Rehearing. 

6.  Appeal  and  Ebbob  ^=9169— Review — Pbesentation  or  Gbounds  in  Coubt 
Below. 

A  contention  not  urged  in  the  trial  court  cannot  be  considered  on  ap- 
peal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §S  101&- 
1034;   Dec  Dig.  <&»169.] 

C=»For  other  cases  see  same  topic  A  KBT-NUHBEB  in  all  Key-Niunbered  DIsests  A  Indexes 
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6.  Landlobd  and  Tenant  <S=5>94(3) — ^Leases — ^Tebminatiow. 

Where  lessees  breached  a  coveDant  entitling  the  lessors  to  terminate, 
notice  to  terminate  is  sufficient,  though  not  signed  by  one  of  the  lessors, 
who  was  also  a  lessee,  for  any  other  rule  would  render  the  lessors  power- 
less to  enforce  a  compliance  with  the  covenant. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  §( 
318-^19;    Dec.  Dig.  <8=»»4(3).] 

7.  Landlobd  and  Tenant  ^=»152(3>~-Coysnants — Conditions. 

Where  a  lease  reserving  an  annual  rental  required  the  lessees  to  erect 
before  the  year  1893  a  temporary  building  on  the  demised  premises,  costing 
not  less  than  $7,000,  and  to  erect  a  permanent  building  by  1898  costing  not 
less  than  $50,000,  which  building  should  be  maintained,  the  lessor  being 
entitled  in  case  of  default  in  such  covenant  to  terminate  the  lease,  should 
the  default  continue  90  days  after  notice,  the  provisions  for  a  building 
and  the  maintenance  of  the  same,  as  well  as  the  clause  protecting  the 
lessor,  constitute  a  continuing  obligation. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  §§ 
540,  547,  551 ;   Dec.  Dig.  <S=»152(3).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois. 

Bill  by  George  PuUen  and  Mary  F.  Antes,  as  surviving  trustees 
under  the  will  of  Lloyd  T.  Pullen,  deceased,  and  others,  against  John 
R.  Towle  and  others.  From  decree  for  complainants,  defendants  ap- 
peal.   Affirmed. 

Appellees,  being  the  plaintiffs  in  the  court  below  and  her^n  so  termed, 
brought  this  action  against  the  appellants,  herein  termed  the  defendants,  to 
secure  a  partition  of  land  of  which  they  were  part  owners  and  to  remove  as 
a  cloud  upon  the  title  a  certain  outstanding  and  recorded  lease  which  it  was 
claimed  had  been  terminated  by  prior  notice  for  breach  of  its  conditions. 
From  a  decree  entered  in  Accordance  with  the  prayer  of  the  complainants*  bill, 
defendants  appeal. 

The  chief  controversy  in  this  court  arises  over  that  portion  of  the  decree 
which  adjudged  the  lease  to  be  terminated. 

On  December  12,  1882,  the  then  owners  of  the  land  in  controversy,  being 
vacant  Chicago  property,  executed  a  lease  to  John  R.  Towle  and  Herbert  A. 
Morse  for  99  years,  which  lease  contained  a  provision  for  the  erection  of  a 
$50,000  building  on  the  lot  on  or  before  January  1,  1898.  The  annual  rental 
was  $3,000. 

The  lease  read,  in  part,  as  follows: 

"Said  parties  of  the  second  part,  tin  consideration  of  the  granting  of  this 
lease,  and  as  security  for  the  payment  of  the  rents  herein  reserved,  and  the 
performance  of  the  covenants  and  agreements  herein  contained  on  tlieir  parr 
to  be  kept  and  performed,  further  covenant  and  agree  to  cause  to  be  erected 
upon  said  demised  premises,  and  to  pay  therefor  so  that  the  same  shall  be 
free  of  all  mechanic's  liens,  on  or  before  the  first  day  of  January,  in  the 
year  1898,  a  building  covering  the  entire  frontage  of  said  demised  premises, 
having  a  height  of  not  less  than  three  stories,  and  costing  not  less  than  $50,- 
000.00,  which  building  shall  be  completed  and  ready  for  occupancy  on  or  before 
the  first  day  of  January  in  the  year  1898. 

"And  said  parties  of  the  second  part  covenant  and  agree  that  they  will  on 
or  before  the  first  day  of  May,  in  the  year  1893,  expend  upon  said  demised 
premises  in  the  construction  of  a  temporary  building  to  be  erected  thereon, 
covering  the  whole  frontage  thereof,  not  less  than  $7,000.00." 

Instead  of  erecting  a  temporary  building  to  cost  not  less  than  $7,000,  a 
two-story  building,  somewhat  more  permanent  in  character  and  costing  about 
$16,000,  was  erected  thereon.    The  three-story  building  to  cost  not  less  than 
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$50,000  and  to  be  erected  by  January  1,  1898,  was  never  placed  npon  the 
premises. 

The  lease  further  provided  as  follows: 

"It  Is  expressly  agreed  that  no  notice  or  demand  shall  be  necessary  in  case 
of  default  in  the  payment  of  rent,  but  that  default  for  ninety  days  in  the 
payment  of  any  installment  of  rent  hereunder,  shall  entitle  said  lessors  to 
terminate  this  lease,  without  any  demand  therefor  or  notice  to  said  lessees." 

The  lease  further  provided  as  follows: 

*  "And  the  said  parties  of  the  second  part  further  covenant  and  agree 

•  •  ♦  that  *  ♦  •  if  default  shall  be  made  in  the  covenants  herein, 
as  to  rebuilding,  repairing,  insuring,  or  in  any  of  the  other  covenants  herein 
contained  to  be  kept,  observed  and  performed,  by  the  parties  of  the  second 
part,  or  their  assigns,  and  such  default  shall  continue  00  days  after  notice 
thereof  in  writing  to  the  parties  of  the  second  part,  it  shall  and  may  be 
lawful  for  the  parties  of  the  first  part,  at  th^r  election,  to  declare  the  said 
term  ended,  etc.,  etc." 

On  May  20,  1910,  lessors  made  written  demand  upon  lessees  that  the 
building  called  for  in  the  lease  be  constructed,  and  by  the  same  instrument 
notified  lessees  that  the  lease  would  be  terminated  if  the*  demand  was  not 
complied  with,  in  90  days.  Lessors,,  on  February  29,  1912,  notified  lessees  that 
they  declared  the  lease  terminated  and  demanded  possession  of  the  property. 
Lessees  offered  no  excuse  for  their  failure  to  construct  the  $50,000  building 
called  for  in  the  lease. 

Defendants,  in  seeking  to  reverse  that  part  of  the  decree  denying  to  the 
leaseholders  any  and  all  interest  in  the  premises,  rely  upon  waiver,  estoppel, 
and  laches.  Defendants  also  contend  that  the  bill  should  be  dismissed  because 
the  plaintiffs  are  asking  a  court  of  equity  to  enforce  a  forfeiture. 

Edwin  M.  Ashcraft,  of  Chicago,  111.,  for  appellants. 
Horace  Kent  Tenney,  of  Chicago,  111.,  and  Edgar  L.  Wood,  for 
appellees. 

Before  MACK,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

EVANS,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
Defendants*  first  contention,  that  the  District  Court  erred  in  refusing 
to  dismiss  the  bill  because  the  plaintiffs  in  this  action  sought  to  en-r 
force  a  forfeiture  in  a-  court  of  equity,  is  untenable. 

This  action  is  not  one  to  enforce  a  forfeiture,  but  is  an  ordinary 
partition  suit  brought  by  certain  landowners  against  defendants,  also 
landowners,  or  claiming  an  interest  in  the  property.  The  chief  pur- 
pose of  the  action  being  to  partition  the  land  or,  in  case  of  failure  to 
do  so,  to  sell  the*  property,  the  court  is  empowered  to  fix  the  rights 
of  the  parties  interested,  as  well  as  those  claiming  to  have  an  in- 
terest therein. 

The  statutes  of  Illinois,  like  the  statutes  of  nearly  all  other  states, 
require  plaintiffs  in  a  partition  action  to  make  all  parties  defendants, 
who  have  any  interest  or  alleged  interest  in  the  real  estate  in  contro- 
versy, and  also  empower  the  court  which  has  jurisdiction  of  such 
partition  suit  to  determine  the  rights  and  claims  of  all  such  parties 
in  and  to  the  real  estate.  Many  questions  are  thus  determined  in 
the  ordinary  partition  action.  30  Cyc.  238 ;  Rann  v.  Rann,  95  111.  433 ; 
Crowley  v.  Byrne,  71  Wash.  444,  129  Pac.  113. 

A  court  of  equity  having  jurisdiction  for  the  main  purpose  of  the 
bill  will  exercise  it  generally,  and  will  dispose  of  all  questions  arising 
between  the  parties,  whether  such  questions  are  legalor  equitable.    It 
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might  well  be  said  that  such  jurisdiction  of  the  court  of  equity  to  dis- 
pose of  the  legal  questions  is  an  incidental  one.  Courts  of  equity  in 
actions  other  than  partition  suits  have  frequently  determined  legal 
issues,  including  forfeitures,  when  such  issues  were  incidentd  to  the 
determination  of  the  main  issue,  \vhich  was  purely  equitable.  Gun- 
ning V.  Sorg,  214  lU.  616,  73  N.  E.  870;  Pendill  v.  Union  Mining 
Co.,  64  Mich.  172,  31  N.  W.  100;  Big  Six  Development  Co.  v.. 
Mitchell,  138  Fed.  279,  70  C.  C.  A.  569, 1  L.  R.  A.  (N.  S.)  332;  Brews- 
ter V.  Lanyon  Zinc.  Co.,  140  Fed.  803,  72  C.  C.  A.  213. 

[2]  Defendants'  contention  that  plaintiffs  waived  their  right  to 
terminate  the  lease  for  failure  to  construct  the  building  by  the  ac- 
ceptance of  accrued  rent  after*  January  1,1898,  is  also  untenable.  The 
payment  of  rent  was  an  obligation  which  the  lessees  assumed  en-, 
tirely  separate  and  distinct  from  their  obligation  to  build  tlie  three- 
story  building  fteferred  to  in  the  lease.  The  requirement  that  the 
lessees  construct  a  permanent  building  was  a  continuing  obligation. 
It  wks  inserted  for  the  purpose  of  furnishing  additional  security  to 
the  landlords.  The  acceptance  of  rent  would  not  waive  plaintiffs' 
right  to  terminate  the  lease  for  subsequent  failure  to  comply  with  the 
terms  of  the  lease.  Mulligan  v.  HoUingsworth,  99  Fed.  (C.  C.)  216; 
Robbins  v.  Conway,  92  111.  App.  173 ;  Cluck  v.  Elkon,  36  Minn.  80, 
30  N.  W.  446. 

The  correspondence  between  the  lessees  and  the  representative  of 
the  landlords  shows  conclusively  that  no  waiver  was  ever  intended 
to  result  from  the  acceptance  of  the  rent.  On  the  other  hand,  the 
only  fair  inference  that  could  be  drawn  from  the  correspondence  was 
that  the  right  to  insist  upon  the  enforcement  of  the  building  clause 
in  the  lease  was  at  all  times  recognized  by  all  parties. 

[3,  4]  Defendants'  claims  that  plaintiffs  were  guilty  of  laches,  and 
were  estopped  to  insist  upon  a  forfeiture  of  the  lease  for  failure 
to  comply  with  this  dause,  are  without  merits  The  plaintiffs  were 
not  guilty  of  laches.  They  may  have  been  overindulgent.  But  ten- 
ants cannot  set  up  such  leniency  as  a  bar  to  the  landlord's  rights. 

No  estoppel  can  result  therefrom  because  the  record  fails  to  show 
any  prejudice  which  the  tenants  suffered  by  reason  of  the  landlords' 
leniency  in  extending  time  of  pa)rment  or  in  their  failure  to  insist 
upon  an  earlier  termination  of  the  lease. 

The  testimony  shows  that  the  tenants  did  not  receive  in  the  early 
nineties  the  amount  of  rent  that  they  expected  would  come  from  the 
subleasing  of  the  property.  During  those  years  of  hardship  the  land- 
lords temporarily  accepted  a  part  of  the  amount  fixed  in  their  lease,  ' 
instead  of  the  whole  thereof.  They  likewise  did  not  insist  upon  the 
prompt  expenditure  of  $50,000  for  the  construction  of  the  three-storied 
building.  The  defendants  were  certainly  not  injured  by  this  indul- 
gence.   The  essential  element  to  make  a  case  of  estoppel  is  lacking. 

Moreover,  the  lease  which  the  parties  made  did  not  require  land- 
lords to  act  immediately  upon  a  breach  of  any  of  the  covenants.  An 
examination  of  that  portion  of  the  lease  heretofore  quoted  clearly  in- 
dicates that,  any  time  after  breach  of  the  covenant  to  build,  the  land- 
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lords  might  serve  demand  that  the  covenant  be  performed.  Failure 
to  comply  with  this  demand  within  90  days  after  such  notice  author- 
ized the  landlords  to  terminate  the  lease.  Power  to  avoid  termination 
of  the  lease  therefore  rested  at  all  times  with  the  defendants  and  was 
not  lost  or  impaired  by  the  plaintiffs'  failure  to  serve  the  notice  at  an 
earlier  date. 

The  defendants  also  complain  because  the  District  Court  decreed 
that  the  defendant  Harriet  E.  Morse  pay  to  the  plaintiffs  the  sum  of 
$597.25  on  an  accoimting.  Harriet  E.  Morse  was  interested  in  the 
lease  and  she  was  also  interested  in  the  fee.  The  amount  thus  found 
to  be  due  from  Harriet  E.  Morse  on  this  accounting  is  supported  by 
the  evidence  and  by  admissions  made  upon  the  trial* 

The  decree  is  affirmed. 

On  Petition  for  Rehearing. 

In  support  of  a  petition  for  a  rehearing  appellants  contend  that 
the  notice  to  terminate  the  lease  was  not  signed  by  all  of  the  land- 
lords and  that  as  to  thosQ  not  signing  there  was  no  desire  to  ter- 
minate it. 

[6]  This  contention  was  not  made  in  the  lower  court.  The  suf- 
ficiency of  the  notice  terminating  the  lease  was  not  disputed.  It 
ihight  well  be  dismissed  under  the  rule  that  a  question  not  presented 
to  the  lower  court  will  not  be  considered  upon  appeal.  Morrill  v. 
Jones,  106  U.  S.  466,  1  Sup.  Ct.  423,  27  L.  Ed.  267;  Harding  v.  Gid- 
dings,  73  Fed.  335,  19  C.  C.  A.  508;  Adams  v.  Shirk,  117  Fed.  801, 
55  C.  C.  A.  25. 

[8]  The  legal  question  thus  presented  is  one  for  which  few 
precedents  may  be  found.  One  of  the  landlords  is  interested  also 
as  a  lessee.  Evidently  she  considers  her  interest  under  the  lease 
more  valuable  than  her  interest  as  a  landlord.  In  the  conflict  of  in- 
terest between  the  landlords  and  tenants  she  has  cast  her  lot  with 
the  tenants.  If  it  is  necessary  that  the  notice  terminating  the  lease 
be  signed  by  all  the  landlords  or  their  duly  authorized  agent,  it 
will  be  impossible  to  terminate  this  lease  unless  one  of  the  lessees 
should  sign  the  notice. 

There  seems  to  be  a  conflict  of  opinion  as  to  the  right  of  some, 
but  not  all,  the  landlords,  joint  tenants  or  tenants  in  common,  to 
terminate  tfie  lease.  Supporting  the  right  are:  Foa  on  Landlord 
and  Tenant  (4th  Ed.)  614;  Woodfall  on  Landlord  and  Tenant  (19th 
Ed.)  409;  TiflFany  on  Landlord  and  Tenant,  §  198,  p.  1438;  1  Mc- 
Adam  on  Landlord  and  Tenant,  §  181;  1  Underbill  on  Landlord 
and  Tenant,  §  121 ;  Doe  v.  Summerset,  1  B.  &  A.  135 ;  Alf ord  y. 
Vickery,  Carrington  &  Marshman,  280.  Contra:  Pickard  v.  Perley, 
45  N.  H.  188,  86  Am.  Dec.  153;  Right  v.  Cuttall,  5  East,  491;  24 
Cyc.  1332. 

We  conclude  that  in  a  case  like  the  present,  where  one  of  the  land- 
lords secured  an  interest  as  lessee  and  refused  to  join  in  the  notice 
of  termination,  notwithstanding  the  breach  of  covenant  on  the  part 
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of  the  tenants,  such  landlord's  consent  is  not  necessary  to  terminate 
the  lease.  To  hold  otherwise  would  be  to  create  a  most  intolerable 
condition.  For  if  a  person  interested  both  as  a  landlord  and  as  a 
tenant  withheld  his  consent  to  the  termination  of  a  lease  the  tenancy 
could  be  continued  indefinitely.  Even  when  the  tenants  failed  to 
pay  rent  the  tenancy  could  not  be  terminated  when  the  lease  required 
a  preliminary  notice,  if  the  appellants'  position  is  sound. 

[7]  Appellants  also  complain  of  the  following  language  in  the 
opinion  filed : 

**The  requirement  that*  the  lessee  constifuct  a  permanent  building  was  a 
coutinuing  obligation.  It  was  inserted  for  the  purpose  of  furnishing  addi- 
tional security  to  the  landlords.  The  acceptance  of  rent  would  not  waive  the 
plaintiff's  right  to  terminate  the  lease  for  subsequent  failure  to  comply  with 
the  terms  of  the  lease." 

The  above-quoted  language,  correctly  construed  and  limited,  was 
not  erroneous,  but,  standing  by  itself,  may  be  subject  to  criticism. 
The  court  intended  to  express  the  conclusion  that,  in  view  of  all  the 
terms  of  the  contract  under  consideration,  which  was  too  long  to 
set  forth  in  extenso,  the  provision  for  the  erection  of  a  building  was 
a  continuing  obligation.  It  would  have  been  more  accurate  to  say 
that  the  provision  for  a  building  and  the  maintenance  of  the  same, 
as  well  as  the  clause  inserted  in  the  said  contract  to  protect  the 
lessor  in  his  right  to  insist  at  all  times  upon  the  erection  and  main- 
tenance of  such  a  building,  constituted  a  continuing  obligation.  It 
must  be  conceded  that  the  provision  for  the  construction  of  a  build- 
ing in  a  long-term  lease  may  be  so  drawn  that  the  court  would  not 
hold  it  to  be  a  continuing  obligation.  The  contract  under  considera- 
tion was  not  of  such  a  character. 

This  conclusion  having  been  reached,  it  was  unnecessary  to  set 
forth  the  long  correspondence  and  the  other  facts  which  the  appel- 
lee contends  showed  that  the  payment  of  rent  was  never  intended 
in  the  instant  case  to  operate  as  a  waiver  of  the  landlords'  right  to 
insist  upon  the  erection  of  the  building.  Nor  did  we  consider  it  nec- 
essary to  pass  upon  the  appellees'  further  claim  that  the  money  was 
never  paid  as  rent  nor  was  it  paid  to  the  landlords. 

No  other  question  is  presented  that  is  not^  fully^  covered  by  the 
former  opinion.    The  petition  for  a  rehearing^  is  denied. 
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In  re  CONTINENTAL  COAL  CORP. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    December  15,  1916.) 

No.  2980. 

1.  Bankruptcy  ^==>18 — ^Adjudications — Effect  of. 

After  the  filing  of  a  petition  for  involuntary  bankruptcy,  defendant 
filed  a  petition  In  voluntary  bankruptcy  in  another  district,  and  by  such 
court  was  adjudicated  a  bankrupt;  it  not  appearing  that  the  second 
court  was  notified  of  the  involuntary  petition.  Held  that,  as  the  trustee 
appointed  under  the  involuntary  petition  would  take  title  as  of  the  date 
of  the  filing  of  the  petition,  and  as  the  property  of  the  bankrupt  by 
reason  of  the  filing  of  such  petition  passed  in  custodia  legis,  though 
actual  possession  was  not  taken,  the  adjudication  by  the  second  District 
Court  is  not  conclusive  against  the  continuance  of  proceedings  under  the 
involuntary  petition;  the  case  not  falling  within  Baukr.  Act  July  1, 
1898,  c.  541,  f  32,  30  Stat.  554  (Comp.  St  1913,  §  9616),  and  General 
Order  No.  6  (89  Fed.  v,  32  C.  C.  A.  ix),  providing  for  transfer  of  pro- 
ceedings where  one  or  more  petitions  in  bankruptcy  are  filed  in  courts 
having  concurrent  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  t  22;  Deo. 
Dig.  <S=>18.] 

2.  Bankeuptcy  €=>152 — ^Trustee — Tttlb  of. 

The  title  of  the  trustee  In  bankruptcy  will  relate  back  and  be  treated 
as  of  the  time  of  the  filing  of  the  petition. 

[Ed.  Note.—For  other  cases,  see  Bankruptcy,  Cent  Dig.  {  194;  Dec. 
Dig.  iS=>152.] 

8.  Bankbuptcy  «=»47,  51 — Petition — Second  PBTmoir. 

Where,  after  a  petition  in  involuntary  bankruptcy  is  filed  in  one  dis- 
trict, a  petition  for  voluntary  bankruptcy  Is  filed  in  a  second  district, 
notice  of  the  filing  of  the  voluntary  petition  should  be  given  to  the  peti- 
tioning creditors  before  proceedings  are  had  thereon,  to  afford  them 
opportunity  to  determine  the  course  most  likely  to  conserve  the  assets  of 
the  estate;  and,  where  no  such  notice  is  given,  it  will,  the  record  being 
silent,  be  presumed  that  the  court  making  the  adjudication  under  the 
voluntary  petition  was  not  notified  of  the  filing  of  the  involuntary  peti- 
tion. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  ||  41,  42,  49 ; 
Dec.  Dig.  «s»47,  51.] 

Petition  to  Revise  an  Order  of  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Kentucky ;  Andrew  M.  J.  Cochran, 
Judge. 

Petition  in  the  District  Court  for  the  Eastern  District  of  Kentucky 
for  involuntary  bankruptcy  by  Roszelle  Bros,  and  others  against  the 
Continental  Coal  Corporation,  to  which  the  trustee  in  voluntary  bank- 
ruptcy of  the  defendant  in  the  District  Court  for  the  Eastern  District 
of  Tennessee  and  others,  filed  answers.  Defendant's  motion  to  stay 
proceedings  were  denied  (235  Fed.  343),  and  they  petition  to  revise. 
Petition  denied,  and  case  remanded  for  further  proceedings. 

On  May  5,  1916,  an  involuntary  petition  in  bankruptcy  was  filed  in  the 
United  States  District  Court  for  the  Eastern  District  of  Kentucky,  by  Roszelle 
Bros,  et  al.,  against  the  Continental  Coal  Corporation,  a  citizen  of  the  state 
of  Wyoming  (hereinafter  called  the  Corporation),  charging  it  with  having 
eominitted  certain  acts  of  bankruptcy,  and  that  its  principal  place  of  business 
was  in  the  Eastern  district  of  Kentucky,  for  the  greater  part  of  six  months 
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next  preceding  the  filing  of  said  petition.  Service  of  tbe  petition  was  had  on 
May  8,  1916.  On  the  same  day  and  about  two  hours  after  service,  the  Cor- 
poration filed  its  voluntary  petition  in  bankruptcy,  in  the  United  States  Dis- 
trict Ck>urt  for  the  Eastern  District  of  Tennessee,  and  was  adjudicated  a 
bankrupt.  Immediately  thereafter  C.  M.  Preston  was  appointed  receiver  of 
all  the  assets  of  the  bankrupt  Corporation,  accepted  the  trust,  executed  bond, 
and  qualified  in  compliance  with  the  orders  of  the  court  The  receiver  took 
possession  of  the  property  of  the  Corporation,  both  in  Tennessee  and  in  Ken- 
tucky, and  continued  in  possession  thereof  until  his  election  as  trustee.  On 
May  12, 1916,  the  Corporation  and  C.  M.  Preston,  as  receiver,  filed  their  sworn 
answers  to  the  petition  of  Rossselle  Bros,  et  aL,  pending  in  the  Eastern  dis- 
trict of  Kentucky.  The  Corporation  in  its  answer  denied  it  had  its  principal 
place  of  business  in  the  Eastern  district  of  Kentucky  for  the  greater  part  of 
six  months  next  preceding  the  filing  of  said  petition,  denied  the  acts  of  bank- 
ruptcy charged  against  it,  and  pleaded  the  filing  of  its  voluntary  petition  in 
the  Easitem  district  of  Tennessee  /and  the  adjudication  of  bankruptcy  made 
thereunder.  C.  M.  Preston,  as  receivier,  denied  Jurisdiction  of  the  United 
States  Court  for  the  Eastern  District  of  Kentucky,  and  also  pleaded  the  filing 
of  said  voluntary  petition  in  the  United  States  District  Court  for  the  Eastern 
District  of  Tennessee.  Thereupon  the  Corporation  and  C.  M.  Preston,  receiver, 
moved  to  stay  the  proceedings  under  the  involuntary  petition.  On  May  20, 
1916,  the  United  States  District  Court  for  the  Ekistem  District  of  Kentucky 
entered  an  order  in  the  involuntary  proceedings,  overruling  the  motions  to 
stay,  and  directed  a  reference  to  a  special  master,  "to  hear  proof  and  report 
to  the  court  as  soon  as  may  be  his  findings  on  the  evidence  that  may  be  ad- 
duced as  to  where  the  principal  place  of  business  of  the  respondent  is  locat- 
ed." On  May  23, 1916,  and  within  the  time  allowed  by  Uw  in  which  to  plead 
to  the  said  involuntary  petition,  C.  M.  Preston,  who  in  the  meantime  had  been 
appointed  trustee  in  the  voluntary  proceedings  in  Tennessee,  and  a  committee 
representing  a  majority  of  the  indebtedness  of  the  Corporation,  filed  their 
answers  to  the  involuntary  petition*  They  denied  the  acts  of  bankruptcy 
charged,  denied  the  Jurisdiction  of  the  court,  and  pleaded  the  adjudication  of 
bankruptcy  under  the  voluntary  petition  in  the  Eastern  district  of  Tennessee, 
as  res  adjudicata,  as  to  the  location  of  the  principal  place  of  business  of  the 
bankrupt,  until  set  aside  or  reversed  in  a  direct  proceeding,  and  as  a  bar  to 
the  further  prosecution  of  the  involuntary  petition  in  the  Eastern  district  of 
Kentucky,  and  filed  their  Joint  motion  to  vacate  the  order  entered  on  May 
20,  1916,  and  to  stay  the  said  involuntary  proceedings.  On  August  12,  1916, 
the  District  Court  entered  an  order  denying  said  motion  to  vacate  its  previous 
order  and  stay  further  proceedings  and  overruling  certain  exceptions  to  the 
report  of  the  special  master. 

C.  C.  Moore  and  D.  L.  Grayson,  both  of  Chattanooga^  Tenn.,  for 
petitioner. 

C.  L.  Williamson,  of  Lexington,  Ky.,  for  respondent 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  McCALL, 
District  Judge. 

McCAIyly,  District  Judge  (after  stating  the  facts  as  above).  [1  ]  Un- 
der the  petition  for  revision,  the  question  for  .decision  is:  Did  the  court 
below  erf',  as  a  matter  of  law,  in  denying  the  motion  by  petitioners  to 
stay  the  involuntary  proceedings  pending  in  that  court? 

If  it  be  true. that  the  principal  place  of  business  of  the  Corporation 
had  been  in  the  Eastern  district  of  Kentucky,  for  a  period  of  six  months 
next  preceding  the  filing  of  the  involuntary  petition,  then  that  court 
would  have  exclusive  jurisdiction  of  the  case;  otherwise,  it  would  not 
have  jurisdiction.  The  petitioners  seek  to  deprive  the  court  of  the 
Eastern  district  of  Kentucky  of  the  right  to  determine,  that  jurisdic- 
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tional  fact  for  itself,  and  for  that  purpose  they  assert  and  show  that, 
after  the  involuntary  petition  had  been  filed  in  the  federal  court  in 
Kentucky,  and  service  had,  the  Corporation  filed  a  voluntary  petition 
in  the  federal  court  at  Chattanooga,  Tenn.,  and  was  adjudicated  a  bank- 
rupt. This  action,  it  is  insisted,  ex  necessitate  adjudicated  the  princi- 
pal place  of  business  of  the  Corporation  for  six  months  next  preceding 
the  date  of  the  filing  of  the  petition  to  have  been  in  Tennessee,  and, 
the  judgment  not  having  been  set  aside  or  appealed  from,  that  question 
is  res  adjudicatai.  This,  perhaps,  would  be  true,  if  the  petition  in  in- 
voluntary bankruptcy  had  not  been  previously  filed  in  the  federal  court 
in  Kentucky.  That  having  been  done,  and  both  courts  exercising  juris- 
diction of  the  case,  it  becomes  necessary  to  determine  the  nature  and 
extent  of  the  jurisdiction  of  the  federal  court  in  Kentucky,  upon  the 
filing  of  the  involuntary  petition. 

In  Mueller  v.  Nugent,  184  U.  S.  1,  22  Sup.  Ct.  269,  46  L.  Ed.  405, 
Mr.  Chief  Justice  Fuller,  speaking  for  the  Supreme  Court,  said : 

"It  is  as  true  of  the  present  law  as  it  was  of  that  of  1867  that  the  filing  of 
the  petition  is  a  caveat  to  all  the  world,  and  in  effect  an  attachment  and  in- 
junction (Bank  y.  Sherman,  101  U.  S.  403  [25  L.  Ed.  866]) ;  and  on  adjudica- 
tion, title  to  the  bankrupt's  property  became  vested  in  tiie  trustee  (sections 
70,  21e),  with  actual  or  constructiye  possession,  and  placed  in  the  custody  of 
the  bankruptcy  court." 

In  so  far  as  we  are  advised,  the  doctrine  of  the  Nugent  Case,  supra, 
has  not  been  materially  modified.  It  is  thus  clear  that  the  filing  of  the 
petition  in  bankruptcy  in  the  District  Court  for  the  Eastern  District  of 
Kentucky,  and  the  issuing  of  process  thereon,  was  an  assertion  of  the 
jurisdiction  of  the  court  over  the  bankrupt's  estate,  and  gave  that  court 
prior  jurisdiction  over  the  subject-matter,  which  jurisdiction  was  ex- 
clusive during  the  pendency  of  such  proceedings  for  adjudication.  It 
may  be  true  that  the  court  below  did  not  have  actual  possession,  through 
its  officers,  of  the  property  of  the  bankrupt  estate,  but  it  cannot  be  de- 
nied with  reason  tfiat  the  court  had  such  possession  of  the  bankrupt 
estate,  as  placed  it  in  custodia  legis. 

In  Acme  Harvester  Co.  v.  Beekman  Lumber  Co.,  222  U.  S.  307,  32 
Sup.  Ct.  96,  56  L.  Ed.  208,  Mr.  Justice  Day,  speaking  for  the  court, 
said: 

"An  attachment  of  the  bankrupt's  property  after  the  filing  of  the  petition 
and  before  adjudication  cannot  operate  to  remove  the  bankrupt's  estate  from 
the  Jurisdiction  of  the  bankruptcy  court  for  the  purpose  of  administration 
under  the  act  of  Ck>ngre8s.  It 'is  the  purpose  of  the  bankruptcy  law,  •  •  • 
to  place  the  property  of  the  bankrupt  under  the  control  of  the  court,  where< 
ever  it  is  found,  with  a  view  to  its  equal  distribution  among  the  creditors. 
The  filing  of  the  petition  is  an  assertion  of  Jurisdiction  with  a  view  to  the  de- 
termination of  the  status  of  the  bankrupt  and  a  settlement  and  distribution  of 
his  estate.  The  exclusive  Jurisdiction  of  the  bankruptcy  court  is  so  far  in 
rem  that  the  estate  is  regarded  as  in  custodia  legis  from  the  fiUng  of  the  pe- 
tition. It  is  true  that  under  section  70a  of  the  act  of  1808  the  trustee  of  the 
estate,  on  his  appointment  and  qualification,  is  vested  by  operation  of  law 
with  the  title  of  the  bankrupt  as  of  the  date  he  was  adjudicated  a  bankrupt, 
but  there  are  many  provisions  of  the  law  which  show  its  purpose  to  hold  the 
property  of  the  bankrupt  intact  from  the  time  of  the  filing  of  the  petition. 
In  order  that  it  may  be  administered  under  the'  law  if  an  adjudication  in 
bankruptcy  shall  follow  the  beginning  of  the  proceedings." 
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[2]  The  title  of  the  trustee  in  bankruptcy,  appointed  under  the  in- 
voluntary proceedings  so  first  begun,  would  be  fixed  as  of  the  time  of 
filing  the  petition.  Acme  Harvester  Co.  v.  Beekman  Lumber  Co., 
supra ;  Everett  v.  Judson,  228  U.  S.  474,  33  Sup.  Ct.  568,  57  L.  Ed. 
927,  46  L.  R.  A.  (N.  S.)  154;  Bailey  v.  Baker  Co.,  239  U.  S.  268,  36 
Sup.  Ct.  50,  60  L.  Ed.  275 ;  Toof  v.  City  National  Bank  (C.  C.  A.  6) 
206  Fed.  250, 251,  124  C.  C.  A.  118.  And  therefore  the  federal  court  in 
Kentucky,  upon  the  filing  of  the  involuntary  petition,  took  such  posses- 
sion of  tiie  bankrupt's  estate,  as  placed  it  in  custodia  legis,  and  it  had 
jurisdiction  to  retain  the  case  to  ascertain  the  facts,  for  the  purpose  of 
determining  its  own  jurisdiction,  that  question  having  been  raised  by 
the  pleadings.  Mr.  Justice  Moody,  in  speaking  for  the  court  in  the  case 
of  Murphy  v.  John  Hofman  Co.,  211  U.  S.  562,  29  Sup.  Ct.  154,  53  L- 
Ed.  327,  said: 

**Where  a  court  of  competent  Jurisdiction  has  taken  property  Into  Its  pos- 
session, through  its  officers,  the  property  is  thereby  withdrawn  from  the  Juris- 
diction of  all  other  courts.** 

And  again: 

"The  Jurisdiction  In  sach  cases  arises  out  of  the  possession  of  the  property 
and  is  excluslye  of  the  Jurisdiction  of  aU  other  courts,  although  otherwise  the 
controversy  would  be  cognizable  in  them." 

In  that  case,  the  court  had  the  actual  possession  of  the  property, 
through  its  officers ;  but  we  can  see  no  valid  reason  why  the  same  prin- 
ciple should  not  apply  with  equal  force,  where  the  possession  is  merely 
potential.  Orinoco  Iron  Co.  v.  Metzel  (C.  C.  A.  6)  230  Fed.  40,  44,  144 
C.  C.  A.  338. 

If  this  were  a  case  of  concurrent  jurisdiction  on  the  part  of  the  fed- 
eral courts  in  Kentucky  and  Tennessee,  then  the  question  would  be  dis- 
posed of  under  section  32  of  the  Bankruptcy  Act  and  General  Order 
No.  6  (89  Fed.  v,  32  C.  C.  A.  ix) ;  or  if  the  two  courts  had  concurrent 
jurisdiction,  and  section  32  and  General  Order  No.  6  did  not  exist,  then 
it  would  perhaps  be  held  that  the  court  first  acquiring  jurisdiction  would 
retain  the  case  for  the  purpose  of  adjudging  the  defendant  corporation 
a  bankrupt,  and  settling  and  distributing  its  estate ;  but  here  one  or  the 
other  of  these  courts  has  exclusive  jurisdiction  to  entertain  this  case. 
The  jurisdiction  of  the  federal  court  in  Kentucky  first  having  been 
asserted  on  the  filing  of  the  involuntary  petition,  in  the  absence  of  any 
statute  or  general  order  in  bankruptcy,  we  think,  both  upon  principle 
and  authority,  that  the  court  in  which  jurisdiction  was  first  asserted 
took  constructive  possession  of  the  property  of  the  bankrupt  estate,  and 
should  retain  the  case  for  the  purpose  of  determining  the  question  of 
its  own  jurisdiction.  Lazarus  v.  Prentice,  234  U.  S.  263,  34  Sup.  Ct. 
851,  58  L.  Ed.  1305 ;  Robertson  v.  Howard,  229  U.  S.  254,  33  Sup. 
Ct.  854,  57  L.  Ed.  1174;  Acme  Harvester  Co.  v.  Beekman  Lumber  Co., 
222  U.  S.  300,  32  Sup.  Ct.  96,  56  L.  Ed.  208 ;  Murphy  v.  John  Hofman 
Co.,  211  U.  S.  562,  29  Sup.  Ct.  154,  53  L.  Ed.  327;  Mueller  v.  Nugent, 
184  U.  S.  1,  22  Sup.  Ct.  269,  46  L.  Ed.  405 ;  Bank  v.  Sherman,  101  U. 
S.  403,  25  L.  Ed.  866.    The  cases  cited  and  relied  on  by  the  attorneys 
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for  petitioner,  in  our  opinion,  are  distinguished  from  the  case  at  bar, 
and  our  conclusion  is  not  in  conflict  with  them. 

[3]  It  does  not  appear  that  notice  of  the  filing  or  intention  to  file  the 
voluntary  petition  in  the  federal  court  in  Tennessee  was  given  to  the 
petitioning  creditors  in  the  involuntary  proceedings  pending  in  the  fed- 
eral court  in  Kentucky,  nor  that  the  pendency  of  the  involuntary  pro- 
ceedings was  brought  to  the  attention  of  the  referee  in  bankruptcy  in 
the  Eastern  district  of  Tennessee,  who  made  the  adjudication;  and 
we  assume,  therefore,  that  the  adjudication  under  the  voluntary  pro- 
ceedings was  had  without  the  referee's  knowledge  of  the  pendency  of 
the  involuntary  case,  or  else  he  would  have  required  such  notice,  fol- 
lowing the  holding  of  this  court  in  International  Silver  Co.  et  al,  v. 

New  York  Jewelry  Co.  et  al.,  233  Fed.  945, C.  C.  A. ,  wherein 

it  was  said :  • 

"Notice  of  the  filing  of  the  voluntary  petition  should  have  been  given  to  the 
petitioning  creditors,  and  opportunity  thus  afiTorded  to  determine  the  course 
most  likely  to  conserve  the  interests  of  the  estate.*' 

This  we  think  the  better  practice. 

The  petition  to  revise  must  be  denied,  with  costs,  and  the  case  re- 
manded for  further  proceedings. 


JACKSON  et  aL  v.  OBAVENS,  Supervising  Inspector  of  Naval  Stores,  et  al. 
(Circuit  Court  of  Appeals,  Fifth  Circuit     December  16,  1916.) 

No.  2916. 

1.  Statutes  ^=5>225% — Consteuction — Subsbqtjent  Statute. 

The  general  terms  of  a  prior  statute  are  not  to  be  construed  as  covering 
the  particular  terms  of  a  subsequent  statute,  but  the  latter  are  to  be  con- 
strued as  withdrawn  from  the  operation  of  the  former. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  {  305;  Dec.  Dig. 
«=>225%.] 

2.  Statutes  ^=>225i^ — Construotion — Remedies. 

Where  a  statute  provides  a  new,  specific,  and  complete  remedy,  fully 
covering  the  subject-matter,  its  provisions  will  alone  be  looked  to,  and 
resort  cannot  be  had  to  prior  existing  genjeral  remedies. 

[Ed.  Note. — For  other  cases,  see  Statutes,  Cent  Dig.  |  805;  Dec.  Dig. 
<9=>225%.] 

8.  Coubts   ^=:»407(1)— Fedbbai.   Coubts^-Apfellatb   Jubisdictioit — ^Injunc- 
tion Obdebs. 

Judicial  Code  (Act  March  3,  1911,  c.  231)  {  129,  36  Stat  1134  (Comp. 
St  1913,  §  1121),  originating  in  Act  March  3,  1891,  c.  517,  26  Stat  826. 
creating  the  Circuit  Court  of  Appeals,  provides  that  where,  upon  a  hear- 
ing in  equity  in  a  District  Court  or  by  a  Judge  thereof  in  vacation,  an  in- 
junction shall  be  granted,  continued,  refused,  or  dissolved  by  an  inter- 
locutory order  or  decree,  an  appeal  may  be  taken  from  such  interlocutory 
order  or  decree  to  the  Circuit  Court  of  Appeals,  notwithstanding  an  ap- 
peal in  such  case  might  upon  a  final  decree  be  taken  directly  to  the  Su- 
preme Court  Judicial  Code,  §  266  (Comp.  St.  1913,  f  1243),  originating  in 
Act  June  18,  1910,  c.  309,  36  Stat.  539,  authorizes  a  District  Judge,  upon 
presentation  of  an  application  for  a  ten^orary  injunction,  suspending 
or  restraining  the  enforcement   operation,   or  execution   of  any   state 
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Statute,  to  call  to  hie  assistance  a  Circuit  Judge  and  another  District 
Jndi^,  before  whom  the  application  shall  be  heard.  The  section  further 
declares  that  an  appeal  from  the  order  may  be  taken  direct  to  the 
Supreme  Court  of  the  United  States.  Held  that,  as  the  later  section 
provided  an  entirely  new  remedy,  and  provided  for  a  hearing  before  a 
court  composed  practically  in  the  same  manner  as  the  Court  of  Appeals* 
a  litigant,  denied  a  temporary  injunction  by  a  District  Court  so  organ- 
ized, cannot  appeal  to  the  Circuit  Court  of  Appeajis,  and  can  only  appeal 
to  the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §  1100;    Dec  Dig. 
«S=5>407(1).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Florida ;  Emory  Speer,  Judge. 

Suit  by  J.  W.  Jackson  and  others  against  E.  S.  Cravens,  Supervising 
Inspectot  of  Naval  Stores  or  purporting  to  be  Supervising  Inspector 
of  Naval  Stores,  and  others.  An  application  for  preliminary  injunc- 
tion (235  Fed.  212)  being  denied,  complainants  appeal.  Appeal  dis- 
missed. 

Chas.  M.  Cooper  and  Chas.  P.  Cooper,  both  of  Jacksonville,  Fla., 
for  appellants. 

Thomas  F.  West,  Atty.  Gen.,  John  C.  Cooper,  of  Jacksonville,  Fla., 
and  W.  H.  Watson  and  S.  Pasco,  Jr.,  both  of  Pensacola,  Fla.,  for 
appellees. 

Before  PARDEE,  Circuit  Judge,  and  FOSTER  and  GRUBB,  Dis- 
trict Judges. 

GRUBB,  District  Judge.  This  cause  was  submitted  upon  the  mo- 
tion of  the  appellees  to  dismiss  the  appeal.  The  order  appealed  from 
was  an  order  of  the  District  Court  for  the  Southern  District  of  Florida, 
denying  an  interlocutory  injunction  applied  for  by  the  plaintiffs.  The 
bill  was  filed  to  restrain  the  supervising  inspector  of  naval  stores 
for  the  state  of  Florida  from  taking  steps  to  enforce  an  alleged  un- 
constitutional statute  of  that  state.  As  provided  by  section  266  of 
the  Judicial  Code,  the  District  Judge,  upon  presentation  of  the  appli- 
cation for  a  temporary  injunction,  called  to  his  assistance  a  Circuit 
Judge  and  another  District.  Judge,  before  whom  the  application  was 
heard,  and  by  whom  it  was  denied.  Thereupon  the  plaintiffs  took  an 
apped  from  the  order  of  the  District  Court,  composed  of  the  three 
judges,  to  this  court.    Section  266  provides  that; 

"An  appeal  may  be  taken  direct  to  the  Supreme  Court  of  the  United 
States  from  the  order  granting  or  denying,  after  notice  and  hearing,  an  inter- 
locutory injunction  in  such  case." 

The  contention  of  the  plaintiffs  (appellants)  is  that  this  provision 
is  permissive  only,  and  does  not  provide  an  exclusive  remedy  for  an 
appeal,  but  that  resort  may  be  had,  at  the  election  of  the  plaintiffs,  to 
the  remedy  provided  in  section  129  of  the  Judicial  Code  by  appeal 
to  this  court.  The  defendants  (appellees)  contend  that  the  appellate 
remedy  provided  by  section  266  is  exclusive. 

[1-3]  It  is  conceded  by  appellees  that  the  terms  of  section   129 


Digitized  by 


Google 


JACKSON  T*  CBAYBNfl  119 

are  broad  enough  to  cover  this  appeal,  unless  they  are  to  be  restrict- 
ed by  the  effect  of  section  266.  The  appellants  also  concede  the  rule 
of  construction  that  where  an  earlier  statute  provides  a  remedy  cov- 
ering all  cases,  and  a  subsequent  statute  creates  a  specific  remedy 
for  a  particular  case,  the  latter  is  to  be  construed  to  be  exclusive, 
unless  the  purpose  of  the  Legislature  or  the  convenience  of  the  pub- 
lic demand  a  different  rule  of  construction,  and  that  this  is  true, 
though  the  language  of  the  subsequent  act  is  permissive,  rather  than 
mandatory.  The  appellants  contend  that  the  purpose  of  Congress  in 
the  enactment  of  tfie  legislation  now  contained  in  section  266  was 
twofold:  To  expedite  the  hearing  of  appeals  from  orders  granting 
or  denying  interlocutory  injunctions,  injunctions  involving  the  un- 
constitutionality of  a  state  statute  in  the  federal  courts,  and  to  re- 
lieve the  Supreme  Court  of  the  burden  of  litigation.  The  appellants 
contend  that  these  controlling  objects  of  the  legislation  require  that 
it  be  given  a  construction  that  would  most  expedite  the  hearing  of  the 
appeal  from  the  order  on  the  application  for  the  interlocutonr  in- 
junction, and  have  the  grea^ter  tendency  to  relieve  the  Supreme  Court 
of  litigation  under  it.  If  these  were  the  controlling  objects  of  Con- 
gress in  enacting  the  statute,  it  may  be  that  their  accomplishment 
would  best  be  subserved  by  a  construction  that  gave  the  plaintiffs  an 
elective  appeal  to  the  Circuit  Court  of  Appeals  under  section  129,  with 
an  expedited  hearing,  and  at  the  same  time  relieve  the  Supreme  Court 
of  the  hearing  of  the  appeal.  We  do  not  think  that  these  were  the 
controlling  purposes  of  Congress.  The  effect  of  section  266  is  to  in- 
crease the  jurisdiction  of  the  Supreme  Court,  not  to  diminish  it; 
and  this  is  true,  even  if  it  be  construed  as  appellants  contend  it  should 
be.  Before  its  enactment,  the  Supreme  Court  was  burdened  with 
no  appeals  from  interlocutory  orders.  The  inevitable  effect  of  sec- 
tion 266  is,  therefore,  to  add  to  its  jurisdiction,  and  there  is  no  room 
for  the  inference  that  the  aim  of  Congress  in  passing  the  act  was  to 
reduce  the  volume  of  litigation  that  went  to  the  Supreme  Court. 
Again,  if  the  purpose  of  Congress  was  to  relieve  the  Supreme  Court, 
it  would  not  have  attempted  to  accomplish  that  purpose  by  leaving 
to  the  litigants  the  option  to  go  to  the  Supreme  Court  or  to  the  Court 
of  Appeals,  and  so  put  in  the  power  of  the  litigants,  rather  than  in 
that  of  Congress,  the  accomplishment  of  that  purpose.  We  therefore 
think  that  the  act,  codified  into  section  266,  was  not  passed  by  Con- 
gress with  the  purpose  of  relieving  the  Supreme  Court,  as  was  the 
act  of  1891,  creating  Circuit  Courts  of  Appeals,  and  other  similar 
acts,  and  should  not  be  so  construed. 

Nor  do  we  think  that  the  expedition  of  the  hearing  of  appeals  from 
orders  on  applications  for  temporary  injunctions  involving  the  un- 
constitutionality of  state  statutes  was  so  much  the  object  of  Congress 
as  to  provide  against  the  issue  of  a  temporary  injunction  that  should 
remain  ^in  force  till  final  decree  upon  the  mandate  of  a  single  judge. 
The  main  purpose  of  Congress  was  to  provide  a  hearing,  before  the 
granting  of  a  temporary  injunction,  before  a  court  that,  numerically 
and  by  rank,  should  approach  in  authority  the  Courts  of  Appeals  of 
the  various  circuits.    It  was  rather  to  safeguard  the  original  grant- 
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ing  of  the  order  than  to  expedite  the  hearing  of  an  appeal  from  the 
order  when  granted.  It  was  considered  that  the  new  remedy  provided 
would  satisfy  litigants  by  reason  of  the  character  of  hearing  accorded 
by  it,  and  thus  make  them  willing  to  abide  the  final  hearing  without 
discontent.  Section  266  provides  for  the  expediting  of  the  original 
hearing  before  three  judges,  largely,  doubtless,  because  of  the  power 
vested  in  the  District  Court  to  grant  a  restraining  order  pending  that 
hearing.  There  is  nothing  in  its  language  to  indicate  an  intention  to 
expedite  the  hearing  of  the  appeal.  The  parties  were  by  it  accorded 
a  full  hearing  before  a  court  of  three  members  before  any  order  could 
be  made,  and  Congress  doubtless  felt  that  this  and  the  right  of  the 
Supreme  Court  to  advance  the  hearing  afforded  a  full  measure  of 
protection  against  the  incidental  delay  in  a  final  hearing  of  the  appeal. 

For  these  reasons  we  see  no  reason  for  departing  from  the  settled 
rule  of  statutory  construction,  recognized  by  the  Supreme  Court,  that 
the  general  terms  of  a  prior  statute  are  not  to  be  considered  as  cov- 
ering the  particular  terms  of  a  subsequent  statute,  but,  on  the  contrary, 
the  latter  are  to  be  considered  as  withdrawn  from  the  operation  of 
the  former,  unless  for  good  reason.  United  States  v.  Chase,  135  U. 
S.  260,  10  Sup.  Ct.  756,  34  L.  Ed.  117;  Townsend  v.  Little,  109 
U.  S.  504,  3  Sup.  Ct.  357,  27  L.  Ed.  1012;  Cook  County  National 
Bank  V.  United  States,  107  U.  S.  445,  2  Sup.  Ct.  561,  27  L.  Ed.  53?. 
At  the  time  of  the  enactment  of  the  act  of  March,  1891,  now  repre- 
sented in  part  by  section  129  of  the  Judicial  Code,  and  at  the  time 
of  the  adoption  of  its  amendments,  no  such  remedy  as  that  now  pro- 
vided for  by  section  266  of  the  Judicial  Code  was  in  existence,  and 
Congress  could  have  had  no  express  intention  of  making  the  appeal 
given  by  section  129  applicable  to  the  new  remedy.  Section  294  of 
the  Code  (Comp.  St.  1913,  §  1271)  prevents  gpving  the  re-enactment  of 
section  129,  when  the  Code  was  adopted,  a  different  construction  from 
that  which  it  originally  had. 

We  think  the  contention  of  appellants  al^o  conflicts  with  the  rule 
of  construction  that  where  a  statute  provides  a  new,  specific,  and 
complete  remedy,  and  fully  covers  the  subject-matter,  the  provisions 
of  the  statute  wiH  be  looked  to  alone,  and  resort  will  not  be  had  to 
prior  existing  general  remedies  as  cumulative.  It  is  true  that  sec- 
tion 266  does  not  create  "a  new  tribunal.  Applications  under  it  are 
addressed  to  the  District  Court,  and  orders  are  then  made  by  that 
court.  However,  it  clearly  creates  a  new  remedy  through  an  en- 
larged tribunal.  Ex  parte  Metropolitan  Water  Co.,  220  U.  S.  539,  31 
Sup.  Ct.  600,  55  L.  Ed.  575.  Outside  of  its  provisions,  no  authority 
would  exist  for  the  District  Judge  to  call  to  his  assistance  other  Cir- 
cuit or  District  Judges.  The  new  remedy  created  by  it  is  not  limit- 
ed to  the  original  hearing  of  the  application,  but  the  appeal  is  also 
provided  for  by  its  terms,  and,  instead  of  providing  that  appeals 
should  be  taken  as  provided  by  law  or  by  section  129  of  the  Code,  a 
new  remedy  for  the  appeal  is  created  direct  to  the  Supreme  Court, 
which  thereby  first  acquired  jurisdiction  of  appeals  from  interlocu- 
tory orders.  We  think  Congress  thereby  intended  to  fully  cover  the 
subject-matter  of  appeals  from  such  orders,  and  that  the  remedy  so 
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provided  was  exclusive,  not  cumulative.  The  nde  was  laid  down  by 
the  Supreme  Court  in  the  cases  of  Brown  v.  United  States,  171  U.  d. 
631,  19  Sup.  Ct.  56,  43  L.  Ed.  312,  and  Laurel  Oil  Co.  v.  Morrison,  212 
U.  S.  291,  29  Sup.  Ct.  394,  53  L.  Ed.  517,  that: 

"Where  a  statute  provides  for  an  appeal  or  a  writ  of  error  to.  a  specific 
court,  it  must  be  regarded  as  a  repeal  of  any  previous  statute  providing  for 
an  appeal  or  a  writ  of  error  to  another  court** 

We  think  the  practical  objects  to  be  accomplished  are  better  sub- 
served by  the  construction  we  have  given  the  section.  In  matters 
where  the  constitutionality  of  a  state  statute  is  involved,  the  desiderata 
are  a  speedy  final  decision  of  the  question  and  the  maintenance  of  the 
statu  quo,  as  far  as  may  be,  pending  its  decision.  The  former  is  the 
more  important.  The  latter  is  provided  for  by  section  266,  through 
the  means  of  a  hearing  of  the  application  for  an  interlocutory  injunc- 
tion by  "an  enlarged  tribunal"  different  from  the  court  of  equity  men- 
tioned in  section  129.  The  former  is  accomplished  by  providing  for 
a  direct  appeal  to  the  Supreme  Court  from  the  order  granted  on  the 
hearing  of  the  application  for  the  interlocutory  injunction.  An  ap- 
peal to  an  intermediate  appellate  court  would  servo  to  delay  the  final 
and  authoritative  decision  of  the  question.  The  decision  of  the  inter- 
locutory appeal  in  a  large  majority  of  cases  of  this  character  is  de- 
terminative of  the  question  as  to  the  constitutionality  of  the  state 
statute,  if  rendered  by  a  court  of  last  resort.  To  expedite  a  final 
settlement  of  the  constitutionality  of  the  state  statute,  a  direct  appeal 
to  the  Supreme  Court  provides  the  quickest  method.  The  Supreme 
Court  has  the  authority  to  advance  the  hearing  when  justice  demands 
it.  The  importance  of  a  speedy  final  settlement  of  the  question  is 
not  confined  to  the  litigants  before  the  court,  and  their  interests  are 
not  alone  concerned.  The  state  and  its  citizens  are  also  concerned, 
and  this  makes  a  speedy  and  authoritative  settlement  of  the  question 
of  more  importance  even  than  the  preservation  of  the  status  in  the 
instant  case.  Giving  to  the  litigants  the  election  to  delay  such  au- 
thoritative decision  by  an  appeal  to  an  intermediate  court  would  de- 
feat this  purpose. 

Because  of  the  views  expressed,  we  are  constrained  to  hold  that  the 
appeal  provided  by  section  266,  direct  to  the  Supreme  Court,  is  ex- 
clusive, and  that  the  appeal  to  this  court  should  be  dismissed,  at  ap- 
pellants' costs ;  and  it  is  so  ordered. 
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In  re  HAWLET  DOWN-DRAFT  FURNACE  CO. 

NATIONAL  TRUST  &  CREDIT  CO.  Y.  CHIDSET. 

(Circuit  Court  of  Appeals,  Tblrd  Circuit    December  15,  1918.) 

No.  2149. 

1.  ASSIGNUBNTS  ^==>86 — ^RlGHT  OF  ATTACHIITQ   CbEDITOB. 

Where  the  bankrupt  conveyed  to  petitioner  certain  of  its  accounts, 
receiving  a  substantial  payment  thereon,  and  petitioner  made  the  bank* 
nipt  its  agent  for  collection,  creditors  of  the  bankrupt  could  not,  under 
the  Pennsylvania  law,  levy  upon  the  proceeds  received  on  collection  of 
the  account,  for  the  levy  could  be  made  only  under  attachment  execu- 
tion, and  creditors  could  not  acquire  any  greater  rights  than  those  of 
the  bankrupt. 

[Ed.  Note. — For  other  cases,  see  Assignments,  Cent.  Dig.  {{  152-154; 
Dec.  Dig.  «=s>8(k] 

2.  Bankbuptct  «=s>172— Rights  op  Trustee — Statute. 

Under  Bankr.  Act  July  1,  1898,  c.  641,  §  47,  30  Stat  657,  as  amended 
by  Act  June  25,  1910,  c  412,  {  8,  36  SUt.  840  (Comp.  St.  1913,  {  9631), 
declaring  that  the  trustee,  as  to  all  property  in  the  custody  or  coming 
into  the  custody  of  the  bankruptcy  court,  shall  be  deemed  vested  with 
all  the  rights,  remedies,  and  powers  of  a  creditor  holding  a  lien  by  legal 
proceedings  thereon,  and  also,  as  to  all  property  not  in  the  custody  of 
the  bankruptcy  court,  shall  be  deemed  vested  with  the  rights,  remedies, 
and  powers  of  a  judgment  creditor  holding  an  execution  returned  un- 
satisfied, the  trustee  of  the  bankrupt  corporation  cannot,  as  against  pe- 
titioner, who  purchased  accounts  payable  to  the  corporation,  deny  peti- 
tioner's right  to  collections  made  by  the  corporation  as  petitioner's  agent, 
where,  under  the  state  laws,  such  moneys  could  not  be  levied  on  by  the 
bankrupt's  creditors. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  220;  Dec. 
Dig.  <&=s>172.] 

8.   ASSIGNHSNTS    <©=»57-r-VALIDITT — NOTICE   TO    DEBTORS. 

Where  a  bankrupt  transferred  to  a  third  person  accounts  due  from 
debtors,  the  validity  of  such  transfer  as  between  the  parties  is  not  affect- 
ed because  the  several  debtors  were  not  notified. 

[Ed.  Note. — For  other  cases,  see  Assignments,  Cent  Dig.  {{  11^120; 
Dec  Dig.  <S=>57.] 

4.  Bankruptcy  ^s»440 — Proceedings  to  Review — ^Petition  to  Revise. 

Where  the  facts  were  not  in  dispute,  but  the  decision  in  a  controversy 
arising  in  bankruptcy  depended  upon  a  question  of  law,  the  matter 
should  be  reviewed  by  petition  to  revise. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  {  915;  Dec. 
tolg.  <©=>440.] 

Petition  to  Revise  and  Review  Order  of  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Pennsylvania;  Oliver  B. 
Dickinson,  Judge. 

In  the  matter  of  the  bankruptcy  of  the  Hawley  Down-Draft  Furnace 
Company.  The  petition  of  the  National  Trust  &  Credit  Company  for 
delivery  of  a  particular  fund,  opposed  by  A.  D.  Chidsey,  trustee  of  the 
estate  of  the  bankrupt,  was  denied  by  the  District  Court,  and  petitioner 
files  petition  to  revise.    Order  reversed. 

See,  also,  233  Fed.  451. 

^=9For  oUier  casM  see  Bame  topic  ft  KEY-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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John  W.  Creekmur,  of  Chicago,  III,  for  petitvmer. 
Edward  J.  Fox,  of  Easton,  Pa.,  for  respondent. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge.  This  is  a  petition  to  revise  and  re- 
view  an  order  in, bankruptcy  made  by  the  court  below  which  reversed 
a  referee's  order.  Referring  to  the  proceeds  of  certain  accounts  in  the 
hands  of  the  trustee  in  bankruptcy,  the  order  of  the  referee  was : 

**There  being  no  insolvency,  no  fraud,  *and  no  usury*  and  no  intent  to  create 
a  preference,  the  transfer  should  be  declared  vaUd,  and  the  trustee  directed 
to  turn  over  the  *ear-marked'  fund  which  reached  him,  viz.  $4,138.79." 

On  review  of  such  order  the  decree  of  the  court  below  was : 

"And  now,  July  25,  1916,  the  order  of  the  referee  in  bankruptcy  in  the 
above  matter  awarding  the  fund  of  $4,138.79  to  the  National  Trust  &  Credit 
Gomipany  is  vacated  and  reversed  in  accordance  with  the  opinion  of  this 
court  filed  March  7,  1916,  and  the  petition  of  the  National  Trust  &  Credit 
Company  for  the  allowance  of  said  claim  is  hereby  dismissed." 

Confining  ourselves  to  the  facts  pertinent  to  the  present  question  we 
note  that  on  May  19,  1910,  the  National  Trust  &  Credit  Company,  an 
Illinois  corporation  engaged  in  the  business  of  buying  open,  active  book 
accounts,  contracted  widi  the  Hawley  Down-Draft  Company  to  pur- 
chase on  terms  stipulated,  such  of  the  latter's  acceptable  accounts  re- 
ceivable as  were  tendered  it  for  purchase.  By  this  contract  the  Down- 
Draft  Company  was  made  agent  of  the  Trust  Company  to  collect  such 
purchased  accounts  and  to  transmit  to  it  the  proceeds.  Under  this  con- 
tract purchases  of  accounts  were  made  and  the  same  collected  and  re- 
mitted until  July  20,  1912,  when  a  change  of  officers  of  the  Down-Draft 
Company  took  place.  Thereafter  the  new  officers  of  the  latter  com- 
pany collected  the  then  remaining  transferred  accounts  and  retained  the 
proceeds  thereof  in  a  separate  bank  account  which  amounted  in  August, 
1912,  when  a  receiver  was  appointed  for  the  Down-Draft  Company  by 
the  state  court,  to  $4,431.75.  The  Down-Draft  Company  having  been 
later  adjudged  a  bankrupt,  this  fund  was  paid  to  its. receiver  in  bank- 
ruptcy. Thereupon  the  National  Trust  &  Credit  Company  petitioned 
the  court  in  bankruptcy  to  order  its  receiver  to  pay  to  it  the  same. 
After  hearing  the  parties,  and  finding  no  insolvency,  fraud,  usury,  on 
attempt  to  create  a  preference  were  involved,  the  referee  to  whom  the 
matter  had  been  referred  upheld  the  transfer  of  the  accounts,  and  di- 
rected the  trustee,  ^  the  order  above  recited,  to  pay  the  fund  to  the 
Credit  Company.  The  court  below  reversed  the  referee's  order.  It 
adopted  his  findings  as  above  stated,  but  made  an  additional  one,  and 
stated  its  views pf  the  question  before  it  as  follows: 

"The  findings  of  the  referee  have  left  little  in  the  case  beyond  the  question 
(purely  one  of  law)  which  is  next  discussed.  However  plausible  and  forceful 
the  argument  in  favor  of  the  inference  that  the  relation  between  the  claim- 
ant and  the  bankrupt,  established  by  the  dealings  of  the  parties,  was  one  of 
creditor  and  debtor,  and  not  of  vendee  and  vendor,  the  referee  has  found  the 
latter  relation  to  have  existed.  We  accept  this  finding.  We  accept  also  his 
further  finding  that,  at  the  time  the  assignments  were  made,  the  claimant 
did  not  know,  nor  had  it  reasonable  cause  to  beUeve,  that  the  assignor  was 


Digitized  by 


Google 


124  238  FEDERAL  REPORTER 

then  insolvent,  or  in  contemplation  of  Insolyency,  or  that  the  transactions  had 
would  be  detrimental  in  any  way  to  its  creditors,  or  work  out  any  situation  in 
the  nature  of  an  unlawful  preference.  This  is  the  extent  to  which  we  under- 
stand his  findings  to  go.  To  find  that  this  bankrupt  was  im  fact  at  the  time 
solvent,  or  even  the  negative  finding  that  it  was  not  insolvent,  is  flatly  incon- 
sistent with  the  admitted  situation  and  the  admissions  made  at  the  argument. 
The  fact  is,  and  is  so  found,  that  it  was  then  insolvent.  We  require  only  the 
additional  fact  that  the  assignments  made  were  secret,  and  that  not  only 
was  no  notice  given  at  the  time,  but  no  notice  was  ever  given,  and  no  clains 
of.  ownership  was  made  until  after  the  debtors  had  made  payment  of  the  ac- 
counts, and  the  moneys  had  passed  into  the  keeping  of  the  receiver.  We  are 
therefore  brought  to  face  the  plain  proposition  which  will  be  later  stated.  It 
is  preceded  by  this  question:  Is  a  secret,  but  otherwise  unlmpeached,  written 
assignment  of  choses  in  action,  made  when  the  assignor  is  insolvent,  good  as 
against  a  trustee  in  bankruptcy,  where  there  has  been  no  delivery  of  the 
property  assigned  other  than  that  of  the  written  assignment  itself?*' 

After  further  discussion  the  court  decided  the  question  of  law  in- 
volved against  the  petitioner,  saying : 

"All,  however,  which  the  claimant  acquired  by  his  paper,  was  the  right  to 
demand  and  receive  payment  of  these  accounts  from  the  debtors.  When  he 
permitted  them  to  pay  without  notice  of  his  title,  his  right  to  collect  was 
gone.  He  cannot,  without  the  aid  of  a  chancellor,  transfer  his  claim  to  the 
money,  and  the  chancellor  must  refuse  his  aid  to  one  whose  title  is  not  fa- 
vored by  the  policy  of  the  law.  In  other  words,  the  sole  right  of  the  claim- 
ant was  to  sue  the  debtors  of  the  bankrupt.  If  it  has  lost  that  right  through 
its  own  act,  equity  will  not  provide  a  substitute,  which  it  can  only  supply  at 
the  expense  of  creditors.  The  reason  is  the  legal  title  to  these  moneys  is  in 
the  trustee.  The  claimant  can  confront  this  at  the  most  with  an  equitable 
title  to  accounts,  which  was  good  only  against  the  bankrupt,  and  even  this  it 
has  lost  It  would  require  a  stronger  equity  than  the  claimant  has  shown 
to  create  for  it  another  title." 

[1]  Herein  we  think  the  court  was  in  error.  The  accounts  in  ques- 
tion were  bought  by  the  Credit  Company.  At  the  time  of  doing  so  it 
paid  for  them  in  substantial  part,  and  agreed  to  pay  the  balance  of  the 
purchase  money  thereafter.  As  between  the  Down-Draft  and  the 
Credit  Companies,  ownership  of  such  accounts  was  transferred,  and 
while  the  former  was  made  the  agent  to  collect  them,  the  money  col- 
lected was  that  of  the  owner  in  the  hands  of  a  collecting  agent,  and  lia- 
ble to  be  paid  to  such  owner  when  demanded.  While  thus  in  the  hands 
of  such  agent  and  sufficiently  identified,  the  collected  funds  could  not 
have  been  levied  upon  by  a  creditor  of  the  Down-Draft  Company  as  its 
money,  for  under  the  law  of  Pennsylvania  this  could  only  be  done  by 
an  attachment  execution,  and  under  the  decisions  of  that  state  (Phillips' 
Estate,  205  Pa.  530,  55  Atl.  216,  97  Am.  St.  Rep.  750,  and  cases  there 
cited)  such  attaching  creditor  had  no  higher  right  to  the  proceeds  of 
the  collected  accounts  belonging  to  the  Credit  Company  than  had  the 
Down-Draft  Company. 

[2]  The  relative  rights  of  the  Credit  and  Down-Draft  Companies 
then  being  such  that  no  execution  creditor  of  the  latter  could  take  this 
fund  from  the  Credit  Company,  it  follows  that  the  receiver  in  bank- 
ruptcy took  no  greater  right  than  an  execution  creditor,  for  the  bank- 
rupt law  provides : 

"Such  trustees,  as  to  all  property  in  the  custody  or  coming  Into  the  cus- 
tody of  the  bankruptcy  court,  shall  be  deemed  vested  with  all  the  rights^ 
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remedies,  and  powers  of  a  creditor  holding  a  lien  by  legal  or  equitable  proceed- 
ings tliereon,  and  also,  as  to  all  property  not  in  the  custody  of  the  bankruptcy 
court,  shall  be  deemed  vested  with  all  the  rights,  remedies,  and  powers  of 
a  Judgment  creditor  holding  an  execution  duly  returned  unsatisfied."  Act 
July  1,  1898,  c.  541,  S  47»  30  Stat  557,  as  amended  by  Act  June  25,  1910,  c. 
412,  {  8,  36  Stat  840  (Comp.  St  1913,  f  9631). 

Thus  measuring  the  receiver's  rights  by  those  of  an  execution  credi- 
tor. 

[3]  Such  being  the  case,  it  follows  that  this  fund  was  the  property 
of  the  Credit  Company,  unless  absence  of  notice  to  the  several  debtors 
invalidated  the  sale  of  the  accounts.  What  the  effect  of  absence  of 
notice  might  be,  were  the  rights  of  debtors  owing  such  accounts  here 
involved,  does  not  concern  us  in  this  case,  and  need  not  be  discussed, 
but  certain  it  is  that  such  lack  of  notice  does  not  invalidate  the  trans- 
fer of  these  accounts  as  between  the  Credit  and  the  Down-Draft  Com- 
panies. That  point  was  covered  in  Greey  v.  Dockendorff,  231  U.  S. 
514,  34  Sup.  Ct.  167,  58  U  Ed.  339,  where  it  was  said: 

"It  is  objected  that  this  lien  was  secret  But  notice  to  the  debtors  was 
not  necessary  to  the  vaUdity  of  the  assignment  as  against  creditors.  Wil- 
liams y.  IngersoU,  89  N.  T.  508,  522.  And  merely  keeping  silence  to  the 
latter  whether  known  or  unknown,  created  no  estoppel.  Wiser  v.  Lawler,  189 
U.  S.  260.  270  [23  Sup.  Ot  624.  47  L.  Ed.  802] ;  Ackerman  v.  True,  175  N.  Y. 
363  [67  N.  B.  629].  There  was  no  active  concealment,  and  no  attempt  to  mis- 
lead any  one  interested  to  know  the  truth." 

It  follows,  therefore,  that  the  decree  below  must  be  reversed,  and  the 
case  remanded,  with  instructions  to  approve  the  decree  entered  by  the 
referee. 

[4]  We  note  in  conclusion  that  this  case  turns  on  a  question  of  law, 
and  is  therefore  properly  brought  before  us  on  petition  to  revise. 


BRITTON  v.  THOMAS. 

In  re  DANIELS'  ESTATE. 

(Circuit  Ck>urt  of  Appeals,  Eighth  Circuit.    November  16,  1916.) 

No.  4736. 

Bankbuptct  ^s»364 — Proof,  of  Unsecubxd  Claim — Judomknt  Allowing 
Ahenuuisnt — Effect. 

As  regards  a  creditor  of  bankrupt  having  waived  right  to  the  money 
coUected  on  drafts,  by  filing  proof  of  an  unsecured  claim,  including  the 
full  amount  of  the  drafts,  the  amendment  of  such  proof  pursuant  to  a 
judgment  allowing  it  unappealed  from  and  still  standing  in  full  force,  so 
as  to  reduce  the  claim  on  the  drafts  to  the  amount  thereof  not  collected, 
leaves  the  claim  as  if  originally  filed  as  amended,  so  that  no  waiver  can 
be  claimed. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  485,  504; 
Dec.  Dig.  ^=»364.] 

Appeal  from  the  Distrfct  Court  of  the  United  States  for  the  Western 
District  of  Missouri ;  Arba  S.  Van  Valkenburgh,  Judge. 

Petition  by  John  B.  Thomas  against  A.  J.  Britton,  trustee  in  bank- 

^=»For  oUier  cases  see  same  topic  £  XBY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 


Digitized  by 


Google 


126  238  FEDERAL  REPORTER 

ruptcy  of  the  estate  of  Claud  Daniels,  bankrupt.  From  an  order  of 
the  court  affirming  a  decision  of  the  referee  in  bankruptcy  in  favor  of 
petitioner,  the  trustee  appeals.    Affirmed. 

G.  M.  Sebree,  of  Springfield,  Mo.  (Robert  Lamar,  of  Houston,  Mo., 
on  the  brief),  for  appellant. 

V.  O.  Coltrane,  of  Springfield,  Mo.,  and  J.  C.  Dyott,  of  Willow 
Springs,  Mo.,  for  appellee. 

Before  SANBORN  and  GARLAND,  Gircuit  Judges,  and  TRIE- 
BER,  District  Judge. 

GARLAND,  Circuit  Judge.  This  is  an  appeal  from  an  order  of  the 
district  court  which  affirmed  a  decision  of  the  referee  in  bankruptcy, 
holding  that  the  appellee  was  entitled  to  a  fund  of  $2,350,  with  interest, 
on  deposit  with  the  Southern  Missouri  Trust  Company.  The  facts 
which  condition  the  correctness  of  the  order  appealed  from  are  as  fol- 
lows: 

On  October  23,  1912,  the  appellee  was  the  active  manager  of  the 
Bank  of  Willow  Springs,  at  Willow  Springs,  Mo.  On  that  date  the 
Daniels  Commission  Cofhpany  drew  three  sight  drafts  on  Rash,  Banker 
&  Company  of  Los  Angeles,  California,  payable  to  the  order  of  the 
Bank.  One  draft  was  for  $1,500  and  two  for  $750  each.  Attached  to 
these  drafts  was  a  bill  of  lading,  duly  indorsed  for  a  car  of  eggs  con- 
signed to  the  order  of  the  Daniels  Commission  Company,  Los  Angeles, 
Gal.  Upon  the  delivery  of  these  drafts  with  the  bill  of  lading  attached 
to  the  Bank  of  Willow  Springs,  the  Commission  Company  received 
credit  on  the  books  of  the  Bank  for  $3,000,  which  was  subsequently 
drawn  out  and  used  by  the  Commission  Company  m  its  business. 

December  16,  1912,  Claud  Daniels,  doing  business  under  the  name 
of  the  Daniels  Commission  Company,  was  adjudged  a  bankrupt  Rash, 
Banker  &  Go.  declined  to  pay  the  drafts.  Appellee  paid  the  Bank  of 
Willow  Springs  cash  for  the  drafts,  and  thus  became  the  owner  there- 
of and  the  proceeds  of  the  car  of  eggs.  On  June  14,  1912,  appellee 
entered  into  an  agreement  with  appellant  as  follows : 

"Whereas,  in  the  month  of  October,  1912,  the  Daniels  Commission  Co.,  of 
Willow  Springs,  Missouri,  shipped  to  Bash,  Banker  &  Co.,  Brokers  of  Los 
Angeles,  California,  one  carload  of  eggs,  which  have  been  disposed  of  by  said 
brokers,  and  the  net  proceeds  realized  from  the  aale  of  the  same  amounts  to 
$2,507.85 ;  and,  whereas,  In  the  month  of  November,  1912,  a  petition  in  bank- 
ruptcy was  filed  against  the  said  Daniels  Commission  Co.,  and  said  company 
was  fafterwards  adjudged  bankrupt  by  the  United  States  District  Court  for 
tixe  Southern  Division  of  the  Western  District  of  Missouri,  and  A.  J.  Britton, 
of  Cabool,  Missouri,  was  duly  elected,  and  is  now  the  duly  qualified  and  acting 
trustee  in  bankruptcy  of  said  Daniels  Commission  Co.;  and,  whereas,  J.  B. 
Thomas,  of  Willow  Springs,  Missouri,  claims  the  proceeds  of  said  carload  of 
eggs  sold  by  Rash,  Banker  &  Co.,  and  the  said  J.  A.  Brltton,  trustee,  also 
claims  the  said  proceeds,  and  the  said  brokers.  Rash,  Banker  &  Co.,  have  been 
notified  by  the  farmers  &  Merchants'  National  Bank  of  Los  Angeles,  Califor- 
nia, representing  the  said  J.  B.  Thomas,  and  also  by  John  C.  Dyott,  who  was 
the  receiver  of  the  Daniels  Commission  Co.,  of  said  claims;  and,  whereas, 
the  said  Rash,  Banker  &  Co.  are  unwilling  to  pay  out  said  funds  until  the  said 
confiictlng  claims  are  settled:  Now,  for  the  purposes  of  having  said  funds 
transferred  and  brought  within  the  Jurisdiction  of  the  United  States  District 
Court  for  the  Southern  Division  of  the  Western  District  of  Missouri,  and 


Digitized  by 


Google 


BBITTON  y.  THOMAS  127 

without  walylng  any  claims  or  rights  either  .the  aaid  A.  J.  Britton,  tnistee,  or 
the  said  J.  B.  Thomas  may  have  to  the  same.  It  Is  hereby  agreed,  that  the 
said  Britton,  trustee,  and  the  said  Thomas  will  make  a  joint  order  on  Rash, 
Banker  &  Co.,  to  transmit  said  funds,  $2,507.85,  to  the  Southern  Missouri 
Trust  Ck>mpany,  of  Springfield,  Missouri;  said  amount  to  remain  in  said 
trust  company  as  a  special  deposit  in  the  names  of  A.  J.  Britton,  trustee,  and 
J.  B.  Thomas  and  draw  interest  at  the  rate  of  three  per  cent  per  annum.  It 
is  further  agreed  that  the  said  A.  J.  Britton,  trustee  wiU,  within  one  year 
from  this  date  institute  legal  proceedings  to  have  the  right  and  title  to  said 
fund  determined,  and  that  he  will  prosecute  said  action  with  due  diligence  to 
a  final  judgment,  and  that  the  Southern  Missouri  Trust  Company  shall  be 
authorized  to  pay  said  fund  and  the  accrued  interest  to  whomsoever  it  shall 
be  adjudged  to  belong. 
"Dated  this  4th  day  of  June,  A.  D.,  1018. 

•*J.  A.  Britton, 

'^Trustee  Daniels  Commission  Cow 
"J.  B.  Thomas." 

Pursuant  to  this  agreement  the  sum  of  $2,507.85  was  collected  from 
Rash,  Banker  &  Co.,  and  said  sum,  less  expenses  and  attorneys'  fees, 
was  deposited  with  the  Southern  Missouri  Trust  Company ;  the  exact 
amount  deposited  being  $2,350. 

By  reason  of  the  foregoing  facts  it  must  be  conceded  that  the  ap- 
pellee is  entitled  to  the  fund  on  deposit,  unless  he  has  forfeited  his  right 
thereto  by  reason  of  the  facts  now  to  be  stated. 

November  28,  1913,  appellee  filed  proof  of  an  unsecured  claim 
against  the  bankrupt  estate  of  the  Daniels  Commission  Company  in  the 
sum  of  $11,436.  This  claim  included  the  amount  due  on  the  drafts. 
At  the  time  appellee  filed  proof  of  the  unsecured  claim  he  knew  the 
drafts  had  not  been  paid,  but  testified  that  he  did  not  know  that  the 
allows^nce  of  the  unsecured  claim  constituted  a  waiver  of  his  right  to 
the  particular  money  arising  from  the  drafts.  January  21,  1915,  the 
unsecured  claim  of  appellee  was  allowed.  June  1,  1915,  appellee  ac- 
cepted a  dividend  thereon  of  $343.08.  Appellee  knew,  in  February, 
1914,  that  the  money  arising  from  the  drafts  had  been  deposited  with 
the  trust  company,  but  he  testified  that  he  did  not  know  that  the  money 
would  be  paid  when  he  filed  his  unsecured  claim  in  November,  1913. 
July  15,  1915,  appellee  filed  a  petition  with  the  referee  for  permission 
to  amend  his  proof  of  claim  made  in  November,  1913,  by  striking  there- 
from the  amount  due  on  the  drafts  except  the  difference  between  said 
amount  and  the  amount  actually  collected  and  on  deposit  with  the 
trust  company.  The  petition  set  forth  the  facts  as  detailed  herein,  and 
also  alleged  that  the  failure  of  appellee  to  mention  the  drafts  as  se- 
curity in  the  proof  accompanying  his  claim  was  caused  by  inadvertence 
and  unintentional  omission.  This  petition  was  contested  by  appellant, 
and  on  August  3,  1915,  the  referee  made  the  following  order  in  refer- 
ence thereto : 

"Before  John  Schmook,  a  referee  in  bankruptcy  of  said  court,  at  Spring- 
field, Missouri,  in  said  Division,  August  30, 1915.  The  petition  of  J.  B.  Thomas, 
a  creditor  of  said  bankrupt,  to  amend  claim  by  him  heretofore  filed,  and  there- 
after on  the  21st  day  of  January,  1915,  duly  allowed  in  his  favor  against  said 
bankrupt  estate,  in  the  sum  of  $11,436,  and  the  objections  of  the  trustee, 
to  said  petition  for  leave  to  amend,  having  come  regularly  on  for  hearing,  on 
the  said  petition  to  amend  and  on  said  objections  thereto,  said  John  B.  Thom- 
as appearing  in  his  own  proper  person  and  by  V.  O.  Coltrane,  Esq.,  and  J. 
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C.  Dyott,  Esq.,  his  attorneys,  and  Bald  trustee,  A.  J.  Brltton,  appearing  in  his 
own  proper  person  and  by  G.  M.  Sebree,  Esq.,  and  Robert  Lamar,  Esq.,  hlF 
attorneys,  and  the  same  having  been  by  agreement  of  parties  submitted  to  the 
I'eferee  for  hearing  and  decision,  and  said  claimant  and  said  trustee  having 
offered  evidence,  and  the  referee  having  heard  the  evidence  and  argument  of 
counsel  and  being  fully  advised  in  the  premises,  after  due  consideration  it  is 
by  the  referee  ordered  that  the  petition  of  said  John  B.  Thomas,  claimant 
herein,  for  leave  to  amend,  be  and  the  same  hereby  is  granted,  and  said  peti- 
tioner is  accordingly  given  leave  to  amend  his  said  claim  so  that  the  third  item 
thereof  shall  read  and  be  for  the  sum  of  $586.52  only,  instead  of  $3,000,  on 
the  three  drafts  in  said  claim  mentioned,  all  due  October  23,  1912,  and  the  ob- 
jections of  said  trustee  to  said  petition  for  leave  to  amend  be  and  the  same 
hereby  are  overruled  and  dismissed;  provided,  however,  and  upon  condition 
that  said  John  B.  Thomas  shall  refund  and  repay  to  said  A.  J.  Britton,  trustee 
in  bankruptcy  of  said  estate,  the  sum  of  $343.08,  being  dividend  declared  and 
ordered  paid  on  said  claim  allowed  January  21,  1915,  aforesaid  and  by  the 
said  John  B.  Thomas  received  as  such  creditor.  It  having  been  admitted  by 
all  parties,  on  said  hearing,  that  said  claimant,  John  B.  Thomas,  had  made 
formal  tender  to  said  trustee  of  said  dividend,  aforesaid." 

Appellant  by  proper  proceedings  carried  said  order  before  the  Dis- 
trict Court  for  review,  and  on  October  11,  1915,  said  court,  Hon.  Wil- 
bur J.  Booth  presiding,  in  all  things  approved  and  affirmed  the  above 
order.  This  judgment  still  stands,  and  is  not  subject  to  review  in  the 
present  proceeding.  June  3,  1915,  appellee  filed  the  petition  in  the 
present  proceeding,  wherein,  after  stating  the  facts,  he  prayed  that  the 
title  to  the  fund  on  deposit  with  the  trust  company  be  determined,  and 
that  if  it  should  be  determined  that  it  belonged  to  him,  a  proper  order 
be  made  in  the  premises.  Appellant  answered  the  petition  of  the  ap- 
pellee, and  such  proceedings  were  thereafter  had  that  on  February  1, 
1916,  the  referee  made  the  following  order : 

"That  said  J.  B.  Thomas  have  and  recover  said  sum  of  $2,350  and  interest 
thereon  from  February  10,  1914,  at  the  rate  of  three  per  cent,  per  annum,  be- 
ing the  fund  so  deposited  as  aforesaid.  It  is  further  by  said  referee  ordered 
and  adjudged  that  said  A.  J.  Britton,  trustee  as  aforesaid.  Join  with  said 
Thomas,  and  said  Britton  as  such  trustee  is  hereby  directed  and  empowered  so 
to  Join,  in  an  order  upon  said  Southern  Missouri  Trust  Ck)mpany  to  pay  said 
sum  and  interest  to  said  Thomas.  It  is  further  by  the  referee  ordered  and  ad- 
Judged  that  said  Southern  Missouri  Trust  Ck>mpany  and  said  trustee  pay  to 
said  Thomas  And  that  said  Thomas  have  and  recover  of  and  from  said  trust 
company  and  from  said  trustee  aforesaid,  said  sum  of  $2,350  so  deposited  as 
aforesaid,  and  interest  thereon  at  3  per  cent,  per  annum,  from  February  10, 
1914,  And  that  execution  issue." 

This  order  was  subsequently  approved  and  affirmed  by  the  District 
Court  (Judge  Van  Valkenburgh  presiding)  on  petition  for  review.  The 
present  appeal  is  from  such  last-named  order :  On  the  facts  as  stated 
appellant  claims  that  appellee  waived  his  right  to  the  fimd  on  deposit 
by  filing  proof  of  an  unsecured  claim  wherein  the  drafts  were  included 
as  a  portion  of  the  indebtedness  due  appellee.  Numerous  cases  are 
cited  in  the  briefs  upon  the  doctrine  of  election  of  remedies,  but  we 
do  not  think  that  question  is  open  on  the  present  record  for  this  reason. 
The  judgment  of  the  district  court  allowing  appellee  to  amend  the  proof 
of  his  unsecured  claim,  so  as  to  reduce  the  claim  on  the  drafts  from 
$3,000  to  $586.52,  still  stands  in  full  force.  As  a  result  thereof  appel- 
lee cannot  be  held  to  have  ever  filed  proof  of  a  general  claim  for  the 
amount  on  deposit  with  the  trust  company  (23  Cyc  973,  and  cases 
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cited).  This  being  so,  we  do  not  see  how  it  can  be  claimed  that  appellee 
has  elected  to  take  anything  except  the  fund  on  deposit  In  other 
words,  as  his  proof  of  an  unsecured  claim  stands  amended  so  as  not 
to  make  a  general  claim  on  the  drafts  except  for  the  difference  between 
the  amount  advanced  on  the  drafts  and  the  amount  collected  on  the 
same,  he  has  never  made  any  general  claim  for  the  fund  on  deposit. 
After  the  judgment,  allowing  the  unsecured  claim  to  be  amended,  was 
rendered,  then  the  claim  stood  as  if  it  had  been  originally  filed  in  the 
way  it  had  been  amended. 
The  judgment  below  is  therefore  affirmed. 

SANBORN,  Circuit  Judge,  concurs  in  the  affirmance  on  the  ground 
that  the  appellee  was  not  estopped  by  his  original  claim,  his  receipt  of 
a  dividend  upon  it,  and  his  other  acts  from  refunding  the  portion  of  the 
dividend  derived  from  the  portion  of  the  claim  based  on  the  amount 
due  upon  the  drafts  and  recovering  the  proceeds  thereof.  Rankin  v. 
Tygard,  198  Fed.  795,  797,  806, 119  C.  C.  A.  591,  593,  602,  and  authori- 
ties there  cited;  Thomas  v.  Taggart,  209  U.  S.  385,  391,  392,  28  Sup. 
Ct  519,  52  L.  Ed.  845. 


DU  BOIS  ELBCTEIO  CO.  v.  FIDELITY  TITLE  &  TRUST  CO. 

.(drcnit  Court  of  Appeals,  Third  Circuit.     December  26,  1916.    Behearlng 
Denied  February  9,  1917.) 

No.  2168. 

NEGUaBNOE  ^=s»95— *LlABII.ITT — ^DUTT. 

A  corporation  which  contracted  with  a  political  party  to  hang  a 
banner  across  a  street  and  which  had  no  further  duties  with  respect 
thereto,  though  It  was,  at  a  later  time  and  under  a  separate  contract,  em- 
ployed to  string  some  lights  along  the  banner,  owed  no  continuing  duty  to 
maintain  the  banner  In  position,  the  banner  not  being  In  Itself  a  nuisance, 
and  therefore  •Is  not  Uable  for  Injuries  to  a  pedestrian  resulting  from  the 
fall  of  the  banner. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  (  68;  Dec. 
Dig.  «=s»55.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
cm  District  of  Pennsylvania;  W.  H.  Seward  Thomson,  Judge. 

Action  by  V.  W.  Pancoast  against  the  Du  Bois  Electric  Company. 
After  the  death  of  plaintiff,  the  Fidelity  Title  &  Trust  Company,  as 
ancillary  administrator,  was  substituted.  Judgment  for  the  plaintiff, 
and  defendant  brings  error.    Reversed,  and  new  trial  ordered. 

A.  L.  Cole  and  H.  B.  Hartswick,  both  of  Clearfield,  Pa.,  for  plain- 
tiff in  error. 

Charles  Alvin  Jones  and  Sterrett  &  Acheson,  all  of  Pittsburgh, 
Pa.,  for  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Cir^ 
cuit  Judges. 

^s»For  oViev  cases  see  same  topic  &  KEY-NUMBBR  In  aU  Key-Numbered  Digits  &  Indexes 
238  F.— ® 


Digitized  by 


Google 


130  238  FEDERAL  REPORTER 

McPHERSON,  Circuit  Judge.  On  October  12,  1912,  a  banner 
stretched  across  a  street  in  tlie  borough  of  Du  Bois  fell  and  severely 
injured  Vernon  W.  Pancoast,  a  citizen  of  New  York.  Ip  the  follow- 
ing March  he  sued  the  borough,  and  in  August,  1914,  obtained  a 
judgment,  which  was  removed  to  this  court  by  a  writ  of  error  and 
afterward  reversed.  Borough  of  Du  Bois  v.  Pancoast,  218  Fed.  60, 
133  C.  C.  A.  662.  On  October  6,  1914,  while  the  writ  of  error  was 
pending,  he  brought  a  second  suit,  naming  the  Du  Bois  Electric  Com- 
pany, the  Deposit  National  Bank,  and  Joseph  Bensinger  (who  we 
understand  was  the  tenant  of  the  Commercial  Hotel)  as  defendants. 
The  suit  against  the  borough  was  abandoned,  and  the  second  ac- 
tion was  discontinued  so  far  as  the  bank  and  Bensinger  were  con- 
cerned. Pancoast  died  in  November,  1915,  and  the  Fidelity  Title  & 
Trust  Company  carried  on  the  action  as  ancillary  administrator.  A 
verdict  and  judgment  for  the  plaintiff  having  been  obtained  in  August, 
1916,  the  present  writ  of  error  was  taken  out.  The  following  facts, 
which  are  quoted  from  the  former  opinion,  appeared  also  in  substance 
on  the  last  trial : 

"In  October,  1912,  a  banner  of  a  political  party  was  stretched  across  one 
of  the  principal  streets  in  the  borough  of  Du  Bois.  One  end  of  the  support- 
ing cable  was  fastened  to  a  chimney  that  extended  above  the  roof  of  the  Com- 
mercial Hotel,  a  four-story  brick  building  abutting  on  the  street.    ♦     ♦    ♦ 

'*The  banner — which  was  of  considerable  size,  was  made  of  rope  mesh,  and 
carried  a  portrait  on  cloth  of  one  of  the  candidates  for  president — ^had  been 
stretched  across  the  street  only  a  few  days  before  October  12th.  It  was  sus- 
pended from  a  wire  rope  or  cable,  and  one  end  of  the  cable  was  fastened  to 
the  chimney  in  question.  The  chimney  was  an  extension  of  the  hotel  wall, 
and  was  about  21  inches  square,  and  probably  from  3  to  4  feet  in  height. 
The  roof  of  the  building  was  nearly  flat,  and  a  cornice  extended  beyond 
the  chimney  about  3  feet,  overhanging  the  sidewalk  to  this  extent.  Two 
turns  were  taken  about  the  base  of  the  chimney,  and  a  loop  was  formed  by 
clamping  the  end  to  the  body  of  the  cable.  Witnesses  testified  that  on  the 
day  in  question  the  weather  was  *very  stormy,*  and  described  the  wind  as 
'pretty  strong'  and  as  'unusual.'  Whatever  may  have  been  the  cause  of  the 
accident,  the  chimney  broke  about  6  or  8  inches  above  the  roof,  and  the  loop 
probably  slipped  upward  off  the  chimney,  thus  letting  .the  banner  down. 
The  plaintiff  was  injured,  not  by  the  banner,  but  by  one  or  more  of  the  falling 
bricks." 

On  the  trial  now  under  review  it  appeared  further  that  the  Elec- 
tric Company  had  put  up  the  banner  and  had  fastened  the  supports 
on  October  7th.  The  company  had  been  employed  by  M.  O.  Skin- 
ner, the  local  chairman  of  the  party  referred  to.  Skinner  himself  hav- 
ing, no  doubt,  obtained  the  necessary  permission  to  use  the  buildings 
on  each  side  of  the  street.  The  company  had  no  connection  with  the 
matter  except  hanging  the  banner,  and,  having  done  that  work,  it 
withdrew  from  the  premises,  and  on  the  same  evening  reported  to 
Skinner.  On  October  12th,  the  day  the  banner  fell.  Skinner  employ- 
ed the  company  to  string  electric  lights  along  the  supporting  wire,  and 
this  work  was  done  in  the  morning,  the  accident  taking  place  in  the 
afternoon.  The  company  was  not  the  owner  or  occupier  of  either 
building,  and,  after  finishing  the  work  of  erection,  it  did  not  control 
or  supervise  the  banner  or  the  supports.  On  the  two  occasions  named, 
the  company  was  engaged  by  Skinner  to  do  a  few  hours'  work,  and 
thereupon  left  the  premises,  and  was  afterward  paid  for  its  services. 
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The  evidence  leaves  some  room  for  doubt  whether  the  company 
should  be  regarded  as  an  independent  contractor,  or  as  a  master 
whose  servants  are  permitted  to  accept  temporary  employment  under 
another's  control  and  direction.  It  was  testified,  without  contradic- 
tion, that  Skinner  called  at  the  company's  office  and  asked  to  have 
the  banner  put  up ;  that  the  company  sent  two  men  to  do  the  work ; 
that  one  of  them  met  Skinner  the  same  evening  and  told  him  how  the 
cable  had  been  fastened,  to  which  Skinner  replied  that  it  was  all 
right;  that  the  company  charged  for  the  work  by  the  hour,  paying 
the  men  their  regular  wages,  and  was  afterwards  repaid  by  Skinner; 
and  that  the  company  had  no  access  to  t^e  buildings  and  no  control 
over  the  banner  after  it  had  been  hung.  For  present  purposes  we 
shall  treat  the  contract  as  an  independent  employment,  but,  clearly  it 
had  a  very  limited  object.  The  company  was  to  furnish  laborers  for 
a  few  hours'  work  and  to  be  repaid  the  ordinary  wages  for  their  serv- 
ices. Nothing  more  was  contemplated,  and  the  slightness  of  the  thing 
to  be  done,  and  the  brevity  of  time  required  to  do  it,  go  far,  in  them- 
selves, to  forbid  the  inference  that  the  company  was  intended  to  have, 
or  actually  did  have,  any  further  control  after  the  men  had  finished 
the  job  and  had  left  the  premises. 

Under  all  this  evidence,  was  the  company  liable  for  the  injury? 
The  verdict  necessarily  implies  that  the  work  was  negligent,  and  for 
the  legal  consequences  thereof  the  company  may  have  been  liable  on 
its  contract  with  Skinner.  But  it  had  no  contract  with  Pancoast,  and 
if  it  is  bound  to  make  reparation  for  his  injury,  this  must  be  for  the 
reason  that  it  owed  him  a  duty  as  a  person  lawfully  using  the  street. 
But,  as  we  decided  in  218  Fed.  60,  133  C.  C.  A.  662,  the  banner  was 
not  in  itself  a  nuisance,  and  the  only  ground,  therefore,  for  holding 
the  defendant  liable  to  Pancoast  would  be  a  continuing  duty  resting 
on  the  company  so  to  maintain  the  banner  that  persons  on  the  street 
should  not  be  endangered.  The  plaintiff's  difficulty  is  that  no  facts 
were  proved  to  support  the  inference  of  such  a  duty.  The  company's 
only  relation  to  the  work  grew  out  of  its  employment  by  Skinner, 
which  was  limited  in  scope  and  time,  and  had  been  fully  performed. 
The  company  had  no  further  control  over  the  banner.  It  had  nothing 
to  do  with  the  supporting  buildings,  and  had  no  right  to  enter  them 
without  permission  from  the  occupiers.  Its  connection  with  the  trans- 
action had  ceased — ^the  stringing  of  the  lights  was  a  second  and  sep- 
arate employment,  and  does  not  strengthen  the  plaintiff's  case — and 
we  can  find  no  evidence  to  support  the  theory  on  which  the  jury  was 
allowed  to  find  a  verdict.  A  Pennsylvania  decision  in  point  is  Curtin 
V.  Somerset,  140  Pa.  70,  21  Atl.  244,  12  L.  R.  A.  322,  23  Am.  St.  Rep. 
220.  There,  a  contractor  to  erect  a  hotel  disobeyed  the  specifications 
and  built  the  porch  negligently.  After  the  hotel  had  been  turned 
over  to  a  tenant  of  the  owner,  a  guest  who  suffered  injury  by  reason 
of  the  contractor's  conduct  sued  him  for  damages,  but  was  not  al- 
lowed to  recover,  the  court  saying: 

'The  question  arises,  What  is  the  responsibility  of  the  contractor  under 
such  circumstances?  That  he  would  be  responsible  to  the  company  for  any 
loss  sustained  by  it  in  consequence  of  his  failure  to  erect  the  building  in  con- 
formity to  the  plans  and  specifications  may  be  conceded.    There  was  a  con- 
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tractnal  relation  between  tbem,  and  for  breach  of  a  contract,  not  known 
to  and  approved  by  the  company,  he  wonld  be  liable.  Is  he  also  liable  for 
an  injury  to  a  third  pe^on  not  a  party  to  the  contract,  sustained  by  reason 
of  defective  construction?  It  is  very  clear  that  he  was  not  responsible  by 
force  of  any  contractual  relation,  for,  as  before  observed,  there  was  no  con- 
tract between  these  parties,  and  hence  there  could  have  been  no  breach.  If 
liable  at  all,  it  can  only  be  for  a  violation  of  some  duty.  It  may  be  stated, 
as  a  general  proposition,  that  a  man  is  not  responsible  for  a  breach  of  duty 
where  he  owes  no  duty.  What  duty  did  the  defendant  owe  to  the  plaintiff? 
The  latter  was  not  upon  the  porch  by  the  invitation  of  the  defendant  The 
proprietor  of  the  hotel,  or  whoever  invited  or  procured  the  presence  of  the 
plaintiff  there,  may  be  said  to  have  owed  him  a  duty,  the  duty  of  ascertain- 
ing that  the  porch  was  of  sufficient  strength  to  safely  hold  the  gnests  whom 
he  had  invited.  The  plaintiff  contended,  however,  that  as  the  hotel  company 
was  not  responsible,  the  contractor  must  necessarily  be  so.  This,  however, 
is  moving  in  a  circle.  It  by  no  means  follows  that,  because  A.  is  not  re- 
sponsible for  an  accident;  B.  or  some  other  person  must  be." 

See,  also,  Fitzmaurice  v.  Fabian,  147  Pa.  199,  23  Atl.  444,  Con- 
gregation, etc.,  V.  Smith,  163  Pa.  561,  30  Atl.  279,  and  the  collection 
of  cases  to  be  found  in  26  L.  R.  A.  505,  43  Am.  St.  Rep.  808;  Thorn- 
ton V.  Dow,  60  Wash.  622,  111  Pac.  899,  32  h.  R.  A.  (N.  S.)  968. 

The  jury  should  have  been  instructed  to  find  a  verdict  for  the  de- 
fendant, and  the  judgment  is  therefore  reversed  and  a  new  trial 
awarded. 


In  re  GRANT  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    November  14,  1916.) 

Nos.  80,  31. 

1.  Bankkitptct  <Ss»444 — ^Petition  to  Review — ^Time  fob  Filing. 

Under  bankruptcy  rule  15  of  the  Southern  district  of  New  Tork,  rfr> 
quiring  a  petition  to  reriew  an  order  of  the  referee  to  be  filed  within  10 
days  after  the  order  is  made,  unless  such  time  is  extended  before  or  after 
the  expiration  of  the  10  days  by  the  referee  or  court,  an  order  may  be 
reviewed  on  petition  filed  more  than  10  days  after  rendition,  where  the 
time  was  actually  extended  by  the  referee,  although  not  embodied  in  his 
return. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  {{  820-827; 
Dec.  Dig.  ^=s>444.] 

2.'  Bankruptcy  <©=»446 — ^ArroBNETs'  Fees — ^Aixowangb — ^Appeal. 

Ajs  the  allowance  of  fees  to  the  attorneys  for  the  trustee  in  bankruptcy 
rests  in  the  discretion  of  the  trial  court,  whose  discretion  will  not  be 
reversed  on  appeal,  unless  abused,  the  denial  of  a  petition  to  review  the 
referee's  allowance  of  such  fees  will  not  be  reversed,  where  the  court  ex- 
pressed satisfaction  with  the  allowance,  notwithstanding  the  denial  was 
improperly  based  on  the  ground  that  the  petition  for  review  was  not  filed 
in  time. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent.  Dig.  |  929;  Dea 
Dig.  «8=»446.] 

Petitions  to  Revise  and  Appeals  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York. 

In  the  matter  of  the  bankruptcy  of  Peter  Geddes  Grant  and  Ruf  us 
E.  Leavitt,  individually  and  as  copartners  doing  business  under  the 
firm  name  of  Leavitt  &  Grant,  and  the  firm  of  Leavitt  &  Grant. 

«s»For  otlier  cases  se«  sam«  topic  ft  KEY-NUMBER  In  all  Key-Numbered  DigesU  ft  Indexes 
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Petition  by  Henry  A.  La  Chicotte  to  revise  an  order  dismissing  a  peti- 
tion to  review  the  referee's  order  approving  the  trustees'  account,  and 
to  revise  an  order  denying  reargument  of  the  petition  to  review.  Pe- 
titioner alsp  appeals.    Affirmed. 

This  cause  comes  here  from  the  United  States  District  Court  for 
the  Southern  Kstrict  of  New  York  on  two  petitions  to  review.  One 
petition  is  to  revise  an  order  dismissing  a  petition  to  review  a  referee's 
order  approving  the  trustee's  accotmt.  The  other  petition  is  to  revise 
an  order  denying  a  reargument  of  the  petition  to  review. 

Prince  &  Nathan  and  Henry  M.  Stevenson,  all  of  New  York  City 
(Alfred  B.  Nathan  and  Sidney  J.  Loeb,  both  of  New  York  City,  of 
counsel),  for  trustee. 

Franklin  Taylor,  of  New  York  City  Qoseph  J.  Zeiger,  of  New 
York  City,  of  counsel),  for  petitioner. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  The  petitioner  is  a  creditor  of  the  bank- 
rupts to  the  extent  of  $45,947.20  and  his  claim  has  been  filed  and  al- 
lowed. He  is  in  this  court  objecting  to  the  allowance  made  to  the 
attorneys  of  the  trustee  on  the  settlement  of  the  latter's  accounts.  It 
is  alleged  that  the  attorneys  rendered  services  which  were  not  alone 
necessary  and  difficult,  but  unusual ;  that  there  were  several  hundred 
creditors,  with  unusual  credit  liabilities  in  contrast  to  the  smallness 
of  the  assets  and  estate;  and  that  whatever  assets  were  gotten  in 
were  only  procured  after  litigation.  Eight  or  nine  separate  actions 
were  commenced  against  as  many  creditors.  In  most  of  them  judg- 
ments were  obtained,  and  in  others  compromises  were  made  with  the 
approval  of  creditors.. 

The  trustee  on  July  1,  1915,  filed  his  final  accounts,  and  on  July  29th 
the  referee  held  a  meeting  of  creditors  to  pass  on  the  trustee's  accounts 
and  upon  the  petitions  for  allowance  to  the  attorneys  for  the  trustee. 
Thesd  petitions  called  attention  to  the  fact  that  the  sum  of  $1,500  had 
been  already  paid  by  the  trustee  to  his  attorneys  "for  and  on  account 
of  services  rendered  and  to  be  rendered."  The  payment  of  $1,500 
had  been  made  on  June  26,  1913.  At  the  meeting  on  July  29,  1915, 
the  petitioner  was  represented  by  attorney  and  through  him  objected 
to  any  further  allowances  to  the  attorneys.  Nevertheless  the  referee 
certified  to  the  court  that  in  his  opinion  the  attorneys  were  entitled  to 
more  than  twice  the  amount  of  the  trustee's  commissions  as  their  al- 
lowance, but  the  District  Judge  refused  the  application  for  an  addi- 
tional allowance,  and  filed  on  September  27th  a  memorandum  in  which 
he  declared  that,  "considering  all  parties,  this  estate  has  yielded  as 
large  fees  as  the  result  will  permit."  That  order  was  never  in  terms 
vacated.  An  application  was  made  by  the  trustee's  attorneys  before 
the  District  Judge  to  resettle  the  Isist-mentioned  order,  but  that  ap- 
plication was  also  denied. 

A  memorandum  opinion  was  filed  on  November  18th,  in  which  the 
judge  said: 
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"The  point  now  raised  Is  whether,  in  computing  the  amount  that  the  referee 
had  power  to  award,  there  was  to  be  taken  Into  consideration  a  payment  on 
account  made  to  said  attorneys  before  the  present  rule  of  court  went  into  ef- 
fect I  did  not  intend  to  prevent  the  attorneys  from  getting  anything  more 
than  what  had  been  paid  to  them  years  ago,  and  have  always  considered  the 
rule  now  in  force  to  apply  to  the  present  power  of  the  referees.  If  is  not  nec- 
essary to  resettle  the  order.  It  is  held  that  a  grant  of  double  the  trustee's 
oonmilssions  made  by  the  referee  was  authorized,  and  all  that  was  denied  was 
anything  more  than  that  A  payment  made  before  the  present  rule  went  into 
effect  was  presumptively  earned  at  that  time  and  is  not  to  be  counted.  The 
referee  Is  justified  in  countersigning  a  check  for  double  the  amount  of  the 
trustee's  commissions  in  favor  of  the  trustee's  attorneys.  There  is  no  neces- 
sity for  a  new  order." 

The  opinion  above  set  forth  contains  erroneous  statements  of  fact. 
The  payment  of  $1,500  on  account  was  made  after,  and  not  before, 
rule  No.  8  went  into  effect.  The  pa)rment  was  made  in  June,  1913, 
and  the  rule  went  into  effect  in  February,  1913.  This  error,  however, 
is  not  material  in  the  view  we  take  of  the  question  presented  to  this 
court. 

On  January  21,  1916,  the  referee  made  orders  in  which  he  directed 
various  allowances  to  the  attorneys  for  their  services  and  disburse- 
ments, which  allowances  aggregated  $2,087.59.  The  petitioner  filed  his 
petition  with  the  referee  to  review  these  last-mentioned  orders  in  so 
far  as  they  granted  allowances  to  the  attorneys  to  the  extent  of  twice 
the  amount  of  the  trustee's  commissions,  without  deducting  therefrom 
the  $1,500  previously  paid.  He  alleged  that  the  orders  were  in  vio- 
lation of  rule  8  of  Instructions  to  Referees  in  Bankruptcy  of  the  South- 
em  District  of  New  York,  adopted  February  1,  1913.  He  also  ob- 
jected on  the  ground  that  it  violated  the  unvacated  order  of  the  court 
of  October  8,  1895,  to  which  reference  has  heretofore  been  made. 
Thereafter,  on  February  11,  1916,  the  referee  certified  the  questions 
for  review  under  the  petition  to  the  District  Court.  After  a  hearing 
before  the  District  Judge  a  memorandum  opinion  was  handed  down 
on  February  26th.    In  that  opinion  the  District  Judge  said: 

'This  opinion  to  review  is  plainly  taken  too  late,  as  appears  from  the 
face  of  the  return.  It  brings  up  nothing,  and  is  therefore  dismissed.  I  may 
add  that  Mr.  Miller  interpreted  the  decision  of  this  court  made  by  me  on 
November  18,  1915,  with  entire  correctness.  It  follows  that,  if  the  petition 
had  been  timely,  the  referee's  decision  would  have  been  affirmed;  but  deci- 
sion is  put  upon  the  ground  that  the  attempted  petition  is  invaUd." 

[1]  The  petition  to  review  was  not  taken  too  late.  Bankruptcy  rule 
15  of  the  Southern  District  of  New  York  has  to  be  filed  with  the 
referee  within  10  days  after  the  order  is  made,  ''unless  such  time  is 
extended  before  or  after  expiration  of  said  10  days  by  the  referee 
or  the  court."  The  time  for  filing  the  petition  had  actually  been  ex- 
tended by  the  referee,  but  it  was  not  wnbodied  in  the  return  from 
the  referee.  As  the  District  Judge  said  in  his  opinion  of  March  1st, 
denying  reopening,  "the  regularity  of  an  appeal  must  be  determined 
by  the  return  made  to  the  appeal."  "Of  course,"  he  added,  "I  should 
not  stand  on  a  point  so  technical,  if  I  were  of  opinion  that  there  is 
anything  in  the  petition  to  review.  As  stated  in  my  late  memorandum, 
Mr.  Miller  correctly  interpreted  my  opinion.    Therefore,  even  if  the 
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appeal  papers  had  been  sufficient  on  their  face,  the  result  would  be 
the  same." 

[2]  It  is  evident  that  the  District  Judge  is  satisfied  that  the  allow- 
ance made  to  the  attorneys  was  a  proper  one,  and  that,  if  the  papers 
upon  which  the  petitioner  relies  had  appeared  in  the  record  originally 
before  him,  they  would  not  have  altered  his  original  determination  of 
the  matter.  We  are  unable  to  see  what  good  would  be  accomplished 
if  this  court  should  reverse  the  orders  denying  the  petitioner  the  re- 
lief he  asked.  It  is  for  the  District  Judge  to  determine  the  allowance 
to  be  made  to  the  attorneys.  This  he  has  done,  and  he  is  satisfied  with 
the  amount  fixed. 

In  a  proceeding  in  bankruptcy  there  are  many  matters  which  are  not 
governed  by  a  fixed  rule,  but  are  confided  to  the  sound  judicial  dis- 
cretion of  tfie  judge.  His  decision  in  such  cases  may  be  brought  be- 
fore the  Circuit  Court  of  Appeals  for  review.  But  the  Appellate 
Courts  have  established  the  rule  that  in  such  cases  they  will  not  re- 
verse, unless  the  decision  below  was  unmistakably  wrong,  or  unless 
a  plain  abuse  of  discretion  is  shown.  In  re  S.  B.  Judkins  Company, 
205  Fed.  892,  124  C.  C.  A.  205;  Black  on  Bankruptcy,  §  48. 

We  see  no  sufficient  reason  for  revising  or  vacating  the  orders  of 
the  District  Court,  and  for  directing  it  to  enter  an  order  reversing  the 
orders  of  the  referee  of  January  21,  1916,  as  prayed. 

The  orders  are  affirmed. 


PANTOMIMIC  OOBP.  ▼.  MALONB  et  aL 
(Circuit  Court  of  Appeals,  Second  Circuit.     November  14,  1916.) 

No.  141. 

OuBTOirs  Ditties  ^=»22 — ^Prohibited  Impobtation — ^Pictubk  of  Pbizb  Fight. 

A  picture  is  caused  to  be  brought  into  the  United  States,  in  violation  of 
Act  July  31.  1912.  c.  203,  37  Stat.  240  (Comp.  St.  1913,  H  19416-10418). 
declaring  it  unlawful  to  bring  or  cause  to  be  brought  into  it  any  film  or 
other  pictorial  representation  of  any  prize  fight,  which  is  designed  to 
be  used  or  may  be  used  for  purposes  of  public  exhibition,  where  on  a  reel 
in  Canada,  in  front  of  an  electric  light,  is  run  an  original  positive  film 
taken  from  the  original  negative  film  of  a  foreign  prize  fight,  and  oppo- 
site it  in  the  United  States,  through  a  moving  picture  camera,  is  run  an 
unexposed  film,  from  a  reel ;  the  two  reels  being  connected  by  an  endless 
chain,  so  that  the  two  films  move  the  same  distance  in  the  same  time, 
resulting  in  an  exact  negative  reproduction  being  taken  on  the  American 
side  of  the  positive  film  on  the  Canadian  side,  from  which  secondary 
negative,  rephotographed  by  another  camera,  a  positive  film,  capable  of 
public  exhibition,  could  be  and  was  made. 

[Ed.  Note. — For  other  cases,  see  Customs  Duties,  Cent  Dig.  i  18;  Dec. 
Dig.  «=>22.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

Suit  by  the  Pantomimic  Corporation  against  Dudley  Field  Malone, 
Collector,  and  another.  From  a  decree  dismissing  the  bill,  <:omplain- 
ant  appeals.    Affirmed. 

^s»For  ether  cases  see  same  topic  Ik  KET-NUMBBR  In  all  Key-Numbered  Digests  A  Indexes 
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Harold  T.  Edwards,  of  New  York  City,  for  appellant. 

H.  Snowden  Marshall,  U.  S.  Atty.,  of  New  York  City,  for  appellees. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

WARD,  Circuit  Judge.  August  9,  1916,  the  complainant  filed  its 
bill  against  the  defendants,  as  collector  and  deputy  collector  of  United 
States  customs  at  the  port  of  New  York,  alleging  that  they  had  threat- 
ened and  attempted  to  seize,  and  were  threatening  and  attempting  to 
seize,  a  certain  secondary  negative  and  a  certain  secondary  positive 
film  belonging  to  it,  now  in  the  port  and  collection  district  of  New 
York,  for  the  purpose  of  bringing  an  action  for  their  condemnation, 
as  provided  in  sections  3072,  3082,  and  3087  Rev.  St.  (Comp.  St.  1913, 
§§  5775,  5785,  5790),  which  would  cause  the  complainant  irreparable 
injury,  for  which  there  was  no  adequate  remedy  at  law,  and  praying 
that  a  temporary  injunction  might  issue,  restraining  the  defendants 
from  so  doing,  to  be  made  perpetual  on  final  hearing. 

On  the  same  day  Judge  Mayer  granted  an  order  upon  the  defend- 
ants, returnable  August  17th,  to  show 'cause  why  they  should  not  be 
enjoined  as  prayed  for,  issuing  a  restraining  order  in  the  meantime. 
The  defendants  answered,  acSnitting  all  the  allegations  of  fact  in 
the  bill,  but  denying  that  the  complainant  was  entitled  to  the  relief 
sought  for,  and  praying  that  the  bill  be  dismissed.  August  17th  the 
matters  came  on  before  Judge  Augustus  N.  Hand  for  hearing,  and 
on  September  1st  he  vacated  the  order  and  dismissed  the  bill. 

The  defendants  relied  on  chapter  263,  Laws  of  1912,  37  Stat.  240, 
which  is  as  follows: 

"Chapter  268. — ^An  act  to  prohibit  the  importation  and  the  interstate  tran»^ 
portation  of  films  or  other  pictorial  representations  of  prize  fights,  and  for 
other  purposes. 

"Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  that  it  shall  be  unlawful  for  any 
person  to  deposit  or  cause  to  be  deposited  in  the  United  States  mails  for 
maiUng  or  delivery,  or  to  deposit  or  cause  to  be  deposited  with  any  express 
company  or  other  common  carrier  for  carriage,  or  to  send  or  carry  from  one 
state  or  territory  of  the  United  States  or  the  District  of  Columbia  to  any  other 
state  or  territory  of  the  United  States  or  the  District  of  Columbia,  or  to  bring 
or  to  cause  to  be  brought  into  the  United  States  from  abroad,  any  film  or  other 
pictorial  representation  of  any  prize  fight  or  encounter  of  pugilists,  under 
whatever  name,  which  is  designed  to  be  used  or  may  be  used  for  purposes  of 
public  exhibition. 

"Sec  2.  That  it  shaU  be  unlawful  for  any  person  to  take  or  receive  from 
the  mails,  or  any  express  company  or  other  common  carrier,  with  intent  to 
sell,  distribute,  circulate,  or  exhibit  any  matter  or  thing  herein  forbidden  to 
be  deposited  for  mailing,  delivery,  or  carriage  In  interstate  commerce. 

"Sec.  3.  That  any  person  violating  any  of  the  provisions  of  this  act  shall 
for  each  offense,  upon  conviction  thereof,  be  fined  not  more  than  one  thousand 
dollars  or  sentenced  to  imprisonment  at  hard  labor  for  not  more  than  one 
year,  or  both,  at  the  discretion  of  the  court." 

April  5,  1915,  one  Jess  Willard  and  one  Jack  Johnson  engaged  in 
a  prize  fight  at  the  city  of  Havana,  Cuba.  Moving  pictures  of  the 
fight  were  taken  on  negative  films,  from  which  positive  films  could  be 
and  were  developed  for  public  exhibition.  Early  in  April,  1916,  a 
moving  picture  camera  was  set  up  eight  inches  on  the  American  side 
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of  the  international  boundary  between  the  state  of  New  York  and  the 
Dominion  of  Canada,  with  the  lens  directed  towards  Canada.  About 
eight  inches  on  the  Canadian  side  of  the  boundary  a  box  was  set  up 
facing  the  camera.  An  original  positive  film  taken  from  the  negative 
film  made  at  Havana  was  run  on  a  reel  through  the  box  in  front  of 
an  electric  light  on  the  Canadian  side.  An  unexposed  film  was  run 
from  a  reel  through  the  camera  on  the  American  side  directly  opposite 
it.  The  two  reels  were  connected  by  an  endless  chain,  so  that  the 
two  films  should  move  the  same  distance  in  the  same  time.  The 
result  was  that  an  exact  negative  reproduction  was  taken  on  the  Amer- 
ican side  of  the  positive  film  on  the  Canadian  side.  From  this  sec- 
ondary negative,  rephotographed  by  another  camera,  a  positive  film 
capable  of  public  exhibition  could  be  made  and  was  made. 

The  complainant  is  engaged  in  the  moving  picture  business,  is  the 
owner  of  the  secondary  negative  film,  and  has  the  exclusive  right  to 
make  positive  films  therefrom  for  public  exhibition,  which  it  proposes 
doing.  To  sustain  the  decree,  the  statute  being  penal,  the  things  com- 
plained of  must  fall  within  its  language.  It  is  not  enough  that  they 
are  within  the  mischief  of  the  act.  Sarlls  v.  United  States,  152  U. 
S.  570,  14  Sup.  Ct.  720,  38  L.  Ed.  556.  It  will  be  seen  that  neither  the 
original  negative  nor  the  original  positive  taken  at  Havana  were  ever 
in  the  United  States,  and  that  the  secondary  negative  and  positive 
which  are  now  in  the  United  States  were  produced  here  by  means  of 
light  rays  crossing  from  a  box  in  Canada  to  a  camera  in  New  York 
and  there  making  a  picture  of  the  positive  film  in  Canada  on  a  sensi- 
tized negative  film  in  New  York. 

As  the  United  States  has  no  right  to  exercise  police  power,  pure 
and  simple,  within  the  states,  the  legislation  must  rest  upon  the  power 
of  Congress  to  regulate  commerce.  The  Supreme  Court  has  held  the 
act  constitutional  in  Weber  v.  Freed,  239  U.  S.  325,  36  Sup.  Ct.  131, 
60  L.  Ed.  308,  Ann.  Cas.  1916C,  317.  It  is  quite  apparent  that  the 
only  prohibition  in  the  language  of  the  act  that  can  apply  in  this  case 
is  that  against  bringing  or  causing  to  be  brought  in  the  film  in  question 
or  a  pictorial  reproduction  of  the  fight  to  be  used  or  that  may  be  used 
for  purposes  of  public  exhibition. 

Judge  Hand  held  that-  such  pictorial  reproduction  was  so  brought 
in  and  we  agree  with  him.  The  transaction  is  plainly  within  the  mis- 
chief of  the  statute,  but.  the  appellant  contends  that  the  statute  only 
prohibits  the  importation  of  something  physical  or  corporeal,  whereas 
nothing  but  rays  of  light  were  brought  in  on  this  occasion.  Generally 
speaking,  this  may  be  so;  but  we  think  that,  when  parties  on  each 
side  of  the  boundary  co-operate,  by  means  of  two  plants  connected 
together,  to  transfer  a  prohibited  picture  from  Canada  to  New  York, 
they  are  carrying  on  foreign  commerce  and  do  cause  the  picture  to 
be  brought  into  the  United  States,  within  the  meaning  of  the  act,  even 
though  rays  of  light  are  necessary  to  the  result.  Certainly  the  oper- 
ation resulted  in  producing  a  picture  in  New  York  of  the  picture  in 
Canada. 

In  Kalisthenic  Exhibition  Co.  v.  Emmons  (D.  C.)  225  Fed.  902,  the 
complainant  sought  to  bring  in  a  negative  film  of  the  same  fight  on  the 
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ground  that  it  could  not  be  used  for  purposes  of  exhibition,  because 
a  positive  film  would  have  first  to  be  taken  from  it,  which  positive 
film  could  be  so  used;  but  the  court  held  that  the  negative  film  was 
a  pictorial  representation  within  the  meaning  of  the  act,  and  the  Cir- 
cuit Court  of  Appeals  was  of  the  same  opinion.  229  Fed.  124,  143  C. 
C.  A.  400. 
The  decree  is  affirmed. 


WEIGHT  et  aL  v.  EUMPH. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.  December  2,  19ia»    Behearlng 
Denied  January  9,  1917.) 

No.  2915. 

1.  Contribution  ^=s>4 — Joint  Hakebs  of  Note. 

Where  one  of  several  Joint  makers  of  a  note  declined  to  pay  his  pro 
rata  share,  and  the  other  Joint  makers  discharged  the  note,  pacing  equal 
shares,  each  of  such  makers  acquired  a  separate  action  against  that 
maker  declining  to  pay  his  proportionate  share,  for,  while  each  maker  la 
liable  to  the  holder  for  the  full  amount,  they  are,  as  between  themselves, 
liable  only  for  their  proportionate  share,  and  are  bound  to  Indemnify 
any  other  maker,  who  may  pay  more  than  his  proportionate  share. 

[Ed.  Note. — For  other  cases,  see  Contribution,  Cent  Dig.  {§  3,  4;  Dec. 
Dig.  «=s>4.] 

2,  Banks aPTCY   «=»76(1)— Claims — ^**Pbovablb   Claims" — Petition. 

Bankr.  Act  July  1,  1898,  c.  541,  §§  59,  63,  30  Stat.  561.  662  (Comp.  St 
1913,  §§  9643,  9647),  respectively  declare  that  three  or  more  creditors  who 
have  provable  claims  against  any  person,  amounting  in  the  aggregate 
in  excess  of  $500,  may  file  a  petition  to  have  such  person  adjudged  a 
bankrupt,  and  that  debts  of  the  bankrupt  may  be  proved  and  allowed 
against  his  estate  which  are  founded  upon  a  contract,  express  oc  implied. 
Defendant,  one  of  six  joint  makers  of  a  note  for  $10,000,  declined  to  pay 
his  pro  rata  share,  and  the  other  five  makers  discharged  the  note,  paying 
it  in  equal  shares.  Held  that  as  there  was  an  implied  promise  on  the 
part  of  defendant  to  indemnify  his  comakers,  the  claim  of  each  comaker 
for  his  proportionate  share  constituted  a  "provable  debt"  within  the  act 
and  entitled  such  makers  to  file  against  defendant  a  petition  in  involun- 
tary bankruptcy. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  Sf  50,  56,  99, 
100;   Dec.  Dig.  «=»76(1). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series. 
Provable  Claim.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Texas ;  Edward  R.  Meek,  Judge. 

Petition  in  involuntary  bankruptcy  by  J.  H.  Wright  and  others 
against  W.  V.  Rumph.  From  a  decree  of  dismissal,  petitioners  appeal. 
Reversed. 

O.  W.  Gillespie,  of  Ft.  Worth,  Tex.,  for  appellants. 

D.  M.  Alexander,  of  Ft  Worth,  Tex.  (H.  D.  Payne  and  Alexander, 
Baldwin  &  Ridgway,  all  of  Ft  Worth,  Tex.,  on  the  brief),  for  appellee. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  FOSTER, 
District  Judge. 

^=»For  oilier  casw  ■«•  Mune  topic  A  KBY-NUMBER  in  all  Key-Numbered  Dlgeeta  ft  Indexee 
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WALKER,  Circuit  Judge.  The  four  appellants,  J.  H.  Wright,  J. 
H.  Harrison,  J.  M.  Back,  and  Martin  Ballweg,  filed  an  involuntary 
petition  in  bankruptcy  against  W.  V.  Rumph.  The  alleged  bankrupt 
filed  a  motion  to  dismiss  the  petition,  upon  grounds  suggesting  the  in- 
sufficiency of  it  upon  its  face.  This  motion  was  granted,  the  order  to 
that  eflFect  stating  that  the  petition  and  the  proceedings  thereon  "are 
hereby  dismissed  for  the  reason  that  in  the  opinion  of  the  court  said 
petitioners 'fail  to  show  that  they  are  three  creditors  with  provable 
claims  within  the  true  intent  and  meaning  of  the  acts  of  Congress  relat- 
ing to  bankruptcy."  The  averments  of  the  petition  showed  the  follow- 
ing facts : 

On  the  2d  day  of  September,  1915,  the  four  petitioners,  together 
with  W.  V.  Rumph  and  J.  N.  Thomas,  for  a  valuable  consideration 
executed  and  delivered  as  joint  makers,  and  became  and  were  equally 
bound  to  pay,  two  notes,  one  in  the  sum  of  $11,386.55,  payable  to  the 
Ft  Worth  National  Bank,  of  Ft  Worth,  Tex.,  and  one  in  the  sum  of 
$10,000,  payable  to  the  Stockyards  National  Bank,  of  the  same  place; 
both  of  said  notes  falling  due  on  the  1st  day  of  December,  1915.  Said 
Rumph  failed  and  refused  to  pay  his  pro  rata  part  of  said  notes.  The 
petitioners,  together  with  said  Thomas,  were  compelled  to  pay,  and 
did  pay  on  the  1st  day  of  December,  1915,  all  of  said  notes,  principal 
and  interest,  to  the  said  banks  in  the  following  manner :  The  petitioners 
and  Thomas  paid  in  full  in  cash  the  $10,000  note,  each  paying  one-fifth 
thereof,  $2,000,  and  they  paid  in  cash  on  the  principal  and  mterest  of 
the  $11,386.55  note  the  sum  of  $7,695.20,  each  paying  one-fifth  thereof, 
$1,539.04,  and  then  and  there  promised  to  execute  their  note  for  the 
balance  due  on  the  last-named  note,  which  cash  payment,  and  the  execu- 
tion and  delivery  of  the  note  for  said  balance,  were  accepted  by  the  Ft, 
Worth  National  Bank  as  full  pajrment  and  discharge  of  the  $11,386.55 
note  to  it,  and  thereafter,  on  January  22,  1916,  in  pursuance  of  said 
promise,  the  petitioners  and  said  Thomas  executed  their  note,  as  joint 
makers,  for  tfie  sum  of  $3,956.45,  payable  to  the  Ft.  Worth  National 
Bank.  The  petition  alleged  the  insolvency  of  Rumph  on  December  1, 
1915,  and  at  the  time  the  petition  was  filed  in  March,  1916,  and  the 
commission  by  him  of  acts  of  bankruptcy  during  the  month  of  Decem- 
ber, 1915. 

[1,  2]  To  the  extent  of  one-sixth  of  the  $2,000  paid  by  each  of  the 
petitioners  to  discharge  the  $10,000  note,  his  pa)mient  was  of  an 
amoimt  which  his  co-obligor,  Rumph,  should  have  paid.  While  the 
six  makers  of  the  note  were  jointly  bound  as  principals  to  the  payee  of 
it,  yet,  as  between  themselves,  each  was  a  principal  only  for  his  share, 
and  a  surety  for  the  remainder.  The  law  implies  a  promise  from  each 
of  such  obligors  to  each  of  the  others  that  each  will  indemnify  the 
other  in  case  he  pays  more  than  his  proportionate  part  of  the  obliga- 
tion. Each  of  the  five  joint  obligors  who  together  paid  oflF  the  note, 
eath  paying  one-fifth  of  the  amount  due,  thereby  acquired  a  separate 
right  of  action  against  the  comaker  who  did  not  participate  in  the  pay- 
ment to  recover  of  the  latter  one-fifth  of  the  amoimt  which  he  should 
have  contributed  as  his  proportionate  part  of  the  $10,000  payment. 
Faires  v.  Cockerell,  88  Tex.  428,  31  S.  W.  190,  639,  28  L.  R.  A.  528; 
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Bragg  V.  Patterson,  85  Ala,  233,  4  South.  716;  2  Elliott  on  Contracts, 
§  1393 ;  6  Ruling  Case  Law,  pp.  1044,  1046,  1061.  Without  regard  to 
flie  averments  of  the  petition  with  reference  to  the  pa)niient  of  l£c  note 
for  $11,386.55,  we  are  of  opinion  that  it  showed  that  the  payment  of 
the  $10,000  note  was  so  made  as  to  give  to  each  of  the  four  petitioners 
a  provable  claim  against  the  alleged  bankrupt  within  the  meaning  of 
Bankruptcy  Act,  §§  59,  63.  The  petition  was  not  subject  to  be  dis- 
missed on  either  of  the  grounds  stated  in  the  motion  made  to  that  end. 
The  decree  dismissing  the  petition  is  reversed. 


GIDEON  V.  HINDS  et  aL 
(Circuit  Court  of  Appeals,  Second  Circuit    November  14,  1916.) 

No.  53. 

1.  Appsai.  and  Brbob  ^=»854(2) — ^Rbyiew — Reasons. 

An  appeal  brings  up  the  ultimate  question  whether  the  decision  was 
right  or  wrong;  and,  if  the  result  is  right,  it  will  not  be  disturbed  be- 
cause a  wrong  reason  was  assigned. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig..  |§  3408- 
8410;   Dec.  Dig.  «=»854(2).] 

2.  cobpobations  ^s»116— rioht  to  purchase  stock — treasonable  tlmb-^ 

What  Oonstttutes. 

Where  a  contract  gave  plaintiff  an  option  to  purchase  corporate  stock 
at  any  time,  plaintiff  was  bound  to  exercise  the  option  within  a  reason- 
able time,  and  so  a  delay  of  more  than  10  years  will  preclude  an  enforce- 
ment of  the  option,  in  analogy  to  the  10-year  limitation  statutes  (Code 
Civ.  Proc.  N.  Y.  §{  388,  410),  regardless  of  when  the  statutes  began  to 
run. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  Si  4d3,  494, 
496;   Dec.  Dig.  <8=>116.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Bill  by  George  D.  Gideon  against  Arthur  Hinds  and  Hinds,  Noble  & 
Eldredge,  impleaded  with  G.  Clifford  Noble.  From  a  decree  dismissing 
the  bill  as  to  the  answering  defendants,  complainant  appeals.  Af- 
firmed. 

On  March  9,  1904,  and  as  part  of  a  scheme  for  uniting  and  incorporating 
two  existing  businesses,  the  capital  stock  of  a  then  formed  corporation  was 
divided  among  Gideon  (plaintUf  below  and  appellant),  Hinds  (principal  de- 
fendant below  and  appellee),  Noble  (a  defendant  who  did  not  answer),  and  one 
Eldredge.  By  the  same  written  instrument  that  apportioned  the  stock  in 
question  the  following  agreement  was  entered  into  between  Gideon,  Hinds, 
and  Noble:  'The  said  George  D.  Gideon  shall  have  the  right  and  option  to 
purchase  at  any  time,  in  equal  amounts  from  Arthur  Hinds  and  G.  GUfford 
Noble,  shares  of  their  stock  in  the  corporation  (then  formed)  until  the  hold- 
ings of  said  Gideon  shall  be  equal  to  those  of  said  Hinds  and  Noble,  respec- 
tively, or  of  the  one  of  them  holding  the  larger  amount  of  stoclc*'  The  con- 
tract also  contains  provisions  regarding  the  price  to  be  paid  for  stock  so  trans- 
ferred, which  are  immaterial  in  the  view  taken  of  this  case. 

No  attempt  was  made  by  Gideon  to  exercise  this  option  until  November.  19, 
1914,  at  which  date  he  notified  both  Hinds  and  Noble  of  his  desire  and  intent 
to  acquire  from  each  of  them  a  number  of  shares  of  stock  not  exceeding  the 
amount  he  was  entitled  to  under  the  agreement  hereinabove  set  forth.    Noble 
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acquiesced  in  the  demand,  Hinds  refused  to  comply,  and  this  action  was 
brou^t  to  compel  specific  performance;  1.  e.,  require  Hinds  to  turn  over  to 
Gideon  the  demanded  number  of  shares  at  a  price  to  be  ascertained  by  the 
court,  if  Hinds  continued  contumadons  and  refused  to  proceed  in  the  manner 
set  forth  in  the  contract  Hinds  answered,  and  in  his  answer  set  out  (among 
other  defenses)  that  the  action  was  barred  by  the  New  York  statute  of  limita- 
tions and  that  the  demand  was  stale.  The  issues  having  thus  been  framed. 
Hinds  moved  under  equity  rule  29  (198  Fed.  xzvi,  115  O.  O.  A.  zxvi)  to  dismiss 
the  bill,  asserting  that  the  action  was  barred  by  the  statute.  This  motion 
was  granted,  and  final  decree  entered,  dismissing  the  bill,  from  which  Hinds 
took  this  appeal. 

Fred  T.  Kelsey,  of  New  York  City,  for  appellant 
Rt^er  Hinds,  of  New  York  City,  for  appellees. 

Before  COXE,  WARD,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  After 
what  in  substance  was  a  hearing  on  bill  and  answer,  the  court  below 
entered  a  final  decree  of  dismissal,  apparently  upon  the  ground  that 
the  cause  of  action  was  barred  by  the  10-year  limitation,  prescribed  in 
Code  Civ.  Proc.  §  388,  read  in  conjunction  with  section  410. 

[1]  An  appeal  brings  up  the  ultimate  question  whether  the  decision 
appealed  from  was  right  or  wrong ;  and  if  the  result  was  right  it  is  a 
matter  of  no  moment  that  the  reasons  assigned  for  judgment  may  have 
been  erroneously  stated. 

[2]  In  1904  Gideon  had  an  option  to  purchase  stock  from  Hinds  "at 
any  time,"  which  means  within  a  reasonable  time.  He  never  sought 
to  exercise  that  right  until  1914,  more  than  10  years  after  its  creation. 
Such  delays  as  this  have  been  held  fatal  in  some  decisions,  by  applying 
the.  statute  of  limitations  as  a  measure  of  reason  (Stevens  v.  McChrys- 
tal,  150  Fed.  85,  80  C.  C.  A.  39;  Waller  v.  Texas,  etc.,  Co.,  229  Fed. 
87,  143  C.  C.  A.  363) ;  in  others,  the  words  "at  any  time"  have  been 
examined  in  the  light  of  all  the  circumstances  shown,  and  a  period  far 
less  than  that  of  the  statute  deemed  unreasonable  (Park  v.  Whitney, 
148  Mass.  278,  19  N.  E.  161). 

There  are  some  facts  stated  in  the  bill,  persuasive  that  it  was  the  in- 
tent of  all  parties  to  limit  this  option  to  three  years ;  but  we  rest  deci- 
sion on  the  finding  that  nothing  is  pleaded,  nor  indeed  even  suggested, 
justifying  or  excusing  inaction  for  the  time  explicitly  admitted.  It 
makes  no  difference  whether,  under  the  true  construction  of  the  Code 
provisions  cited,  the  statute  begins  to  run  from  the  date  of  option 
created,  or  the  date  of  demand  thereunder;  the  admitted  fact  that  no 
attempt  to  exercise  that  option  was  made  for  upwards  of  10  years  is 
proof  conclusive  that  it  was  not  exercised  within  a  reasonable  time,  and 
therefore  not  in  accordance  with  the  true  meaning  of  the  contract  be- 
tween the  parties.  .     . 

The  decree  below  is  af&rmed,  with  costs. 
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In  re  PIERSON  et  al. 
(Circuit  Ck>tirt  of  Appeals,  Second  Circuit.    Noyember  4,  1916).) 
•    Nos.  4-7. 

Bankbuptot  ^=»14(K3) — ^Bbokbbs — Bights  of  Customebs. 

Where  bankrupt  brokers  have  not  enough  stock  in  their  box  and  hy- 
pothecated to  cover  all  their  customers  who  were  long  of  it  on  the  day  of 
failure,  such  customers  may  recover  their  pro  rata  shares;  the  shares  of 
any  who  make  n6  specific  claim  going  to  the  general  creditors. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  |  225;  Dec. 
Dig.  <8=>140(3).] 

Petitions  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 
On  rehearing.    Former  opinion  modified,  and  affirmed. 
For  former  opinion,  see  233  Fed.  519,  147  C.  C.  A.  405. 

Bayard  L.  Peck,  of  New  York  City,  for  petitioner  Quinn. 
Goldman,  Heide  &  Unger,  of  New  York  City,  for  petitioners  Levy, 
Van  Thyn,  and  Vrieslander. 
James  Gillin,  of  New  York  City,  for  petitioner  Gott. 
Stanchfield  &  Levy,  of  New  York  City,  for  alleged  bankrupts. 

Before  WARD  and  ROGERS,  Circuit  Judges,  and  MAYER,  Dis- 
trict Judge. 

PER  CURIAM.  The  decision  of  the  Supreme  Court  in  Duel  v. 
Hollins,  241  U.  S.  523,  36  Sup.  Ct.  615,  60  L.  Ed.  1143,  requires  us  to 
modify  our  opinion  lately  handed  down,  so  as  to  direct  that  the  court 
below  permit  the  claimants  Van  Thyn,  Vrieslander,  Levy,  and  Quinn 
to  recover  their  pro  rata  shares  of  the  respective  stocks  on  hand.  But 
their  shares  must  be  ascertained  by  including  in  the  calculation  the 
shares  of  all  long  customers  in  the  same  position,  whether  they  made 
claim  for  their  shares  in  the  stock  on  hand  or  not.  That  the  shares  of 
those  who  claim  should  be  increased  by  the  circumstance  that  other 
long  customers  made  no  claim  would  be  inequitable.  What  would 
otherwise  have  gone  to  those  customers  should  go  to  the  general  credi- 
tors. 

Reconsideration  does  not  cause  us  to  change  our  opinion  in  other 
respects,  viz.  as  to  the  claims  of  Quinn  and  Gott 


ERIE  R.  CO.  V.  KRYSIENSKL 

(Circuit  Court  of  Appeals,  Second  Circuit.    November  14,  191d) 

No.  58. 

1.  Masteb  and  Servant  ^=»86 — Injuries  to  Emplot£s — Intkbstais  Com- 
HSRCE — Federal  Employers*  Liabiliti  Act. 

For  the  federal  Employers'  Liability  Act  (Act  April  22,  1908,  c.  149,  35 
SUt.  65  [Comp.  St.  1913,  {§  8657-8665])  to  apply,  it  must  appear  that 
the  defendant  is  a  carrier  engaged  in  interstate  commerce,  and  that  the 
injured  employ^  was  employed  by  defendant  in  its  interstate  business. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  | 
137 ;  Dec.  Dig.  «=»86.] 
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2.  TbIAL   ^S»296(5) — ^lN8TBUCTI01fS — CONSIDEEATION. 

iDstructioQfl  mnst  be  considered  as  a  whole,  and  so  a  charge  In  an 
action  under  the  federal  Employers'  Liability  Act  that  the  Jury  must  find 
plaintiff  was  engaged  in  the  interstate  commerce  of  defendant  railroad 
company  at  the  time  of  the  accident,  and  that  such  act  was  applicable  if 
plaintiff  was  engaged  in  taking  from  a  vat  a  part  of  an  engine  that  de- 
fendant, either  through  itself  or  its  subsidiary  companies,  in  which  it  had 
a  stock  control,  used  in  Interstate  commerce,  it  being  immaterial  whether 
the  engine  was  leased  by  defendant  to  its  subsidiaries  for  interstate  comr 
merce,  or  used  Itself,  was  not  open  to  objection  that  the  jury  were  direct- 
ed that  defendant's  dominant  stock  ownership  in  subsidiary  companies 
established  a  business  identity,  if  not  corporate  unity. 

[Ed.  Note.-— For  other  cases,  see  Trial,  Cent  Dig.  i  706;  Dec.  Dig. 
«=>295(5).] 

3.  Ck>BPOBATIONS  ^=»586 — IdENTITT — OWNEBSHIP. 

Even  complete  stock  ownership  of  one  corporation  by  another  does  not 
result  in  Identity  of  corporate  existence. 

[Ed.  Note.— For  other  cases,  see  Ck>rporaaons,  Gent.  Dig.  Sf  2332-2837 ; 
Dec  Dig.  <8=>585.] 

4.  Masteb  and  Sebv,ant  ^=>284(1) — ^Injuries  to  Servant — Interstate  Com- 

merce— Federal  Employers'  Liabtlftt  Act — Jury  Question. 

Where  an  employ^  of  the  defendant  railroad  company  was  injured  in 
removing  from  a  vat  a  portion  of  an  engine  leased  by  defendant  to  a 
subsidiary  company,  In  which  defendant  had  a  stock  control,  and  used 
by  such  company  in  Interstate  commerce,  evidence  of  that  fact,  together 
with  the  fact  that  the  several  companies,  which  were  all  engaged  in  in- 
terstate commerce,  were  operated  practically  under  the  same  management. 
Is  sufilcient  to  take  to  the  jury  the  question  whether  defendant,  in  respect 
to  such  engine,  was  engaged  in  interstate  commerce,  so  that  the  action 
for  injuries  would  fall  within  the  federal  Employers'  Liability  Act 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  § 
1000;  Dec.  Dig.  <©=»284(l).j 

5.  Master  and  Servant  ^=s»265(1) — ^Injuries  to  Servant— Interstate  Com- 

merce— Federal  Employers'  Lla.bility  Act. 

In  an  action  under  the  federal  Employers'  Liahllity  Act,  where  the 
evidence  shows  that  the  case  might  well  be  within  the  act,  the  initial 
burden  is  satisfied,  and  defendant  has  the  burden  of  showing  that  the 
case  does  not  fall  within  the  act. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  IS 
877,  8»4;^  Dec.  Dig.  <S==>265(1).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  by  Tomasz  Krysienski  against  the  Erie  Railroad  Company. 
There  was  a  judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Krysienski  (plaintiff  below)  worked  as  a  laborer  for  the  EJrie  Bailroad 
(defendant  below)  in  its  machine  and  repair  shop.*  In  said  shop  <\lrt  and 
grease  were  removed  from  engine  parts  prior  to  repair  work  by  immersing 
the  same  in  a  vat  containing  a  hot  fluid.  The  verdict  has  established  that  the 
laborer  was  injured  by  falling  into  this  vat  through  the  negligence  of  the 
railroad,  and  while  engaged  In  Inserting  or  removing,  or  otherwise  handling, 
one  or  more  of  the  engine  parts  then  Immersed,  or  about  to  be,  in  said  hot 
fluid.  By  stock  ownership  the  Erie  Company  controls  two  other  railroads 
(New  York  Susquehanna  &  Western  and  New  Jersey  &  New  York),  both  of 
which  are  engaged  in  Interstate  commerce,  as  also  is  the  Erie. 

All  the  engines,  on  some  part  or  parts  of  which  plaintiff  below  was  working 
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at  about  the  time  of  the  accident,  belonged  to  the  Erie  Company;  but  M>me  of 
them  were  employed  in  the  business  of  the  stock  controlled  corporations 
above  named.  The  terms  of  employmisnt  do  not  appear,  except  that  the  con- 
trolled companies  agreed  to  pay  the  Erie  for  such  repairs  as  might  be  made 
upon  engines  engaged  in  tbe&  work.  The  evidence  did  not  render  it  possible 
to  declare  whether  or  not  that  particular  engine  part  which  the  plaintiff  be- 
low was  handling  at  time  of  Injury  had  been,  or  was  again  to  be,  used  in  the 
business  of  the  controlled  railroads  or  either  of  them.  It  appeared  without 
contradiction  that  the  two  controlled  corporations  ^'operated'*  their  own  trains, 
but  that  train  arrangement  and  dispatching  were  attended  to  by  the  Erie, 
whose  terminals  and  connecting  tracks  were  all  used  in  common. 

The  court  charged  the  jury  that,  in  order  to  give  the  plaintiff  a  verdict, 
they  must  find  from  the  evidence  that  Krysienski  was  "engaged  in  the  inter- 
state commerce  of  the  defendant  (L  e.,  the  Erie  Railroad)  at  the  time  of  the 
accident,"  and  also  instructed  them  that  the  federal  Liability  Act  was  ap- 
plicable if  they  found  "from  the  evidence  that  the  part  [which  Krysienski] 
was  engaged  in  taking  from  the  vat  was  a  part  of  an  engine  that  the  Erie 
Railroad  Company  either  through  Itself  or  through  its  subsidiaries,  or  the 
companies  in  which  it  had  a  stock  control,  used  in  interstate  commerce."  It 
was  further  charged  that  "it  would  make  no  difference  whether  the  engine 
was  leased  by  the  Erie  Railroad  for  use  by  the  New  York,  Susquehanna 
&  Western  or  the  New  Jersey  &  New  York  Railroad  CoAapany,  provided  you 
believe  it  was  used  by  those  companies  in  connection  with  the  Erie  Railroad 
Company  in  Interstate  commerce." 

Plaintiff  below  had  a  verdict ;  to  the  Judgment  thereon,  this  writ  was  taken. 

William  C.  Cannon,  of  New  York  City,  for  plaintiff  in  error. 
Vine  H.  Smith,  of  New  York  City,  for  defendant  in  error. 

Before  COXE,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [^1  I^ 
is  hot  doubted  that,  under  the  act  in  question,  not  only  must  the  defend- 
ant sought  to  be  charged  be  a  railway  carrier  engaged  in  interstate  com- 
merce, but  the  person  who  seeks  to  charge  the  defendant  must  have 
been  employed  by  said  defendant,  and  in  that  defendant's  shar^  of 
interstate  commerce.  Pedersen  v.  Railway,  229  U.  S.  146,  33  Sup.  Ct. 
648,  57  L.  Ed.  1125,  Ann.  Cas.  1914C,  153;  North  Carolina  R.  R.  Co. 
v.  Zachary,  232  U.  S.  at  256,  34  Sup.  Ct.  305,  58  L.  Ed.  591,  Ann.  Cas. 
1914C,  159. 

[2]  Since  the  Erie  Company  and  its  controlled  roads  were,  regarded 
severally  and  separately,  all  engaged  in  interstate  transportation,  the 
statute  was  admittedly  applicable,  if  Krysienski's  occupation  at  the 
moment  of  injury  was  a  part  of,  or  assisted  in,  or  contributed  to,  the 
interstate  commerce  of  defendant  below. 

It  is  insisted  that  the  learned  trial  judge  ruled,  in  effect,  that  the  Erie 
Company's  dominant  stock  ownership  in  the  other  railways  named,  was 
enough*  to  prove  business  identity,  if  not  corporate  unity.  No  such 
declaration  of  law  was  made.  The  charge  is  to  be  considered,  not  in 
fragments,  but  as  a  connected  whole,  and,  so  viewed,  the  quotations 
hereinabove  made  fairly  show  how  the  matter  was  put  to  the  jury. 

[3,  4]  Undoubtedly  even  complete  stock  ownership  of  one  corpora- 
tion by  another  does  not  result  in  identity  of  corporate  existence. 
United  States  v.  Delaware,  etc.,  Co.,  213  U.  S.  366,  29  Sup.  Ct.  527,  53 
L.  Ed.  836;  Stone  v.  Cleveland,  etc.,  R.  R.  Co.,  202  N.  Y.  352,  95  N. 
E.  816,  35  L.  R.  A.  (N.  S.)  770.    Yet  any  kind  of  controlling  interest 
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was  a  material  circumstance  in  considering  the  ultimate  question  pre- 
sented. That  question  is:  Whose  was  the  interstate  commerce  in 
which  an  Erie  employe  was  concerned,  while  repairing  in  an  Erie  shop 
an  Erie  engine  used  by  the  Susquehanna  ? 

The  mere  f acf  that  the  Erie  Company  owned  most  of  the  Susque- 
hanna stock  did  not  answer  the  question,  but  it  assisted ;  and  when  to 
that  fact  was  added  the  subordinate  carrier's  method  of  getting  en- 
gines, arranging  and  dispatching  trains,  and  using  terminals,  there  was 
enough  uncontradicted  evidence  to  justify  the  jury  (and  in  our  opinion 
the  court)  in  holding  that  the  interstate  commerce  af  the  Erie  System 
— ^i.  e.,  of  several  co-ordinated  and  centrally  controlled  carriers — was  in 
acquisition  and  performance  one  commerce  belonging  to  the  master 
company.  It  matters  not  that  we  assume  the  earnings  of  the  controlled 
railways  to  have  been  kept  separate  and  apart  (an  assumption  most 
favorable  to  plaintiff  in  error),  for  such  earnings  were  the  result  of 
work  done  for  and  under  the  dominant  corporation,  and  as  much  a 
part  of  the  latter's  business  as  are  the  several  departments  of  the  mod- 
em store,  a  part  of  the  store  business,  though  each  department  is  owned 
by  its  manager,  who  is  not  liable  for  the  store's  debts. 

It  follows  that  the  instructions  complained  pf  were  right,  not  because 
of  stock  control,  but  because  of  the  manner  of  doing  business,  for  which 
stock  control  probably  laid  a  foundation,  but  to  which  it  was  not  at  all 
necessary.  The  same  result  might  have  been  reached  by  a  traffic  ar- 
rangement. Kansas  City,  etc.,  Co.  v.  McAdow,  240  U.  S.  51,  36  Sup. 
Ct.  252,  60  L.  Ed.  520. 

[5]  There  is  another  view  of  this  case  (not  much  pressed  at  bar),  but 
worthy  of  mention  because  of  the  frequency  of  claims  under  this  stat- 
ute. When  plaintiff  below  rested,  there  was  evidence  showing  that 
some  of  the  parts  in  the  vat  belonged  to  engines  owned,  used,  and  to  be 
used  by  the  defendant  itself,  as  distinct  from  any  of  its  controlled  or 
subordinate  companies.  If  Krysienski  was  hurt  while  laboring  on  any 
of  these  portions  of  machinery,  it  is  admitted  that  the  statute  was  ap- 
licable.  In  Pittsburgh,  etc.,  Co.  v.  Glinn,  219  Fed.  148,  135  C.  C.  A. 
46,  the  court  said : 

"Where  the  facta  show  the  case  may  well  have  been  within  the  statute,  the 
initial  bDrden  is  satisfied,  and  it  is  for  the  defendant  to  show  the  contrary." 

We  agree  with  this  ruling.  Applying  it  to  the  present  cause,  the 
plaintiff  below  showed  circumstances  produced  by  the  orders  or  busi- 
ness, ^customs  of  the  Erie  Company,  to  which  the  statute  could  apply ; 
the  burden  of  proof  then  lay  on  the  defendant  below  to  show  inappli- 
cability.   Such  burden  admittedly  has  not  been  borne. 

judgment  affirmed,  with  costs. 
288  P.— 10 
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CUTLER  HARDWARE  GO.  ▼.  HACKER  et  aL 

In  re  F.  J.  HACKER  &  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    November  23,  1916.) 

No.  4585. 

1.  JuDGMicnT  ^s»582 — ^MEBOEit — Effect  of  Meroeb. 

While  merger  of  debts  in  a  Judgment  is  the  general  rule,  yet,  when  Jus- 
•  tice  and  equity  require,  the  Judgment  will  be  construed  as  a  new  form 
of  the  old  debt 

[Ed.  Note.— FOr  other  cases,  see  Judgment,  Cent  Dig.  H  1079,  1082; 
Dec.  Dig.  «=»582.] 

2.  Bankbuftct  ^=»354 — Rights  of  Pabtnebship  Cbeditobs — ^Rionrs  of  In- 

dividual Cbeditobs. 

Partnership  creditors  reduced  their  debts  to  Judgment  in  the  state 
court  according  to  the  local  law  against  both  the  firm  and  the  individual 
members.  All  were  adjudicated  bankrupts  within  nine  days  after  the 
rendition  of  the  Judgment  Bankr.  Act  July  1,  1898,  c.  541,  {  5t  30  Stat. 
5i8  (Comp.  St.  1913,  §  9589),  declares  that  the  net  proceeds  of  the  part- 
nership property  shall  be  appropriated  to  the  payment  of  the  partnership 
debts,  and  the  net  proceeds  of  the  individual  estate  of  each  partner  to 
the  payment  of  his  individual  debts;  but,  should  any  sun^lus  remain  of 
the  property  of  any  partner  after  payijng  his  individual  debts,  such  surplus 
shall  be  added  to  the  partnership  assets,  and,  should  any  surplus  of  the 
partnership  property  remain  after  paying  the  partnership  debts,  such  sur- 
plus shall  be  added  to  the  assets  of  the  individual  partners.  Jield  that, 
as  the  Judgment  did  not  change  the  character  of  the  partnership  debts, 
the  Judgment  creditors  were  not,  despite  the  usual  theory  of  merger, 
entitled  to  primary  participation  in  the  distribution  of  the  individual 
assets  of  the  partners. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  ||  655-564; 
Dec.  Dig.  «s>354.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Iowa;  Henry  T.  Reed,  Judge. 

In  the  matter  of  F.  J.  Hacker  &  Co.,  a  partnership,  and  F.  J.  Hacker 
and  S.  J.  Hacker,  individual  members  thereof,  bankrupts.  Petition 
by  Josephine  Hacker  and  another,  as  individual  creditors  of  F.  J. 
Hacker,  a  partner,  for  review  of  an  order  of  the  referee  overruling 
their  objections  to  the  allowance  of  claims  of  creditors  of  the  part- 
nership against  the  estate  of  its  individual  members  and  their  partici- 
pation in  the  distribution  of  the  assets  of  the  individual  estates  equally 
with  the  individual  creditors  of  the  partners.  From  an  order  in 
part  vacating  and  setting  aside  the  order  of  the  referee  (225  ,Fed. 
869),  the  Cutler  Hardware  Company  appeals.    Affirmed. 

Edwards,  Longley,  Ransier  &  Smith,  of  Waterloo,  Iowa,  for  ap- 
pellant. 

Mark  J.  Butterfield,  of  Waterloo,  Iowa,  for  appellees. 

Before  HOOK  and  CARLAND,  Circuit  Judges,  and  MUNGER, 
District  Judge. 

HOOK,  Circuit  Judge.  [1,2]  The  question  in  this  case  is  whether 
the  reduction  of  partnership  debts  to  judgment,  in  a  state  court  ac- 
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cording  to  the  local  law,  against  both  the  firm  and  the  individual 
members,  all  being  thereafter  adjudged  bankrupt,  entitles  the  judg- 
ment creditor  to  primary  participation  in  the  distribution  in  the  bank- 
ruptcy court  of  the  individual  estates.  The  trial  court  allowed  the 
judgments  against  all  the  estates,  but  ordered  that  participation  in 
the  individual  assets  be  postponed  until  after  the  individual  creditors 
were  fully  paid.  In  other  words,  the  court  held  that  the  judgments 
upon  the  partnership  debts  against  the  individual  members  did  not 
change  their  character  within  the  meaning  of  section  5  f  of  the  Bank- 
ruptcy Act  of  1898,  which  provides : 

"The  net  proceeds  of  the  partnership  property  shall  be  appropriated  to  the 
payment  of  the  partnership  debts,  and  the  net  proceeds  of  the  individual  estate 
of  each  partner  to  the  payment  of  his  indiyidaal  debts.  Should  any  surplus 
remain  of  the  property  of  any  partner  after  paying  his  individual  debts,  such 
surplus  shall  be  added  to  the  partnership  assets  and  be  applied  to  the  payment 
of  the  partnership  debts.  Should  any  surplus  of  the  partnership  property  re- 
main after  paying  the  partnership  debts,  such  surplus  shall  be  added  to  the 
assets  of  the  individual  partners  in  the  proportion  of  their  respective  interests 
in  the  partnership." 

This  provision  expresses  the  rule  of  distribution  in  equity  in  cases 
of  insolvent  partnerships  geilerally  recognized  and  applied  from  the 
beginning 'of  our  judicial  history.  In  Murrill  v.  Neil,  8  How.  414,. 
12  L.  Ed.  1135,  the  rule  was  stated  to  be: 

"That  partnership  creditors  shall  in  the  first  instance  be  satisfied  from  the 
partnership  estate,  and  separate  or  private  creditors  of  the  individual  partners 
from  the  separate  and  private  estate  of  the  partners  with  whom  they  have  made 
private  and  individual  contracts,  and  that  the  private  and  individual  prop- 
erty of  the  partners  shall  not  be  applied  in  extinguishment  of  partnership 
debts,  until  the  separate  and  individual  creditors  of  the  respective  partners 
shall  be  paid." 

Sec,  also,  Amsinck  v.  Bean,  22  Wall.  395,  22  L.  Ed.  801. 

In  United  States  v.  Hack,  8  Pet.  271,  8  L.  Ed.  941,  the  first  phase 
of  the  rule  was  enforced  against  the  statutory  priority  of  the  United 
States  as  a  creditor  of  an  individual  partner.  Lately  in  Farmers' 
Bank  v.  Ridge  Ave.  Bank,  240  U.  S.  498,  36  Sup.  Ct.  461.  60  L.  Ed. 
767,  the  court  declined  to  recognize  the  exception  which  obtained  in 
England  in  cases  where  the  partnership  as  such  and  the  individual 
members  were  all  insolvent,  and  there  was  no  partnership  estate  to  dis- 
tribute. 

The  rule  is  applicable  here.  The  indebtedness  to  the  appellant 
was  primarily  that  of  the  partnership.  The  partners  had  not  indi- 
vidually contracted  to  pay  it,  and  the  judgments  against  them  were 
but  the  legal  conclusion  from  their  relation  to  the  firm.  The  judg- 
ments against  the  partners,  as  well  as  the  partnership,  did  not  change 
the  inherent  character  of  the  indebtedness.  While  merger  in  judg- 
ment is  the  general  rule,  yet  according  to  recognized  exceptions  the 
judgment  will  be  construed  as  a  new  form  of  the  old  debt  when  jus- 
tice and  equity  require.  The  incident  of  the  old  debt  will  be 
carried  forward  to  prevent  the  inequitable  destruction  of  a  rights 
privilege,  or  exemption.  ' 

In  Boynton  v.  Ball,  121  U.  S.  457,  7  Sup.  Ct.  981,  30  L.  Ed.  985, 
the  action  on  the  debt  was  begun  before  the  commencement  of  the 
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banktuptcy  proceedings,  and  the  judgment  was  rendered  after  the 
debtor  was  adjudged  bankrupt,  but  before  his  final  discharge.  The 
court  said : 

"The  argument  Is  that  the  Judgment  now  existing  against  Boynton  Is  not 
the  debt  that  existed  at  the  time  bankruptcy  proceedings  were  Initiated;  that 
by  the  change  of  the  character  of  the  debt  from  an  ordinary  claim  or  obliga- 
tion to  a  Judgment  of  a  court  of  record  It  ceased  to  be  the  same  debt,  and 
became  a  new  and  different  debt  as  of  the  date  of  the  Judgment.  •  ^  • 
But  this  court,  to  which  this  precise  question  is  now  presented  for  the  first 
time,  Is  clearly  of  opinion  that  the  debt  on  which  this  Judgment  was  ren- 
dered Is  the  same  debt  that  it  was  before ;  that,  notwithstanding  the  change 
In  Its  fprm  from  that  of  a  simple  contract  debt,  or  unUquldated  claim,  or 
whatever  Its  character  may  have  been,  by  merger  Into  a  Judgment  of  a  court 
of  record,  It  still  remains  the  same  debt  on  which  the  action  was  brought 
in  the  state  court,  and  the  existence  of  which  was  provable  in  bankruptcy/' 

In  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  265,  292,  8  Sup.  Ct 
1370,  1375  (32  L.  Ed.  239)  it  was  said : 

"The  essential  nature  and  real  foundation  of  a  cause  of  action  are  not 
changed  by  recovering  Judgment  upon  It;  and  the  technical  rules,  whldi  re- 
gard the  original  claim  as  merged  in  the  Judgment,  and  the  Judgment  as  im- 
plying a  promise  by  the  defendant  to  pay  It,  do  not  preclude  a  court,  to  which 
a  Judgment  is  presented  for  affirmative  action  (while  it  cannot  go  behind  the 
Judgment  for  the  purpose  of  examining  into  the  vaUdlty  of  the  claim),  from 
ascertaining  whether  the  claim  is  really  one  of  such  a  natiure  that  the  court 
is  authorized  to  enforce  it." 

The  doctrine  applies  also  to  the  method  and  extent  of  enforce- 
ment in  bankruptcy.  In  Turner  v.  Turner  (D.  C.)  108  Fed.  785, 
the  court  held  that,  in  determining  whether  a  money  judgment  against 
a  bankrupt  was  provable  against  his  estate,  it  would  consider  the 
nature  of  the  original  cause  of  action.    It  said: 

"Reducing  a  debt  or  duty  into  Judgment  works  no  change  In  its  character. 
Notwithstanding  the  change  in  form  from  that  of  a  simple  debt  or  duty  by 
merger  into  a  Judgment  of  a  court  of  record,  it  still  remains  the  same  debt 
or  duty  on  which  the  action  was  first  brought" 

In  Re  Baker  (D.  C.)  96  Fed.  954,  959,  it  was  said: 

"There  Is  no  merit  in  the  contention  that,  because  a  Judgment  Is,  generally 
speaking,  a  debt,  it  Is  like  any  other  debt  in  the  administration  of  the  bank- 
rupt law.  The  character  of  the  claim  upon  which  the  action  is  brought  and  the 
nature  of  the  proceeding  enter  into  and  determine  the  character  of  the  Judg- 
ment when  brought  into  a  court  of  bankruptcy." 

It  is  a  very  common  thing  to  look  into  a  judgment  to  see  what  it 
was  about.  The  fact  that  the  state  law  authorized  the  judgments 
against  both  the  partnership  and  the  members  is  not  important. 
That  is  a  general  practice.  It  appears  that  the  judgments  of  the 
appellant  were  rendered  but  nine  days  before  the  adjudication,  and 
that  the  bankrupts  were  then  insolvent.  Whether  sections  5g  and  67f 
(Comp.  St.  1913,  §  9651')  are  material  in  that  connection  need  not  be 
considered. 

The  order  is  affirmed. 
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WATTS  y.  WESTON  et  al 
(Cttrcalt  Oonrt  of  Appeals,  Second  Circuit.    November  14,  1916.) 

No.  11. 

1.  JuDOMKNT  ^=»593 — Judgment  ab  Babt— Mattebs  Concluded. 

Where  a  contlnulDg  contract  was  terminated  by  the  absolute  refusal 
of  the  party  whose  action  was  necessary  to  further  perform,  a  claim  for 
damages  on  account  of  the  breach  constituted  an  indivisible  demand, 
and  when  the  same  or  any  part  of  the  same  was  pleaded,  litigated,  and 
final  Judgment  rendered,  such  suit  and  Judgment  constitute  a  bar  to  sub- 
sequent demands  which  were  or  might  have  been  litigated  therein. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  t  1108;  Dec. 
Dig.  «=»593.] 

2.  Judgment  «=»588 — Judgment  as  Bab — Mathebs  Concluded. 

The  bar  of  a  Judgment  for  plaintiff  for  nominal  damages  in  an  action 
on  a  guaranty  of  performance  of  a  contract  by  a  third  person,  who  had 
wholly  repudiated  the  contract  and  refused  to  perform,  held  not  avoid- 
ed by  pleading  in  a  second  action  a  modification  of  the  contract,  which 
might  have  entitled  plaintiff  to  substantial  damages. 

pad.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  |S  1062,  1090; 
Dec  Dig.  «=»588.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

Action  at  law  by  Emily  Watts,  as  executrix,  against  Walter  Wes- 
ton and  Alfred  J.  Weston.  Judgment  for  defendants,  and  plaintiff 
brings  error.    Affirmed. 

See,  also,  227  Fed.  1023,  141  C.  C.  A.  673. 

Writ  of  error  to  a  judgment  of  the  District  Court,  entered  upon  a 
verdict  directed  for  defendant. 

Lowen  E.  Ginn,  of  New  York  City,  for  plaintiff  in  error. 

Clarke  M.  Rosecrantz,  of  New  York  City,  for  defendants  in  error. 

Before  COXE,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge.  A  generation  has  passed  since  the  con- 
troversy arose  of  which  this  case  is  the  latest  fruit.  Transfers  and 
devolutions  of  interest  have  occurred,  but,  as  there  is  no  question 
presented  requiring  reference  thereto,  the  case  will  be  considered  as 
if  the  present  plaintiff  and  defendant  had  themselves  transacted  all  the 
business  hereinafter  referred  to. 

The  present  action  began  in  1898,  was  tried  in  1900,  and  the  judg- 
ment to  which  this  writ  was  taken  entered  in  1914;  under  the 
mandate  directed  by  this  court  in  Re  Watts,  214  Fed.  80,  130  C.  C. 
A.  520.  The  verdict  which  plaintiff  assigns  as  error,  was  directed  be- 
cause the  trial  court  held  the  judgment  affirmed  by  us  in  Watts  v. 
'  Weston,  62  Fed.  136,  10  C.  C.  A.  302,  a  bar  to  the  present  suit 
That  earlier  action  between  these  parties  began  in  1890,  and  will  be 
referred  to  as  the  '90  suit ;  this  litigation  will  be  called  the  '98  suit. 

In  1880  the  firm  in  which  defendant  was  then  a  partner,  and  to 
whose  rights  plaintiff  has  succeeded,  made  a  contract  with  one  Kne- 
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vals,  whereby  the  latter  agreed  to  consign  to  them  "the  entire  produc- 
tion of  coal"  from  a  certain  colliery,  "at  a  price  to  be  agreed  upon 
from  month  to  month  on  or  about  the  1st  of  each  month."  In  1885 
Weston  retired  from  the  firm,  transferred  his  interest  therein  and  in 
the  Knevals  contract  to  Watts,  and  agreed  to  guarantee  or  indemnify 
the  latter  "against  any  and  all  loss  or  losses,  damage  or  damages,  that 
might  arise  from  or  by  reason  of  any  default  or  breach"  on  the  part 
of  Knevals,  in  respect  to  the  coal  agreement  aforesaid.  Shortly  there- 
after Knevals  "ceased  and  refused  to  consign  and  deliver"  coal  un- 
der said  contract,  as  is  stated  in  the  complaint;  in  point  of  fact  he 
wrote  a  letter  absolutely  refusing  to  ship  any  more  coal. 

It  is  most  favorable  to  plaintiff  to  hold,  as  we  do,  that  the  foregoing 
facts  were  either  admitted  or  proven  in  the  suits  of  both  '90  and  *98. 
When  they  had  been  shown  in  the  earlier  action,  the  trial  court  di- 
rected a  verdict  of  6  cents  for  the  plaintiff.  The  reasons  for  the  direc- 
tion are  set  forth  in  the  opinion  rendered  by  us  on  writ  of  error. 
62  Fed.  136.  Our  findings  are  authoritative,  because  the  reasons 
given  by  a  higher  court  for  affirming  the  action  of  a  lower  court  be- 
come (so  to  speak)  the  legal  meaning  of  that  lower  court's  judgment, 
whatever  may  have  been  the  reasoning  or  opinion  of  the  trial  judge. 

It  follows  that  the  judgment  in  the  '90  suit  held,  and  holds  finally 
as  between  these  parties,  that  the  Knevals  contract  was  valid,  that 
Knevals  had  committed  a  breach  thereof,  that  Watts  was  entitled 
to  recover  on  Weston's  guaranty  against  such  breach,  but  that  the 
recoverable  damages  were  nominal  only. 

The  single  difference  between  the  '90  suit  and  this  of  '98  is  as  fol- 
lows: At  the  trial  of  the  earlier  action  plaintiff  sought  to  amend  in 
order  to  show  a  modification  (made  in  1884)  of  the  Knevals  contract, 
which  (we  will  assume)  would  have  rendered  legally  possible  the  as- 
certainment of  substantial  damages.  Leave  so  to  amend  was  refused, 
and  the  refusal  approved  as  reasonable  by  this  court.  In  this  action 
plaintiff  has  pleaded  and  (we  assume)  proved  the  same  modification. 
On  this  difference  alone  is  this  belated  writ  of  error  founded. 

[1]  Obviously,  Knevals'  categorical  refusal  to  ship  any  more  coal 
completed  Watts'  cause  of  action  and  perfected  his  right  to  the  fullest 
damages  the  case  would  ever  permit,  long  before  the  '90  suit  was 
ever  begun.  Allen  v.  Field,  130  Fed.  at  page  651,  65  C.  C.  A.  19; 
Anvil  Mining  Co.  v.  Humble,  153  U.  S.  540,  14  Sup.  Ct.  876,  38  L. 
Ed.  814. 

It  is  enough  to  show  the  lack  of  merit  in  the  present  contention  to 
point  out  as  an  inexorable  rule  of  law  that,  when  Knevals'  contract 
was  discharged  by  his  total  repudiation  thereof,  Watts'  claims  for 
breaches  and  damages  therefor  "constituted  an  indivisible  demand, 
and  when  the  same,  or  any  part  of  the  same,  was  pleaded,  litigation 
had  and  final  judgment  rendered,  such  suit  and  judgment  constitute 
a  bar  to  subsequent  demands  which  were  or  might  have  been  litigat- 
ed." Bucki,  etc.,  Co.  v.  Atlantic,  etc.,  Co.,  109  Fed.  at  page  415,  48 
C.  C.  A.  459.    Cf .  Landon  v.  Bulkley,  95  Fed.  344,  37  C.  C.  A.  96. 

The  rule  is  usually  applied  in  cases  of  alleged  or  supposed  suc- 
cessive breaches,  and  consequently  severable  demands  for  damages; 
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but  if  the  contract  has  been  discharged  by  breach,  if  suit  for  dam- 
ages is  all  that  is  left,  the  rule  is  applicable,  and  every  demand  arising 
from  that  contract  and  possessed  by  any  given  plaintiff  must  be  pre- 
sented (at  least  as  against  any  given  defendant)  in  one  action ;  what 
the  plaintiff  docs  not  advance  he  foregoes  by  conclusive  presumption. 

[2]  The  legal  proposition  on  which  plaintiff  here  stands  is  that 
the  causes  of  action  in  the  two  suits  are  not  the  same.  In  method  of 
statement,  as  to  media  concludendi  (United  States  v.  California,  etc., 
Co.,  192  U.  S.  355,  24  Sup.  Ct.  266,  48  L.  Ed.  476;  United  States  v. 
Dalcour,  203  U.  S^  at  page  423,  27  Sup.  Ct.  58,  51  L.  Ed.  248)  or 
form  of  action,  this  may  be  admitted  as  true ;  and  it  was  held  on  the 
writ  to  the  judgment  in  the  '90  suit  that  by  amendment  to  turn  the 
complaint  in  that  action  (practically)  into  the  complaint  in  this,  would 
change  the  cause  of  action. 

It  is  not  necessary  to  consider  at  length  that  familiar  phrase,  which 
is  used  in  several  senses,  and  whose  meaning  is  often  to  be  tested 
by  surroundings  or  context.  The  '90  record  shows  that  Watts  did 
not  ask  for  a  dismissal,  or  voluntary  nonsuit,  nor  to  withdraw  a 
juror.  He  stood  on  a  breach  of  Weston's  guaranty  by  reason  of 
Knevals'  default,  asserting  that  the  nebulous  words  as  to  price  in 
the  coal  contract  of  1880  meant  market  prices,  and  assigned  as  er- 
ror that  his  specific  request  to  go  to  the  jury  on  that  theory  was  de- 
nied. This  he  did  with  full  knowledge  of  the  demand,  or  rather 
method  of  stating  the  same,  now  so  strenuously  urged.  Having  thus 
chosen  his  line  of  attack,  it  makes  no  difference  whether  the  deci- 
sions as  to  advancing  all  existing  unliquidated  demands  in  one  suit, 
or  the  rule  frowning  on  successive  but  different  methods  of  reaching 
the  same  result,  be  appealed  to ;  either  is  fatal  to  plaintiff's  cause. 

Suit  was  brought  in  1890  on  the  same  guaranty  which  is  at  the  basis 
of  this  action;  and  in  legal  contemplation  Watts  proved  damages  of 
6  cents.  With  the  same  knowledge  as  he  then  had,  he  now  demands 
on  the  same  guaranty  more  damages,  reached,  however,  by  a  slightly 
different  road.  He  had  his  day  in  court,  and  the  judgment  entered 
as  of  that  day  is  a  bar  to  his  further  proceeding. 

Judgment  affirmed,  with  costs. 


CHAUTAUQUA  SCHOOL  OF  NURSING  ▼.  NATIONAL .  SCHOOL  OP 

NURSING. 

(Circuit  Court  of  Appeals,  Second  Circuit    Noyember  14,  1916.) 

No.  10. 

COFTBIOHTS     ^=S>53 — SCOPB     OV     COFYBIQHT — ^IinrBINGElCBNT — ^WfiAT     CONBTI- 

TTJTEa 

Complainant's  copyrighted  pubUcation,  dealing  with  hypodermic  medi- 
cation, divided  the  operation  Into  12  successive  steps,  illustrating  the 
8tep:i  by  cuts  taken  from  photographs  of  a  person  actually  performing 
the  o|)eration  and  administering  t£e  hypodermic  injection.  Defendant 
difiiposed  of  a  copyrighted  lecture  on  medicines  and  their  administration, 
prepared  by  an  army  surgeon.    One  division  of  the  surgeon's  lecture  was 
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devoted  to  the  hypodermic,  and  was  accompanied  by  12  cuts,  showing 
the  successive  steps  of  the  operation,  which  were  actual  protographs  of 
the  surgeon's  hands  performing  the  same.  Held  that,  as  the  process  of 
hypodermic  medication  is  a  matter  of  common  knowledge,  in  which  com- 
plainant could  acquire  no  exclusive  property,  and  as  It  is  not  essential 
that  a  production,  to  be  original  and  new  within  the  copyright  laws,  shall 
be  different  from  an  earlier  production,  but  only  that  it  shall  disclose 
original  work,  the  lecture  prepared  by  the  army  surgeon,  though  similar 
to  complainant's  lecture,  showed  an  original  work,  and  was  not  an 
infringement 

[Ed.  Note.— For  other  cases,  see  Copyrights,  Cent  Dig.  |  51;  Dec.  Dig. 
<8=>53.] 

Appeal  from  the  District  Court  of  tlie  United  States  for  the  West- 
em  District  of  New  York. 

Suit  by  the  Chautauqua  School  of  Nursing  against  the  National 
School  of  Nursing.  From  a  decree  for  complainant  (211  Fed.  1014), 
defendant  appeals.    Reversed. 

Stanchfield,  Lovell,  Falck  &  Sayles,  of  Elmira,  N.  Y.,  for  appellant 
Thrasher  &  Qapp,  of  Jamestown,  N.  Y.,  for  appellee. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

WARD,  Circuit  Judge.  Appeal  from  a  decree  of  the  District  Court 
holding  the  defendant  guilty  of  infringing  the  complainant's  copyright 
and  ordering  it  to  surrender  all  infringing  publications  in  its  pos- 
session or  under  its  control  to  the  complainant 

Each  of  the  parties  conducts  a  school  for  the  education  of  nurses 
by  correspondence  and  by  printed  lectures  and  books.  In  1910  the 
complainant  published  and  copyrighted  its  lecture  No.  6,  entitled 
"Remedies,  the  Methods  by  which  they  are  Administered,"  some  12 
out  of  39  pages  of  which  were  devoted  to  hypodermic  medication. 
The  operation  was  divided  into  12  successive  steps,  and  the  text  de- 
scribing and  explaining  it  was  numbered  and  divided  in  the  same 
way.  There  were  cuts  of  various  forms  of  syringes  obtained  from  the 
makers,  directions  how  to  use  them,  and  as  to  the  drugs  and  doses  to 
be  administered.  Finally,  there  were  12  cuts  taken  from  photographs 
of  a  person  actually  performing  the  operation  of  preparing  and  ad- 
ministering a  hypodermic  injection.  In  1912,  Maj.  Charles  R.  Rey- 
nolds, a  surgeon  in  the  United  States  Army,  published  and  copyrighted 
a  lecture  entitled  "Medicines  and  Their  Administration."  The  de- 
fendant obtained  from  him  the  right  to  print,  sell,  and  distribute  the 
lecture,  and  was  doing  so.  Out  of  39  pages,  17  are  devoted  to  "The 
Hypodermic."  The  lecture  divides  the  operation  into  12  successive 
steps,  described  by  separately  numbered  divisions  of  the  text.  It  has 
cuts  of  syringes  obtained  from  the  manufacturers,  directions  as  to 
their  uses,  the  drugs  and  doses  to  be  given,  and  12  cuts  showing  the 
successive  steps  of  the  operation,  being  actual  photographs  of  Maj. 
Reynolds'  hands  performing  the  same. 

Infringement  is  charged,  especially  in  connection  with  the  subject 
of  hypodermic  injections.  Of  course,  all  previous  medical  knowledge 
was  common  property  to  any  writer.  There  is  in  neither  lecture  any 
exercise  of  the  imagination  or  any  original  investigation.  But  the 
complainant  alleges  that,  though  it  originated  nothing  new,  it  was  the 
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first  to  treat  separately  the  successive  steps  in  the  operation  as  gener- 
ally practiced  and  to  illustrate  each  pictorially.  The  evidence  sustains 
this  allegation.  We  do  not  understand  such  a  plan  of  instruction  to 
be  copyrightable.  It  is  a  startling  proposition  to  say  that  the  com- 
plainant has  secured  the  monopoly  for  28  years  of  stating  in  separate 
categories  and  illustrating  pictorially  the  successive  steps  of  this  very 
well  known  operation.    It  is  said  in  Drone  on  Copyright,  p.  205 : 

^'Worka  Alike  May  be  Oriffinal. — ^It  Is  not  essential  that  any  production,  to 
be  original  or  new  within  the  meaning  of  t^e  law  of  copyright,  shall  be  differ- 
ent from  another.  Whether  the  composition  for  which  copyright  is  claimed 
is  the  same  as  or  different  from,  whettier  it  is  Uke  or  unUke,  an  existing  one, 
are  matters  of  which  the  law  takes  no  cognizance,  except  to  determine  whether 
the  production  Is  the  result  of  independent  labor  or  of  copying.  There  can- 
not be  excloslve  property  in  a  general  snbject,  or  in  the  method  of  treating  it ; 
nor  in  the  mere  plan  of  a  work ;  nor  In  common  materials,  or  the  manner  or 
purpose  for  which  they  are  used.  The  rights  of  any  person  are  restricted  to 
his  own  individual  production.  There  is  nothing  in  the  letter  or  the  spirit  of 
the  law  of  copyright  to  prevent  or  to  discourage  any  number  of  persons  from 
honestly  laboring  in  the  same  field.  Two  or  more  authors  may  write  on  the 
same  subject,  treat  it  similarly,  and  use  the  same  common  materials  in  like 
manner  and  for  one  purpose.  Their  productions  may  contain  the  same 
thoughts,  sentiments,  ideas;  they  may  be  identical.  Such  resemblance  or 
identity  is  material  only  as  showing  whether  there  has  been  unlawful  copy- 
ing. In  many  cases,  the  natural  or  necessary  resemblance  between  two  pro- 
ductions, which  are  the  result  of  independent  labor,  will  amount  to  substan- 
tial identity.  Thus,  the  differences  will  be  often  slight,  and  sometimes  im- 
material, between  two  descriptions  of  a  common  object;  two  compilations  of 
like  materials ;  two  maps,  chdrts,  or  road  books  of  a  common  region ;  two  di- 
rectories of  one  city ;  two  photographs  of  the  same  scene;  two  engravings  of 
the  same  painting.  But,  notwithstanding  their  likeness  to  one  another,  any 
number  of  productions  of  the  same  kind  may  be  original  within  the  meaning 
of  the  law;  and  no  conditions  as  to  origlnaUty  are  imposed  on  the  makers, 
except  that  each  shall  be  the  producer  of  that  for  which  he  claims  protection." 

Considering  the  text  first:  The  complainant  had  no  monopoly  of 
the  things  taught  in  its  lecture,  because  they  were  the  common  teach- 
ing. Maj.  Reynolds,  in  preparing  his  lecture,  had  a  right  to  consult 
all  previous  publications  on  the  subject,  including  the  complainant's 
lecture  No.  6,  and  to  state  in  his  own  language  what  he  thought  to 
be  the  proper  and  the  best  practice.  From  the  nature  of  things  there 
were  certain  to  be  considerable  resemblances,  just  as  there  must  be 
between  the  work  of  two  persons  compiling  a  directory,  or  a  dictionary, 
or  a  guide  for  railroad  trains,  or  for  automobile  trips.  In  such  cases 
the  question  is  whether  the  writer  has  availed  himself  of  the  earlier 
writer's  work  without  doing  any  independent  work  himself. 

In  respect  to  the  pictures,  if  Maj.  Reynolds  had  rephotographed  the 
complainant's,  he  would  have  been  clearly  availing  himself  of  the  com- 
plainant's work,  and  so  an  infringer.  The  evidence,  however,  is  clear 
that  he  had  original  photographs  taken  of  his  own  hands  manipulating 
the  instruments  from  the  beginning  to  the  end  of  the  operation.  That 
the  pictures  in  each  lecture  should  resemble  each  other  is  quite  natural, 
because  these  successive  steps  illustrate  the  practice  in  general  use. 
With  these  considerations  in  mind,  we  are  not  at  all  satisfied,  upon 
comparing  the  two  lectures,  that  Maj.  Reynolds  has  appropriated  the 
complainant's  work. 

The  decree  is  reversed. 
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BALDWIN  CO.  ▼.  R.  S.  HOWARD  CO. 
(Circalt  Court  of  Appeals,  Second  Circuit    November  14,  1916.) 

No.  130. 

1.  Tradk-Marks  and  Trade-Names  ^=>73(1) — ^Rioht  to  Trade-Navs. 

Complainant  first  adopted  the  name  "Howard**  alone  to  designate  pianos 
sold  by  It,  and  with  full  knowledge  of  R.  S.  Howard,  a  piano  salesman, 
copyrighted  the  name.  Thereafter  the  R.  S.  Howard  Company  was  form- 
ed to  manufacture  pianos.  Held  that,  as  complainant  built  up  a  profit- 
able business  under  the  name  **Howard,*'  defendant  corporation,  while 
entitled  to  use  the  name  '*R.  S.  Howard  Company"  to  designate  its 
pianos,  cannot  appropriate  the  name  '^Howard,*'  regardless  of  the  validity 
of  complainant's  trade-mark. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  I  84;    Dec.  Dig.  «=»73(l).] 

2.  Appeal  and  Error  ^=»843(2) — Review — ^Moot  Questions. 

Where  the  trial  court  granted  complainant  relief  in  a  suit  for  unfair 
use  of  complainant's  trade-mark,  regardless  of  its  registration,  the  ques- 
tion of  the  validity  of  the  registration,  the  decision  being  upheld,  need 
not  be  determined  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |  3331 ; 
.     Dec  Dig.  «S=>843(2).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Bill  by  the  Baldwin  Company  against  the  R.  S.  Howard  Company. 
From  a  decree  for  complainant  (233  Fed.  439),  defendant  appeals.  Af- 
firmed. 

On  appeal  from  a  decree  in  an  action  brought  by  the  Baldwin  Com- 
pany against  the  R.  S.  Howard  Company  for  unfair  competition  by 
reason  of  the  use  by  the  defendant  of  the  complainant's  trade-mark 
"Howard"  upon  pianos  not  made  or  sold  by  the  complainant  The 
opinion  of  the  District  Court  is  reported  in  233  Fed.  439. 

Samuel  S.  Watson,  of  New  York  City,  for  appellant. 

Lawrence  Maxwell,  of  Cincinnati,  Ohio,  Edmund  Wetmore,  of  New 
York  City,  John  E.  Cross,  of  Baltimore,  Md.,  and  Oscar  W.  Jeffery,  of 
New  York  City,  for  appellee. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

COXE,  Circuit  Judge.  [  1  ]  This  is  an  action  in  equity  upon  the  trade- 
mark "Howard"  as  applied  to  pianos.  The  custom  of  the  trade  is  to^ 
stencil  the  name  upon  the  front  of  the  piano  just  above  the  keyboard 
and  also  upon  the  cases  in  which  the  pianos  are  shipped.  The  question 
here  is  whether  the  R.  S.  Howard  Company,  the  defendant,  has  a  right 
to  use  the  word  "Howard"  as  a  trade-mark  in  connection  with  sales 
of  pianos  manufactured  by  it.  That  it  may  use  its  own  name,  R.  S. 
Howard  Company,  is  not  disputed,  but  the  contention  is  that  the  com- 
plainant has  a  right  to  the  use  of  the  name  "Howard"  alone  as  applied 
to  the  fall-board  of  the  pianos  manufactured  by  it  because  of  its  long 
use  and  also  because  of  the  defendant's  acquiescence  in  that  use.  The 
Baldwin  Company  adopted  the  name  "Howard"  alone  to  designate 
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pianos  sold  by  it  in  1896  with  the  full  knowledge  of  R.  S.  Howard  and 
procured  the  trade-mark  in  that  name  with  his  acquiescence.  It  has 
built  up  a  large  and  flourishing  business  in  this  manner,  with  the  knowl- 
edge of  R.  S.  Howard  and  it  would  now  be  most  inequitable  to  permit 
him  to  destroy  this  business  and  reap  the  fruits  thereof  by  transferring 
a  large  part  thefeof  to  himself.  He  has  a  perfect  right  to  use  his  own 
name,  R.  S.  Howard,  in  the  piano  business  but  he  has  not  at  this  late 
day  the  right  to  appropriate  the  good  will  of  the  complainant's  business 
by  the  use  of  the  trade-mark  "Howard,"  which  has  by  long  use  come 
to  mean  the  pianos  sold  by  the  complainant 

The  name  "Howard"  without  prefix  or  suffix,  when  used  in  connection 
with  pianos,  indicated  that  they  were  the  product  of  the  Baldwin  Com- 
pany, the  complainant  herein.  There  can  be  no  doubt  as  to  the  wide 
publicity  given  by  the  complainant  to  the  "Howard"  piano  and  the 
large  sales  made  by  it  under  that  name.  In  other  words,  it  was  the 
enterprise,  energy,  capital  and  brains  of  the  complainant  company  that 
established  and  maintained  the  reputation  of  the  Howard  piano  and 
that  company  is  entitled  to  have  its  rights  protected.  The  facts  neces- 
sary to  understand  the  situation  are  f  uUy  set  out  in  the  opinion  of  Judge 
Hough  and  need  not  be  repeated  here. 

[2]  The  appellant  disputes  the  validity  of  the  trade-mark  registra- 
tions but  it  is  contended  that  the  validity  of  these  registrations  is  not 
in  issue  in  this  case,  at  least  so  far  as  this  court  is  concerned.  The 
appellee's  brief  contains  the  following: 

'*The  appellant's  brief  attacks  tbe  plalntilTs  right  to  its  trade-mark  regis- 
trations, but  the  validity  of  the  registrations  Is  not  in  Issue  in  the  case.  At 
the  final  hearing  below,  plaintiff  did  not  claim  infringement  of  its  registra- 
tions and  confined  its  charge  of  infringement  solely  to  its  common  law  rights 
in  the  name  'Howard,'  and  Judge  Hough  at  the  close  of  his  opinion  said: 

"•I  incline  to  ground  that  decree  solely  on  principles  of  unfair  competi- 
tion, and  leave  the  trade-mark  situation  to  take  care  of  itself ;  but  upon  this 
point  I  am  willing  to  hear  further  argument  if  the  matter  is  pressed,  as  it 
was  not  much  alluded  to  in  argument' 

''The  matter  was  not  pressed  by  either  side  and  therefore  there  is  no  finding 
about  it  in  the  decree.  It  was  evidently  the  opinion  of  the  court  below 
that  all  questions  concerning  the  validity  of  the  registrations  should  be  left 
to  the  cancellation  proceedings  instituted  by  the  R.  S.  Howard  Company  in 
the  Patent  OtQce  and  now  abont  to  come  to  final  hearing  there." 

We  are  inclined  to  think  that  the  court  was  not  called  upon  to  hear 
what  were  practically  moot  questions  not  essential  to  a  decision  and 
which,  even  if  decided  according  to  the  appellant's  contention,  would 
not  affect  the  controlling  question  in  the  least. 

The  decree  of  the  District  Court  is  affirmed. 

WARD,  Circuit  Judge  (concurring).  I  concur  in  the  opinion  of  the 
court,  but  think  we  should  go  further.  The  complainant  set  up  in  its 
bill  ownership  of  a  trade-mark  for  the  word  "Howard"  registered  un- 
der the  act  of  1881  (Act  March  3,  1881,  c.  138,  21  Stat.  502)  and  of 
another  such  trade-mark  registered  under  the  act  of  1905  (Act  Feb. 
20,  1905,  c.  592,  33  Stat.  724),  and  prayed  that  it  might  be  declared  the 
exclusive  owner  of  both.  The  defendant  in  its  answer  alleged  that 
both  these  trade-marks  were  registered  without  authority  of  law  and 
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in  its  counterclaim  prayed  for  affirmative  relief,  viz:,  that  such  regis- 
trations be  declared  invalid.  This  is  relief  we  have  power  to  grant,  and 
I  think  we  should  do  so  because  as  to  the  trade-mark  registered  under 
the  act  of  1881  there  is  no  evidence  that  it  was  ever  used  in  commerce 
with  foreign  countries  or  with  the  Indian  tribes,  and  a^  for  the  trade- 
mark registered  under  Act  Feb.  20,  1905,  it  was  a  surname  and  not 
used  for  10  years  before  the  passage  of  the  act  or  displayed  in  such  a 
particular  or  distinctive  manner  as  to  fall  within  the  exception  con- 
tained in  section  5  (Comp.  St.  1913,  §  9490),  and  so  was  not  entitled  to 
registration.  The  defendant  duly  assigned  error  to  the  decree  in  this 
respect  and  argued  the  question  in  its  brief  and  at  the  hearing. 


THE  VIRGINIAN  (two  casefiO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  23,  10160 

No.  2728. 

Collision  ^=»98 — Steam  Vessels  Meeting — Oonstbuction  or  RuLEa. 

Inland  Navigation  Rules,  Act  June  7,  1897,  c.  4,  §  1,  art  18,  rule  0,  80 
Stat  100  (Comp.  St  1913,  §  7892),  which  provides  that  "the  whistle 
signals  provided  in  the  rules  under  this  article,  for  steam  vessels  meeting* 
passing,  or  overtaking,  are  never  to  be  used  except  when  steamers  are  in 
sight  of  each  other,  and  the  course  and  position  of  each  can  be  deter- 
mined, in  the  daytime  by  a  sight  of  the  vessel  itself,  or  by  ni^t  by  seeing 
its  signal  lights,"  applies  only  to  the  meeting,  passing,  or  overtaking  sig- 
nals specified,  and  does  not  relieve  a  vessel  of  the  duty  to  give  alarna 
signals  as  required  by  rule  3,  where  from  any  cause  she  cannot  under- 
stand the  course  or  intention  of  an  approaching  vessel,  although  it  may 
be  because  neither  the  approaching  vessel  nor  her  lights  can  be  seen. 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  SS  208-210;  Dec. 
Dig.  ^=s>9S.] 

On  petitions  for  rehearing.    Denied. 

For  former  opinion,  see  235  Fed.  98, C.  C.  A. . 

GILBERT,  Circuit  Judge.  Petitions  for  a  rehearing  fUed  by  the 
American-Hawaiian  Steamship  Company  and1)y  two  amici  curiae  ques- 
tion the  correctness  of  the  decision  of  this  court  on  the  ground,  as  al- 
leged, that  it  disregards  the  statutory  rules  of  navigation  and  holds  the 
Virginian  at  f^ult  for  failure  to  pursue  a  course  which,  it  is  said,  those 
rules  expressly  prohibited  it  to  pursue.  It  is  asserted  that  the  deci- 
sion ignores  rule  9  of  article  18  of  the  Act  of  June  7,  1897  (30  Stat 
101),  which  provides  that : 

^The  whistle  signals  provided  in  the  rules  under  this  article,  for  steam  ves- 
sels meeting,  passing,  or  overtaking,  are  never  to  be  Used  except  when 
steamers  are  in  sight  of  each  other,  and  the  course  and  position  of  each  can 
be  determined  in  the  day  time  by  a  sight  of  the  vessel  itself,  or  by  night 
by  seeing  its  signal  lights/* 

It  is  contended  that  this  rule  is  paramount  and  is  without  exception, 
and  that  it  makes  rule  3  of  article  18  inapplicable  to  the  situation  in 
which  the  Virginian  was  placed,  and  that  the  Virginian  not  being  able 
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to  see  the  Strathalbyn  was  not  at  liberty  to  give  alarm  signals  as  pro- 
vided in  rule  3.  We  do  not  so  construe  the  rules.  Rule  9,  in  our 
opinion,  refers  only  to  signals  for  steam  vessels  meeting,  passing,  and 
overtaking.  It  provides  that  none  of  those  signals  shall  be  g^ven, 
except  while  steamers  are  in  sight  of  each  other.  The  several  short 
and  rapid  blasts  provided  for  in  rule  3  are  not  signals  for  steam  ves- 
sels passing  or  overtaking.  They  are  signals  to  be  resorted  to  only 
under  the  circumstances  prescribed  in  that  rule.  They  are  to  be  used 
whenever  for  any  cause  one  of  the  two  approaching  steam  vessels 
fails  to  understand  either  the  course  or  intention  of  the  other.  And 
such  was  the  situation  which  confronted  the  Virginian.  The  Flyer 
had  overhauled  and  passed  her.  About  five  minutes  later  the  Strathal- 
byn blew  one  whistle  to  the  Flyer,  signifying  its  intention  to  pass  port 
to  port,  and  the  signal  was  answered  by  the  Flyer.  Those  signals 
were  heard  on  the  Virginian.  When  abeam  of  the  Flyer  the  Strathal- 
byn blew  one  whistle  to  the  Virginian.  'The  pilot,  the  third  mate,  and 
the  lookout  of  that  vessel  assumed  that  the  whistle  was  intended 
for  the  Virginian,  but  they  were  unable  to  make  out  the  approaching 
vessel  or  see  any  light  upon  it.  At  that  point  of  time  we  think  the 
obligation  was  imposed  upon  the  Virginian  "immediately,"  or  at  the 
latest  as  soon  as  the  Strathalbyn's  second  signal  was  heard,  to  signify 
that  it  failed  to  understand  the  course  of  the  Strathalbyn,  to  give  the 
alarm  prescribed  by  rule  3,  and  to  reverse.  We  are  not  convinced 
that  the  court  below  was  in  error  in  concluding  that  if  the  Virginian 
had  so  sounded  the  alarm  signal  and  reversed  the  collision  would  have 
been  averted.  In  the  Albert  Dumois,  177  U.  S.  240,  253,  20  Sup. 
Ct.  595,  600,  44  L.  Ed.  751,  Mr.  Justice  Brown  said: 

"TMs  court  has  repeatedly  held  the  fault,  and  even  the  gross  fault,  of  one 
vessel,  does  not  absolve  the  other  from  the  use  of  such  precautions  as  good 
judgment  and  accompUshed  seamanship  require." 

Finding  both  vessels  at  fault,  we  think  that  the  decree  which  divides 
the  damages  between  the  two  vessels  is  substantially  just,  and  the 
petitions  for  rehearing  are  denied. 


TTOE  WATER  OIL  CO.  v.  GLOBE  INDEMNITY  CO. 
(Circuit  Court  of  Appeals,  Second  Circuit.     November  14,  1916.) 

No.  3& 
Pbxitczpal  and  Surety  ^=>100(3)^Di8ghabos  or  Subett-^Bond  of  Buuld- 

INO   CONTRACTOB. 

The  surety  on  the  bond  of  a  building  contractor  held  discharged  from 
Uabllity  for  the  collapse  of  the  building  shortly  after  completion,  where 
a  change  in  the  location  of  some  800  or  900  feet  waa  made  without  its 
consent  after  the  bond  was  given. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  |  163 ; 
Dec.  Dig.  <&»100(3).] 
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In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  at  law  by  the  Tide  Water  Oil  Company  against  the  Globe 
Indemnity  Company.  Judgment  for  defendant,  and  plaintiff  brings 
«rror.    ASffirmed. 

The  Tide  Water  Company  (plaintiff  both  here  and  below)  made  a  written 
contract  with  one  Shelly,  dated  April  17,  1913,  for  the  erection  of  a  building. 
The  contractor  therein  agreed  "to  furnish  to  (plalntlflT)  a  bond  In  the  sum  of 
$20,000,  with  surety.'*  This  action  is  on  the  bond  so  furnished,  and  dated 
April  28,  1913.  The  Globe  Company  (defendant  both  here  and  below)  Is  sure- 
ty thereupon.  The  contract  with  Shelly  contained  (In  the  annexed  specifica- 
tions) the  proviso  that,  should  the  plaintiff  "desire  any  variation  from  the 
work  as  planned  and  specified,  *  *  *  the  contractor  shall  execute  such 
variations  ♦  ♦  ♦  only  on  the  written  order  of  plaintiff's  representative. 
The  condition  of  the  bond  was  that.  If  Shelly  performed  his  contract  "accord- 
ing to  the  terms,  covenants  and  conditions  thereof,"  the  obligation  should 
be  void,  etc  The  building  collapsed  shortly  after  completion,  probably  because 
of  Insecure  and  Improper  foundations.  On  the  day  of  the  contract's  date, 
work  began  on  the  building  site  previously  agreed  upon  between  plaintiff  and 
Shelly.  About  two  weeks  later  plaintiff  concluded  to  build  at  a  place  800 
or  900  feet  distant,  and  work  recommenced  on  the  new  site  May  5th  or  0th. 
Of  this  change  of  plan  defendant  had  no  notice,  and  to  it  never  gave  formal 
assent.  These  facts  appearing  by  uncontradicted  evidence,  the  trial  Judge 
directed  a  verdict  for  defendant. 

Walter  B.  Walker,  of  New  York  City,  for  plaintiff  in  error. 
Daniel  Combs,  of  New  York  City,  for  defendant  in  error. 

Before  COXE,  WARD,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  In  United 
States  V.  Freel,  99  Fed.  237,  39  C.  C.  A.  491,  affirmed  186  U.  S.  309,  22 
Sup.  Ct.  875,  46  L.  Ed.  1177,  we  considered  the  effect  of  a  change  of 
location  far  less  radical  than  is  here  shown.  That  action  was  on  a  bond 
given  to  secure  performance  of  a  contract  existing  when  bond  given, 
and  specifically  providing  for  "changes,  alterations,  or  modifications  in 
the  plans,"  etc.  The  case  was  heard  on  demurrer,  and  Wallace,  J., 
pointed  out  that  the  only  question  presented  was  whether  the  principal 
contract  authorized  the  change  actually  made.  The  change  here  shown 
is  even  more  radical  than  that  discussed  in  the  case  cited.  It  cannot 
fairly  be  called  a  "variation,"  and  the  Case  of  Freel  is  plainly  applicable. 

Later  decisions  have  not  affected  the  authority  of  that  decision.  It 
was  specifically  approved  in  Guaranty  Co.  v.  Pressed  Brick  Co.,  191 
U.  S.  416,  24  Sup.  Ct.  142,  48  L.  Ed.  348.  In  United  States  v.  Mc- 
MuUen,  222  U.  S.  460,  32  Sup.  Ct.  128,  56  L.  Ed.  269,  Holmes,  J., 
pointed  out  that  sureties  on  a  bond  have  no  right  to  insist  upon  a 
"sacrosanct  prohibition  of  change.  *  *  *  The  law  has  no  objection 
to  [change]  if  [sureties]  assent.  Whether  they  have  done  so  or  not 
is  simply  a  question  of  construction  and  good  sense,  taking  words  and 
circumstances  into  account." 

This  language  announces  no  new  rule ;  questions  of  construction  are 
not  for  the  jury ;  and  it  remains  the  duty  of  the  court  to  infer  from  the 
evidence,  if  uncontradicted,  whether  the  surety  consented  or  assented 
to  a  substantial  change  of  contract.    We  cannot  doubt  that  no  assent 
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can  be  inferred  or  presumed  in  this  case.  Nor  do  we  doubt  that  the 
change  of  location  materially  contributed  to  the  fall  of  the  building, 
because  the  new  site  was  marshy ;  but  decision  is  based  only  on  the 
plain  fact  that  a  new  and  substantially  different  agreement  was  made 
between  the  contracting  parties  without  the  surety's  consent  or  knowl- 
edge. 
Judgment  affirmed,  with  costs.   . 


i  PRESIDENT  SUSPENDER  CO.  T.  MACWILLTAM. 

(Circuit  Court  of  Appeals,  Second  Circuit    November  14,  1916.) 

No.  87. 

L  Tbadv-Mabkb  and  Trade-Names  €=»1 — ^Natubs  of  Trade-Mark. 
'  The  sole  function  of  a  trade-mark  being  to  Indicate  the  origin  of  tlie 

goods.  It  cannot  exist  In  gross  or  apart  from  the  business  In  which  It  Is 

used. 
'  [Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Namefl,  Cent. 

Dig.  H  1.  3;   Dec.  Dig.  <e=>l.] 

I  2.  Good  Will  ^=5>5— Conveyances — ^Mode  of  Conveyance. 

The  good  will  of  an  established  business  Is  an  Incorporeal  property, 

which  may  be  sold  in  connection  with  the  sale  of  the  business  on  which 

it  depends. 
I  [Ed.  Note.— For  other  cases,  see  Good  Will,  Cent  Dig.  §  2;   Dec.  Dig. 

i  3.  Trade-Marks  and  Trade-Naicbs  ^=»35 — Conveyance  of  Trade-Mark — 

Mode  of  Conveyance. 

The  sale  of  a  business  and  Its  good  will  carries  with  it  a  sale  of  a 
trade-mark  used  in  connection  with  the  business,  although  not  expressly 
mentioned  In  the  Instrument  of  sale. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  §1  39,  40;   Dec.  Dig.  <e=>35.] 

4.  Trade-Marks  and  Trade-Names  ^=s>35 — Conveyances — ^Effect   of. 

The  Inventor  of  a  new  suspender,  who  granted  plaintilf  an  exclusive 
license  for  the  manufacture  of  the  same  during  the  life  of  the  patent,  con- 

>  veyed  his  business,  as  well  as  the  good  will  and  trade-mark.     PlalntlfT 

greatly  extended  the  business  by  advertising  t^e  suspenders,  which  were 
sold  under  the  name  of  the  "President"  with  a  trl-colored  band  around 
the  web,  and  the  inventor  received  large  royalties.    Held  that  the  con- 

j  tract  having  been  carried  out  and  the  royalty  payments  made,  the  right 

I  to  the  trade-mark  passed  to  plaintiff  on  expiration  of  the  patent  i^ot- 

wlthstanding  a  provision  In  the  contract  that  It  might  be  terminated  on 
nonpayment  of  the  royalties. 

j  lEd.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 

I  Dig.  S§  39,  40;  Dec.  Dig.  <e=>35.] 

I  6.  Trade-Marks  and   Trade-Names  ^=:>llr— Expiration  of  Patent — ^Nams 

I  OF  Patented  Article. 

On  expiration  of  a  patent  for  suspenders  sold  under  the  name  and 
trade-mark  **President,"  such  name  and  trade-mark  does  not  pass  to  the 
general  public,  the  name  never  having  constituted  a  generic  description; 
consequently  rights  In  the  trade-mark  were  not  affected  by  the  expiration 
of  the  patent 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  {  15;   Dec.  Dig.  <8=»11.] 

^s»For  other  cases  see  same  topic  *  KET-NUMBER  In  all  Key-Numbered  DlgesU  &  Indexes 
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e.  Tbads-Marks  and  Trade-Nahbs  «=»11'— BxpiBATioN  OF  Patewt— Name' 
OF  Patented  Abticle. 

There  la  no  presumption,  on  the  expiration  of  the  patent,  that  the  name 
nnder  which  the  patented  article  was  sold  passes  to  the  public  on  the 
theory  that  it  constituted  a  generic  description  of  the  article ;  but  proof 
of  that  fact  Is  essential  for  the  expiration  of  the  patent  to  effect  rights 
In  the  trade-mark. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Gent. 
Dig.  §  15 ;  Dec.  Dig.  «»11.]  i 

7.  Contracts  ^=»147(2) — Oonstbuction — ^Purpose. 

While  the  sole  purpose  of  construction  of  a  contract  Is  to  ascertain 
the  Intention  of  the  parties,  the  intent  must  be  drawn  from  the  language 
they  have  used. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  S  730;  Dec.  Dig. 
«=»147<2).] 

8.  Evidence  ^=»397(1) — Parol  Evidence — Rule — Admission. 

In  the  absence  of  fraud  or  mistake,  parol  evidence  is  not  admissible  to 
vary  the  terms  of  a  written  contract 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {§  1756,  1763, 
1764,  1765;    Dec  Dig.  <S=»397(1).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

Bill  by  the  President  Suspender  Company  against  Hugh  C.  Macwil- 
liam.  From  a  decree  for  complainant  (233  Fed.  433),  defendant  ap- 
peals.    Affirmed. 

The  defendant,  prior  to  October  1,  1898,  was  manufacturing  and  selling 
at  St  Paul,  Minn-.,  a  certain  suspender  which  he  had  devised  and  to  which 
he  had  affixed  the  word  "President"  as  a  trade-mark,  together  with  a  red, 
white,  and  blue  banner  emblem.  On  August  16,  1896,  the  defendant  took  out 
a  patent  on  the  suspender,  being  patent  No.  609,286.  The  plaintiff  at  that 
time  was  known  as  the  *'C.  A.  'E^dgarton  Manufacturing  Company,"  and  was 
also  engaged  in  manufacturing  and  selling  suspenders  and  the  like.  It  main- 
tained its  factory  at  Shirley,  Mass.  The  name  "C.  A.  Edgarton  Manufacturing 
Company"  was  changed  in  August,  1914,  to-  "President  Suspender  Company." 
The  business  was  an  old  and  established  one,  and  its  product  was  known 
throughout  the  United  States  and  in  foreign  countries. 

On  October  1,  1898,  the  defendant  granted  to  the  plaintiff,  on  a  royalty  ba« 
sis,  an  exclusive  license  to  manufacture  and  sell  throughout  the  United  States 
a  suspender  containing  the  Improved  feature  covered  by  the  patent  By  the 
same  Instrument  he  transferred  to  the  plaintiff  the  good  will  of  the  business. 
The  clause  reads  as  follows:  "Said  party  of  the  first  part  agrees  to  and  he 
does  hereby  turn  over  and  transfer  to  the  party  of  the  second  part  the  good 
will  of  his  present  business  of  manufacturing  and  selling  said  suspender  with- 
in the  United  States,  and  all  orders  he  now  has  or  may  hereafter  take  within 
the  United  States  for  the  said  suspender."  The  defendant  also  sold  to  plain- 
tiff, as  part  of  the  same  transaction,  all  the  machinery,  tools,  and  stock, 
finished  and  unfinished,  and  all  other  assets  used  by  him  in  the  business  of 
manufacturing  and  selling  suspenders  under  said  mark  and  name  "President" 
and  under  said  banner  device.  The  transfer  carried  the  defendants  entire 
business  and  good  will,  and  he  at  once  went  out  of  the  suspender  business; 
and  the  plaintiff  at  once  began  to  manufacture  and  sell  suspenders  bearing 
the  mark  "President,"  and  has  continued  the  manufacture  and  sale  to  this 
day. 

The  plaintiff  states  that  It  has  made  and  sold  between  30,000,000  and 
40,000,000  pairs  of  suspenders  bearing  the  mark  "President,"  and  that  the 
boxes  accompanying  the  goods  have  always  borne  Its  name  alone.  It  also 
claims  to  have  expended  about  $750,000  in  advertising  the  name  "President'* 

^=»For  other  cases  see  sjune  topic  ft  K£Y-NUMB£R  In  all  Key-Numbered  Digests  ft  Indexes 
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and  it  has  i>ald  tbe  defendant  royalties  to  the  amount  of  about  $900,000.  In 
addition  to  the  name  "President/*  there  has  always  been  affixed  "with  it  a 
label  or  ticket  having  an  emblem  or  banner  comprising  a  blue  escutcheon  with 
red  and  white  stripes,  across  which  the  mark  "President"  is  printed. 

The  patent  license  expired  on  August  16,  1915,  and  thereupon  defendant  re- 
sumed tbe  manufacture  of  "President"  suspenders.  He  at  the  same  time 
resumed  the  use  of  the  trade-mark  "President,"  and  has  affixed  thereto  a  red, 
white,  and  blue  banner  practically  identical  in  visual  appearance  with  the 
banner  used  upon  plaintiff's  gooda  Within  two  months  thereafter  the  plain- 
tiff brought  this  suit 

W.  P.  Preble,  of  New  York  City,  for  appellant. 

Rogers,  Kennedy  &  Campbell,  of  New  York  City,  and  Roberts, 
Roberts  &  Cushman,  of  Boston,  Mass.  (Robert  Cushman  and  Charles 
D.  Woodberry,  both  of  Boston,  Mass.,  of  counsel),  for  appellee. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circiiit  Judge  (after  stating  the  facts  as  above).  The 
plaintiflF  claims  to  be  the  owner  of  the  trade-mark  "President"  in  con- 
nection with  the  business  of  manufacturing  and  selling  suspenders. 
It  seeks  an  injunction  restraining  the  defendant  from  an  infringement 
of  its  trade-mark.  The  injunction  was  granted  by  the  court  below, 
and  the  defendant  has  brought  the  case  here  on  appeal. 

The  defendant  applied  for  the  registration  of  the  trade-mark  "Pres- 
ident" on  January  10,  1899.  This  was  issued  to  him  in  his  own  name 
on  Maj  16,  1899.  After  the  decision  of  thi§  case  in  the  court  be- 
low, the  Commissioner  of  Patents  ordered  the  cancellation  of  its  reg- 
istration ;  and  an  appeal  from  that  order  is  now  pending  in.  the  Court 
of  Appeals  for  the  District  of  Columbia.  With  that  we  are  not  in 
any  way  concerned. 

^  The  contract  of  October,  1898,  granted  to  the  plaintiff  an  exclusive 
license  to  make  and  sell  to  the  end  of  the  term  of  the  patent  the  patent- 
ed suspender,  subject,  however,  to  certain  conditions  which  it  is  not 
necessary  now  to  consider.  It  also  transferred  the  good  will  of  the 
business,  as  well  as  all  the  machinery,  stock,  tools,  and  other  assets 
used  by  the  defendant  in  the  suspender  business,  and  the  latter  wholly 
withdrew  from  the  business  of  manufacturing  and  selling -suspenders. 
The  only  real  question  in  the  case  is  whether  the  trade-mark  "Pres- 
ident" and  the  red,  white,  and  blue  escutcheon  used  with  it  passed 
from  defendant  to  the  plaintiflF  by  virtue  of  the  contract.  The  de- 
fendant answers  the  question  in  the  negative.  He  says  the  trade- 
mark is  not  mentioned  in  the  contract  and  has  not  passed. 

[1]  A  trade-mark  right  cannot  exist  independently  of  some  business 
in  which  it  is  used.  The  sole  function  of  a  trade-mark  being  to  indi- 
cate the  origin  or  ownership  of  the  goods,  it  cannot  exist  apart  from 
the  business  to  which  its  use  is  incident.  There  is  no  such  right  known 
to  the  law  as  an  exclusive  ownership  in  a  trade-mark  apart  from  the 
right  to  use  it  in  a  business.  It  cannot  exist  as  a  right  in  gross. 
Thomas  G.  Carroll,  etc.,  Co.  v.  Mcllvaine  (C.  C.)  171  Fed.  125;  Ween- 
er  V.  Brayton,  152  Mass.  101,  25  N.  E.  46,  8  L.  R.  A.  640;  Charles 
S.  Higgins  Co.  V.  Higgins  Soap  Co.,  144  N.  Y.  462,  39  N.  E.  490, 
27  L.  R.  A.  42,  43  Am.  St.  Rep.  769. 

238  F.— 11 
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[2]  The  defendant  agreed  in  the  contract  of  October  1,  1898,  to 
transfer  the  good  will  of  the  business  to  the  plaintiff.  The  "party  of 
the  first  part  [the  defendant]  agrees  to  and  he  does  hereby  turn  over 
and  transfer  to  the  party  of  tfie  second  part  the  good  will  of  his 
present  business  of  manufacturing  and  selling  said  suspender,"  etc. 
The  good  will  of  an  established  business  is  incorporeal  property  which 
the  law  permits  to  be  sold  in  connection  with  a  sale  of  the  business 
on  which  it  depends  and  of  which  it  is  an  incident.  Lewis  v.  Seabury, 
74  N.  Y.  409,  30  Am.  Rep.  311 ;  Cruess  v.  Fessler,  39  Cal.  336. 

[3]  A  sale  of  a  business  and  of  its  good  will  carries  with  it  the 
sale  of  the  trade-mark  used  in  connection  with  the  business,  although 
not  expressly  mentioned  in  the  instrument  of  sale.  Kidd  v.  Johnson, 
100  U.  S.  617,  25  L.  Ed.  769;  Nelson  v.  Winchell,  203  Mass:  75,  89 
N.  E.  180,  23  L.  R.  A.  (N.  S.)  1150;  Merry  v.  Hoopes,  111  N.  Y.  415, 

18  N.  E.  714;  Corbett  Bros.  Co.  v.  Reinhardt-Meding  Co.,  77  N.  J. 
Eq.  7,  76  Atl.  243 ;   Myers  v.  Kalamazoo  Buggy  Co.,  54  Mich.  215, 

19  N.  W.  961,  20  N.  W.  545,  52  Am.  Rep.  811 ;  AUegretti  v.  Allegretti 
Chocolate  Cream  Co.,  177  111.  129,  52  N.  E.  487.  The  principle 
is  as  well  established  as  any  in  the  whole  law  of  trade-marks.  The 
right  to  the  use  of  a  trade-mark  passes  to  any  one  who  takes  the  right 
to  make  or  sell  the  particular  article  to  which  the  trade-mark  has  been 
attached.  Filkins  v.  Blackman,  Fed.  Cas.  No.  4,786;  Leather  Cloth' 
Co.  V.  American  Leather  Cloth  Co.,  11  H.  L.  Cas.  523. 

[4]  The  defendant,  however,  says  that  the  contract  he  mffde  was 
not  a  sale.  It  was  simply  a  license,  and  tliat  how  long  it  was  to  last 
depended' on  whether  the  plaintiff  lived  up  to  the  contract.  But.it 
was  an  exclusive  license  for  the  entire  life  of  the  patent  to  manufac- 
ture and  sell  the  patented  article.  The  convenience  of  the  parties  was 
served  by  an  agreement  to  pay  and  accept  royalties  on  the  suspenders 
sold  during  the  life  of  the  patent,  with  a  right  to  terminate  the  contract 
in  case  of  default.  The  agreement  seems  to  have  been  observed  to 
the  letter.  And  now  that  the  patent  has  expired  the  defendant  as- 
serts the  right  to  use  the  trade-mark  again.  This  court  is  unable  to 
perceive  any  reason  for  holding  that  a  patentee  who  gives  an  ex- 
clusive license  to  another  to  manufacture  and  sell  a  patented  article 
for  the  life  of  the  patent,  and  whg  at  the  same  time  transfers  the 
good  will  of  the  business  to  the  licensee,  retains  any  right  to  the  trade- 
mark which  he  can  avail  himself  of  during  the  lite  of  the  patent  or- 
dinarily or  on  its  expiration.  The  cancellation  clause  did  not  impair 
the  licensee's  right  to  the  trade-mark,  any  more  than  it  impaired  his 
right  to  sell  the  patented  article.  The  right  of  the  plaintiff  to  the 
trade-mark  must  be  regarded  as  exclusive  of  the  defendant,  as  was 
the  plaintiff's  right  to  manufacture  and  sell  the  patented  article.  The 
contract  was  never  canceled,  and  the  plaintiff  has  never  lost  the  right 
to  the  exclusive  use  of  the  trade-mark  which  it  has  enjoyed  for  a 
period  of  18  years  during  which  time  its  value  has  been,  presumably, 
constantly  enhanced  by  the  manner  in  which  the  plaintiff  has  carried 
on  its  business  and  by  the  expenditure  of  the  sum  of  $750,000  in  ad- 
vertising over  its  own  name  the  trade-mark  "President."  The  public 
have  identified  and  had  the  right  to  identify  the  "President"  suspender 
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With  the  plaintifTs  company.  The  obvious  purpose  of  the  use  of  a 
trade-mark  in  the  sale  of  goods  is  to  enable  one  to  reap  the  beneiit 
of  the  good  will  and  reputation  which  he  has  built  up  for  his  goods  by 
his  skill  and  industry,  fhc  exclusive  use  of  this  trade-mark  is  still  in 
the  plaintiff,  and  the  defendant  cannot  now  be  permitted  to  appropri- 
ate to  itself  the  benefit  of  the  good  will  of  the  business  which  it  trans- 
ferred to  the  plaintiff  in  1898,  and  which  the  plaintiff's  own  conduct 
in  the  years  which  succeeded  has  so  largely  enhanced. 

[5,  8]  It  is  true  that  the  trade-mark  was  used  with  a  patented  sus- 
pender, and  that  in  Singer  Manufacturing  Co.  v.  June  Manufacturing 
Co.,  163  U.  S.  169,  16  Sup.  Ct.  1002,  41  L.  Ed.  118,  it  was  decided  that, 
if  the  owner  of  a  patent  had  given  to  its  product  a  name  which  con- 
stituted its  generic  description,  the  right  to  make  the  patented  article 
and  to  use  the  generic  name  passed  to  the  public  upon  the  expiration, 
of  the  patent,  and  that  therefore  the  exclusive  right  to  use  the  trade- 
mark ceased  with  the  life  of  the  patent.  It  is  to  be  observed  that  the 
doctrine  of  the  Singer  Case  rests  upon  the  fact  that  the  name  had  come 
to  indicate  the  invention  and  thus  constituted-  its  generic  description. 
The  fact  that  the  name  "President"  has  come  to  indicate  the  invention 
and  constitutes  its  generic  description  is  one  of  fact,  to  be  proved  by 
evidence.  There  is  no  evidence  in  this  record  that  the  word  "Presi- 
dent" has  ever  come  to  indicate  to  the  public  the  generic  description  of 
the  suspender  of  the  patent.  The  only  evidence  in  the  case  indicates 
that  it  is  a  mark  of  origin,  indicating  the  plaintiff,  its  business,  and 
its  goods.  There  is  no  presumption  of  law,  without  proof  of  the  fact 
as  above  indicated,  that  a  name  used  on  a  patented  article  passes 
to  the  public  on  the  expiration  of  the  patent.  Hughes  v.  Alfred  H. 
Smith  Co.,  209  Fed.  37,  126  C.  C.  A.  179. 

But  the  doctrine  of  the  Singer  Case  is  inapplicable  to  the  facts  of 
this  case  for  another  reason.  In  the  case  at  bar  the  name  "President" 
antedated  the  patent.  The  defendant,  in  his  application  filed  in  the 
Patent  Office  on  January  10,  1899,  declared : 

"Tlie  trade-mark  [President]  has  be^i  used  contlnuotisly  in  business  by  me 
since  January  1,  1897." 

The  declaration  that  it  had  been  used  by  him  continuously  since 
January  1,  1897,  is  shown  by  the  record  to  have  been  incorrect,  in 
that  he  ceased  to  use  it  upon  the  making  of  the  contract  of  October 
1,  1898,  and  only  resumed  its  use  after  the  patent  expired.  There  is, 
however,  no  evidence  which  contradicts  the  statement  that  he  was  us- 
ing it  in  January,  1897.  This  was  prior  to  the  patent,  which,  as  has 
been  already  stated,  was  granted  on  August  16,  1898.  In  Batcheller 
V.  Thomson,  93  Fed.  660,  35  C.  C.  A.  532  (1899)  the  trade-mark  ante- 
dated the  patent  by  more  than  2%  years,  and  the  name  rather  than  the 
patent  gave  value  to  the  article,  and  this  court  held  that  the  doctrine  of 
the  Singer  Case  was  inapplicable.  In  the  case  at  bar  the  name  ante- 
dated the  patent  for  1  year  and  7  months.  We  think  the  case  is  gov- 
erned by  the  Batcheller  Case,  and  not  by  the  Singer  Case. 

The  appellant's  counsel  did  not  on  the  argument  contend  that  the 
appellant's  right  to  use  the  trade-mark  existed  under  the  doctrine  of 
the  Singer  Case,  which  was  not  referred  to  by  him.    We  think  it  best. 
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however,  to  call  attention  to  that  case,  and  to  state  the  reasons  which 
seem  to  us  to  make  it  inapplicable  to  the  facts  herein  involved  The 
appellant's  counsel  based  his  argument  upon  the  theory  that  it  was 
not  intended  by  the  contract  he  made  on  October,  1898,  to  transfer 
the  trade-mark,  and  that  the  intention  of  the  parties  should  prevail. 
No  doubt  the  sole  purpose  of  the  interpretation  of  a  contract  is  to 
ascertain  the  intention  of  the  parties. 

[7,  8]  The  first  rule  of  construction,  however,  is  that  the  intent  of 
the  parties,  as  expressed  in  the  words  they  have  used,  must  govern. 
And  in  the  absence  of  fraud  or  mistake,  and  neither  fraud  or  mistake 
is  alleged,  parol  evidence  cannot  be  received  to  add  to  or  vary  the 
contract  as  written.  When  the  appellant,  by  his  written  contract  trans- 
ferred to  the  appellee  the  good  will  of  his  business,  he  transferred 
the  trade-mark.  Where  the  language  of  an  instrument,  as  here,  has 
a  settled  legal  construction,  parol  evidence  cannot  contradict  that  con- 
struction. Godkin  v.  Monahan,  83  Fed.  116,  119,  27  C.  C.  A.  410; 
Heame  v.  Insurance  Co.,  20  Wall.  488,  492,  22  L.  Ed.  395. 

The  language  the  parties  used  in  their  contract  of  1898  has,  as  we 
have  pointed  out  elsewhere  in  this  opinion,  a  settled  legal  construction, 
namely,  that  "good  will'*  is  inclusive  of  the  trade-m^rk. 

Decree  affirmed. 


.a:OLIAN  CO.  OF  MISSOURI  V.  VICTOR  TALKING  MACH.  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit.     December  19,  1916.) 

No.  2117. 

Patents  ^=>212(1) — ^Licenses — Construction. 

Defendant,  the  manufacturer  of  talking  machines  which  were  patented, 
entered  into  a  contract  with  plaintiff  for  the  distribution  of  its  machines. 
The  contract  expressly  declared  defendant's  desire  to  maintain  control 
of  its  patented  machines  in  the  hands  of  the  public,  as  well  as  in  the 
hands  of  the  distributors  and  dealers,  and  provided  that  machines  and 
records  should  not  be  sold,  but  only  licensed  for  use  during  the  life  of 
the  patent;  defendant  having  the  right  to  retake  the  machines  and 
records  upon  certain  conditions.  The  contract  further  declared  that  dis- 
tributors should  not  license  dealers  who  had  not  first  signed  a  license 
agreement  furnished  by  defendant,  and  declared  that  defendant  should 
have  the  right  to  terminate  the  license  agreement  at  any  time  for  cause 
or  otherwise,  notice  to  be  forwarded  by  mall  In  writing  to  the  last  known 
address  of  the  licensee ;  the  termination  and  annulment  taking  effect  at 
once.  Plaintiff  became  interested  in  the  distribution  of  competing  talking 
machines.  Defendant  filed  a  written  notice  terminating  the  license,  and 
thereunder  refused  to  furnish  machines,  etc.,  ordered  before  the  termina- 
tion. The  orders  were  acknowledged  by  statements  reciting  that,  while 
defendant  did  not  obligate  Itself  to  fill  all  orders  within  a  specified  time, 
though  requested,  it  would  make  every  reasonable  effort  to  do  so.  Held 
that,  as  defendant,  being  the  patentee,  had  an  absolute  monopoly,  and 
might  merely  license  the  use  of  its  machines,  instead  of  disposing  of 
them  absolutely,  and  as  the  license  was  Intended  to  preserve  that  right, 
defendant's  refusal  to  furnish  the  machines  after  termination  gave  no 
right  of  action. 

[Ed.  Note. — F6r  other  cases,  see  Patents,  Cent  Dig.  {{  312-313;  Dec. 
Dig.  «=»212(1).] 

^zs>FoT  other  cases  see  same  topic  A  KBT-NUMBER  In  all  Key-Numbered  DlgesU  ft  Indexes 
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In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  New  Jersey ;  Thos.  G.  Haight,  Judge. 

Action  by  the  JEoMan  Company  of  Missouri  against  the  Victor  Talk- 
ing Machine  Company,  There  was  a  judgment  for  defendant,  and 
plaintiflF  brings  error.    Affirmed. 

George  D.  Beattys,  of  New  York  City  (Frank  S.  Katzenbach,  Jr., 
of  Trenton,  N.  J.,  of  counsel),  for  plaintiff  in  error. 

Samuel  H.  Richards  and  Thomas  E.  French,  both  of  Camden,  N. 
J.,  for  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Cir- 
cuit  Judges. 

McPHERSON,  Circuit  Judge.  For  several  years  the  .^Eolian  Com- 
pany of  St  Louis  was  a  "distributor"  of  the  Victor  Talking  Machine 
Company's  products,  but  on  September  30,  1914,  the  relation  ceased. 
At  that  time  several  orders  of  the  iEolian  Company  had  not  been  filled, 
and  as  the  Victor  Company  afterward  refused  to  supply  the  machines 
the  present  suit  was  brought  to  recover  damages  therefor.  The  Dis- 
trict Court  entered  a  judgment  of  nonsuit. 

The  controlling  question  is  the  character  of  the  relation  between 
the  parties.  In  the  plaintiff's  view  this  was  the  ordinary  relation 
of  buyer  and  seller,  and  if  that  be  true  the  nonsuit  can  hardly  be  sus- 
tained. The  defendant  denies  this  position,  and  relies  on  the  terms 
of  the  contract  hereinafter  referred  to.  No  material  fact  is  in  dis- 
pute. The  Victor  Company  has  a  factory  in  Camden,  N.  J.,  and  is  a 
well-known  maker  of  talking  machines,  records,  and  other  articles 
used  in  reproducing  sound.  Most  of  its  goods  are  patented,  and  in- 
stead of  selling  them  outright  it  prefers  to  exercise  its  undoubted 
power  to  part  with  them  only  under  a  limited  license.  These  licenses 
take  their  place  in  a  system  of  distribution,  part  of  the  system  being 
involved  in  the  present  suit.  The  ^Eolian  Company  was  one  of  the 
"distributors" — the  class  nearest  to  the  maker — ^and,  although  in  some 
respects  it  resembles  the  wholesaler  in  an  ordinary  business,  neverthe- 
less it  differs  in  important  particulars. 

The  plaintiff's  business  connection  with  the  defendant  began  in 
1910,  but  a  new  contract  was  made  on  September  17,  1913,  and  we 
need  not  go  behind  that  instrument.  The  contract  is  in  writing,  was 
prepared  by  the  defendant,  and  embraces  many  provisions.  Its  scope 
would  not  appear  satisfactorily  from  a  brief  summary,  and  for  that 
reason  we  quote  most  of  its  articles  in  full : 

"(1)  Desiring  to  maintain  control  of  its  patented  talking  machines  and  rec- 
ords 1b  tbe  bands  of  the  public,  as  well  as  In  the  bands  of  the  distributor  and 
dealer,  in  order,  among  other  things,  that  the  license  conditions  under  which 
the  goods  are  put  out  to  the  public  may  be  enforced,  the  Victor  Talking  Ma- 
chine Company  (hereinafter  referred  to  as  the  Victor  Company),  from  Au- 
gust 1,  1913,  licenses  only  the  use  of  its  patented  goods  under  the  conditions 
hereinafter  noted,  the  title  remaining  in  the  Victor  Company  with  the  right 
to  repossess  and  retake  at  any  time  the  patented  goods  upon  tbe  payment 
to  the  user  of  tbe  royalty  paid  by  him  for  the  use  of  the  said  patented  goods, 
less  5  per  cent,  per  annum  of  tbe  list  royalty  as  to  machines  and  10  per  cent, 
per  annum  of  the  list  royalty  as  to  records,  for  each  year,  or  fraction  of  a 
year,  the  user  shall  have  had  the  use  thereof ;   this  right,  however,  to  be  ez« 
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erdsed  only  at  the  will  of  the  Victor  Company.  In  view  of  the  fact,  among 
other  thlngsr,  that  other  disc  records  and  disc  machines  have  been,  and  are 
being,  placed  upon  the  market,  some  of  inferior  quality,  as  well  as  other  talk- 
ing machine  supplies  of  inferior  quality,  the  Victor  Company  Insists  on  Vic- 
tor machines  being  used  only  with  Victor  records  and  Victor  supplies,  and 
Victor  records  being  used  only  on  Victor  machines  and  with  Victor  supplies, 
and  the  Victor  Company  now  licenses  Its  patented  talking  machines  for  use 
only  with  disc  records  manufactured  by  It,  and  licenses  Its  patented  records 
for  use  only  upon  talking  machines  manufactured  by  the  Victor  Company; 
the  said  Victor  talking  machines  and  records  are  further  licensed  only  for  use 
with  needle  supplies  sold  by  the  Victor  Company,  and,  further,  the  machines 
and  records  of  the  Victor  Company  are  licensed  for  use  only  with  sound 
boxes  manufactured  by  It  under  Its  patents.  Victor  records  are  licensed  for 
use  only  for  reproducing  sound  on  Victor  machines  with  Victor  supplies,  and 
for  no  other  purpose.  The  Victor  Company  has  spent  large  sums  of  money  In 
perfecting  Its  records,  among  other  things,  and  has  found  that  the  use  of  In- 
ferior needles  Is  disastrous  and  destructive  to  the  records,  both  as  to  the  re- 
producing quality  and  as  to  wear.  It  has  also  spent  large  sums  of  money  In 
perfecting  Its  needles.  In  order  to  produce  the  best  results  In  use  In  combina- 
tion with  Its  records,  machines,  and  sound  boxes,  and  all  these  conditions  of 
license  must  be  strictly  observed.  All  Victor  talking  machines,  records,  and 
sound  boxes  are  covered  by  letters  patent  Included  in  the  list  hereinafter  not- 
ed, owned  and  controlled  by  the  Victor  Company,  and  they  are  not  sold,  but 
licensed  for  use  only  under  the  conditions  noted  on  the  labels  accompanying 
the  goods,  and  as  herein  provided,  and  any  attempted  sale,  or  any  use  of  the 
said  patented  goods  In  violation  of  the  conditions,  and  In  excess  of  the  li- 
cense, win  constitute  an  Infringement  of  the  said  patents  of  the  Company. 
The  license  Is  granted  for  the  term  of  the  patent  protecting  the  goods  hav- 
ing the  longest  term  to  run,  noted  upon  the  license  label. 

**(2)  A  limited  license  is  granted  to  the  distributor  accepting  the  conditions 
hereof  to  use  the  Victor  patented  machines,  records,  and  sound  boxes  procured 
by  the  distributor  from  the  Victor  Company  under  the  said  conditions  of  li- 
cense, for  demonstrating  purposes,  and  In  distributing  the  said  goods  to  assign 
the  same  right  to  any  regularly  licensed  dealer  of  the  Victor.  Company,  with 
the  further  right  to  such  dealer  to  assign  the  right  to  the  public  to  use  the 
said  goods  for  the  purpose  of  reproducing  sound  therefrom  In  accordance  with 
the  patents,  upon  the  payment  of  the  full  list  royalty  or  license  fee  (as  per 
the  current  schedule  as  Issued  by  the  Victor  Company,  a  copy  of  which  ac- 
companies this  agreement  and  as  adopted  and  fixed  by  the  Victor  Company 
from  time  to  time),  under  and  subject  to  the  conditions  of  the  license  herein 
noted,  and  noted  upon  the  labels  accompanying  the  goods.  A  similar  right 
Is  also  granted  to  the  distributor  to  assign  to  the  public  the  right  to  use  the 
said  goods  under  the  same  conditions.  All  dealings  between  distributors  and 
dealers  and  the  public  and  all  other  parties  In  the  handling  of  the  said  Vic- 
tor patented  goods  are,  and  are  understood  to  be,  assignments  to  the  user  of 
the  license  or  right  to  use  the  said  patented  goods  strictly  under  the  condi- 
tions herein  noted,  and  under  the  conditions  noted  on  the  license  labels  ac- 
companying the  said  patented  goods,  and  no  license  shall  be  assigned  by  any 
distributor  to  a  dealer  at  less  than  the  dealers*  licensed  discount  royalty,  or 
by  any  dealer  to  a  user,  or  any  other  party  at  less  than  the  full  list  royalty, 
and  then  only  under  and  subject  to  the  conditions  of  license.  The  license 
only  relates  to  the  particular  goods  manufactured  by  and  received  from  the 
Victor  Company,  and  la  limited  strictly  to  said  goods. 

"(3)  Books  of  record,  showing  the  license  transactions  In  full  with  dealers 
and  the  public,  must  be  kept  by  the  distributor,  and  held  accessible.  If  request- 
ed, to  the  Victor  Company,  or  Its  representative,  and  such  statistics  shall  be 
furnished  to  the  Victor  Company  when  requested.  The  discount  quoted  to 
distributors  and  dealers  applies  only  to  Victor  patented  goods,  and  the  goods 
are  for  use  only  In  the  United  States  of  America.  The  license  to  the  public 
Is  and  shall  be  only  a  limited  license  to  use  the  said  patented  goods  herein 
noted,  for  the  purpose  only  of  reproducing  sound,  under  and  subject  to  all  the 


Digitized  by 


Google 


iBOLIAN  CO.  V.  VICTOR  TALKING   MACH.  CO.  167 

conditioiis  lierein  noted,  and  to  the  conditions  noted  upon  the  labels  accom- 
imnjing  the  goods,  among  which  are  th^  following: 

"(a)  The  Victor  Company  retains  title,  and  also  the  right  to  repossess  the 
said  patented  machines,  records,  and  sound  boxes  at  will,  as,  among  other 
things,  in  the  case  of  breach  of  any  of  the  conditions  of  license  npon  the  pay- 
ment to  the  user  of  the  royalty  paid  by  him  for  the  use  of  the  said  patented 
goods,  less  5  per  cent  per  annum  of  the  list  royalty  as  to  machines  and  sound 
boxes,  and  10  per  cent,  per  annum  of  the  list  royalty  as  to  records,  for  each 
year,  or  fraction  of  a  year,  the  user  shall  have  had  the  use  thereof. 

•'(b)  Victor  machines  are  licensed  for  use  only  with  Victor  records 

"(c)  Victor  records  are  licensed  for  use  only  with  Victor  machines. 

"(d)  Victor  machines  and  Victor  records  are  licensed  fbr  use  only  in  con- 
nection with  Victor  sound  boxes;  Victor  sound  boxes  are  licensed  for  use 
only  in  connection  with  Victor  madiines  and  Victor  records. 

"(e)  Victor  machines  and  records  are  licensed  for  use  only  with  needles 
supplied  by  the  Victor  (yompany ;  needles  will  be  supplied  by  the  Victor  CJom- 
pany,  direct  to  any  licensee  of  any  of  its  patented  machines  at  wholesale 
price,  upon  written  request. 

"(f)  Victor  machines  and  records  are  licensed  for  use  by  the  public  only 
when  the  full  list  royalty  shall  have  been  paid. 

"(g)  Victor  machines  and  records  are  not  licensed  for  use  for  public  enter- 
tainment for  profit;  for  a  license  for  such  public  use  an  extra  license  fee  of 
ten  per  cent  (10%)  of  the  full  list  royalty  shall  be  payable. 

f  (h)  Only  the  license  to  use  said  Victor  patented  goods  is  granted,  and 
all  other  patent  rights  are  retained  by  the  Victor  Company;  any  use  in  excess 
of  the  rights  granted,  and  any  violation  of  the  conditions,  will  constitute  in- 
fringement of  the  Victor  Company's  patents  and  render  the  parties  so  using 
without  right,  or  violating  any  of  the  conditions,  liable  to  an  action  for  in- 
fringement of  the  said  Victor  Company's  patents.  A  breach  of  any  of  the 
conditions  on  the  part  of  the  distributor  will  render  him  also  liable  not  only 
for  infringement  of  the  patents  but  for  an  action  on  contract,  or  other  prop- 
er remedy. 

"(i)  The  Victor  machines,  sound  boxes,  and  records,  at  the  expiration  of 
the  patent  having  the  longest  term  to  run,  under  which  the  goods  are  licensed, 
shall  become  the  property  of  the  licensee  (the  goods  being  then  free  of  the 
patents,  the  subject-matter  of  the  license):  Provided  that  the  licensee  shall 
have  faithfully  observed  the  conditions  of  license,  and  the  Victor  (Company 
shall  not  have  previously  taken  possession  of  the  goods  as  herein  provided. 

*'(4)  Distributors  must  secure  the  signature  of  the  applicant  for  dealers*  dis- 
counts upon  our  'Dealers'  Application  Blank,'  the  distributor  filling  in  the  other 
neceasary  information  required  thereon,  and  forwarding  the  same  to  the  Vic- 
tor Company,  accompanied  by  the  dealers'  license  agreement  signed  in  tripli- 
cate for  acceptance,  and  a  distributor  must  secure  from  the  Victor  Ompany 
before  shipping  the  initial  order  of  Victor  patented  goods  its  consent  to  estab- 
lish the  applicant 

"(6)  Distributors  shall  not  quote  a  discount  from  our  list  royalties  to  any 
one  but  a  regularly  licensed  talking  machine  dealer  in  Victor  patented  goods, 
or  to  a  person  having  a  regularly  established  store  or  place  of  business,  and 
who  will  take  an  initial  order  of  not  less  than  three  Victor  machines,  of  differ- 
ent styles,  and  one  hundred  Victor  records,  excepting  and  not  including  in 
the  initial  order  any  style  of  Victor  Victrola  listing  above  $125,  or  a  Victor 
Auxetophone,  and  the.  order  must  be  for  the  purpose  of  engaging  in  a  legiti- 
matb  talking  machine  business.  Distributors  must  not,  directly  or  indirectly, 
allow  better  discount  royalties  than  those  authorized  by  the  Victor  Company, 
nor  shall  they  allow  any  discount  whatever  from  the  Victor  Company's  cur- 
rent list  royalties  to  any  suspended  dealers,  or  to  any  dealers  who  have  not 
signed  the  dealers'  license  agreement. 

"(6)  Distributors  must  not  license,  either  directly  or  indirectly,  Victor  pat- 
ented goods  to  any  dealer  who  will  not  first  sign  a  license  agreement  furnish- 
ed by  the  Victor  Company,  containing  conditions  substantially  as  he]:ein  pro- 
vided, relative  to  the  use  of  said  patented  goods,  and  governing  and  control- 
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ling  the  same;  and  distributors  must  furnish  the  Victor  Company  with  a 
properly  and  duly  executed  dealers'  license  agreement  containing  the  said 
conditions,  within  ten  days  of  the  date  of  the  execution  of  each  of  said  license 
agreements.  Distributors  shall  not  furnish  any  dealer  or  dealers  with  said 
patented  Victor  goods  who  have  violated  their  dealers'  license  agreement,  and 
to  whom  the  Victor  Company  refuses  to  extend  further  license  privileges,  a  list 
of  which  names  and  addresses  of  such  dealers  will  be  furnished  by  the  Victor 
Company  to  the  distributor." 

"(8)  All  Victor  patented  goods  are  licensed  through  licensed  Victor  distrlbu« 
tors  and  licensed  Victor  dealers,  and  under  the  conditions  noted.  The  dls* 
tributors,  as  well  as  the  dealers,  are  required  to  keep  the  records  in  the  en- 
velopes, containing  the  license  label,  in  which  they  are  put  out  by  the  Victor 
Company,  at  all  times,  and  to  deliver  all  records  In  the  said  envelopes.  No 
license  is  granted  if  the  record  is  not  delivered  in  the  envelope  containing  said 
conditions." 

"(12)  Licensed  Victor  distributors  are  permitted  to  exchange  Victor  products 
with  each  other,  at  either  distributors'  or  dealers'  royalty. 

*'(13)  Victor  patented  goods  are  licensed  for  use  only  in  the  United  States 
of  America,  and  must  not  be  shipped  outside  this  territory,  and  any  misuse  of 
the  said  license  to  use  by  any  distributor  or  dealer  will  be  construed  as  a  vio- 
lation of  the  license  agreement,  and  render  the  distributor  or  dealer,  among 
other  things,  liable  to  annulment  of  the  license  agreement  Distributors  must 
co-operate  in  absolute  good  faith  with  the  Victor  Company." 

"(15)  The  Victor  Company,  also  reserves  the  right  for  itself  and  its  repre- 
sentatives of  access  at  all  reasonable  hours  to  its  said  machines  in  the  pos- 
session of  any  of  its  licensees,  for  the  purpose  of  repairing  the  same  or  plac- 
ing the  same  in  proper  operative  condition  should  the  said  machine  in  the 
judgment  of  the  Victor  Company  require  inspection,  repair  or  adjusting, 
though  the  Victor  Company  assumes  no  obligation  so  to  do. 

"(16)  A  consideration  for  the  fixing  of  the  license  royalties  by  the  Victor 
Company  at  the  figures  at  which  they  are  fixed  is,  among  other  things,  that 
the  title  of  the  patented  goods  remains  in  the  Victor  (Company,  and  only  the 
right  to  use  is  granted  as  hereinbefore  provided,  and  only  with  Victor  sup- 
plies, and  that  all  the  covenants  and  conditions  will  be  strictly  observed." 

Article  14  will  be  considered  hereafter. 

Under  this  contract  the  parties  did  business  for  a  year.  From  time 
to  time  the  plaintiff  mailed  orders  for  goods,  and  these  were  all  ac- 
knowledged in  the  following  form: 

"We  acknowledge  with  pleasure  receipt  of  your  favor  of ,  which  will 

be  given  our  careful  attention  at  the  earliest  possible  date,  but  we  cannot 
obligate  ourselves  to  fill  all  orders  completely  or  within  a  specified  time  even 
when  60  requested,  although  we  will  make  every  reasonable  effort" 

Of  these  orders  the  complaint  has  to  do  with  nine;  some  of  the 
goods  included  therein  have  been  delivered,  and  on  these  the  plaintiff 
has  paid  the  agreed  royalties.  The  undelivered  goods  are  the  subject 
of  this  suit,  and  as  to  these  the  parties  have  stipulated  that,  although 
delivery  was  reasonably  possible  after  September  30,  1914,  the  defend- 
ant made  no  effort  to  deliver — ^the  reason  being  tiiat  on  September 
9  the  defendant  notified  the  plaintiff  that  the  agreement  would  be 
terminated  on  September  30,  and  followed  this  notice  on  September 
30  by  a  letter  stating  that  the  agreement  had  been  terminated  and  an- 
nulled, **to  take  effect  at  once."  The  defendant  justifies  this  act  under 
article  14,  which  provides  inter  alia : 

"The  Victor  Company  shall  have  the  right,  and  reserves  unto  itself  the 
right,  to  terminate  this  Ucense  agreement  at  any  time  for  cause  or  otherwise; 
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notice  of  the  termination  of  said  license  agreement  to  be  forwarded  by  mall  In 
writing  by  'tbe  Victor  Company  to  the  last  known  address  of  the  party  or 
parties  accepting  this  agreement;  the  said  termination  and  annulment  of 
said  Uoense  agreement  to  take  effect  at  once." 

(At  this  point  it  shotild  be  said  that,  although  the  District  Court  dis- 
posed of  this  case  by  a  nonsuit,  some  facts  were  in  evidence  that  ordi- 
narily would  have  belonged  to  the  defense.  They  are  contained  in 
a  written  stipulation  that  was  offered  as  a  whole  by  the  plaintiff,  and 
it  thus  happened  that  a  part  of  the  defense  is  in  the  record.)  Proba- 
bly one  reason  for  the  cancellation  is  the  following  facts,  which  ap- 
pear in  the  stipulation :  A  Connecticut  corporation  owns  the  majority 
of  the  plaintiff's  stock,  and  has  the  same  principal  ofl&cers;  the  St. 
Louis  company  being  evidently  one  of  its  branches  or  subsidiaries. 
When  the  parties  arranged  for  the  agreement  in  question  they  under- 
stood that  the  Connecticut  company  and  its  branches  at  Cincinnati, 
Indianapolis,  and  Dayton,  would  handle  the  Victor  goods  as  retail 
dealers ;  but  afterward,  and  before  September  30,  1914,  the  Connecti- 
cut Company  agreed  with  the  Columbia  Company,  a  competitor  of  the 
Victor,  that  the  branches  in  St.  Louis,  Cincinnati,  Indianapolis,  and 
Dayton  should  be  supplied  with  Columbia  goods  whenever  the  Con- 
necticut company  should  so  desire.  Further,  before  September  30  the 
Connecticut  company  had  begun  to  make  a  sound-reproducing  instru- 
ment of  its  own — the  JEolian-Vocalion — and  had  taken  preliminary 
steps  toward  having  its  own  agents  deal  in  this  instrument,  giving  the 
agents  to  understand  that  they  would  be  allowed  to  handle  the  Vocalion 
whenever  the  Connecticut  company  should  so  desire.  Nearly  all  these 
agents  were  also  either  distributors  or  retail  dealers  for  tiie  Victor 
Company,  and  the  consent  of  the  latter  was  neither  asked  nor  given, 
either  to  this  arrangement  or  to  the  arrangement  concerning  the  Co- 
lumbia goods.  It  is  true  that  the  defendant's  answer  sets  up  other 
breaches  of  the  plaintifFs  agreement,  but  no  evidence  is  before  us 
except  the  facts  just  outlined,  which  are  alleged  to  violate  the  plain- 
tiff's covenant  to  co-operate  in  absolute  good  faith  with  the  Victor 
Company. 

We  have  now  reached  the  point  where  the  parties  come  most  di- 
rectly into  collision.  The  plaintiff  concedes  the  defendant's  right  un- 
der article  14  to  annul  the  agreement  "for  cause  or  otherwise,"  but 
contends  that  the  present  suit  is  maintainable  under  the  following  part 
of  the  article,  which  has  not  yet  been  quoted : 

"It  Is  distinctly  understood  and  agreed  however  that  any  such  termination, 
or  any  termination  of  the  same,  shall  not  relieve  the  party  operating  under 
this  license  agreement  from  any  liability  to  the  Victor  Company  which  may 
have  occurred  or  accrued  during  the  existence  of  the  agreement.  The  dis- 
tributor shall  have  the  privilege  to  withdraw  as  licensee  when  he  so  desires." 

The  argiunent  is  that  whatever  rights  of  action  the  defendant  may 
thus  have  expressly  reserved  to  itself  must  be  implied  in  favor  of  the 
plaintiff,  on  the  ground  that  such  rights  are  necessarily  reciprocal.  But 
we  do  not  know,  and  we  are  not  called  upon  to  decide,  what  rights 
the  defendant  may  in  fact  possess  under  the  language  just  quoted. 
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The  scope  of  these  words  is  not  now  in  issue,  and  cannot  properly  be 
determined.  Several  questions  are  readily  supposable,  for  example, 
the  contract  having  been  canceled,  would  the  -<Eolian  Company  be 
still  bound  for  unpaid  royalties  in  respect  of  goods  already  delivered? 
As  tp  such  machines,  would  its  obligation  be  discharged  by  returning 
or  offering  to  return  them?  Might  the  Victor  Company  prohibit  the 
-^olian  Company  from  further  using  machines  on  which  royalty  had 
already  been  paid?  Might  it  prohibit  the  iEolian  Company  from 
licensing  retail  dealers  in  respect  of  such  machines?  Did  the  with- 
drawal of  the  license  affect  the  future  only?  If  it  affected  the  past 
also,  to  what  extent?  We  intimate  no  opinion  concerning  these  ques- 
tions, or  any  others  that  might  be  stated;  they  are  not  raised  and 
cannot  be  decided  in  this  suit. 

Our  only  concern  is  with  the  rights  of  the  plaintiff  under  a  con- 
tract that  is  conceded  to  be  no  longer  in  force.  The  plaintiflf  has  no 
express  right,  and  must  therefore  rely  on  such  implied  right  as  may 
be  granted  by  the  general  rules  of  law  or  equity.  In  our  opinion 
these  rules  do  not  support  the  right  now  claimed,  but  rather  tend 
to  deny  it.  The  plaintiff  must  recover,  if  at  all,  on  the  theory  of  a 
lawful  right  to  have  the  undelivered  machines  themselves ;  for  if  this 
be  not  true  no  damage  has  been  done  by  nondelivery.  The  theory 
seems  to  be  untenable ;  the  machines  would  have  been  useless  without  a 
license,  and  there  was  no  license  after  the  contract  was  canceled.  To 
allow  recovery  of  damages  for  nondelivery  under  such  circumstances, 
would  in  effect  prolong  the  agreement  after  its  lawful  termination,  and 
would  in  effect  compel  the  defendant  to  continue  the  plaintiff's  license 
after  the  license  had  been  revoked.  We  are  considering  rights  under 
patents,  and  we  must  remember  that  while  a  patent  lasts  it  is  a  monop- 
oly, and  that  the  patentee  is  a  despot  whose  power  has  only  been  temp- 
ered here  and  there.  He  may  license  whom  he  will,  and  if  he  reserve  the 
power  to  cancel  the  license  he  may  do  so  and  may  thus  resume  his  own 
complete  control.  Of  course,  he  must  fulfill  whatever  obligation  he 
may  have  undertaken  while  the  license  was  in  force ;  but  he  is  not 
bound  to  continue  a  license  that  may  be  revoked  at  his  own  pleasure. 
Unless  we  do  violence  to  the  fundamental  conceptions  of  the  patent 
law,  we  cannot  regard  the  agreement  in  question  as  a  contract  of  sale 
between  the  patentee  and  a  distributor.  Both  in  form  and  in  substance 
it  is  a  limited  license,  and  we  have  no  power  to  make  a  new  contract 
for  the  parties.  Taking  its  provisions  as  a  whole,  it  resembles  the  ap- 
pointment of  a  selling  agent,  with  an  interest  in  the  thing  to  be  sold, 
and  such  a  relation  would  suggest  almost  inevitably  that  some  precau- 
tion should  be  taken  against  a  lack  of  harmony,  which  would  obviously 
be  fatal  to  the  object  of  the  contract.  At  all  events,  precaution  was 
taken  in  the  contract  before  us,  although  its  value  would  be  much  im- 
paired if  the  plaintiff's  contention  should  succeed.  We  think  it  impos- 
sible to  treat  these  parties  substantially  as  vendor  and  vendee,  and  un- 
less we  so  treat  them  the  plaintiff  has  no  case. 

We  have  no  opinion  about  the  plaintiff's  rights  in  respect  of  goods 
already  received  and  settled  for.    All  we  decide  is  that  after  article  14 
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was  enforced,  and  the  agreement  was  canceled  the  plaintiff  had  no  legal 
right  to  the  delivery  of  any  more  machines,  and  to  a  license  for  their 
use,  and  therefore  that'  such  a  right  cannot  be  assumed  as  the  basis  for 
recovery  in  a  suit  for  failure  to  deliver. 
The  judgment  is  afiEirmed. 


BONNELL  y.  WARD. 
(C^reait  CJourt  of  Appeals,  Second  Circuit    November  14,  1916.)  . 

No.  27. 

1.  Patents  ^s»328 — ^Vauditt  and  Infringement — Otjtlet  Box  fob  Blectbio 

conduitb. 

The  BonneU  reissue  patent,  No.  13,432  (original  No.  921,584),  for  an  out- 
let box  for  electric  conduits,  claims  10  and  16,  are  void  as  setting  up  new 
matter  not  covered  by  the  original  patent  Claim  6,  assuming  its  vaUdlty, 
must  be  narrowly  construed,  and,  as  so  construed,  held  not  infringed. 

2.  WoftDs  AND  Phbases — ^**CtAifP*' — "Wedge" — "Dbaw" — ^"Dbawino." 

The  words  "damp,**  •'wedge,**  and  "draw**  convey  a  progressive  con- 
ception of  the  appUcation  of  mechanical  force.  "Clamp"  represents  one 
extreme;  "draw"  the  other.  To  "clamp"  Is  merely  to  fasten  or  secure. 
"Drawing"  signifies  active  propulsion  in  addition.  "Wedge"  is  an  Inter- 
mediate term,  and  looks  both  ways ;  but,  used  in  any  accurate  mechanical 
sense,  it  looks  more  toward  drawing  than  it  does  toward  merely  clamping. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Clamp;    Draw;    Drawing;    Wedge.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
ESstrict  of  New  York. 

Suit  in  equity  by  Hattie  W.  Bonnell  against  F.  H.  Ward.  From  the 
decree,  both  parties  appeal.  Affirmed  on  complainant's  appeal,  and  re- 
versed on  defendant's  appeal. 

The  following  is  the  opinion  of  Veeder,  District  Judge,  in  the  court 
below : 

Of  the  three  claims  involved,  6,  10,  and  16,  I  put  aside  claims  10  and  16. 
The  invention  originally  described  and  illustrated,  and  shown  by  the  appli- 
ance in  evidence,  does  not  disclose,  In  my  opinion,  any  means  to  draw  the  con- 
duits in  the  bushings,  which  constitutes  an  essential  element  of  those  two 
claims.  In  other  words,  claims  10  and  16  In  the  reissued  patent,  to  that  ex- 
tent, set  up  new  matter.  To  my  mind  the  three  words  "clamp,"  "wedge,"  and 
"draw"  convey  a  progressive  conception  of  the  application  of  mechanical 
force.  "Clamp"  represents  one  extreme;  "draw"  the  other.  To  clamp  is 
merely  to  fasten  or  secure.  Drawing  signifies  active  propulsion  in  addition. 
'*Wedge"  is  an  intermediate  term,  and  looks  both  ways;  but,  used  in  any 
accurate  mechanical  sense,  it  looks  more  toward  drawing  than  it  does  toward 
merely  clamping.  I  am  of  opinion  that  claims  10  and  16  set  up  new  matter 
within  the  prohibition  of  the  statute,  and  are  therefore  void. 

Claim  6,  however,  is  not  subject  to  that  objection.  It  accurately  describes 
and  sets  forth  the  essential  elements  of  the  invention  claimed.  The  invention 
is  certainly  not  anticipated  by  anything  shown  in  the  proofs,  and  in  the 
light  of  the  prior  art  it  Is  dear  that  it  is  a  valuable  and  useful  Invention. 
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While  the  defendant's  box  Is  not  a  Chinese  copy  of  the  complainant's,  it  does 
embody  all  the  essential  elements  of  this  claim. 

My  conclusion  is  that  claim  6  of  the  patent  in  suit  is  valid,  not  ftDticipated, 
and  infringed  by  the  defendant. 

Kay,  Totten  &  Powell,  of  Pittsburgh,  Pa.  (W.  P,  Long,  of  New 
York  City,  of  counsel),  for  complainant. 
W.  P.  Preble,  of  New  York  City,  for  defendant 

Before  COXE  and  WARD,  Circuit  Judges,  and  MAYER,  District 
Judge. 

PER  CURIAM.  We  concur  in  the  opinion  of  the  District  Judge, 
except  as  to  claim  6  of  the  patent  to  Bonnell,  No.  921,584,  for  an  outlet 
box  for  electric  conduits.  Assuming  the  patent  to  be  valid,  we  think 
the  claim  should  be  narrowly  construed,  and  that,  so  construed,  the 
defendant's  structure  does  not  infringe. 


CHEATHAM  ELBOTRIO  SWITCHING  DEVICE  CO.  v.  BROOKLTN  RAPID 

TRANSIT  CO.  et  aL 
(drcuit  Court  of  Appeals,  Second  Circuit.     November  14,  1916.) 

No.  87. 

1.  Patents  ^=>283(2) — Suit  for  Infringement — Defenses. 

The  owner  of  a  patent,  who  has  recovered  a  judgment  at  law  for  its 
infringement,  cannot  thereafter  maintain  a  suit  in  equity  against  users 
with  respect  to  the  same  devices  included  in  the  Judgment,  and  the  use  of 
which  has  ceased. 

[Ed.  Note.— For  other  cases,  see  Patents,  Dec.  Dig.  <©=>283(2).] 

2.  Patents  «=>277 — Suit  for  Infringement — ^Effect  of  Prior  Adjudication. 

That  a  Jury  in  an  action  at  law  found  that  a  patent  was  of  a  primary 
character,  and  that  their  verdict  was  affirmed  by  an  appellate  court,  does 
not  fix  the  status  of  the  patent  as  a  pioneer  in  subsequent  litigation  between 
different  parties. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §  435;  Dea  Dig. 
«=»277.] 

3.  Patents  <&=»17S--Equivalknts. 

The  most  generous  equivalents  of  the  elements  of  a  patented  device 
can  never  go  beyond  the  invention  revealed  by  the  drawings  and  specifica- 
tions, and  assured  by  the  claims. 

[Ed.  Note. — ^For  other  cases,  see  Patents,  Cent.  Dig.  §  436;  Dec.  Dig. 
«=>178.] 

4.  Patents  <g=»112(3) — Suit  for  Infringemeniv^Estoppel. 

A  patentee,  who  subsequently  applied  for  another  patent,  whi<di  in  in- 
terference proceedings  was  awarded  to  another,  is  estopped  to  deny  that 
there  is  a  patentable  difference  between  the  device  of  such  patent  and 
that  of  his  prior  patent 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  S  164;  Dec.  Dig. 
«=>112(3}.l 

5.  Patents  ®=s»237 — ^Evidence  or  Infringement — Similaritt  or  Results  At- 

tained. 

Similarity  of  results  accomplished  by  two  devices  is  not  per  se  even 
evidence  of  equivalence  or  infringement 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  St  374,  375 ;  Dec. 
Dig.  <g=»237.] 
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6.  Patents  ^=>328— Intbingement — ^Electric  Railway  Switch. 

The  Cheatham  patent,  No,  612,702,  for  an  electric  railway  switch,  held 
not  infringed. 

7.  WOBDS  AND  Phbasbs — ^"Spbing  Abmatubb.** 

By  the  term  "electro-magnet  having  a  spring  armature"  is  meant  that, 
according  to  the  strength  of  the  current  energizing  the  magnet,  the 
switch-actuating  current  flows  through  a  contact  touching  the  armature 
by  force  of  a  spring,  or  through  another  contact  by  force  of  the  magnet's 
attraction  overcoming  the  spring. 

8.  WoBDS  AND  Phrases — "Parallel  Contact  Strips." 

The  term  "parallel  contact  strips,"  as  used  in  describing  a  track 
switch,  electrically  actuated  and  used  with  and  for  trolley  cars,  means 
that  the  switch-actuating  current  flows  through  a  circuit  always  com- 
pleted by  the  passage  of  the  trolley  wheel  along  the  "contact  strips," 
which  together  bridge  the  trolley  wire  and  prevent  the  trolley  wheel 
touching  the  same  while  passing  the  length  of  the  strips. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  New  York. 

Suit  in  equity  by  the  Cheatham  Electric  Switching  Device  Company 
against  the  Brooklyn  Rapid  Transit  Company  and  others.  Decree  for 
defendants,  and  complainant  appeals.    AfBrmed. 

For  opinion  below,  see  229  Fed.  165.    See,  also,  227  Fed.  613. 

Appeal  from  final  decree  dismissing  bill  in  equity  on  patents  612,- 
702  (claim  3)  and  917,541  (claims  1  and  2),  entered  in  the  District 
Court  for  the  Eastern  District  of  New  York. 

O.  EUery  Edwards,  Jr.,  of  New  York  City,  for  appellant 
Thomas  J.  Johnston,  of  New  York  City,  for  appellees. 

Before  COXE,  ROGERS,  and  HOUGH,  Circuit  Judgea. 

HOUGH,  Circuit  Judge.  These  patents  were  the  subject  of  deci- 
sions in  this  court  in  Transit,  etc.,  Co.  v.  Cheatham  Electric,  etc.,  Co., 
194  Fed.  963,  114  C.  C.  A.  599,  and  Cheatham  Electric,  etc.,  Co.  v. 
Transit,  etc.,  Co.,  209  Fed.  229,  126  C.  C.  A.  297.  In  the  case  first 
cited  the  claims  there  and  here  in  suit  are  set  forth.  The  earlier  pat- 
ent expired  shortly  after  this  action  began. 

The  patented  device  is  for  a  track  switch,  electrically  actuated  and 
used  with  and  for  "trolley  cars.'*  Plaintiff  first  sued  at  law,  and  re- 
covered damages  for  the  use  of  a  specified  number  of  infringing 
switches  of  a  style  or  design  known  herein  as  Type  14;  it  then  filed 
a  bill  to  reach  certain  other  devices,  similarly  infringing,  acquired  or 
used  after  verdict.  These,  arc  the  suits  above  referred  to  as  having 
been  before  this  court. 

The  defendants  here  are  the  same  as  in  the  prior  cases,  plus  several 
other  "surface  car"  companies  operating  on  Long  Island,  and  com- 
prised within  what  is  commonly  laiown  as  the  Brooklyn  Rapid  Transit 
system.  It  was  stipulated  that  certain  of  the  defendants  had  within 
six  years  before  suit  used  the  Type  14  switch,  but  had  discontinued  the 
same,  and  that  all  the  defendants  had  within  the  period  named  used 
another  switch,  called  herein  Type  1^.  Patent  612,702  is  the  only  one 
said  to  be  infringed  by  this  last  type  of  switch. 

^=:»For  other  eases  sse  same  topic  ft  KSY-NXTMBER  in  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by 


Google 


174  238  PEDBRAL  REPORTER 

Litigation  over  this  patent,  between  the  parties  here,  or  some  of 
them,  has  been  long  and  acrimonious,  with  the  result  that  discussion 
had  gone  much  beyond  what  we  regard  as  the  legitimate  limits  of  this 
cause.  Our  decision  will  be  confined  to  two  points :  (1)  Is  the  plain- 
tiff entitled  in  this  case  to  any  recovery  in  respect  of  Type  14?  (2) 
Does  Type  15  infringe? 

[1]  In  respect  of  the  first  inquiry,  ithe  court  below  found  as  a  fact 
that  the  Type  14  devices  ascertained  or  admitted  herein  as  having 
been  used  by  any  defendant — 

"had  all  been  removed  from  the  defendant's  system  prior  to  the  time  of  the 
trial.  They  are  the  same  as  the  switches  for  which  the  Transit  Development 
Company  has  been  held  responsible  in  the  preceding  suit"    229  Fed.  167. 

There  is  no  reason  to  disagree  with  this  conclusion,  and  plaintiff, 
having  had  judgment  or  decree  in  respect  of  the  switches  shown,  must 
look  to  such  judgment  for  satisfaction. 

T)rpe  15  switch  is  the  embodiment  of  a  recent  patent  to  one  Collins 
(No.  1,152,791);  wherefore  plaintiff  contends:  (1)  That  the  date  of 
invention  of  Cheatham  (its  patentee)  is  earlier  than  that  of  Collins; 
and  (2)  Cheatham's  was  a  "pioneer"  invention,  entitled  to  a  range 
of  equivalents  wide  enough  to  cover  Type  15,  despite  many  dissim- 
ilarities in  structure. 

It  is  urged  that  both  these  facts  (and  they  are  facts  as  distinct  from 
arguments)  are  shown  by  the  record  of  the  case  before  us  in  194 
Fed.  963,  114  C.  C.  A.  599,  wherein  Cheatham  swore  to  his  earlier 
inventive  date,  and  this  court  is  said  to  have  found  or  held  that  patent 
612,702  was  a  pioneer.  The  record  in  that  case  was  offered  in  evi- 
dence "in  bulk"  at  the  trial  herein,  and  rejected.  Such  rejection  was 
entirely  right  as  to  Cheatham's  alleged  testimony  respecting  his  date 
of  invention,  because  the  offer  was  not  made  on  the  ground  of  the 
witness'  death  or  absence.    EcSiubert  v.  Appleton  (C.  C.)  67  Fed.  924. 

[2]  Nor  did  that  record  prove,  nor  tend  to  show,  that  Cheatham's 
patent  must  be  viewed  as  pioneer  by  the  trial  court,  for  to  that  extent 
does  the  contention  go.  In  that  action  at  law,  it  was  quite  properly 
left  to  the  jury  to  decide  whether  the  invention  was  of  that  primary 
character  to  which  the  convenient  word  "pioneer"  had  come  to  be 
applied.  We  may  assume  that  the  jury  so  found,  and  that  their  ver- 
dict became  the  law  of  the  patent  as  between  the  parties  to  that  suit. 
We  so  held  in  the  subsequent  equity  action.  209  Fed.  229,  126  C. 
C.  A.  297.  But  that  such  verdict,  or  the  judgment  entered  thereupon, 
became  an  adjudication  of  status,  decisive  of  the  primary  nature  of 
the  invention,  and  binding  on  all  subsequent  triers  of  facts  in  suits 
between  different  parties,  is  a  proposition  not  to  be  sustained.  We 
distinctly  overruled  it  in  Fountain,  etc,  Co.  v.  Steel  City,  etc.,  Co., 
223  Fed.  544,  139  C.  C.  A.  134. 

[3]  Before  it  is  necessary  to  consider  whether,  on  the  competent 
and  material  evidence  in  this  record,  it  is  shown  that  Cheatham's  in- 
vention is  primary,  or  whether,  upon  the  widest  range  of  equivalents, 
infringement  can  be  discovered  in  the  use  of  Type  15,  the  question 
arises  whether  Cheatham  is  not  estopped  to  deny  that  Collins'  is  a 
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different  device,  resting  on  a  different  idea,  and  embodying  an  inven- 
tive thought  wholly  separate  from  that  revealed  by  the  patent  in  suit. 
It  is  obvious  that  the  most  generous  equivalents  can  never  go  beyond 
the  invention  revealed  by  drawings  and  specifications  and  assured  by 
claims.    Groth  v.  International,  etc.,  Co.,  61  Fed.  284,  9  C.  C.  A.  507. 

[4]  It  appears  that  Cheatham  filed  an  application  for  a  patent,  sub- 
stantially when  Collins  did,  in  1911 ;  an  interference  resulted,  and  Col- 
lins won,  receiving  his  patent  above  referred  to.  Cheatham's  verified 
application  is  in  evidence.  It  is  not  doubted  that  Cheatham  described 
substantially,  if  not  exactly,  what  Collins  did,  and  therefore  in  1911 
asserted  in  effect  that  there  was  a  patentable  difference  between  what 
was  already  covered  by  No.  612,702  and  what  he  asked  for,  but  found 
Collins  entitled  to.  No  range  of  equivalents  can  overcome  a  patentable 
difference;  nor  is  the  truth  of  this  statement  impaired  by  the  fact 
that  a  patentable  improvement  may  in  use  be  applicable  only  to  a  major 
device  covered  by  an  earlier  patent. 

It  is  conclusively  presumed  that  no  one  knows  as  thoroughly  as 
does  the  inventor  what  are  the  limits  of  his  own  inventive  thought; 
most  of  the  doctrine  of  claims  rests  on  this  presumption.  It  follows 
that,  when  Cheatham  applied  for  (in  substance)  a  patent  on  Type  15 
switch,  he  thereby  affirmed  that  he  did  not  think  or  believe  that  what 
he  wished  to  patent  was  covered  by  his  own  or  any  other  existing  grant 
of  monopoly.  The  conclusion  is  that  what  Cheatham  declared  to  be 
patentable  as  against  himself  (inter  alios)  is  to  be  taken  as  not  em- 
braced in  No.  612,702,  and  by  his  own  assertion,  and  therefore  does 
not  infringe.  This  is  the  doctrine  of  McClain  v.  Ortmayer,  141  U. 
S.  419,  12  Sup.  Ct.  76,  35  L.  Ed.  800,  and  singularly  applicable  to  the 
facts  at  bar. 

Since  it  may  be  contended  that  Type  15,  and  Collins'  device  gener- 
ally, though  sufficiently  novel  to  warrant  patwiting,  nevertheless  em- 
braces matters  protected  by  the  patent  in  suit,  and  must  therefore  pay 
tribute,  we  proceed  to  ascertain  what  this  record  shows  in  respect  of 
the  nature  of  the  patent  under  consideration.  In  the  decision  below, 
and  the  several  other  opinions  there  referred  to,  the  arrangements  and 
operation  of  Cheatham's  switch  are  fully  set  forth.  In  our  judgment 
the  invention  is  very  far  from  meriting  such  descriptions  as  were  given 
of  pioneer  devices  in  Wagner,  etc.,  Co.  v.  Wyckoff  ct  al.,  151  Fed. 
589,  81  C.  C.  A.  129,  and  Autopiano  Co.  v.  Amphion,  etc.,  Co.,  186 
Fed.  163,  108  C.  C.  A.  291. 

[5-8]  The  only  claim  alleged  as  applicable  to  Type  15,  is  No.  3, 
of  612,702.  See  194  Fed.  964,  114  C.  C.  A.  599.  That  claim  is  for 
a  combination  of  old  and  well-known  parts,  producing  an  effect  which, 
of  course,  could  not  be  patented,  and  as  to  which  similarity  of  result 
is  not  (per  se)  even  evidence  of  equivalence  or  infringement.  Burr  v. 
Duryee,  1  Wall.  (68  U.  S.)  572,  17  L.  Ed.  650;  Westinghouse  v.  Boy- 
den,  etc.,  Co.,  170  U.  S.  537,  18  Sup.  Ct.  707,  42  L.  Ed.  1136.  One  of 
the  enumerated  elements  of  that  combination  is  an  "electro-magnet 
having  a  spring  armature,"  which  means  that,  according  to  the  strength 
of  the  current  energizing  the  magnet,  the  switch-actuating  current 
flows  through  a  contact  touching  the  armature  by  force  of  a  spring. 
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or  through  another  contact  by  force  of  the  magnet's  attraction  over- 
coming tne  spring.  Another  element  is  described  as  "parallel  contact 
strips,"  a  phrase  meaning  that  the  switch-actuating  current  flows 
through  a  circuit  always  completed  by  the  passage  of  the  trolley  wheel 
along  the  "contact  strips,"  which  together  bridge  the  trolley  wire  and 
prevent  the  trolley  wheel  touching  the  same  while  passing  the  length 
of  the  said  strips.  Whenever  the  trolley  wheel  is  not  present  to  com- 
plete the  circuit,  there  is  no  complete  path  (in  Cheatham's  device)  for 
the  switch-actuating  current. 

These  elements  are  vital  to  the  claim  in  suit.  Type  15  switch  uses 
neither  of  them,  and  would  not  operate  if  they  were  present. 

We  need  not  go  further,  for  we  find  it  difficult  to  imagine  a  patent 
so  primary  as  to  entitle  the  inventor  to  an  equivalency  such  as  is  here 
demanded ;  but  as  this  patent  is  a  narrow  one,  both  by  the  very  specific 
language  of  its  own  claim  and  by  its  nature  (in  view  of  the  prior  art), 
we  are  of  opinion  that  Type  15  does  not  infringe,  and  uphold  that 
finding  of  the  court  below  in  favor  of  those  defendants  against  whom 
plaintiff  heretofore  recovered  judgment  at  law  because  of  their  use 
of  Type  14.  No  judgment  or  decree,  based  on  the  use  of  an  infring- 
ing article,  can  ever  prevent  the  same  defendant  from  using  a  non- 
infringing one.  Such  judgment  or  decree  may  limit  available  de- 
fenses, but  it  can  do  no  more. 

Let  the  decree  be  affirmed,  with  costs. 
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IRVING-PITT  MFG.  CO.  r.  BLAOKWELLr-WIELANDY  BOOK  &  STATION^ 

EBY  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    December  4,  1916.) 

No.  4681. 

1.  Patents  «=»297(2) — Suits  fob  Infringement — Effect  of  Peioe  Decisions. 

In  patent  causes,  prior  decisions  of  other  courts  are  not  conclusive,  but, 
if  based  on  substantially  the  same  evidence,  should  be  followed  unless  the 
second  court  is  clearly  of  a  different  opinion. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  I  482;  Dec.  Dig, 
€=»297(2).] 

2.  Patents  ^=»22— Infbinqement— Equivai.ent& 

The  range  of  equivalents  to  which  a  patentee  is  entitled  depends  upon 
and  varies  with  the  extent  and  nature  of  the  invention. 

[Ed.  Note. — ^For  other  cases,  see  Patents,  Cent.  Dig.  §  24;  Deo.  Dig 
<8»22.] 

8.  Patents  ^=»328 — ^Validity  and  Infringement — Loose-Leaf  Binder. 

The  Pitt  patent,  No.  778,070,  for  a  loose-leaf  binder,  in  view  of  the 
prior  art  Is  entitled  to  a  comparatively  limited  range  of  equivalents,  and 
as  so  construed  held  not  Infrlpged  by  the  binder  of  the  Watson  patent. 
No.  1,049,785. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri ;  David  P.  Dyer,  Judge. 

Suit  in  equity  by  the  Irving-Pitt  Manufacturing  Company  against 
the  Blackwell-Widandy  Book  &  Stationery  Company.  Decree  for  de- 
fendant, and  complainant  appeals.    Affirmed. 

Dean  S.  Edmonds  and  John  C.  Pennie,  both  of  New  York  City  (Pen- 
nie,  Davis  &  Marvin,  of  New  York  City,  on  the  brief),  for  appellant. 
Bruce  S.  Elliott,  of  St.  Louis,  Mo.,  for  appellee. 

Before  SMITH  and  GARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

SMITH,  Circuit  Judge.  The  complainant,  the  Irving-Pitt  Manu- 
facturing Company,  a  corporation,  is  the  owner  of  letters  patent  No. 
778,070  granted  December  20,  1904,  to  the  Irving-Pitt  Manufacturing 
Company  of  Kansas  City,  Mo.,  a  copartnership,  assignee  of  William 
P.  Pitt  for  an  improvement  in  loose-leaf  books.  In  Irving-Pitt  Manu- 
facturing Co.  v.  Twinlock  Co.  (McMillan  Book  Company,  intervener) 
220  Fed.  325,  in  the  District  Court  for  the  Southern  District  of  New 
York  presided  over  by  Judge  Rose  oiE  Maryland,  it  was  determined 
that  this  patent  was  valid.  This  case  was  affirmed  on  appeal  on  the 
opinion  filed  below  in  140  C.  C.  A.  603,  225  Fed.  1022.  The  evidence 
as  to  the  prior  art  was  substantially  the  same  in  that  case  as  in  this  one. 

[1]  In  Mast,  Foos  &  Co.  v.  Stover  Mfg.  Co.,  177  U.  S.  485,  20  Sup. 
Ct.  708, 44  L.  Ed.  856,  in  speaking  of  the  eflfect  of  such  a  decision  under 
the  rule  of  comity,  it  is  said : 

"Ck>mlty  Is  not  a  rule  of  law,  but  one  of  practice,  convenience,  and  expe- 
diency. It  Is  something  more  than  mere  courtesy,  which  Implies  only  defer- 
ence to  the  opinion  of  others,  since  It  has  a  substantial  value  In  securing  unl- 
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tormlty  of  decision,  and  discouraging  repeated  litigation  of  the  same  question. 
But  its  obligation  is  not  imperative.  If  it  were,  the  indiscreet  action  of  one 
court  might  become  a  precedent,  increasing  in  weight  with  each  successlye  ad- 
judication, until  the  whole  country  was  tied  down  to  an  unsound  principle. 
Comity  persuades,  but  it  does  not  command.  It  declares,  not  how  a  case  shall 
be  decided,  but  how  it  may  with  propriety  be  decided.  It  recognizes  the  fact 
that  the  primary  duty  of  every  court  is  to  dispose  of  cases  according  to  the 
law  and  the  facts ;  in  a  word,  to  decide  them  right  In  doing  so,  the  Judge  is 
bound  to  determine  them  according  to  his  own  convictions.  If  he  be  clear  in 
those  convictions,  he  should  follow  them.  It  is  only  in  cases  where,  in  his  own 
mind,  there  may  be  a  doubt  as  to  the  soundness  of  his  views,  that  comity 
comes  in  play  and  suggests  a  uniformity  of  ruling  to  avoid  confusion,  until  a 
higher  court  has  settled  the  law.  It  demands  of  no  one  that  he  shall  abdicate 
his  individual  Judgment,  but  only  that  deference  shall  be  paid  to  the  Judgments 
of  other  co-ordinate  tribunals.  Clearly  it  applies  only  to  questions  which 
have  been  actually  decided,  and  which  arose  under  the  same  facts. 

"The  obligation  to  follow  the  decisions  of  other  courts  in  patent  cases,  of 
course,  increases  in  proportion  to  the  number  of  courts  which  have  passed 
upon  die  question,  and  the  concordance  of  opinion  may  have  been  so  general  as 
to  become  a  controlling  authority.  So,  too,  if  a  prior  adjudication  has  fol- 
lowed a  final  hearing  upon  pleadings  and  proofs,  especially  after  a  protracted 
litigation,  greater  weight  should  be  given  to  it  than  if  it  were  made  upon  a 
motion  for  a  preliminary  injunction." 

The  opinion  in  that  case  by  Mr.  Justice  Brown  has  been  repeatedly 
followed  in  the  various  Circuit  Courts  of  Appeals  in  the  United  States. 
It  was  first  followed  in  this  circuit  by  Judge  Adams,  District  Judge  for 
the  Eastern  District  of  Missouri  but  later  a  judge  of  this  court  and 
who  recently  departed  this  life  to  the  great  sorrow  of  all  his  associates, 
in  New  York  Filter  Mfg.  Co.  v.  Jackson  (C.  C.)  112  Fed.  678. 

It  was  cited  by  this  court,  though  not  in  a  patent  case,  in  Plattner 
Implement  Co.  v.  International  Harvester  Co.,  66  C.  C.  A.  438,  133 
Fed.  376.  It  was  cited  in  a  patent  case  in  an  opinion  by  Judge  Adams 
speaking  for  this  court  in  Torrqr  v.  Hancock,  107  C.  C.  A.  79,  184 
Fed.  61,  69.  In  Dodger  v.  German-American  Filter  Co.,  in  the  Cir- 
cuit Court  of  Appeals  for  the  Second  Circuit,  122  C.  C.  A.  472,  204 
Fed.  274,  the  court  said : 

"The  doctrine  of  stare  decisis  applies.  Though  the  decisions  of  other  courts 
are  not  conclusive  upon  us,  an  orderly  administration  of  the  law  requires  us  to 
follow  them  when  based  upon  substantially  the  same  facts,  unless  we  are 
clearly  6t  a  difTerent  opinion.'" 

In  National  Electric  Signaling  Co.  v.  Telefunken  W.  T.  Co.,  in  the 
Circuit  Court  of  Appeals  for  the  Second  Circuit,  137  C.  C.  A.  353,  355, 
221  Fed.  629,  631,  it  is  said: 

*'Gomity,  though  it  does  not  compel  us  to  follow  the  decision  in  the  First  cir- 
cuit, certainly  does  require  us  to  do  so  unless  we  are  strongly  persuaded  that 
the  decision  is  erroneous.  In  view  of  the  fact  that  the  apparatus  of  the  dalms 
in  question  has  never,  so  far  as  we  can  find,  gone  into  commercial  use  and  has 
been  limited,  by  a  court  haying  ooH)rdinate  Jurisdiction  with  this  court,  to  ap- 
paratus desoibed  and  shown,  we  should  be  very  sure  of  our  position  before  in- 
terpreting the  claims  so  that  they  will  practically  dominate  the  art" 

The  Circuit  Court  of  Appeals  of  the  Second  Circuit,  in  Baldwin  v. 
Abercrombie  &  Fitch  Co.,  228  Fed.  895,  898,  143  C.  C.  A.  293,  quoted 
the  opinion  of  Mr.  Justice  Brown  in  Mast,  Foos  &  Co.  v.  Stover  Mfg. 
Co.,  supra,  substantially  as  we  have  quoted  it    It  will  thus  be  seen 
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that,  while  the  decisions  in  the  Second  circuit  in  Irving- Pitt  Mfg.  Co. 
V.  Twinlock  Co.  are  exceedingly  persuasive  and  would  in  the  absence 
of  a  clear  conviction  upon  our  part  be  conclusive,  the  complainant  nec- 
essarily takes  those  decisions  subject  to  all  the  weakness  shown  thereby 
in  its  case.  In  that  case  the  defense  was  invalidity  of  plaintiff's  patent 
and  noninfringement.  Briefly  stated,  the  plaintiff's  device  consists  of  a 
curved  metal  which  assumes  the  ordinary  shape  of  the  back  of  a  book 
and  constitutes  a  spring.  The  edges  of  this  metal  are  turned  up  and  in 
so  as  to  constitute  a  bearing  or  barrier.  Between  these  bearings  or 
barriers  are  inserted  two  plates  with  half  hooks  attached.  These  plates 
meeting  each  other  along  the  entire  length,  the  one  having  a  V-shaped 
projection  and  the  other  a  V-shaped  depression  also  along  its  entire 
length  forming  a  toggle  joint.  These  plates  extend  to  the  bearings  or 
barriers  mentioned  on  the  sides  of  the  spring-back.  When  the  toggle 
joint  is  depressed,  the  spring-back  throws  the  ends  of  the  hooks  or  half 
rings  in  contact  thus  making  of  them  complete  rings  which  bind  the 
inclosed  manuscripts.  When  the  hooks  are  thrown  apart,  the  toggle 
joint  is  thrown  upward  until  it  passes  the  center,  and,  to  prevent  it 
from  passing  up  so  high  as  to  unjoint  it,  a  cover  is  put  down  over  the 
hooks  or  half  rings  the  edges  of  this  top  plate  inclosing  the  back  or 
spring  plate.  This  may  or  may  not  be  close  against  the  back  or  spring 
plate.  The  shape  of  the  back  or  spring  plate  and  its  material  is  such 
as  to  bring  a  pressure  upon  the  hook  plates  and  cause  the  hooks  to  open 
or  shut  with  a  snap. 

On  the  other  hand,  the  defendant  is  manufacturing  under  the  patent 
No.  1,049,785,  issued  to  Richard  M.  Watson  January  7,  1913,  upon 
an  improvement  in  loose-leaf  binders.  This  is  best  illustrated  by  Figure 
2  of  the  drawings  accompanying  his  application  which  was  as  follows : 


J7gc^ 


There  are  no  plates  of  the  character  used  in  complainant's  patent. 
In  a  curved  back  such  as  used  by  complainant  but  in  the  actual  manu- 
facture of  less  resilient  metal,  and  there  was  no  provision  that  the 
back  should  be  of  resilient  metal,  the  wires  indicated  ip  the  drawings 
forming  a  toggle  joint  at  "1"  but  by  reason  of  the  form  of  the  wires 
when  the  hooks  which  were  an  integral  part  of  the  same  were  pulled 
apart  the  wires  expand  in  length  simply  using  the  back  plate  not  as  a 
spring  but  as  bearings  or  barriers  by  which  the  wires  are  lengthened 
and  so  narrowed.  In  other  words,  tiie  complainant's  patent  is  wholly 
dependent  upon  the  curved  shape  of  the  back  or  spring  plate,  and  its 
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resiliency,  while  the  defendant's  patent  does  not  at  all  depend  upon 
either,  but  upon  the  spring  character  of  the  wires  as  indicated.  We 
do  not  mean  that  with  even  the  least  resilient  of  metals  and  a  curved 
back  there  would  be  no  tendency  of  the  back  to  give  and  return  to  its 
position  after  the  toggle  joint  has  passed  the  center,  but  that  the  Wat- 
son patent  would  operate  in  a  firm  case  in  which  there  was  no  spring 
to  the  back  at  all.  In  other  words,  in  defendant's  structure  any  spring 
that  may  have  come  from  the  back  as  previously  indicated  is  purely  in- 
cidental and  not  at  all  functional. 

This  brings  us  to  the  question  of  the  rank  of  the  complainant's  patent 
as  primary  or  otherwise  and  to  how  far  the  complainant  was  entitled 
to  equivalents. 

In  Irving-Pitt  Mfg.  Co.  v.  Twinlock  Co.  (D.  C.)  220  Fed.  325,  Judge 
Rose  said : 

"The  inventor  wa^  far  from  the  firdt  comer  into  this  general  field.  Many 
patents  for  various  forms  of  such  books,  or  of  devices  to  form  a  part  of 
them,  had  preceded  his.  As  under  such  drcamstances  is  to  be  expected,  the 
McMillan  finds  most  or  all  of  the  separate  elements  of  complainant's  combina- 
tion in  the  prior  art  That,  however,  is  unimportant,  if  in  fact  complainant 
has  made  a  new  and  useful  combination  of  some  of  these  elements  and  in 
doing  so  has  exercised  what  is  (for  want  of  a  better  term)  called  inventive 
genius." 

Again,  speaking  of  the  tenth  claim  of  the  complainant's  patent,  he 
says: 

*'It  is  very  old  to  fasten  one  thing  to  another  by  a  strip  of  cloth.  Complain- 
ant has  no  right  to  monopolize  any  other  way  of  doing  this  than  that  claimed! 
in  his  patent" 

[2]  In  Paper  Bag  Patent  Case,  210  U.  S.  405, 28  Sup.  Ct  748,  52  L. 
Ed.  1 122,  the  court  said : 

"The  right  view  is  expressed  in  Miller  v.  Eagle  Mfg.  Co.,  151  17.  S.  186,  207 
[14  Sup.  Ct  310,  318  (38  L.  Ed.  121)],  as  follows:  *The  range  of  equivalents 
depends  upon  the  extent  and  nature  of  the  invention.  If  the  invention  is 
broad  and  primary  in  its  character,  the  range  of  equivalents  will  be  corre- 
spondingly broad,  under  the  liberal  construction  which  the  courts  give  to  such 
inventions.'  And  this  was  what  was  decided  in  Kokomo  Fence  Madiine  Case 
[189  U.  S.  8,  23  Sup.  Ct.  521,  47  L.  Ed.  689]  supra,  Cimiotti  Unhairing  Co.  v. 
American  Fur  Refining  Co.,  [198  U.  S.  399,  25  Sup.  Ct.  697,  49  L.  Ed.  1100) 
supra,  and  Computing  Scale  Co.  v.  Automatic  Scale  Co.,  204  U.  S.  609  [27  Sup. 
Ct.  307,  51  L.  Ed.  645].  It  is  from  the  second  of  those  cases,  as  we  have  seen, 
that  the  citation  is  made  which  petitioner  contends  the  point  of  law  upon 
which  infringement  depends  is  formulated;  but  it  was  said  in  that  case:  *It 
is  well  settled  that  a  greater  degree  of  liberality  and  a  wider  range  of 
equivalents  are  permitted  where  the  patent  is  of  a  pioneer  character  than 
when  the  Invention  is  simply  an  improvement,  may  be  the  last  and  successful 
step,  in  the  art  theretofore  partially  developed  by  other  inventors  in  the  same 
field.' 

''It  Is  manifest  therefore  that  it  was  not  meant  to  decide  that  only  pioneer 
patents  are  entitled  to  invoke  the  doctrine  of  equivalents,  but  that  it  was 
decided  that  the  range  of  equivalents  depends  upon  and  varies  with  the  degree 
of  invention.  See  Ives  et  al.  v.  Hamilton,  Ex'r,  92  U.  S.  426  [23  L.  Ed.  494] ; 
Hoyt  V.  Home,  145  U.  S.  302  [12  Sup.  Ct.  922,  36  L.  Ed.  713] ;  Peering  v. 
Winona  Harvester  Works,  155  U.  S.  286  [15  Sup.  Ct  118,  39  L.  Ed.  153]; 
Walker  on  Patents,  f  362;   Robinson  on  Patents,  |  258.** 
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In  the  recent  cajse  of  Moon-Hopkins  Billing  Machine  Co.  et  al.  v. 

Dalton  Adding  Machine  Co.  et  al,  —  C.  C.  A. ,  236  Fed.  936,  this 

court  said : 

"The  right  of  a  patentee  to  the  mechanical  equivalents  of  his  structure  or 
device  Is  proportioned  to  the  position  of  his  Invention  In  the  art  to  which  It 
relates.  If  the  Invention  Is  a  pioneer  or  primary  one,  his  right  Is  broad  and 
comprehensive ;  If  but  for  a  slight  Improvement  it  Is  correspondingly  narrow. 
Between  the  two  extremes  the  measure  of  equivalents  varies  accordingly." 

[3]  We  have  examined  the  many  patents  introduced  and  are  of  the 
opinion  that,  owing  to  the  state  of  the  art  at  the  time  of  complainant's 
patent,  it  was  entitied  to  a  comparatively  limited  scope  of  equivalents, 
and  the  defendant's  book  does  not  in  this  view  infringe  the  patent  of 
complainant,  and  the  decree  of  the  District  Court,  having  been  to  the 
same  effect,  is  affirmed. 


COLUMBIA  MACHINE  &  STOPPER  COBP.  V.  ADRIANCB  MACH.  WORKS, 

Inc.,  et  al. 

SAME  V.  FERD.  NEUMER,  Inc. 

(Circuit  Court  of  Appeals,  Second  Circuit.     November  14,  1916.) 

No.  13. 

Patents  ^=s>32S— Infringement — ^Bottle  Capping  Machine. 

The  Lawson  patent.  No.  1,096,406,  for  a  bottle  capping  macbine,  held 
Infringed  by  a  modified  structure  built  by  defendants. 

Appeals  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Suits  in  equity  by  the^  Columbia  Machine  &  Stopper  Corporation 
against  the  Adriance  Machine  Works,  Incorporated,  and  Benjamin 
Adriance  and  against  Ferd.  Neumer,  Incorporated.  From  orders  grant- 
ing supplemental  injunction,  defendants  appeal.    Affirmed. 

For  former  opinions,  see  (D.  C.)  226  Fed.  203 ;  226  Fed.  455,  141 
C.  C.  A.  198. 

The  following  is  the  opinion  of  Veeder,  District  Jud.ge,  in  the  court 
below: 

I  have  no  doubt  of  tbe  validity  and  propriety  of  the  complainant's  procedure 
under  tbe  circumstances.  After  all,  tbe  issue  must  be  determined  by  a  com- 
parison of  tbe  two  mechanical  structures. 

In  their  altered  machine  the  defendants  employ,  Instead  of  a  vertical  shaft 
extending  through  the  base  for  the  purpose  of  rotating  the  bottle  support,  a 
shaft  which  is  cut  off  above  the  base,  but  which  is  positively  connected  to  an 
auxiliary  shaft  extending  into  the  base  for  the  purpose  of  rotating  the  bottle 
support,  thereby  performing  the  identical  function  which  the  lower  part  of 
the  main  shaft  performed  in  the  machine  adjudged  to  be  an  Infringement.  'There 
has  been  no  change  in  the  manner  in  which  the  cam  and  concentric  bottle 
support  are  rotated  in  the  defendants'  new  machine.  The  cam  is  secured  to 
the  main  shaft,  and  the  bottle  support,  which  is  concentric  with  the  main 
shaft,  is  rotated  through  a  gear  near  its  periphery  by  the  auxiliary  shaft, 
which  is  geared  to  the  main  shaft  and  partakes  of  Its  motion.    The  complain- 
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ant's  combination  has  been  held  to  be  novel  and  meritorious,  and  as  such 
entitled  to  a  fair  range  of  equivalents. 

I  am  of  opinion  that  this  machine  Infringes  claim  6  of  the  patent  in  suit, 
and  the  complainant's  motion  is  granted. 

Alfred  C.  Coxe,  Jr.,  of  New  York  City,  and  John  W.  Steward,  of 
Paterson,  N.  J.,  for  appellant  Adriance  Co. 

Tomlinson,  Coxe  &  Tomlinson,  of  New  York  City,  for  apjJellant 
Ferd.  Neumer,  Inc. 

Henry  D.  Williams,  of  New  York  City,  for  appellee. 

Before  WARD  and  ROGERS,  Circuit  Judges,  and  MAYER,  Dis- 
trict Judge. 

PER  CURIAM.    Decrees  affirmed. 


OHMER  PARE  REGISTER  CO.  ▼.  OHMER  et  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    December  15,  1916.) 

No.  2857. 

1.  Patents  ^=s>328 — ^Invention — Operatino  Means  fob  Fare  Registers. 

The  Ohmer  and  Tyler  reissue  patent,  No.  11,911  (original  No.  635,343), 
for  mechanism  for  operating  fare  registers,  claims  12  and  13,  construed 
broadly,  are  void  for  lack  of  invention,  in  view  of  the  prior  art 

2.  Patents  ^=»17 — ^Invention — Scope  of  Patent. 

In  considering  the  scope  of  an  invention,  to  determine  whether  the 
advance  made  amounts  to  invention  or  only  mechanical  skill,  the  ques- 
tion is  one  of  fact,  taking  into  account  the  entire  prior  art. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  £§  16,  17;  Dec. 
Dig.  «=>17.] 

3.  Patents  (S=>328 — ^Validity  and  Infringement — Fare  Recorder. 

The  Ohmer  patent,  No.  646,757,  for  a  fare  recorder,  in  view  of  the 
meritorious  result  obtained  by  the  combination,  marking  a  substantial 
advance  in  the  art,  discloses  invention  and  is  valid;  also  held  infringed 
as  to  claims  4,  6,  and  13,  and  not  infringed  as  to  claims  7  and  14. 

4.  Patents  ^=»26(2) — Combinations — Combination  or  Aooreoation. 

To  constitute  a  combination,  and  not  merely  an  aggregation,  it  is  not 
necessary  that  all  the  constituents  so  enter  into  the  combination  as  to 
coact  all  the  time  with  all  the  others,  or  change  the  mode  of  connection 
with  every  other ;  but  it  is  sufilcient  that  the  elements  so  coact  that  as 
a  consequence  of  their  union  a  new  and  useful  result,  and  not  a  mere 
aggregation  of  several  results,  follows. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  |  29;  Dec  Dig. 
<&=^26(2).] 

6.  Patents  ^=»328 — Infringement — Fare  Register. 

The  Ohmer,  Tyler,  and  Breidenbach  patent  No.  6^,322,  for  a  fare 
register,  narrowly  construed,  as  required  by  the  prior  time  recorder  art, 
held  not  infringed. 

6.  Patents  ^=>56 — Prior  Art — ^Analogous  Arts. 

The  time  recorder  art  is  analogous  to  the  fare  recorder  art 
[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  §  89;   Dec  Dig. 
«=»56.] 
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7.  Patents  ^=^22 — Infringebient — ^Mechanical  Equivalents. 

The  doctrine  of  mechanical  equivalency  requires  that  the  result  be  ac- 
complished in  substantially  the  same  way,  and  the  range  of  equivalents 
depends  upon  the  advance  made  by  the  inventor  in  the  art 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  |  24;  Dec  Dig. 
<&=»22.1 

8,  Patents   ^==>165 — Construction — Voluntaet   liiMiTATiON. 

An  intentional  limitation  by  a  patentee  is  none  the  less  effective,  be- 
cause unnecessary  or  self-imposed. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  S  241;  Dec.  Dig. 
«=>165.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Ohio ;  John  E.  Sater,  Judge. 

Suit  in  equity  by  the  Ohmer  Fare  Register  Company  against  Wilfred 
I.  Ohmer  and  others.  Decree  for  defendants,  and  complainant  appeals. 
Reversed. 

R.  J.  McCarty,  of  Dayton,  Ohio,  for  appellant 
H.  A.  Toulmin,  of  Dayton,  Ohio,  for  appellees. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  McCALL, 
District  Judge. 

KNAPPEN,  Circuit  Judge.  Suit  for  infringement  of  three  patents 
relating,  respectively,  to  street  car  fare  registers  or  fare  recorders. 
The  appeal  is  from  a  decree  dismissing  the  bill  for  noninfringement. 

[1]  The  first  patent  (reissue  No.  11,911,  May  28,  1901,  to  John  F. 
Ohmer  and  another),  relates  to  means  for  operating  fare  registers. 
The  original  patent  issued  October  24,  1899,  and  was  followed  by  an 
intermediate  reissue  October  13,  1900.  The  patent  expired  pending 
this  appeal.  When  the  original  patent  was  applied  for  (January  19, 
1899),  registers  counting  and  indicating  a  single  class  of  fares  were 
old;  and  multiple  fare  registers — ^that  is  to  say,  registering  two  or 
more  classes  of  fares — were  not  new.  Such  multiple  registers  were 
not  only  of  the  portable  class,  such  as  illustrated  by  Hornum's  1875 
patent,  and  that  to  Ohmer  himself  issued  in  1896,  but  included  several 
t)rpes  designed  for  permanent  attachment  to  the  car,  as  illustrated  by 
the  patent  to  Boyd  (1896),  which  registered  three  separate  classes  of 
fares,  the  Wright  patent  (1896),  also  registering  three  classes  of  fares, 
and  the  patent  to  Ohmer  himself  (1897),  adapted  to  a  plurality  of  fares 
(the  drawings  showing  five  different  classifications) ;  and  Kelch  had, 
in  1898,  applied  for  a  patent  (granted  in  1902)  disclosing  mechanism 
for  not  only  indicating  and  counting,  but  also  for  recording,  two  or 
more  classes  of  fares.  At  least  one  three-fare  register  was  in  com- 
mercial use  when  the  patent  in  suit  was  applied  for. 

The  reissue  in  suit  has  no  relation  to  the  mechanism  for  indicating, 
registering,  or  recording  fares.  It  relates  merely  to  mechanism  for 
operating  or  actuating  the  registering  mechanism.  The  patent  does  not 
even  mention  fare  recorders,  although  the  means  in  question  are  obvi- 
ously adapted  to  actuating  the  mechanism  therefor,  as  well  as  that  for 
counting  and  registering.    The  means  illustrated  and  described  in  the 
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patent  include  a  series  of  vertically  movable  slides,  each  having  a 
laterally  projecting  foot,  and  adapted  each  to  engage  and  actuate  a 
given  series  of  registering  wheels  and  a  fare  display  tablet.  The  in- 
vention, as  stated  in  the  patent,  comprises  means  for  actuating  these 
slides  "separately  and  at  different  times."  The  actuating  means  con- 
sist of  a  depending  arm  carried  by  a  horizontally  slidable  carriage,  and 
adapted  to  be  slid  under  the  foot  of  the  vertical  slide  associate  with 
the  desired  bank  of  fare  register  wheels.  The  turning,  by  the  conduc- 
tor, of  a  rod  conveniently  disposed  in  the  car  (imtil  the  pointer  on  a 
dial  indicates  the  fare  collected),  actuates  a  chain  gear  which  moves 
the  carriage  to  the  desired  position.  This  sets  the  actuator.'  A  pull,  by 
the  conductor,  on  a  rope  connected  with  the  transverse  bar  lifts  it  and 
in  turn  the  depending  arm,  and  thereby  raises  the  vertical  slicie  which 
actuates  the  register  wheel. 

The  patent  has  IJ  claims,  Nos.  12  and  13  being  the  only  ones  in 
issue.  !^ach  of  the  first  5  claims  contains  as  elements  both  the  horizon- 
tal and  vertical  sliding  members  referred  to.  Claims  6  to  11  are  some- 
what broader.  Claim  12  is  printed  in  the  margin.^  Claim  13  differs 
from  claim  12  only  in  caUing  for  the  second  movement  of  the  actuating 
device  "in  planes  at  an  angle  to  the  plane  of  said  initial  movements," 
and  for  parallel  relation  between  the  two  operating  members,  which  in 
plaintiff's  mechanism,  as  disclosed  and  as  manufactured,  are  the  set- 
ting rod  and  the  actuating  rope. 

Defendants*  operating  means  may  be  thus  compared  and  contrasted 
with  plaintiff's:  (a)  Defendants'  actuating  device,  instead  of  being 
a  depending'  arm  of  a  transversely  moving  carriage,  is  a  sleeve  (splined 
upon  a  shaft)  itself  made  to  slide  transversely  of  the  machine,  and 
carrying  two  oppositely  disposed  projections;  (b)  defendants'  actu- 
ating device,  instead  of  being  brought  into  initial  position  by  the  turn- 
ing of  the  rod  which  actuates  the  carriage  from  which  the  actuating 
arm  depends,  is  brought  into  such  initial  position  by  means  of  a  car- 
riage or  block  between  whose  lugs  the  actuating  member  lies  loosely, 
the  carriage  being  mounted  upon  a  dcrew  shaft  adjacent  to  the  shaft 
carrying  the  actuating  member;  the  revolving  of  the  screw  shaft  by 
means  of  a  rod  causing  the  carriage  to  move  upon  its  shaft,  and  thus 
the  actuating  member  to  move  upon  its  own  separate  shaft;  (c)  de- 
fendants' actuating  device,  instead  of  being  actuated  by  the  lifting 
(through  the  rope)  of  the  transversely  moving  member  carrying  the 
depending  arm,  is  so  actuated  by  the  reciprocating  movement,  trans- 
versely of  the  machine  (through  the  operation  of  a  separate  rod  con- 
trolled by  the  conductor),  of  a  shaft  which,  through  suitable  gears^ 
turns  the  shaft  on  which  the  actuating  device  is  splined,  so  bringing  one 

1**12.  In  operating  means  for  fare  registers,  tlie  combination  of  an  actuating 
device  adapted  to  be  initially  moved  to  various  positions  to  engage  mechanism 
of  a  fare  register,  and  adapted  to  be  subsequently  moved  to  actuate  said  fare 
register  mechanism,  operating  members  connected  with  said  actuating  device 
and  attached  to  a  car,  one  of  said  operating  members  being  adapted  to  shift 
said  actuating  device  in  its  first  or  initial  movement,  and  the  other  of  said 
operating  members  being  adapted  to  operate  said  actuating  device  in  its  sec- 
ond or  subsequent  movements." 
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of  tbe  projections  thereon  into  engagement  with  the  registering  mech- 
anism. Defendants'  operating  members  are  thus  two  separate  rods, 
as  compared  with  plaintiff's  rod  and  cord ;  the  two  rods  being  disposed 
in  the  car  parallel  to  each  other.  Defendants'  operating  mechanism 
diflfers  materially  from  that  of  plaintiff,  especially  in  the  second  actu- 
ating movement;  but  the  claims  in  suit,  if  broadly  construed,  read  up- 
on defendants'  device.  An  important  question  is  whether,  in  view  of 
the  prior  art,  the  claims  are  valid,  if  construed  broadly  enough  to 
cover  defendants'  mechanism. 

No  invention  was  involved  in  the  first  element  of  the  combination 
of  the  claims  in  suit,  viz.,  an  actuating  device  adapted  to  be  moved, 
first,  to  the  appropriate  setting  position,  and,  second,  to  actuate  the 
registering  mechanism;  nor  in  making  the  planes  of  the  two  move- 
ments in  angular  relation  to  each  other.  Such  devices  were  common, 
not  only  in  the  related  arts,  but  in  the  fare  register  art  itself ;  several 
of  the  devices  disclosing  actuators  in  the  form  of  slides.  For  example : 
In  the  Roney  and  Mead  voting  machine  patents  (the  voting  register  art 
is  analogous  to  that  of  fare  registers*)  the  actuator  moves  sidewise  to 
engage  the  recorder  slide  and  vertically  to  actuate  it.  In  the  Howe 
voting  machine  patent  a  crank  handle  operated  by  the  voter  moves  a 
sliding  block  in  position  to  actuate  the  desired  slide,  and  the  movement 
of  the  turnstile  as  the  voter  leaves  the  booth  operates  gearing  which 
actuates  the  slide  and  records  the  vote.  The  plane  of  the  second  move- 
ment is  angular  to  that  of  the  first.  It  is  enough,  however,  to  refer  to 
Ohmer's  1897  fare  register  patent,  which  discloses  a  plurality  of  slides 
radially  mounted,  an  actuator  in  the  form  of  a  finger  on  a  rod,  mov- 
able to  position  to  engage  and  actuate  any  one  of  the  slides,  as  directed 
on  the  dial  by  the  position  of  the  pointer  on  the  operating  rod;  the 
actuator  being  set  by  the  rotation  of  the  rod  and  actuated  by  a  sliding 
movement  outwardly.  If  it  be  thought  that  invention  can  be  found  in 
raising  the  actuating  mechanism  by  means  of  a  vertical  slide,  it  is 
enough  that  the  defendants  have  not  that  device. 

It  is  evident  that  any  invention  which  may  be  found  to  exist  in  the 
broad  claims  in  suit  must  reside  in  the  inclusion  in  the  combination  of 
two  operating  members,  both  connected  with  the  actuator;  the  one 
adapted  to  shift  it  into  setting  position,  the  other  to  actuate  it.  (We 
pass  for  the  present  the  parallel  position  of  the  two  operating  members 
called  for  by  claim  13.)  In  the  fare-registering  devices  of  Kelch  and 
Boyd  a  separate  operating  device  (in  those  cases  a  cord)  is  employed 
for  each  class  of  fare  to  be  registered.  In  the  Ohmer  1897  patent  a 
single  rod  is  employed  for  both  the  setting  and  actuating  movements^ — 
the  rotary  movement  of  the  rod  setting  the  actuator,  and  the  longitudi- 
nal movement  giving  it  an  outward  sliding  motion.  The  inventors  in 
the  patent  in  suit  which  we  are  now  considering  distinguish  their  oper- 
ating device  as  an  improvement  over  such  methods  of  operation.  The 
ultimate  question  would  seem  to  be  whether,  in  view  of  the  prior  art, 
the  broad  employment  of  separate  setting  and  actuating  members,  in- 
cluding their  arrangement  in  the  car,  involves  invention  ? 

'  Is  Ohmer's  1S97  fare  register  patent  the  mechanism  was  treated  as  appll- 
cablf"  to  operating  a  cash  register  from  distant  points* 
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According  to  Wright's  fare  indicator  and  recorder  patent  (1896),  the 
desired  counting  and  indicator  wheel  and  the  recorder  wheel  are  oper- 
ated by  a  cord  in  the  car  operated  by  the  conductor;  another  cord, 
also  in  the  car,  is  used  for  actuating  the  recording  mechanism.  In  the 
Kennelly  fare  register  patent  (1895)  the  turning  of  a  shaft  by  the 
conductor  puts  an  actuator  into  operative  connection  with  one  of  the 
two  registers ;  a  pull  upon  a  separate  rod  moves  the  actuator  and  thus 
the  register.  True,  in  Wright's  device  the  separate  classifications  are 
dollars,  dimes,  and  cents,  and  his  cords  did  not  effect  the  same  move- 
ments as  plaintiff's  rod  and  cord;  and  in  Kennelly  the  selection  is 
between  "up"  and  "down"  fares,  and  is  made  only  at  the  beginning  of 
the  respective  trips.  But  manifestly  Wright's  mechanism  is  equally 
adapted  to  three  classifications  of  fares,  and  illustrates  an  arrangement 
of  operating  members  within  the  car.  Kennelly's  mechanism  is  like- 
wise adapted  to  the  performing  of  both  operations  in  the  case  of  each 
fare.  Kennelly's  mechanism,  however,  was  operable  only  at  the  regis- 
ter.' And  it  is  said  that  the  one-rod  setting  and  actuating  mechanism 
of  Ohmer's  1897  patent  was  not  suitable  to  long  cars  by  reason  espe- 
cially of  the  tendency  of  the  rod  to  sag  and  thus  interfere  with  its  effec- 
tive longitudinal  movement.  It  is  urged  that  a  valuable  and  novel  fea- 
ture is  thus  found  in  the  parallel  arrangement  within  the  car  of  two 
operating  members  (setting  and  actuating  respectively)  accessible  to 
the  conductor  at  a  variety  of  positions  within  the  car.  In  fact,  the 
claims  in  suit  call  only  for  an  attachment  of  the  two  operating  mem- 
bers to  the  car.  But,  disregarding  this,  it  is  obvious  that,  so  far  as  the  ^ 
setting  mechanism  is  concerned,  the  device  of  Ohmer's  1897  patent  had  ' 
the  useful  feature  of  accessibility  generally  in  the  car  claimed  for  the 
mechanism  of  the  patent  in  suit.  In  view  of  this  earlier  Ohmer  device, 
and  the  devices  of  Wright  and  Kennelly,  it  is  difficult  to  find  invention 
in  the  employment  of  two  separate  members  (in  place  of  a  common 
member)  for  the  setting  and  actuating  operations,  respectively ;  and  it 
would  seem  that,  in  view  of  the  common  use  of  cords  for  mere  pur- 
poses of  pull,  not  only  in  the  arts  generally,  but  in  the  fare  counter 
and  register  arts  in  particular,  the  employment  of  a  cord  would  natural- 
ly suggest  itself  to  a  skilled  mechanic  as  avoiding  the  difficulty  said  to 
have  been  experienced  with  Ohmer's  single  rod  setting  machine.    See 

Vulcan  Soot  Cleaner  Co.  v.  Diamond  Co.,  237  Fed.  818, C.  C.  A. 

,  decided  by  this  court  November  8,  1916. 

We  cannot  think  that,  in  view  of  the  prior  art,  the  mere  disposing 
of  the  setting  and  actuating  members  in  parallel  relation  to  each  other, 
or  so  as  to  be  operable  in  a  part  of  the  car  remote  from  the  machine, 
involves  any  degree  of  invention.  Aron  v.  Manhattan  Ry.  Co.,  132  U. 
S.  84,  10  Sup.  Ct.  24,  33  L.  Ed.  272 ;  Akers  Co.  v.  Great  Lakes  Works, 

237  Fed.  359, CCA. ,  decided  by  this  court  November  8, 

1916. 

[2]  We  are  cited  to  no  reference  in  the  prior  art  fully  anticipating 
the  patent  in  suit.    But  we  are  considering  the  scope  of  invention,  not 

8  Having  In  mind  what  has  been  said  about  Kennelly's  disclosure,  claim  12 
In  suit  can  be  made  to  read  literally  upon  it,  although  this  fact  is  by  no  means 
conclusive  of  the  question  of  invention. 
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anticipation;  and  in  such  inquiry  the  question  is  one  of  fact,  taking 
into  account  the  entire  prior  art,  whether  the  advance  made  in  the 
given  case  amounts  to  invention  or  only  mechanical  skill.  Herman  v. 
Youngstown  Co.  (C.  C.  A.  6)  191  Fed.  579,  112  C.  C.  A.  185;  Ferro 
Concrete  Co.  v.  Concrete  Steel  Co.  (C.  C.  A.  6)  206  Fed.  666,  668, 
124  C.  C.  A.  466;  Ft.  Pitt  Co.  v.  I.  &  M.  Mfg.  Ca  (C.  C.  A.  6)  232 
Fed.  871,  875,  147  C.  C.  A.  65.  All  elements  of  the  prior  art  have  a 
bearing  upon  the  question  of  invention ;  it  being  unnecessary  to  a  find- 
ing of  lack  of  invention  that  every  element  be  found  in  one  embodi- 
ment. Zimmerman  v.  Machinery  Co.  (C.  C.  A.  6)  232  Fed.  866,  868, 
147  C.  C.  A.  60;  Keene  v.  New  Idea  Spreader  Co.  (C.  C.  A.  6)  231  Fed. 
701,  708,  145  C.  C.  A.  587;  Ft.  Pitt  Co.  v.  I.  &  M.  Mfg.  Co.  (C.  C.  A. 
6)  supra,  232  Fed.  at  page  874, 147  C.  C.  A.  65.* 

Defendants  contend  that  plaintiff's  patent  is  confined  to  means  for 
operating  the  sliding  mechanism  disclosed.*  But,  passing  this  conten- 
tion, and  assuming  that  the  narrow  claims  may  involve  invention,  we 
are  disposed  to  think,  upon  a  consideration  of  the  entire  prior  art  ad- 
duced, that  the  claims  in  suit,  if  construed  broadly  enough  to  cover 
defendants'  mechanism,  would  be  void  for  lack  of  invention.  In  reach- 
ing this  conclusion  we  have  not  overlooked  the  consideration  of  com- 
mercial success.  But,  while  public  favor  is  to  be  considered  where 
invention  is  in  doubt,  yet  not  only  is  it  not  otherwise  important  (Cin- 
cinnati Traction  Co.  v.  Pope  [C.  C.  A.  6]  210  Fed.  443,  449,  127  C.  C. 
A.  175),  but  in  the  instant  case  the  record  does  not  show  that  the  com- 
mercial success  of  plaintiff's  device  is  appreciably  contributed  to  by 
the  mechanism  of  the  claims  intuit.  For  all  that  appears  in  the  record, 
the  success  may  be  due  largely,  if  not  entirely,  to  other  features  of  in- 
vention or  construction,  including  the  devices  of  the  other  patents  in 
suit. 

[3]  The  second  patent  in  suit  is  No.  646,757,  April  3,  1900,  to 
John  F.  Ohmer.  It  relates  to  improvements  in  multiple  fare  record- 
ers. As  stated  in  the  specification,  the  improvements  in  a  broad  sense 
"comprise  mechanism  by  means  of  which  printed  statements,  impres- 
sions, or  records  of  the  different  classifications  of  fares,  of  the  month 
and  day  of  the  different  trips,  and  of  the  number  of  the  register  may 
be  taken  on  a  single  sheet  and  by  a  single  operation."  The  invention 
does  not  cover  the  registering  mechanism,  nor  has  the  patent  any 
relation  to  the  means  for  operating  either  the  registering  or  recording  ^ 

« It  Is  noticeable  that  defendants*  setting  mechanism,  viz.,  the  screw  shaft 
carrying  a  traveling  block,  embracing  an  actuator  on  another  shaft,  is  an  old 
device,  found  in  substance,  for  example,  in  the  Chamberlain  adding  machine 
mechanism  patent  (No.  582,980). 

0  The  specification  states  that  *the  present  invention  comprises  means  for 
actuating  the  sUdes  B  separately  and  at  different  times  to  operate  the  mech- 
anisms of  the  register" ;  and,  again,  "We  do  not  wish  to  be  restricted  to  the 
present  means  shown  for  moving  the  carriage  or  slide,  as  it  Is  possible  to  do 
this  by  other  and  different  means  from  those  shown  and  described ;  but  we  de- 
sire to  claim,  broadly,  a  carriage  or  slide  adapted  to  be  moved  to  positions  to 
engage  with  the  slides  of  a  street  car  register  and  means  for  operating  said 
slide  or  carriage  and  for  actuating  it  to  move  the  register  slides  and  also 
the  first  and  second  operating  devices  for  selecting  and  registering,  respec- 
tively." 


Digitized  by 


Google 


188 


238  FEDERAL  REPORTER 


devices.  The  patent  is  for  a  recorder  only.  The  accompanying  re- 
produced Figure  3  of  the  patent  drawings  sufficiently  shows  the  re- 
cording mechanism: 


7\>.A     . 


Two  series  of  fare-recording  wheels  B,  B,  are  shown  mounted  on 
a  transverse  shaft  C — the  other  banks  of  wheels  having  been  omitted 
for  convenience.  These  recording  wheels  are  operated  by  the  gears 
A,  A,  carried  by  a  shaft  above  the  shaft  C.  Two  type  wheels,  D  and 
E,  representing  respectively  the  month  and  day  of  the  month  are  also 
carried  at  the  extreme  right  end  of  the  shaft  C,  and  are  placed  in 
proper  printing  position  by  the  manual  turning  of  the  shafts  c  and  / 
through  gearing,  h,  h — a  pointer  on  the  dial  F  serving  to  indicate  the 
proper  position.  At  the  left  of  the  date  wheels  is  a  fixed  type  in  the 
bar  T.  At  the  left  end  of  and  carried  by  the  shaft  C  is  a  trip-number 
printing  wheel  k",  manually  set  in  printing  position  by  the  turning 
of  the  shaft  operating  the  gear  k  thereon  meshing  with  the  gear  k\ 
joined  to  the  trip-numbering  wheel,  this  operating  shaft  carrying  a 
pointer  ;  indicating  the  proper  position  on  the  dial.  There  is  also  pro- 
vision for  an  automatic  advancement  of  the  numbering  wheel  at  the 
end  of  the  trip;  but  that  mechanism  is  not  here  important  The 
classified  fare-recording  wheels,  the  two  dating  wheels  (month  and 
day),  the  fixed  type  bar  indicating  the  number  of  the  register  as  well 
as  the  trip-numbering  wheel,  are  by  one  operation  brought  into  print- 
ing position  with  the  platen  in  the  lower  part  of  the  recorder,  and  the 
entire  record,  embracing  all  the  features  stated,  is  by  a  single  impres- 
sion permanently  taken  upon  a  single  sheet  in  the  machine. 

The  claims  in  suit  are  Nos.  4,  6,  7,  13  and  14.    Claim  4  is  printed 
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in  the  margin.*  Claim  6  adds  to  the  elements  contained  in  claim  4, 
the  fixed  bar  indicating  the  number  of  the  register;  claim  7  adds  to 
the  elements  contained  in  the  two  previously  mentioned  claims,  the 
"type  wheel  denoting  the  trips."  Claim  13  covers  the  combination 
in  a  fare  register  of  the  fare-denoting  type  wheels,  the  type  wheels 
denoting  the  trips,  the  fixed  type  bar  indicating  the  specific  register 
and  impression  devices  for  taking  statements  from  these  type  wheels 
and  bar.  Claim  14  covers  the  combination  in  a  register  of  type  wheels 
denoting  the  total  registrations  made,  the  type-niunbering  wheels,  and 
the  impression  devices  for  taking  such  statement.  The  defenses 
prominently  urged  are  lack  of  invention  and  noninfringement. 

Some  of  the  elements  of  the  combinations  of  the  various  claims  in 
suit  were  old  at  the  time  the  patent  in  question  was  applied  for.  For 
example:  A  similar  arrangement  of  dating  wheels  to  that  shown  in 
plaintiff's  device  had  been  disclosed  by  the  patent  to  Murphy  (1895) 
on  cash  registers;  the  patent  to  Carney  (1897),  also  on  cash  registers: 
that  to  Jackson  (1897)  on  time-recording  and  transfer  stamp;  and 
the  patent  to  Grobet  (1896)  on  transfer  ticket  registers.  Each  of  these 
patents  had  day  and  month  wheels,  and  substantially  the  setting  mech- 
anism therefor  employed  by  plaintiff.  It  was  also  old  to  print  the 
number  of  the  register  or  car  by  means  of  a  permanent  type  bar,  in 
connection  with  tfie  total  of  fares  taken ;  as  illustrated,  for  instance, 
by  the  patents  to  Brooks  (1876),  Sargent  and  Hirt  (1894),  and  Honiss 
(1896).  Each  of  the  devices  mentioned  employed  a  permanent  type 
bar  for  indicating  either  the  car  or  register  number.  But  none  of 
them  anticipated  the  combination  of  either  of  the  claims  in  suit.  Mur- 
phy's device,  for  example,  had  no  groups  of  type  wheels  for  different 
classifications  of  fares;  it  simply  printed  upon  a  cash  register  ticket 
its  date,  its  consecutive  number,  and  presumably  the  amount  of  the 
transaction.  Carney  merely  printed  the  number,  dates,  and  amounts 
of  the  various  transactions.  Jackson  printed  the  day,  the  month,  and 
the  hour.  The  closest  reference  so  far  mentioned  is  Brooks,  whose 
machine  recorded  (not  on  a  permanent  sheet  of  paper  in  the  machine, 
but  on  a  separate  ticket)  the  unclassified  trip  fares"  and  the  register 
or  car  number.  The  Hepton  British  patent.  No.  20,758  (1891),  is  a 
closer  reference  than  Brooks,  but  it  falls  short  of  disclosing  the  in- 
vention of  the  claims  in  suit.  Hepton's  register,  designed  for  tram 
cars  and  omnibuses,  counts  the  classified  fares  as  taken.  On  a  per- 
manent record,  taken  at  the  end  of  the  trip,  the  totals  of  the  classified 
fares,  together  with  the  trip  number,  are  printed.  The  device  had 
dating  type,  inserted  by  hand  in  a  type  frame,  and  mechanism  by  which 
the  date  and  trip  number  were  printed  on  each  ticket  given  to  the 

•  4.  In  a  fare  recorder,  the  combination  with  type  wheels  assembled  in  groups 
each  group  denoting  a  definite  kind  of  fare,  of  type  wheels  denoting  the 
months  and  the  dates  thereof,  a  dial  indicating  the  months  and  the  dates  there- 
of, mechanism  interposed  between  said  date  tyi)e  wheels  and  dial  whereby 
movement  may  be  imparted  simultaneously  to  said  type  wheels  and  dial  hand 
to  indicate  the  same  date  on  both  the  wheels  and  dial,  and  means  for  taking 
an  impression  of  the  type  wheels  showing  the  number  of  fares  collected  up  to 
the  time  of  taking  snch  impression,  and  the  date  upon  which  such  statement 
was  taken, 
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passenger;  but  this  mechanism  and  operation  were  distinct  and  sep- 
arate from  those  for  recording  the  fares.  The  patents  to  Ohmer  and 
Kelch  (1899)  and  to  Ohmer,  Kelly,  and  Kelch  (1900)  contain  nothing 
more  significant  than  the  references  before  mentioned. 

We  think  the  patent  in  suit  clearly  involves  invention.  Even  if 
every  element  of  the  claims  were  found  in  the  prior  art,  invention 
would  still  exist  if  by  their  combination  a  new  and  useful  result  is 
obtained,  or  an  old  result  in  a  new  and  materially  better  way;  and 
that  we  think  has  been  accomplished  by  the  invention  covered  by  the 
claims  in  issue.  Ohmer  was  the  first  to  accomplish  the  result  ef- 
fected by  the  device  of  the  patent,  by  means  of  which  "printed  rec- 
ords of  the  different  classifications  of  fares,  of  the  month  and  day 
of  the  different  trips,  and  of  the  number  of  the  register  may  be  taken 
on  a  single  sheet  and  by  a  single  operation,"  This  result  we  think 
a  meritorious  one,  marking  a  substantial  advance  in  the  art,  and  dis- 
closing invention  rather  than  mere  mechanical  skill. 

[4]  We  are  not  impressed  with  the  suggestion  that  the  claims  in- 
volve mere  aggregation.  In  order  to  escape  aggregation,  it  is  not  nec- 
essary that  all  the  constituents  so  enter  into  tlie  combination  as  to 
coact  all  the  time  with  all  the  others  or  change  the  mode  of  connec- 
tion with  every  other.  It  is  sufficient  that  the  elements  so  coact  that 
as  a  consequence  of  their  union  a  new  and  useful  result,  and  not 
a  mere  aggregation  of  several  results,  follows.  International  Mau- 
soleum Co.  V.  Sievert,  213  Fed.  225,  229,  129  C.  C.  A,  569,  and  cases 
cited;  Houser  v.  Starr  (C.  C.  A.  6)  206  Fed.  264,  273,  121  C.  C.  A. 
462.  We  think  the  recording  of  the  various  items  of  information  by  a 
single  operation  upon  one  and  the  same  sheet  is  a  unitary  result,  and 
not  a  mere  aggregation  of  results. 

We  think  defendants  are  shown  to  infringe  claims  4,  6,  and  13. 
Their  machine  performs  the  functions  of  these  claims  in  substantially 
the  same  way.  The  more  prominent  respects  in  which  defendants' 
mechanism  is  said  to  lack  the  elements  contained  in  these  claims  are 
these :  Claims  4  and  6  call  for  mechanism  interposed  between  the  dat- 
ing type  wheels  and  dial  for  imparting  movement  simultaneously  to 
the  type  wheels  and  the  dial  hand.  Defendants  contend  that  by  this 
"mechanism"  is  meant  the  gear  wheels  h  and  h\  which  defendants 
do  not  have,  as  they  employ  for  operating  the  different  dating  wheels 
a  nest  of  sleeves,  so  making  the  gearing  of  the  patent  unnecessary; 
but  we  think  defendants'  device  is  clearly  "mechanism"  within  the 
terms  of  the  claims.  It  is  not  important  that  this  mechanism  is  old, 
nor  that  the  dating  wheels  are  not  on  the  same  shaft  as  the  other  print- 
ing wheels.  Claims  6  and  13  call  for  a  fixed  type  bar  indicating  the 
specific  register.  Defendants  employ  an  electroplate  for  printing  the 
roister  number.  But  we  think  defendants'  electroplate  and  bar  the 
equivalent  of  the  fixed  type  bar  of  the  patent.  They  serve  the  same 
function  and  in  substantially  the  same  way.  Claim  7,  however,  calls 
for  including  in  the  record  "the  trip  upon  which  such  statement  was 
taken."  Counsel  seem  to  agree  that  the  ambiguous  language  of  claim 
14  means  substantially  the  same  thing.  PlaintiflE's  device  prints  the 
trip  number  each  time  an  impression  is  taken,  viz.  at  the  end  of  each 
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trip.  Defendants'  machine  takes  two  impressions,  one  at  the  end  of 
the  trip,  the  other  a  totalized  statement  at  the  end  of  several  trips. 
Both  are  permanent  records.  As  we  understand  the  record  on  ap- 
peal, one  of  defendants'  types  of  machine  prints  the  trip  number  in 
the  conductor's  trip  statement;  in  another  type,  the  trip  number  does 
not  appear.  In  neither  form  of  trip  statement  is  the  date  shown. 
The  specific  language  of  claim  7  is : 

"And  impression  devices  for  taking  a  print  or  impression  setting  forth  a 
statement  of  the  different  fares  collected  up  to  the  time  of  talcing  such  state- 
ment, the  date  and  the  trip  upon  which  such  statement  was  taken." 

The  question  seems  to  be  whether  the  "impression"  called  for  is 
limited  to  the  single  trip  statement.  While  the  question  is  not  free 
from  difficulty,  we  are  disposed  to  think  that  the  language,  "the  trip 
upon  which  such  statement  was  taken"  (differing  from  the  expressions 
used  in  claims  4,  6,  and  13)  means  the  single  trip.  If  this  is  so,  claim 
7  is  not  infringed  by  either  device,  as  it  calls  for  an  impression  of 
"the  date"  as  well  as  the  "trip,"  and  claim  14  is  not  infringed  by  one 
of  defendants*  devices  because  the  claim  calls  for  the  "trio"  number, 

[5]  The  third  patent  in  suit  is  No.  694,322,  February  25,  1902,  to 
John  F.  Ohmer  and  others,  and  relates  solely  to  means  for  identify- 
ing the  person  taking  the  statement  from  the  register — the  identifying 
means  being  a  key  bearing  a  distinctive  mark,  a^^for  instance,  the 
conductor's  number.  According  to  the  device  of  tlfe  patent,  when  the 
key  is  out  of  the  machine,  the  operating  parts  are  held  by  notches,  so 
that  they  cannot  be  operated.  The  insertion  of  the  key  releases  the 
notches,  unlocks  the  printing  mechanism,  and  places  the  identifying 
number  on  the  key  in  alignment  with  the  figures  or  characters  of  the 
fare  or  other  recording  wheels,  so  that  the  impression  of  the  figures 
or  device  upon  the  identifying  key  is  recorded  therewith. 

The  claims  in  suit  are  Nos.  2,  6,  and  11.  We  print  claims  2  and 
11  in  the  margin.^  The  only  noticeable  differences  between  claims 
6  and  2  are  that  the  former  provides  for  taking  "printing  or  impres- 
sion devices,"  instead  of  merely  "impression  devices"  as  in  the  second 
claim,  and  in  including  "mechanism  for  locking  said  register  *  *  * 
under  the  control  of  the  identification  key."  It  will  be  noted  that  claims 
2  and  6  expressly  call. for  the  placing  of  the  identification  mark  upon 
the  key  in  alignment  with  the  type-wheel,  and  that  each  of  the  three 
claims  in  suit  expressly  calls  for  a  taking  of  the  impression  of  the 
identification  mark  upon  the  key.    Omitting  other  differences,  defend- 

1  "2.  In  a  fare  register,  the  combination  of  type  wheels  upon  which  is  regis- 
tered the  work  of  said  register,  a  key  bearing  an  identification  mark  adapted 
to  be  placed  in  alignment  with  said  type  wheels,  and  Impression  devices  adapted 
to  press  one  or  more  sheets  against  said  type  wheels  and  said  identification 
mark  on  said  key,  and  whereby  an  impression  or  print  is  obtained  showing 
the  work  of  the  register  and  the  identification  of  the  person  taking  such 
statement" 

"11.  In  a  register,  the  combination  of  groups  of  register  wheels,  means  for 
moving  the  wheels  of  each  group  at  each  registration,  a  key  bearing  a  num- 
ber or  other  mark  of  identification,  and  means  for  taking  impressed  or  printed 
statements  from  said  wheels  and  said  key,  whereby  the  work  of  the  register 
is  ascertained,  and  the  person  taking  each  statement  is  identified  therewith." 
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ants'  identifying  mechanism  differs  from  that  of  the  patent  in  this 
prominent  respect:  Its  key  has  no  identification  mark,  except  as  it 
bears  an  identif^ng  number  or  other  device  not  directly  used  for  print- 
ing purposes.  The  identification  is  effected  by  the  use  of  a  numbered 
key,  having  on  its  end  notches  characteristic  of  the  individual  key, 
which  notches  engage  steps  upon  a  segment  wheel,  whereby  figures 
(corresponding  to  the  number  of  the  identifying  key")  upon  the  periph- 
eries of  type  wheels  are  placed  in  alignment  with  the  other  type- 
recording  mechanism,  of  the  register.  The  key  is  thus  not  placed  in 
alignment  with  the  type  wheels,  and  no  impression  is  or  can  be  taken 
of  the  key  or  of  any  identifying  mark  thereon. 

When  the  patent  in  suit  was  applied  for  (1901),  the  use  of  identify- 
ing mechanism  similar  to  plaintiff's  was  old  in  the  workmen's  time 
recorder  art.  Bundy  had  ten  years  before  (patent  No.  452,894)  dis- 
closed a  time  recorder  having  a  key  bearing  an  identification  number, 
the  insertion  of  which  brought  the  identifying  number  in  alignment 
with  the  clock-work  operated  time  mechanism.  A  turning  of  the  key 
actuated  the  printing  mechanism,  which  recorded  by  the  one  opera- 
tion the  time  (hour  and  minute)  and  the  employe's  identifying  number. 
Bundy's  key  did  not  unlock  the  machine.  Heene  in  1894  (patent  No. 
530,340)  showed  a  time-recording  device  like  that  of  Bundy,  so  far 
as  any  features  here  involved  are  concerned.  Thurston  had  in  1899 
(patent  No.  632SD7)  shown  an  identification  key  of  the  same  nature 
as  Bundy's  froi^ftvhich  the  employe's  identification  number  or  mark 
was  printed,  in  connection  with  the  day  and  hour  of  leaving  or  arriv- 
ing. In  the  Thurston  device  the  recorder  could  not  be  operated  until 
the  key  was  inserted,  and  when  once  inserted  and  operation  of  the 
mechanism  beg^n,  the  key  could  not  be  withdrawn  until  the  operation 
of  the  machine  was  completed.  Dallimore  in  1900  (patent  No.  640,- 
276)  had  disclosed  a  device  for  registering  the  quantityvof  liquids  pass- 
ing from  a  reservoir,  or  the  number  of  articles  withdrawn  from  it. 
His  machine  was  locked  from  operation  when  the  key  was  not  in 
place.  The  key  bore  an  identification  mark  upon  its  end,  from  which 
an  impression  was  taken  upon  the  same  line  with  the  meter  record. 
There  was  thus  disclosed  the  specific  combination  of  the  claims  of 
the  patent  under  consideration,  as  applied  to  the  time  recorder  art 
at  least.  No  application  of  such  mechanism  or  combination  had  ever 
been  made  to  the  fare  register  or  recorder  art;  and  it  is  suggested 
in  the  specification  of  the  patent  in  question  that  the  means  employed 
in  the  time  recorders  subserved  entirely  different  purposes  from  the 
invention  of  the  patent  we  are  considering,  and  so  does  not  conflict 
therewith;  and  plaintiff  so  contends  in  tiiis  court.  We  think  this 
proposition  erroneous. 

[8]  The  time  recorder  art  is  at  least  strongly  analogous  to  the 
fare  recorder  art ;  the  only  substantial  difference  being  that  in  the  one 
case  it  is  time  which  is  registered  and  recorded,  and  in  the  other  fares. 
The  relation  of  the  fare  register  art  to  the  cash  register  art  is  suggest- 
ed, not  only  in  the  first  Ohmer  patent  in  suit,  but  also  in  the  patent 
now  under  consideration.  And  in  International  Time  Recording  Co. 
V.  Bundy  Recording  Co.  (C.  C.  A.  2)  177  Fed.  933,  101  C.  C.  A.  213, 
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the  time  recorder  art  was  held  to  be  analogous  to  the  art  of  car-mile- 
age indicators.  We.  think  the  disclosures  of  the  time  recording  art, 
as  related  to  the  fare  register  art,  involves  more  than  mere  suggestion. 
If  the  application  of  the  time  recorder  mechanism  to  the  fare  recorder 
art  involves  more  than  double  use  (Houser  v.  Starr,  supra;  Weir 
Frog  Co.  V.  Porter  [C.  C.  A.  6]  206  Fed.  670,  124  C.  C.  A.  470),  it, 
at  the  best,  involves  only  slight  invention,  entitling  plaintiff  at  the 
most  to  a  narrow  range  of  equivalents.  But  in  the  time  recorder  art 
identification  keys  had  been  used  prior  to  the  application  for  the  pat- 
ent here  in  question,  of  substantially  the  same  type  and  used  in  sub- 
stantially the  same  way  as  defendants'  identifying  mechanismi  as 
shown  by  the  patents  to  English  (No.  450,617—1891)  and  to  Emiey 
(No.  788,760),  which  was  applied  for  previous  to  plaintiff's  patent; 
and  plaintiff  insists  that  the  two  uses  of  identification  keys  are  thus 
mechanical  equivalents. 

[7]  The  doctrine  of  mechanical  equivalency  requires  that  the  result 
be  accomplished  in  substantially  the  same  way,  and  the  range  of 
equivalents  depends  upon  the  advance  made  by  the  inventor  in  the 
art  Grand  Rapids  Show  Case  Co.  v.  Baker  (C.  C.  A.  6)  216  Fed. 
341,  354,  355,  132  C.  C.  A.  485.  Defendants'  mechanism  does  not  ac- 
complish the  desired  result  in  substantially  the  same  way  as  plain- 
tiff's. No  impression  is  or  can  be  taken  from  its  key.  It  effects  identi- 
fication only  as  it  sets  in  operation  another  and  distinct  train  of  mech- 
anism from  which  the  record  is  taken.  Whether  or  not  the  two  de- 
vices would  be  regarded  mechanical  equivalents  under  the  broad  range 
permissible  in  case  of  a  primary  patent,  the  present  is  not  such  a 
case.  It  is  not  the  case  of  the  substitution  of  one  simple  element  (as 
a  weight)  for  another  simple  element  (as  a  spring).  The  instant  case 
is  broadly  distinguished  from  Bundy  Mfg.  Co.  v.  Detroit  Time  Regis- 
ter Co.  (C.  C.  A.  6)  94  Fed.  524,  537,  36  C.  C.  A.  375,  for  two  reasons 
— first,  Bundy  was  the  first  to  accomplish  the  result  of  his  invention ; 
and,  second,  the  difference  in  the  two  mechanisms  was  merely  that 
in  the  one  the  insertion  of  the  key  first  unlocked  the  mechanism  and 
a  further  push  in  the  same  direction  operated  the  recorder,  while  in 
the  other  the  first  operation  was  the  same  and  with  the  same  result, 
the  second  operation  being  effected  by  a  mere  turn  of  the  key.  instead 
of  a  push. 

[8]  We  are,  moreover,  disposed  to  think  the  inventors  intentionally 
limited  themselves  to  a  key  from  which  the  impression  should  be  ac- 
tually taken;  and  an  intentional  limitation  is  none  the  less  effective 
because  unnecessary  or  self-imposed.  McClain  v.  Ortmayer,  141  U. 
S.  419,  425,  12  Sup.  Ct.  76,  35  L.  Ed.  800;  Cimiotti  Co.  v.  American 
Co.,  198  U.  S.  399,  415,  25  Sup.  Ct.  697,  49  L.  Ed.  1100;  Mich.  En- 
gine Valve  Co.  v.  Monarch  Mfg.  Co.  (C.  C.  A.  6)  233  Fed.  107,  110, 
147  C.  C.  A.  177.  The  inventor  is  presumed  to  have  been  familiar 
with  the  prior  time  recorder  art;  he  mentions  the  art  generally  in 
his  specifications.  The  fact  that  the  latter  speaks  only  of  keys  "to 
indicate  or  print  the  number  or  mark  of  each  workman"  suggests  the 
confining  of  his  combination  to  the  use  of  such  a  key.  It  is  also 
significant  that,  while  the  three  claims  in  suit  expressly  call  for  the 
238  F.— 13 
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taking  of  the  impression  directly  from  the  key  (two  of  them  in  terms 
call  for  an  alignment  of  the  key  itself  with  tha  type  wheels),  others 
of  the  claims  (as  Nos.  7  and  10)  make  no  such  limitation ;  the  seventh 
calling  merely  for  "means  for  identifying,"  etc.,  and  the  other  for  "an 
identification  key  by  means  of  which  the  person  taking  such  state- 
ment is  identified  therewith."  Claims  7  and  10  are  thus  broad  enough 
in  the  respect  mentioned  to  embrace  both  kinds  of  keys.  The  inventor 
may  well  have  thought  defendants'  identifying  means  not  highly  suit- 
able to  the  purposes  of  his  invention,  and  thus  deliberately  confined 
himself  by  the  claims  in  suit.  We  think  the  district  court  rightly  held 
these  claims  not  infringed. 

An  order  will  be  entered  reversing  the  decree  of  the  district  court 
and  remanding  the  record  with  directions  to  enter  a  new  decree,  find- 
ing the  claims  of  the  first  patent  in  suit  invalid,  if  construed  as  they  are ' 
by  plaintiff  and  as  necessary  to  be  construed  if  infringement  is  found ; 
finding  the  claims  of  the  third  patent  in  suit,  as  well  as  claims  7  and 
14  of  the  second  patent,  not  infringed;  finding  claims  4,  6,  and  13 
of  the  second  patent  valid  and  infringed;  and  for  the  usual  decree 
for  injunction  as  to  the  last-named  claims  of  the  second  patent,  as 
well  as  for  accounting  with  respect  to  damages  and  profits  from  such 
infringement.    Plaintiff  will  recover  one-half  its  costs  in  this  court. 

As  it  is  not  shown  that  the  individual  defendants  have  infringed 
in  their  individual  capacities,  either  before  or  after  the  organization 
of  defendant  corporations,  or  that  tlieir  action  as  corporate  officers 
has  been  of  such  character  as  to  make  them  personally  liable  for  in- 
fringement by  the  corporate  defendants,  the  decree  for  costs  will  run 
against  the  corporate  defendants  only.  Proudfit  Co.  v.  Kalamazoo  Co. 
(C.  C.  A.  6)  230  Fed.  120,  140,  144  C.  C.  A.  418. 


TURNER  ▼.  UNITED  STATES. 

(Circuit  Ck)nrt  of  Appeals,  Eighth  Circuit    October  16,  1916.) 

No.  4581. 

Patents  «=»326(4) — Injunctiow — Violation — Proceiedings  for  Punishment. 
A  proceeding  for  civil  contempt  for  violation  of  an  Injunction,  begun 
and  prosecuted  by  the  complainant  In  an  Infringement  suit  to  preserve 
an  Individual  property  right,  and  so  heard,  should  not.  In  disregard  of 
his  Interest,  be  turned  at  the  end  Into  a  criminal  prosecution,  merely  to 
speed  a  hearing  In  an  appellate  court. 

[Ed.  Note.— -For  other  cases,  see  Patents,  Cent  Dig.  §§  615-619;    Dec 
Dig,  <e=»326(4).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Minnesota;   Page  Morris,  Judge. 

Proceeding  in  error  by  C.  A.  P.  Turner  against  the  United  States 
ro  review  an  order  adjudging  him  guilty  of  criminal  contempt.  On 
motion  to  dismiss.    Motion  granted. 

®=»For  other  case*  see  same  topic  A  KBY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Frank  A.  Whiteley,  of  Minneapolis,  Minn.  (Charles  J.  Williamson, 
of  Washington,  D.  C.,  on  the  brief),  for  plaintiff  in  error. 

James  A.  Carr,  of  St.  Louis,  Mo.,  as  amicus  curiae. 

A.  C.  Paul,  of  Minneapolis,  Minn.,  specially  appearing  for  Drum  and 
others,  in  support  of  the  motion  to  dismiss. 

Before  HOOK  and  ADAMS,  Circuit  Judges,  aiid  ELLIOTT,  Bis- 
trict  Judge. 

HOOK,  Circuit  Judge.  There  is  a  motion  to  dismiss  this  writ  of 
error.  It  is  claimed  that  in  a  proceeding  against  Turner,  the  plaintiff 
in  error,  for  a  civil  contempt  by  violating  an  injunction  in  a  patent 
case,  the  fine  assessed  against  him  was  changed  from  its  proper  reme- 
dial character  to  a  punitive  one  in  favor  of  the  United  States,  and 
that  it  was  done  solely  for  his  convenience  to  facilitate  a  review  by 
this  court,  and  against  the  objections  of  the  plaintiff  in  the  case  and 
the  United  States  attorney. 

On  June  7,  1915,  a  decree  of  perpetual  injunction  and  for  an  ac- 
counting was  rendered  against  Turner  in  the  court  below  in  a  suit 
brought  by  John  L.  Drum  for  infringement  of  a  patent.  Turner 
adopted  a  "new  construction,"  which  he  claimed  did  not  infringe  the 
patent  in  suit,  but  which  the  plaintiff  Drum  claimed  was  but  a  formal 
and  immaterial  change;  so  on  July  23,  1915,  Drum  filed  a  "petition 
for  attachment  for  contempt."  A  hearing  was  had  on  this  petition 
on  August  3,  1915,  upon  proofs  consisting  of  affidavits  and  exhibits. 
The  affidavits  were  largely  by  experts  and  of  a  technical  character. 
The  experts  testified  as  to  the  scope  of  the  patent  in  suit,  and  of  the 
opinion  of  this  court  upon  which  the  decree  of  injunction  was  ren- 
dered, and  as  to  the  character  of  Turner's  new  construction.  On  Au- 
gust 7th  the  trial  court  entered  an  order  in  the  suit  in  equity  holding 
Turner  in  contempt,  fining  him  $200,  and  specifying  that  "said  sum, 
at  the  request  of  defendant's  [Turner's]  counsel,  *  *  *  to  be  paid 
to  the  clerk  of  this  court  for  the  use  and  benefit  of  the  United  States." 
Both  parties,  plaintiff  Drum  and  defendant  Turner,  excepted  to  the 
order.  The  former  claimed  that  the  proceeding  was  a  remedial  part 
of  the  main  equity  cause,  and  the  fine  should  be  for  his  benefit  Turner 
objected  on  the  ground,  among  others,  that  in  view  of  the  new  and 
changed  character  of  his  construction  the  issue  could  not  be  tried  in 
contempt  proceedings..  On  August  30th  the  court  entered  a  second 
order  of  the  same  general  purport  as  the  first,  except  that,  instead  of 
being  in  the  equity  cause,  it  was  entitled  "The  United  States  of  Amer- 
ica V.  Claude  A.  P.  Turner."  The  fine  remained  at  $200,  and  execu- 
tion was  provided  for  its  collection.  This  order  was  entered  without 
notice  to  either  of  the  parties,  as  they  claim.  On  September  14th  the 
plaintiff  in  the  equity  suit  moved  to  strike  this  order  from  the  files. 
Turner  also  moved  to  strike  from  the  files  the  first  order  of  August 
7th,  in  which  it  was  recited  that  the  fine  was  made  payable  to  the 
United  States  at  the  request  of  his  counsel.  This  recital  might  have 
endangered  a  writ  of  error.  On  September  16tb  both  motions  were 
granted,  and  the  court  entered  a  third  order  as  of  August  3,  1915, 
nunc  pro  tunc;  that  being  the  day  of  the  hearing  of  plaintiff's  peti- 
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tion  for  attachment  This  order  was  made  in  the  equity  case,  recited 
the  appearance  of  counsel  tfierein,  that  plaintiffs  petition  in  the  con- 
tempt proceeding  came  on  for  hearing,  and  that  the  affidavits  and  ex- 
hibits referred  to  were  considered.  After  a  statement  as  to  the  argu- 
ments the  order  contains  this  recital : 

"The  court  asked  how  a  lodgment  against  the  defendant  conld  be  immediate- 
ly brought  before  the  Circuit  Goart  of  Appeals  for  review.  Counsel  for  the 
plaintiff  Drum  then  stated  to  the  court  that  such  an  adverse  judgment  might 
be  reviewed  by  the  Circuit  Court  of  Appeals  upon  appeal  from  the  final  de- 
cree after  the  termination  of  the  accounting.  Counsel  for  the  defendant  then 
stated  that  such  an  adverse  judgment  would  be  reviewable  immediately  upon 
writ  of  error,  if  the  fine  imposed  were  made  payable  to  the  United  States. 
Whereupon  the  court  adjudged  the  defendant  to  be  guUty  of  contempt  in  vio- 
lating the  injunction  order,  and  directed  that  the  defendant  should  be  fined 
in  the  penal  sum  of  two  hundred  dollars  ($200),  said  fine  to  be  made  payable 
to  the  United  States  so  that  the  order  and  judgment  shall  be  reviewed  im- 
mediately by  the  Circuit  Court  of  Appeals  of  the  Mghth  Circuit.'* 

This  was  followed  by  the  formal  language  of  an  order  imposing  a 
fine  payable  to  the  United  States  to  be  collected  by  execution,  and  a 
stay  thereof  for  a  limited  time  for  a  bill  of  exceptions  and  writ  of 
error.  The  plaintiff  excepted  to  the  order,  because  the  contempt  pro- 
ceeding was  a  remedial  part  of  the  original  equity  cause,  and  the 
fine  should  be  for  his  benefit,  and  also  because  the  fine  was  made  pay- 
able to  the  United  States  solely  to  aid  defendant  in  taking  the  matter 
to  this  court.  The  defendant  Turner  excepted  on  several  grounds 
involving  the  merits  of  his  new  construction  as  compared  with  plain- 
tiff's patent,  and  that  the  controversy  should  not  be  tried  in  a  con- 
tempt proceeding.  The  United  States  attorney  for  the  district  ap- 
peared and  objected  to  the  order,  because  the  contempt  adjudged  was 
civil  and  the  government  was  not  concerned. 

The  order  just  described  is  the  one  which  Turner  seeks  to  have 
reviewed.  The  United  States  is  the  sole  defendant  in  error,  yet  by 
his  assignments  of  error  Turner  invokes  the  judgment  of  this  court 
upon  his  new  construction  and  the  original  patent  in  suit.  The  dis- 
tinctions between  a  civil  proceeding  for  contempt  in  aid  of  the  rights 
of  a  litigant  and  a  proceeding  of  a  criminal  or  punitive  character  to 
vindicate  the*  jurisdiction  or  authority  of  a  court  of  justice  are  well 
settled,  and  so  are  the  distinctive  features  of  the  trials  and  the  meth- 
ods of  securing  review  in  appellate  courts.  Gompers  v.  Buck's  Stove 
&  Range  Co.,  221  U.  S.  418,  31  Sup.  Ct.  492,  55  L.  Ed.  797,  34  L. 
R.  A.  (N.  S.)  874;  Doyle  v.  London  Guarantee  Co.,  204  U.  S.  599, 
27  Sup.  Ct.  313,  51  L.  Ed,  641;  Bessette  v.  W.  B.  Conkey  Co.,  194 
U.  S.  324,  24  Sup.  Ct.  665,  48  L.  Ed.  997;  In  re  Nevitt,  117  Fed. 
448,  54  C.  C.  A,  622.  A  proceeding  of  the  former  character,  begun 
and  prosecuted  by  a  litigant  to  preserve  an  individual  property  right, 
should  not,  in  disregard  of  his  interest,  be  turned  by  the  court  at  the 
end  into  a  criminal  prosecution,  merely  to  speed  a  hearing  in  an  ap- 
pellate court.  It  is  quite  plain  that  is  what  occurred  below.  "WTiile 
the  prayer  of  plaintiff's  petition  for  the  process  in  contempt  did  not 
definitely  indicate  its  character,  yet  taken  in  its  entirety  there  is  no 
dpubt  but  that  the  proceeding  in  form,  substance  and  intent  was  of  a 
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Civil  or  remedial  character.  After  setting  forth  the  facts  in  detail, 
the  petition  concluded  with  the  averment  that,  if  not  granted,  "the 
IcMig  and  expensive  litigation  carried  on  herein  will  be  fruitless,  and 
petitioner's  interests  will  be  irretrievably  and  irreparably  damaged," 
The  nature  of  the  controversy  and  the  method  of  trial  point  to  the 
same  conclusion.  The  attitude  of  the  United  States  attorney  is  men- 
tioned merely  as  one  of  the  incidents  of  the  proceeding  below.  We 
do  not  consider  or  decide  whether  the  consent  or  participation  of  such 
an  officer  is  essential  to  the  protection  or  vindication  of  the  authority 
of  a  court  of  the  United  States  by  a  prosecution  for  criminal  con- 
tempt. 

Defendant's  very  objection  that  the  controversy  was  of  a  character 
that  should  not  be  tned  in  a  contempt  proceeding  would  be  much 
stronger,  if  the  proceeding  were  a  criminal  prosecution  in  which  he 
might,  if  found  guil^,  be  imprisoned  as  for  a  definite,  completed  of- 
fense. There  is  nothing  in  the  record  indicating  that  the  court  thought 
its  decree  of  injunction  had  been  willfully  or  contemptuously  vio- 
lated. On  the  contrary,  the  order  shows  that  the  fine  was  made  pay- 
able to  the  United  States  "so  that"  the  controversy  could  be  immedi- 
ately brought  here  on  writ  of  error,  instead  of  awaiting  a  slower  ap- 
peal in  the  equity  case.  And  the  result  is  that  it  is  proposed  by 
Turner  to  have  a  more  or  less  difficult  question  of  patent  infringement 
heard  here  in  a  proceeding  in  error  to^  which  his  adversary  is  not  a 
party,  and  in  which  the  party  substituted,  the  government,  refuses  to 
appear.  The  power  of  a  court  of  the  United  States  to  protect  and 
vindicate  its  dignity  and  authority  by  imposing  fines  and  sentences  of 
imprisonment  is  a  most  important  one.  It  should  be  exercised  very 
carefully  and  sparingly,  and  should  not  be  placed  at  the  service  of  a 
private  litigant  for  his  procedural  purposes. 

The  writ  of  error  is  dismissed. 


CITT  OF  MINNEAPOLIS  v.  JEWELL.* 

(Circalt  Court  of  Appeals,  Eighth  Circuit.    October  16^  Idle.) 

No.  467& 

1.  Patents   «=»328— Invbwtion — System   fob   Contboi«linq    Opbbatioi7   o» 

FCLTSRS. 

The  Jewell  patent,  No,  649,410,  for  a  system  for  controlling  the  opera- 
.  tion  of  filters,  claim  1,  which  covers  broadly  the  idea  of  the  control  of  the 
valves  of  a  filter  from  a  central  station  Is  void  for  lack  of  invention,  in 
vi^w  of  the  prior  art 

2.  Patents  ^=>328— Invention— FmrsB. 

The  Jewell  patent.  No.  649,411,  for  a  filter,  daim  14,  is  void  for  lack 
of  novelty  and  invention. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Mimiesota ;   Wilbur  F.  Booth,  Judge. 

Suit  in  equity  by  Ira  H.  Jewell  against  the  City  of  Minneapolis. 
Decree  for  complainant,  and  defendant  appeals.    Reversed. 

^=9For  other  caaes  u—  lame  topic  A  KBT-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
•Rehearing  denied  December  20,  1916. 
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Amasa  C.  Paul,  of  Minneapolis,  Minn.  (Chas.  D.  Gould  and  Richard 
Paul,  both  of  Minneapolis,  Minn.,  on  the  brief),  for  appellant. 
John  E.  Stryker,  of  St.  Paul,  Minn.,  for  appellee. 

Before  HOOK  and  ADAMS,  Circuit  Judges,  and  ELLIOTT,  Dis- 
trict Judge. 

HOOK,  Circuit  Judge.  This  is  an  appeal  by  the  city  of  Minne- 
apolis from  a  decree  of  injunction  and  for  an  accounting  for  infringe- 
ment of  claim  1  of  patent  No.  649,410  and  claim  14  of  patent  No, 
649,411,  both  issued  to  the  plaintiff  Ira  H.  Jewell,  and  dated  May  8^ 
1900. 

[1]  The  first  of  these  patents  relates  to  a  system  for  controlling  the 
operation  of  filters.  Claim  1,  held  to  have  been  infringed,  is  as  fol- 
lows : 

•*A  filter  provided  with  a  system  of  controlling  valves  which  are  provided 
with  actuating  devices  located  so  as  to  be  accessible  for  control  from  a  single 
position  of  an  operator." 

This  claim  is  not  for  any  particular  novel  method  of  accomplishing 
the  result  indicated,  but  embraces  broadly  the  idea  of  control  of  the 
valves  of  a  filter  from  a  central  station  or  position.  It  is  quite  im- 
material whether  it  was  intended  to  apply  it  to  a  single  filtering  unit 
or  to  a  series  of  units  of  a  more  comprehensive  plant,  or  whether  the 
actuating  means  is  by  hand,  dr  by  hydraulic,  pneumatic,  or  electric 
power.  The  claim  is  for  an  all-embracing  central  control.  There  is 
too  much  in  the  prior  art,  and  in  common,  familiar  practice  in  other 
branches  of  industry,  to  admit  of  the  validity  of  a  claim  so  broadly 
made.  It  is  sufficient,  without  more,  to  refer  to  the  patent  to  Cowles, 
No.  564,474,  July  21,  1896,  relating  to  improvements  in  apparatus  *'for 
opening  and  closing  doors,  hatches,  ports,  valves,  cocks,  gates,"  etc. 
One  of  Cowles'  specified  objects  was  a  combination  of  apparatus 
"whereby  two  or  more  independent  mechanical  devices,  which  may  be 
widely  separated  and  of  varying  types,  may  be  independently  and  sys- 
tematically operated,  controlled,  continuously  registered,  and  locked, 
all  from  the  same  point,  'central  station,*  or  operating  board,  and 
by  one  operator."  Cowles'  idea  of  operating  from  a  central  position 
the  mechanical  devices  which  actuate  separated  valves  stands  out  very 
clearly,  and  it  is  not  important  that  he  intended  it  principally,  though 
not  exclusively,  as  he  says,  to  be  applied  to  an  hydrauUc  system  on 
shipboard. 

[2]  Claim  14  of  the  second  patent  held  to  have  been  infringed  is: 

*'A  filter  comprising  a  tank  having  a  tapered  lower  end,  and  an  opening  at 
the  bottom  of  the  same,  a  screen  at  the  lower  end  of  the  tank  in  line  with  said 
opening,  a  granular  filter  bed  within  said  tank,  the  part  of  said  bed  contained 
within  the  tapered  portion  of  the  tank  being  made  of  relatively  large  granules 
whereby  water  passing  upwardly  therethrough  In  washing  the  filter  is  lateral- 
ly deflected,  so  as  to  be  distributed  throughout  all  parts  of  the  bed  and  a 
screen  interposed  between  said  larger  granules  and  the  part  of  the  bed  above 
the  same." 

It  was  old  in  the  filtering  art  to  employ  a  filtering  medium  com- 
posed of  a  bed  of  fine  material  like  sand  overlying  one  of  coarser  ma- 
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terial  like  gravel,  and  to  cleanse  it  of  the  impurities  deposited  during 
filtration  by  a  reverse  or  upward  current  of  water  flowing  either  nor- 
mally or  under  pressure.  It  was  desirable  for  efficient  cleansing  that 
the  water  in  reverse  movement  be  deflected  and  distributed  so  that  it 
would  reach  every  part  of  the  filter  bed,  particularly  the  overlying  sand, 
and  leave  no  unwashed  portions.  We  think  it  is  too  clear  for  much 
discussion  that  all  of  the  elements  of  plaintiff's  claim  14  are  found 
in  the  prior  patents  to  Hyatt,  No.  322,103,  No.  409,970,  and  No.  619,- 
755,  and  the  patent  to  Peterson,  No.  222,731.  Those  pertaining  to 
the  object  above  indicated,  and  which  it  is  contended  the  defendant 
is  using  in  its  municipal  water  plant,  are  shown  in  the  last  patent  to 
Hyatt,  No.  619,755,  dated  February  21,  1899,  excepting  the  screen 
interposed  between  the  sand  and  gravel.  The  plaintiflF  says  this  screen 
is  important  as  an  aid  in  distributing  the  reverse  flow  of  water  to  the 
superimposed  bed  of  sand.  This  idea  is  evidently  an  afterthought  bom 
of  the  litigation.  The  function  of  the  screen  is  described  in  the  speci- 
fications of  the  patent  in  suit  as  being  "to  prevent  the.  pebbles  from 
rising  upwardly  out  of  place  when  the  filter  is  being  washed  by  re- 
versing the  water  therethrough,"  and  it  is  added : 

"In  case  the  reverse  current  be  under  a  low  pressure  said  screen  may  be 
omitted." 

No  such  function  for  the  screen  as  is  now  asserted  is  mentioned  in 
the  specifications  or  stated  in  the  claim,  though  it  should  be  said  that 
if  the  screen  were  novel  and  the  function  were  actually  performed 
the  omission  would  not  deprive  the  plaintiff  of  the  benefit.  But  it  was 
old  to  have  a  screen  between  the  coarse  and  fine  layers  of  the  filter 
bed.  See  patents  to  Peterson,  No.  222,731;  Hyatt,  No.  322,103; 
Weiderman,  No.  347,403 ;  and  Hef  el,  No.  603,483.  If  the  screen  per- 
formed the  function  mentioned  for  the  plaintiff,  it  would  perform  it 
in  the  older  structures,  though  perhaps  in  Hyatt's  case  not  as  effective- 
ly, because  the  screen  did  not  rest  in  actual  contact  with  the  grave) 
or  larger  particles  below.  It  is  also  said  that  in  high  velocity  washing 
the  interposed  screen  was  necessary  to  prevent  the  disturbance  of  the 
relative  positions  of  the  sand  and  gravel.  This  was  doubtless  tho 
principal  reason  for  its  use  in  the  older  structures  and  also  in  the  plain- 
tiff's; but  if  in  practice  the  gravel  showed  a  tendency  to  be  forced  up 
and  out  of  place,  we  do  not  think  the  insertion  of  a  screen  to  prevent 
it  doing  so  rises  to  the  dignity  of  invention.  It  would  have  naturally 
occurred  to  an  ordinary  person  familiar  with  such  work. 

The  decree  is  reversed,  and  the  cause  is  remanded,  with  direction 
to  dismiss  the  bilL 
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UNITED  STATES  COLUMN  00.  T.  BENHAM  COLUMN  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    November  14»  1916^ 

No.  IT. 

PAtBNTS  «=»828— Validitt— Patentabiutt. 

Patents  Nos.  835,717,  844,973,  and  844,974,  for  building  columns,  the 
Improvement  in  wlUch  consisted  of  tbe  tilling  of  a  cap  telescoped  into  a 
hollow  steel  column  with  cement,  in  addition  to  filling  the  column  Itself 
with  cement,  and  the  Insertion  of  a  reinforcing  rod  extending  from  the 
cement-filled  casing  of  one  column  through  the  cement-filled  cap  into  a 
socket  In  the  base  of  the  superimposed  column,  held  invalid  for  lack  of 
invention. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  New  York. 

Suit  by  the  United  States  Column  Company  against  the  Benham 
Column  Company.  From  a  decree  for  complainant  (225  Fed.  55),  de- 
fendant appeals.    Reversed. 

Goepel  &  Goepel,  of  New  York  City,  for  appellant 
R.  B.  Killgore,  of  New  York  City,  for  appellee. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

PER  CURIAM.  The  District  Judge  sustained  various  claims  of 
three  United  States  patents  to  George  F.  Thorn  for  building  columns, 
Nos.  835,717,  844,973,  and  844,974.  His  opinion  sets  forth  fully  and 
clearly  the  state  of  the  prior  art  and  his  conclusion  is  rested  princi- 
pally on  the  presumption  of  invention  arising  from  the  granting  of  the 
patents,  together  With  public  appreciation  of  the  subject  patented.  The 
object  of  the  patents  was  to  produce  firm  and  stable  columns  which 
could  be  set  one  above  the  other  for  supporting  the  floors  in  buildings 
of  several  stories.  All  the  elements  of  the  combinations  were  old  and 
the  combination  was  useful.  The  improvement  consisted  in  the  fill- 
ing of  a  cap  telescoped  into  a  hollow  steel  column  with  cement,  in  ad- 
dition to  filling  the  column  itself  with  cement,  which  was  old,  and  the 
insertion  of  a  reinforcing  rod  extending  from  the  cement-filled  cas- 
ing of  one  column  through  the  cement-filled  cap  into  a  socket  in  the 
base  of  the  superimposed  column.  The  evidence  of  public  use  as 
showing  invention  is  very  meager,  and  we  are  not  able  to  discover  in- 
vention in  extending  the  cement  filling  of  hollow  columns,  which  was 
old,  into  the  hollow  caps  inserted  into  the  casing  of  the  column  or  in 
connecting^  two  columns  by  a  rod  projecting  from  the  lower  into  the 
upper  column. 

The  decree  is  reversed. 

^s;»For  oUier  cases  see  same  topic  A  KB7-NUMBER  In  all  Key-Numbered  Diseets  A  Indexes 
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LAMSON  CO.  ▼.  STANDARD  STORE  SBRVICB,  InC; 

(District  Court,  D.  Massachusetts.    Tebruary  21, 1916.) 

No.  483. 

1.  Patewtb  «=»328— Vamditt  and  Th^biwgkicbwt'— Cabi*  Cabbieh  Afpabatub. 

The  Amsden  patent.  No.  900.617,  for  cable  carrier  apparatus,  discloses 
inyentlon  and  covers  a  meritorious  Improvement,  but  not  a  pioneer  In- 
vention ;  also  held  valid  as  against  the  claim  of  public  use  more  than  two 
years  prior  to  the  application,  but,  as  Umlted  by  the  prior  art,  not  in- 
fringed. 

2.  Patents  ^59328 — VAunirr  and  lNraiNGKMKNi>— Lockiwo  Device  fob  Cab- 


,  The  Amsden  patent.  No.  1,071,018,  for  a  locking  device  for  cable  car- 
riers, held  vaUd,  but  limited  to  the  particular  construction  of  the  device 
shown  and  described ;  also  held  Infringed. 

In  Equity.  Suit  by  the  Lamson  Company  against  the  Standard 
>Store  Service,  Incorporated.  On  final  hearing.  Decree  for  com- 
plainant in  part,  and  for  defendant  in  part 

Charles  P.  Hidden  and  Benjamin  Phillips,  both  of  Boston,  Mass., 
for  plaintiff. 

Emery,  Booth,  Janney  &  Varney,  of  Boston,  Mass.  (Frederick  L. 
Emery  and  Louis  A.  Jones,  both  of  Boston,  Mass.,  of  coimsel),  for 
defendant. 

DODGE,  Circuit  Judge.  The  plaintiff  owns  United  States  patent 
960,617,  issued  to  it  June  7,  1910,  as  assignee  of  George  A.  Amsden, 
for  cable  carrier  apparatus,  and  United  States  patent  1,071,018,  is- 
sued August  26,  1913,  also  to  it  as  Amsden's  assignee,  for  locking 
device  for  carriers.  The  first  patent  has  18  claims,  the  second  15. 
The  defendant  has  made  and  sold  apparatus  described  in  United 
States  patent  1,055,258,  issued  March  4,  1913,  to  Louis  W.  Chism, 
assignor  to  Walsh  Store  Service,  Incorporated,  for  cable  carrier  ap- 
paratus. The  plaintiff  says  that  such  apparatus  infringes  claims  3, 
7,  8,  and  11  of  the  first  Amsden  patent  (960,617),  and  that  certain 
carriers  made  and  sold  by  the  defendant  infringe  all  the  claims  of 
the  second  Amsden  patent  (1,071,018). 

[1]  1.  As  to  the  first  Amsden  patent,  the  defendant  contends  that 
it  is  invalid  by  reason  of  an  alleged  public  use  more  than  two  years 
before  Amsden  filed  his  application  on  August  25,  1905.  If  this  de- 
fense cannot  prevail,  the  defendant  insists  that  the  four  claims  sued 
on  cannot  be  so  construed  as  to  cover  the  apparatus  which  it  makes 
and  sells  under  the  Chism  patent.  No.  1,055^58.  From  the  patent 
itself  and  the  four  claims  sued  on  are  obtained  the  following  indica- 
tions of  the  nature  of  the  questions  thus  raised : 

This  patent  states  that  *'its  principal  object  is  to  provide  means 
whereby  a  carrier  or  box  may  be  utilized  running  upon  its  side"; 
also  that  another  object  is  "to  provide  drop  line  receiving  and  dis- 
patching way  stations  for  high  line  apparatus,  and  also  improved 
switching  devices  for  diverting  the  carrier  from  the  main  line  to 

^s;»For  oUi«r  case*  tee  lame  topic  A  KEY -NUMBER  In  all  Key-Numb«red  Digests  ft  Indexes 
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said  stations/'    For  "other  important  features''  of  the  invention  ref- 
erence is  made  to  the  description  and  claims. 

The  first  three  claims  sued  on  cover  specified  features  "in  a  cable 
carrier  apparatus."    Claim  3  specified: 

(1)  A  track  or  way. 

(2)  A  carrier  adapted  to  travel  upon  Its  side  on  said  track  or  way. 

(3)  An  endless  motor  cable  adapted  to  propel  said  carrier  along  said  track 
or  way; 

(4)  A  drop  loop  or  depression  in  said  track  or  way  forming  a  drop  or  way 
station. 

(5)  Means  in  said  drop  station  for  placing  said  carrier  in  co-operation  with 
said  track  or  way. 

(6)  Automatic  means  for  engaging  said  carrier  with  said  cableu 

Claim  7  specifies: 

(1)  A  track  or  way. 

(2)  Carriers  adapted  to  travel  upon  their  sides  along  said  track  or  way. 

(3)  A  motor  cable  adapted  to  propel  said  carriers  along  said  track  or  way. 

(4)  A  plurality  of  drop  stations  located  along  said  track  or  way. 

(5)  Means  for  sending  or  receiving  said  carriers  to  or  from  any  of  said  drop 
stations. 

It  IS  to  be  noticed  that  the  above  two  claims,  3  and  7,  are  the  only 
ones  sued  on  which  specify  the  carrier  running  upon  its  side,  to 
utilize  which  was  stated  to  be  the  principal  object  of  the  invention. 
The  other  two  claims  sued  on,  as  will  be  seen,  purport  to  cover,  with 
the  other  elements  specified,  all  carriers,  whether  running  on  their 
sides  or  not. 

Claim  8  specifies: 

<1)  A  track  or  way. 

<2)  A  carrier  adapted  to  travel  on  said  track  or  way. 

(3)  An  endless  motor  cable  adapted  to  propel  said  carrier  along  said  track 
or  way. 

(4)  A  drop  loop  or  depression  in  said  trade  or  way  forming  a  drop  or  way 
station. 

(5)  Means  in  said  drop  station  for  placing  said  carrier  in  co-operation  with 
said  track  or  way. 

(6)  Automatic  means  for  engaging  said  carrier  with  said  cable. 

Claim  11,  the  last  of  the  four  sued  on,  covers,  "in  a  cable  carrier 
apparatus,"  the  following  described  combination: 

"The  combination  with  (1)  a  central  station,  of 

"(2)  A  sending  and  receiving  track  or  way; 

**(3)  Carriers  adapted  to  travel  on  said  track  or  way; 

**(4)  An  endless  motor  cable  adapted  to  propel  said  carriers  along  said  track. 
or  way; 

"(5)  An  independent  drop  receiving  track  or  way  station; 

"(6)  Means  for  diverting  said  carriers  from  said  sending  track  or  way  Into 
said  receiving  track  or  way  station; 

"(T)  A  drop  loop  on  said  receiving  track; 

"(8)  Means  in  said  drop  loop  for  returning  said  carriers  to  said  central 
station." 

It  will  be  noticed  that  the  "drop  loop  or  depression"  on  the  track 
or  way,  "forming  a  drop  or  way  station"  (claims  3  and  8),  the  "plu- 
rality of  drop  stations  located  along"  the  track  or  way  (claim  7), 
or  the  "independent  drop  receiving  track  or  way  station,^'  with  the 
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'Mrop  loop  on  said  receiving  track"  (claim  11),  refer  to  a  feature  com- 
mon to  all  the  four  claims  sued  on,  which,  with  its  co-operating  switch- 
ing devices,  constitutes  the  means  for  securing  the  second  and  less 
important  of  the  two  objects  which  the  patentee  sought  to  secure  in 
his  Apparatus,  according  to  his  own  statement  above  quoted.  It  is 
this  drop  station  feature  only  which  is  important  for  the  purposes 
of  the  case.  As  to  the  limitation  in  claims  3  and  7  that  the  carriers 
are  to  travel  on  their  sides,  notwithstanding  the  importance  claimed 
for  it  in  the  patent,  as  above,  the  plaintiiTs  brief  has  treated  it 
(pages  12,  16)  as  unnecessary  in  view  of  the  prior  art,  and  immaterial 
in  the  present  controversy. 

For  the  purposes  of  this  suit,  the  plaintiff  insists  upon  the  drop 
station  of  the  Amsden  apparatus  as  its  distinguishing  and  important 
feature.    The  claim  is  made  that: 

"Amsden  was  the  first  to  produce  a  high-line  cable  system  having  completed 
drop  stations;  that  Is,  stations  located  at  a  low  level  and  connected  by  track 
sections  with  the  high  line  at  the  high  level,  and  provided  with  means  not 
only  for  receiving  carriers  at  the  low  level  from  the  cashier's  desk,  bat  also 
for  dispatching  carriers  from  the  low  level  to  the  cashier's  desk." 

And  it  is  contended  that  this  was  a  "pioneer  invention,"  and  Ams- 
den's  patent  a  "pioneer  patent" 

There  is  no  dispute  that  in  establishments  using  cash-carrier  appa- 
ratus, what  is  known  as  the  "high-line"  type  of  apparatus  has  proved 
its  superiority  over  and  has  generally  superseded  what  is  known  as 
the  "low-line"  type,  which  preceded  it,  and  was  the  type  at  first 
adopted  for  installations  of  such  apparatus.  The  advantages  of  keep- 
ing as  much  as  possible  of  the  track  and  cable  upon  which  the  carrier 
boxes  are  to  travel  near  the  ceiling,  where  it  will  be  out  of  the  way 
of  people  on  the  floor,  are  obvious  and  undisputed.  But  means  for 
getting  the  carrier  boxes  up  and  down,  from  and  to  the  points  nearer 
the  floor  from  which  they  are  to  be  sent,  and  at  which  they  are  to  be 
received,  are  essential,  and  the  plaintiff  contends  that  Amsden's  were 
the  first  commercially  successful  means. 

Before  Amsden's  application  there  had  been  high-line  installations 
wherein  the  carriers  had  been  lifted  in  elevators  or  hoisting  devices 
operated  by  the  sender  to  the  overhead  level  of  conveying  tracks  and 
cable,  and  there  held  until  so  engaged  with  such  tracks  and  cible  as 
to  be  carried  along  by  them  at  that  level  to  the  central  station  or 
cashier's  desk.  From  that  point  they  were  returned  to  the  sending 
point  by  there  re-engaging  them  with  the  tracks  and  cable,  which 
would  then  take  them  along  the  circuit  until  disengaged  and  switch- 
ed from  the  conveying  track  to  a  descending  section  of  track  ending 
at  the  sending  point,  down  which  section  their  own  weight  would 
carry  them. 

In  Amsden's  first  patent,  elevators  or  hoisting  devices,  distinct 
from  the  main  tracks  and  cable,  are  dispensed  with  by  carrying  both 
tracks  and  cable,  at  each  station  for  sending  and  receiving,  downward 
from  their  normal  level,  around  a  short  curve  at  the  station  level 
and  upward  again  to  the  normal  level,  thereby  forming  with  them 
what  the  patent  calls  "drop  loops."    Suitably  arranged  pulley  wheels^ 
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around  which  the  moving  endless  cable  passes,  enable  it  to  follow 
the  tracks  in  their  downward  and  upward  course  around  the  drop 
loop,  without  losing  that  relation  with  them  which  enables  it  to  con-- 
tinue  the  movements  along  them  of  carriers  engaged  with  it.  Out- 
ward going  carriers  from  the  central  station,  destined  to  a  given 
sending  and  receiving  low-level  station,  are,  by  the  operation  of  se- 
lecting and  switching  devices,  not  now  requiring  description  in  detail, 
there  transferred  from  the  main  track  to  an  independent  section  of 
downwardly  extending  receiving  track,  down  which  they  slide,  re- 
leased from  the  main  cable,  to  its  terminus  tdjacent  to  the  bottom 
of  the  loop  for  that  station  in  the  inward-bound  track,  at  which  ter- 
minus there  are  arrangements  permitting  their  removal.  Re-engaged 
with  the  main  track  and  cable  at  a  convenient  point  near  the  bottom 
of  said  loop,  the  inward-bound  movement  of  said  cable  takes  them 
along  said  track  to  the  top  of  said  loop  and  back  to  the  central  sta- 
tion. On  their  way  thither  they  pass  downward  and  up  again  around 
all  the  intervening  loops  in  said  track. 

Installations  of  Amsden  apparatus,  comprising  about  8,500  drop 
loop  stations  of  this  kind  in  all,  have  been  made  by  the  plaintiff  since 
ISXH  or  1905.  The  degree  of  commercial  success  thus  indicated  tends 
to  establish  the  plaintiff's  daim  that  the  above  method  of  arranging 
high-line  apparatus  was  distinctly  superior  to  the  types  of  high-line 
apparatus  which  had  preceded  it;  nor  is  this  tendency  materially 
lessened  by  the  fact  that  the  plaintiff  has  recently  modified  the  patented 
structure  above  described,  in  apparatus  installed  by  it  comprising  in 
all  about  700  drop  loop  stations,  so  as  to  permit  carriers  moving  to- 
ward the  central  station  to  cross  over  the  top  of  each  intervening 
drop  loop  upon  continuous  high-levfl  track,  instead  of  having  to  travd 
around  all  drop  loops  between  the  central  station  and  the  particular 
drop  loop  station  from  which  they  have  been  dispatched.  As  will 
appear,  this  modification  approaches  the  defendant's  structure  more 
nearly  in  some  respects  then  does  the  construction  which  the  patent 
describes. 

The  defendant's  claim  that  the  sale  or  public  use  of  apparatus  in- 
cluding drop  loop  stations,  such  as  Amsden  describes  and  claims, 
for  more  than  two  years  before  his  application,  has  been  proved  by 
the  evidence  heard,  may  here  be  considered. 

There  is  no  question  that  in  1903  Amsden  himself,  then  employed 
by  the  plaintiff's  predecessor  in  the  same  business,  superintended  an 
installation  of  cash  carrier  apparatus  in  a  large  department  store  in 
Minneiapolis,  belonging  to  Donaldson  &  Co.  It  is  undisputed  that 
a  considerable,  but  not  the  larger,  portion  of  the  apparatus  installed 
was  of  a  high-line  type,  including  five  special  drop  stations,  and  when 
completed  embodied  the  above-considered  invention  of  Amsden's  sub- 
sequent patent,  save  for  a  possible  difference  in  cross-section  of  the 
tracks  used,  which  I  consider  immaterial.  If  this  portion  of  said 
apparatus  had  been  sold  or  was  in  "public  use"  before  August  25, 
1903,  the  invention  in  question  was  not  patentable  after  that  date,  and 
the  Amsden  patent  for  it  is  without  validity. 

Although  that  portion  of  the  installation  which  embodied  Amsden's 
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invention,  as  above,  was  a  considerable  and  an  important  portion, 
it  was  not  the  larger  portion,  and  the  apparatus  was,  for 'the  most 
part,  of  the  low-line  type.  Three  contracts,  dated  April  28,  May  5, 
and  June  15,  1903,  respectively,  covered  the  entire  installation  as  at 
first  planned,  and  according  to  them  it  was  all  to  be  of  the  low-line 
type.  But  a  still  later  contract,  dated  June  29,  1903,  provided  for 
the  substitution  of  the  five  special  drop  stations,  instead  of  five  low- 
line  stations  called  for  by  the  earlier  contracts.  All  these  contracts 
were  between  the  Donaldson  Company  and  the  plaintiff's  predecessor, 
the  Martin  Cash  Carrier  Company.  Amsden  acted  for  the  Martin 
Company  in  making  the  contracts,  besides  superintending  the  instal- 
lation made  in  piursuance  of  them.  The  five  drop  stations  referred 
to  constituted  the  first  apparatus  anywhere  erected  embodying  the 
invention  of  his  first  patent,  and  until  this  part  of  the  apparatus  was 
not  only  set  up  complete,  but  in  actual  use  for  its  intended  purposes, 
there  was  no  saying  positively  that  the  invention  was  capable  of  prac- 
tical commercial  use. 

A  bill  dated  September  12,  1903,  was  rendered  for  the  greater  part 
of  the  work,  including  that  done  in  erecting  the  five  drop  stations,  and 
this  bill  was  subsequently  paid.  The  Donaldson  store  was  reopened  to 
the  public,  the  installation  as  a  whole  being  then  practically  complete, 
on  Monday,  August  31,  1903.  Unless  public  use  of  that  part  of  its  cash 
carrier  system  which  included  the  five  drop  stations  began  at  an  earlier 
date,  no  anticipation  is  shown.  Three  of  the  drop  stations  were  in 
what  was  known  as  the  "book  department,", and  there  is  testimony  that 
the  "book  department"  was  in  working  order  and  open  to  the  public  on 
Monday,  August  17,  1903.  If  this  is  proved  to  be  true,  and  if  the  drop 
stations  in  that  department  were  also  in  regular  use  and  operation  from 
and  after  August  17th,  public  use  of  them  for  eight  days  preceding 
August  25,  1903,  is  shown. 

The  witnesses  who  undertake  to  fix  the  date  of  the  opening  of  the 
"book  department"  as  August  17th  are  the  Donaldson  Company's  sec- 
retary and  treasurer,  its  former  chief  engineer,  and  an  electrical  con- 
tractor employed  by  the  Martin  Company  in  the  work  referred  to. 
Their  depositions  were  taken  in  Minneapolis  in  January,  1915,  more 
than  11  years  after  the  dates  they  undertake  to  fix.  Only  one  of  them 
could  assist  his  memory  by  any  memoranda  made  in  1903,  and  such  as 
he  used  for  that  purpose  were  insufficient  of  themselves  to  establish 
the  dates  in  question,  though  serving  as  the  basis  for  deductions  which 
the  witness  sought  to  draw  from  them  and  from  his  memory  as  to  the 
order  of  events. 

Amsden  himself,  on  the  other  hand,  testifying  6  months  later,  at  the 
hearing  before  me,  and  basing  his  recollection  on  memoranda  he  says 
he  made  at  the  time,  states  that  the  portion  of  the  system  installed 
which  included  the  five  drop  stations  remained  still  incomplete  on  Sep- 
tember 3, 1903,  and  that  none  of  those  stations  were  in  operation  before 
that  date. 

The  burden  is  .on  the  defendant  to  show  public  use  before  August  25, 
1903,  the  result  of  the  evidence  is  that  it  could  have  begun  only  a  few 
days  at  most  before  that  date,  and  I  find  the  evidence  as  a  whole,  con- 
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sidermg  the  extent  to  which  it  depends  upon  mere  memory  after  a  long- 
term  of  years,  insufficient  to  produce  that  clear  conviction  necessary 
to  justify  a  finding  that  it  actually  did  begin  before  the  date  named. 
That  the  apparatus  belonging  to  the  five  drop  stations  was  not  sold  to 
the  Donaldson  Company  before  the  bill  covering  it  was  paid  would 
seem,  in  any  event,  the  only  conclusion  possible  on  the  evidence.  I  find 
nothing  to  show  a  complete  sale  at  any  earlier  time.  For  the  purposes 
of  this  case,  Amsden's  first  patent  is  therefore  regarded  as  valid. 

The  remaining  question  is  whether  it  is  infringed  by  the  defendant's 
apparatus,  made  under  the  Chism  patent.  In  one  respect  this  appara- 
tus is  better  entitled  than  Amsden's  to  be  called  a  "high-line"  cable 
system,  viz. :  Its  main  track,  or  way,  and  its  endless  cable,  adapted  to 
propel  the  carriers  moving  on  said  track  or  way,  are  kept  at  a  continu- 
ously high  level  throughout  their  entire  length ;  no  part  either  of  the 
main  track  or  way,  or  of  the  main  cable,  being  carried  downward  and 
up  again  through  any  "drop  loop"  like  Amsden's.  If  there  are  at  the 
low  level  sending  and  receiving  stations,  which  can  be  said  to  answer 
to  Amsden's  "drop  station,"  it  has  no  construction  formed  in  and  by 
the  main  track,  like  Amsden's,  but  is  composed  of  two  independent 
auxiliary  sections  of  track,  one  for  receiving  at,  the  other  for  sending 
from,  the  particular  station.  Removal  of  either  section  from  the  appa- 
ratus would  leave  unaffected  the  operation  of  the  main  track  or  main 
cable.  The  defendant's  receiving  sections  are,  for  all  purposes  here 
material,  like  those  of  Amsden  in  arrangement  and  operation.  Con- 
sidered by  themselves,  neither  the  defendant's  nor  Amsden's  receiving- 
means  differ  in  any  respect  here  material  from  what  was  known  and: 
used  before  Amsden.  Closely  adjacent  to  the  terminus  of  the  defend- 
ant's receiving  section  is  the  lower  end  of  its  independent  sending  sec- 
tion of  track,  in  engagement  wherewith  carriers  may  be  there  placed 
for  return  to  the  central  station.  So  engaged,  they  are  lifted  thereon 
vertically  to  the  level  of  the  main  track  and  cable,  at  that  level  auto- 
matically switched  from  the  sending  to  the  main  track,  and  connected 
with  the  main  cable,  which  then  takes  them  along  the  main  track  to 
their  destination.  They  are  so  lifted  upon  and  along  the  sending  track, 
until  so  connected  with  the  main  track  and  cable,  by  a  separate  auxil- 
iary endless  cable  employed  at  each  low-level  station  for  that  purpose 
only;  each  of  such  auxiliary  cables  being  independent  of  the  main 
cable,  except  that  friction  pulleys  in  engagement  with  the  main  cable,, 
and  thus  kept  in  rotation  by  its  movement,  keep  in  motion  the  friction 
pulleys  around  which  each  auxiliary  cable  passes  at  its  station  and 
which  keep  it  there  in  motion. 

The  significant  feature  of  difference  between  the  defendant's  appara- 
tus and  Amsden's  thus  consists  in  the  different  means  employed  at  each 
low-level  station  for  returning  carriers  to  the  central  station.  Instead 
of  employing  the  main  track  and  cable  to  lift  the  carriers  from  the  way 
station  level  to  the  high  level,  as  does  Amsden,  bringing  them  for  that 
purpose  down  to  the  station  level  and  immediately  back  again,  the  de- 
fendant uses  for  the  same  purpose  an  independent  local  track  and  a 
local  cable,  independent  of  the  main  cable,  except  that  the  motion  of 
both  is  produced  by  the  same  source  of  power,  by  which  arrangement 
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the  defendant  avoids  making  with  its  main  track  and  cable  the  curves 
and  circuit  involved  in  Amsden's  drop  loops. 

In  view  of  this  difference  there  is  difficulty  in  making  the  terms  of 
any  of  the  claims  in  suit  fit  the  defendant's  mechanism.  In  claim  3, 
the  feature  or  element  (4)  in  the  ibove  analysis  is  "a  drop  loop  or  de- 
pression in  said  track  or  way  forming  a  drop  or  way  station" ;  and  the 
same  is  true  of  claim  8.  No  other  than  the  main  track  or  way  can  be 
the  track  or  way  meant  in  either  claim,  nor  can  the  "drop  station"  in 
either  be  regarded  as  formed  otherwise  than  by  the  "drop  loop  or  de- 
pression" in  that  track  or  way,  which  both  specify.  In  claim  7,  unless 
the  "drop  stations  located  along  said  track  or  way"  referred  to  in  the 
feature  or  element  (4)  thereof  are  drop  stations  formed  as  specified  in 
claims  3  and  8,  the  claim  is  too  broad,  because  it  would  include  the  sta- 
tions of  the  prior  art  from  which  carriers  were  lifted  to  track  and 
cable  at  an  overhead  level  by  means  of  elevators  or  hoisting  devices 
operated  by  the  sender.  In  claim  11,  element  (7)  specifies  "a  drop  loop 
on  said  receiving  track."  If  this  means  the  "receiving  track"  of  (5) 
and  (6)  in  the  same  claim,  the  defendant's  independent  receiving  sec- 
tion of  track  at  each  way  station  has  no  drop  loop  in  it;  and  if  it 
refers  to  the  track  whereon  carriers  are  returned  to  the  central  sta- 
tion, the  defendant's  return  track,  as  has  been  stated,  is  without  any 
loops. 

A  construction  of  these  claims,  such  as  is  necessary  for  the  purpose 
of  holding  them  infringed  by  the  defendant's  apparatus,  does  not  seem 
to  me  justified,  unless  the  above  contention  by  the  plaintiff  is  estab- 
lished, that  Amsden's  invention  provided  the  first  complete  drop  sta- 
tions in  high-line  apparatus,  and  is  therefore  to  be  treated  as  a  pioneer 
invention. 

One  statement  of  the  grounds  upon  which  the  plaintiff  relies  in  sup- 
port of  this  contention,  and  of  the  extent  to  which  it  claims  a  pioneer 
character  for  Amsden's  invention,  has  been  quoted  above.  What  is 
meant  by  a  "complete  drop  station"  appears  from  that  statement  to  be 
a  low-level  station  "connected  by  track  sections"  with  the  high-level 
line,  and  provided  at  its  low  level  both  with  receiving  and  with  dis- 
patching means. 

That  there  was  high-line  apparatus  before  Amsden,  having  low-level 
stations  provided  at  that  level  both  with  receiving  and  with  dispatching 
means,  cannot  be  denied.  In  such  stations  so  provided,  the  receiving 
means  employed  a  track  section  connecting  the  high  line  with  the  sta- 
tion. Dispatching  means  provided  at  such  stations,  however,  instead 
of  employing  track  sections  connecting  the  station  with  the  high  line 
over  which  carriers  could  run  as  on  the  main  track,  had  elevating 
mechanism  for  lifting  the  carriers  to  the  main  track,  and  although  their 
ascent  was  direct  and  controlled  by  guideways,  these  can  hardly  be 
called  track  sections  in  the  sense  here  intended.  Apparatus  of  the 
above  kind  is  described  in  the  patents  to  Cowley,  No.  474,040  (1892), 
and  to  Martin,  No.  539,127  (1895),  relied  on  by  the  defendant. 

Amsden's  loops  in  his  return  track  provided  his  low-level  stations 
with  track  connection  from  the  station  to  the  high  line,  over  which 
carriers  can  be  sent  upward  by  the  same  power  which  moves  them 
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horizontally  on  the  high  line  itself,  instead  of  the  previously  used 
mechanism  otherwise  operated  for  hoisting  them  to  the  connection  with 
the  high  line.  But  in  doing  this,  he  cannot  be  said  to  have  availed  him- 
self of  an  idea  wholly  new  with  him.  The  older  low-line  apparatus  is 
shown  to  have  afforded  not  infrequent  instances  of  adaptation  to  par- 
ticular circumstances  involving  carrying  the  main  track  and  cable  up- 
ward from  a  station  to  an  overhead  level,  though  followed  by  a  return 
to  the  lower  level.  And  in  the  later  high-line  apparatus  before  Amsden 
there  are  shown  to  have  been  instances  wherein  the  return  track  and 
cable  were  brought  downward  from  the  high  level  to  reach  a  given 
station,  and  from  it  were  carried  back  again  to  the  high  level. 

Amsden's  patent,  therefore,  cannot  fairly  be  said  to  cover  either  a 
function  never  performed  before,  or  a  wholly  new  device,  or  a  device 
of  such  novelty  and  importance  as  will  distinguish  it  from  a  mere  im- 
provement upon  what  preceded  it.  Drop  loops  were  not  wholly  new 
with  him ;  it  is  only  in  his  adaptation  of  them  to  provide  better  dis- 
patching means  at  each  low-level  station  than  were  afforded  by  the 
station  equipment  of  prior  apparatus,  that  his  novelty  consists.  It  was 
no  doubt  a  meritorious  improvement,  but  I  cannot,  on  the  evidence, 
regard  it  as  so  new  or  so  important  as  to  justify  making  his  claims 
cover  the  provision  of  dispatching  means  at  low-level  stations  not  em- 
ploying drop  loops  at  all  and  operating  upon  principles  differing  so 
widely  from  his  as  do  those  provided  in  the  defendant's  apparatus. 

It  is  to  be  noticed  that  there  is  no  claim  in  Amsden's  patent  of  any 
such  importance  for  his  "drop-line  receiving  and  dispatching  way  sta- 
tions," as  has  been  claimed  for  them  in  the  present  controversy.  They 
appear  in  his  patent  as  subordinate  in  importance  to  the  use  of  carriers 
running  on  their  sides,  and  as  of  no  greater  importance  than  the  im- 
proved switching  devices  therein  described,  with  neither  of  which  im- 
provements are  we  here  concerned.  Nor  has  the  plaintiff's  evidence 
shown  the  commercial  success!  of  Amsden's  apparatus  as  a  whole  to 
have  been  due  in  any  greater  proportion  to  the  dispatching  means  pro- 
vided for  his  drop  stations  than  to  its  other  new  and  improved  features. 

It  is  further  to  be  noticed  that  the  specification  of  the  patent  contains 
no  indication  whatever  that  the  drop  stations  mentioned  in  the  claims 
may  be  different  in  any  respect  from  the  "drop-line  stations,"  to  pro- 
vide which  is  one  declared  object  of  the  patent,  or  that  they  may  be 
formed  otherwise  than  by  looping  down  the  main  track  and  cable — i.  e., 
the  "line" — as  the  patent  specifies.  The  proceedings  in  the  Patent 
Office  upon  Amsden's  application,  as  it  seems  to  me,  further  enforce 
the  conclusion  that  drop  stations  of  any  other  kind  were  not  within  the 
applicant's  contemplation. 

It  was  said  on  the  plaintiff's  behalf,  in  argument,  that  the  differences 
between  the  defendant's  apparatus  and  the  apparatus  of  the  patent  are, 
in  the  respects  here  important,  merely  colorable  differences,  not  ma- 
terial as  regards  use  and  operation.  With  this  view  I  find  myself  una- 
ble to  agree.  The  defendant's  independent  section  of  dispatching  track 
and  separate  local  cable  differ  in  their  method  of  operation  too  widely 
from  the  dispatching  portion  of  Amsden's  loops.  By  dispensing  with 
the  latter,  the  defendant  foregoes  advantages  which  they  possess  and 
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avoids  disadvantages  which  they  involve.  That  on  the  whole  the  de- 
fendant's dispatching  means  are  improvements  over  Amsden's  seems 
hardly  disputed.  My  conclusion  must  be  that  no  infringement  of  any 
of  the  claims  in  suit  is  proved. 

[2]  2.  As  to  Amsden's  second  patent,  No.  1,071,018,  it  relates  only 
to  a  locking  device  said  to  be  especially  adapted  for  use  in  carriers  such 
as  are  used  in  cable  carrier  apparatus.  The  object  of  the  invention  is 
declared  to  be : 

'To  supply  a  simple  and  effecttve  locking  device  which  will  positively  lock 
the  cover  of  the  carrier  closed  and  prevent  the  accidental  opening  of  the  same 
when  rounding  the  turn  or  in  transit.'' 

That  the  alleged  infringing  carrier,  Plaintiff's  Exhibit  H,  infringes 
the  claims  of  this  patent,  if  tiie  patent  is  valid,  the  defendant  does  not 
dispute ;  but  it  contends  that  the  device  of  the  patent  differs  from  prior 
devices  only  in  details,  not  new  with  Amsden,  in  the  selection  and  use 
whereof  nothing  beyond  mechanical  skill  and  judgment  were  involved. 

The  defendant  had  no  actual  notice  of  this  patent  until  the  present 
suit  was  brought,  September  27,  1913,  one  month  after  the  patent  had 
been  issued.  The  plaintiflF  had  omitted  to  mark  the  carriers  it  made 
under  it  according  to  Rev.  St.  §  4900  (Comp.  St.  1913,  §  9446).  Im- 
mediately upon  the  bringing  of  the  suit,  the  defendant,  under  advice  of 
coimsel,  stopped  making  and  selling  carriers  like  Exhibit  H,  and  sub- 
stituted carriers  of  a  different  construction,  which  are  not  before  the 
court  in  this  case.  Although  the  carriers  like  Exhibit  H,  for  which 
the  defendant  could  be  required  to  account,  would  seem  to  be,  of  neces- 
sity, very  few  in  number,  the  plaintiff's  right  to  a  decree  in  respect  of 
them  is  established  unless  the  defendant  has  shown  that,  as  it  contends, 
the  patent  covering  them  does  not  describe  an  invention  having  patent- 
able novelty. 

The  locking  device,  as  therein  described,  is  for  use  on  carriers  hav- 
ing lids  or  covers  thrown  and  held  open  by  a  spring.  In  a  circular  de- 
pression in  the  face  of  the  cover  is  pivoted  a  lock  lever  having  one 
end  upturned  for  use  as  a  handle,  while  the  other  end  forms  a  latch 
adapted  to  engage  under  a  lip  or  projection  made  by  indenting  a  por- 
tion of  the  side  wall ;  the  cover  being  cut  away  so  as  to  let  it  pass  said 
lip  or  projection  in  closing  and  opening.  Pressure  on  the  upturned 
end  or  handle  in  one  direction,  the  cover  being  closed,  swings  the  lever 
so  as  to  bring  the  latch  at  its  other  end  underneath  the  lip  or  projection 
and  thereby  hold  the  cover  closed.  Pressure  in  the  opposite  direction 
swings  the  lever  so  as  to  withdraw  the  latch  from  beneath  the  projec- 
tion and  let  the  cover  fly  open. 

A  stud  on  the  underside  of  the  lever,  between  its  pivot  and  the  up- 
turned handle  end,  passing  through  a  suitably  curved  slot  in  the  cover, 
limits  the  movement  of  the  lever  in  each  direction.  A  flat  spring  se- 
cured to  the  inside  of  the  cover  has  a  rib  or  projection  so  located  as 
to  engage  one  side  or  the  other  of  die  stud,  which,  while  permitting  the 
stud  to  ride  over  it  during  the  movement  of  the  lever  from  one  end  to 
the  other  of  the  slot,  holds  the  lever,  when  in  position  at  either  end, 
against  accidental  displacement. 

Among  a  number  of  prior  patents  to  which  it  refers,  the  defendant 
238  F.— 14 
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relies  mainly  on  those  to  Martin,  Nos.  331,418  and  368.219  (1885),  to 
Wotruba,  No.  394,320  (1888),  and  to  Upp  et  al.,  No.  860,947  (1907). 
These  references  show,  if  it  is  not  sufficiently  obvious  without  them, 
that  none  except  old  and  familiar  features  are  found  in  the  patented 
device.  The  defendant's  contention  that,  combined  as  in  the  patent, 
they  have  no  new  function  or  mode  of  operation,  and  that  Amsden 
has  added  nothing  to  former  devices  in  which  they  may  be  found,  save 
in  the  way  of  mechanical  detail,  seems  to  me  of  considerable  force. 
But  in  view  of  all  the  evidence,  including  that  as  to  the  commercial 
success  of  the  patented  carriers,  I  am  not  clear  that  patentable  inven- 
tion is  wholly  wanting  in  Amsden's  adaptation  of  the  component  fea- 
tures to  the  special  requirements  of  a  cash  carrier  for  use  with  appara- 
tus of  the  kinds  here  involved.  It  seems  to  me  certain,  however,  that 
the  invention  is  necessarily  so  limited  in  its  scope  as  to  require  its  re- 
striction to  the  particular  construction  shown  and  described.  Exhibit 
H  is  held  to  infringe  because  it  exactly  corresponds  to  that  construc- 
tion. Of  the  IS  claims  of  the  patent,  it  may  be  said  generally  that  they 
are  drawn  with  the  obvious  purpose  of  covering  as  much  as  possible 
beyond  the  particular  construction  referred  to.  I  hold  the  claims  valid 
to  the  extent  only  that  they  cover  that  construction,  and  infringed  by 
Exhibit  H  only  because  it  embodies  that  construction.  The  terms  of 
the  decree  to  be  entered  will  restrict  its  application  to  carriers  embody- 
ing the  same  construction. 

A  decree  may  be  entered,  dismissing  the  bill  as  to  the  first  of  the 
two  patents  sued  on.  As  to  the  second  patent,  it  will  provide  for  an 
injunction  and  for  an  account  within  the  limits  indicated. 


MANTON-GAULIN  MFG.  CO.  v.  DAIRY  MACHINERY  &  CONSTRUCTION 

CO.,  Inc. 

(District  Court,  D.  Connecticut     December  14,  1910.) 

No.  1384. 

1.  Patents  ^=»328— Validitt  and  Infbinqeuent — Machine  fob  Homoqbniz- 

INQ  Milk. 

The  Gaulln  patent,  No.  756,953,  for  an  apparatus  for  Intimately  mixing 
milk  or  other  liquids,  was  not  anticipated,  find  Is  of  a  pioneer  character, 
and  entitled  to  a  liberal  construction,  the  machine  being  the  first  to  suc- 
cessfully homogenize  milk ;   also  held  infringed. 

2.  Patents  ^=^238 — ^Infringement — Change  of  Fobic. 

The  impairment  of  the  function  of  a  part  of  a  patented  structure  by 
omitting  a  portion  will  not  avoid  Infringement;  nor  will  a  mere  change 
in  form,  where  the  principle  of  operation  is  preserved  and  appropriated. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  {  876;  Dec.  Dig. 
<9==>238.] 

8.  Patents  ^s»312(3) — Defense  of  Invention  bt  Another — Suiticienot  of 
Evidence. 

The  defense  that  another  than  the  patentee  was  the  original  Inventor 
of  a  patented  structure  must  be  established  beyond  any  reasonable  doubt, 
and  not  merely  by  a  fair  preponderance  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent.  Dig.  §§  548,  649;  Dec. 
Dig.  «S=>312(3).] 

^s»For  other  cum  B«e  same  topic  A  KBT-NUMBBR  in  aU  Key-Numborod  Digeatii  A  Ind«xM 
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In  Equity.  Suit  by  the  Manton-Gaulin  Manufacturing  Company 
against  the  Dairy  Machinery  &  Construction  Company,  Incorporated. 
On  final  hearing.    Decree  for  complainant. 

Frederick  P.  Fish,  and  J.  L.  Stackpole,  both  of  Boston,  Mass.,  for 
plaintiff. 

Henry  D.  Williams  and  Livingston  Gifford,  both  of  New  York  City, 
for  defendant 

THOMAS,  District  Judge.  This  is  the  usual  bill  in  equity,  charging 
the  defendant  with  infringement  of  letters  patent  No.  756,953,  issued 
April  12,  1904,  to  Auguste  Gaulin,  of  Paris,  France,  for  certain  alleged 
new  and  useful  improvements  in  system  for  intimately  mixing  milk, 
although  in  fact  the  invention  of  the  patent  has  for  its  object,  as  is 
stated  in  the  specification : 

"An  improved  apparatus  for  Intimately  mixing  milk  and  other  liquids  more 
or  less  resembling  it  by  means  of  tlie  action  produced  by  the  passage  of  liquids 
more  or  less  heterogeneous  under  considerable  pressure  through  very  smaJl 
orifices." 

The  plaintiff  is  a  Maine  corporation  engaged  in  the  manufacture  of 
machines  under  the  protection  of  the  patent  in  suit,  and  it  holds  the 
title  to  it  by  licenses  and  assignments  which  have  been  put  in  evidence, 
subject  to  certain  rights  of  payment  and  contingent  reversion  to  the 
patentee. 

The  defendant  is  a  Connecticut  corporation,  which  manufactures 
machines  at  Derby,  in  this  district,  and  which,  as  the  plaintiff  charges, 
contains  and  embodies  the  invention  recited  in  the  second  claim  of  the 
patent  in  suit,  which  is  as  follows : 

''In  a  machine  of  the  class  described,  co-operating  elements  having  squeez- 
ing surfaces,  means  to  yieldingly  hold  the  elements  in  contact  and  means  to 
force  the  milk  between  the  surfaces,  substantially  as  described.'* 

[1]  Prior  to  the  filing  of  the  bill  of  complaint  herein,  the  defendant 
had  succeeded  to  the  business  of  a  New  Jersey  corporation,  the  Dairy 
Machinery  &  Construction  Company,  doing  business  in  Connecticut, 
and  which  had  been  the  defendant  in  a  suit  by  the  plaintiff  upon  the 
same  patent  in  this  district,  in  which  it  was  held  by  Judge  Martin  that 
this  second  claim  was  valid  and  infringed  by  the  defendant's  appara- 
tus involved  in  that  case.  Manton-Gaulin  Mfg.  Co.  v.  Dairy  Machin- 
ery &  Construction  Co.  (D.  C.)  203  Fed.  516.  The  Dairy  Machinery 
&  Construction  Company  had,  however,  been  dissolved  before  the  entry 
of  a  decree,  and  no  technical  judgment  was  entered  against  it. 

Although  Judge  Martin's  decision  is  not  res  adjudicata,  nevertheless 
a  due  regard  for  the  orderly  administration  of  justice  requires  that  I 
should  follow  that  decision,  unless  the  instant  case  presents  essentially 
different  evidence.  The  defendant's  machine  in  that  suit  was,  in  some 
respects,  different  from  the  one  now  charged  to  be  an  infringement, 
and  a  principal  question  herein  involved  is  whether  the  apparatus 
which  the  defendant  now  uses,  and  which  is  referred  to  in  the  evidence 
as  "defendant's  device  No.  1,"  is  so  different  in  form  and  operation 
from  that  used  by  the  defendant  in  the  former  suit,   as  to  escape 
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the  charge  of  infringement.  This  defense  ,of  infringement  Is  now 
mainly  supported  by  certain  patents  to  Mathieu  Julien,  which  were  in 
evidence  in  the  former  cause,  the  gist  of  the  defendant's  contention 
being  now,  as  in  the  former  case,  that  the  Julien  patents  deprived 
Gaulin  of  the  quality  of  a  pioneer  inventor,  and  therefore  the  patent 
in  suit  is  to  be  strictly  construed,  and,  as  the  defendant's  device  No.  1 
does  not  have  "means  for  yieldingly  holding  the  elements  in  contact," 
there  is  no  infringement.    The  patents  relied  upon  are  as  follows : 

(1)  French  patent  No.  220,446,  of  March  26,  1892,  for  a  machine  for  Inti- 
mately mixing  liquid  substances. 

(2)  British  patent  No.  22,115,  of  December  2,  1892,  entitled  a  process  for 
enriching  milk  and  producing  cream  and  butter,  presenting  generally  a  plural- 
ity of  pumps  arranged  to  pump  into  a  single  pipe. 

(3)  British  patent  Na  23,637,  of  November  9,  1898,  for  a  process  for  treat- 
ing butter  and  restoring  it  to  fresh  condition.  While  apparatus  is  also  men- 
tioned in  the  title  of  the  patent,  the  apparatus  is  excluded  from  the  claims, 
which  are  wholly  for  the  process, 

(4)  British  patent  No.  14,840,  of  August  2,  1893,  entitled  "Apparatus  for 
Effecting  the  Intimate  Mixture  of  Liquids,  Semi-Liquids,  or  Liquified  Matters/* 
in  which  the  drawings  are  identical  with  those  of  the  process  patent  No. 
22»115,  and  the  description  of  the  apparatus  very  much  the  same. 

There  has  also  been  introduced  in  evidence  quite  an  amount  of  fact 
testimony,  which  was  not  in  the  former  suit,  showing  that  in  1899  and 
1900  homogenized  milk  was  produced  as  a  commercial  product  in  Paris 
and  elsewhere  in  France  by  passing  the  milk  through  a  piston  valve 
and  homogenizing  devices  made  and  constructed  as  shown  in  tlie  Julien 
patents  in  evidence.  The  purpose  of  this  additional  defense  was  to 
show  that  Gaulin,  the  patentee,  was  not  the  original  inventor  of  the 
machine  patented  by  him,  but  that  it  was  actually  invented  by  Julien, 
and  that  Julien  disclosed  the  invention  to  Gaulin. 

Judge  Martin  sustained  the  patent  in  suit  as  a  pioneer  patent  for 
homogenizing  milk,  or,  in  other  words,  for  the  breaking  up  of  the 
butter  globules  in  milk,  and  he  supported  himself  in  this  result  by  thre 
assertion,  which  with  the  evidence  before  him  was,  in  my  opinion, 
clearly  justified,  that,  while  different  machines  had  been  invented  prior 
to  the  Gaulin  patent  for  pulverizing  and  mixing  liquids  of  different 
consistency,  some  by  beating,  some  by  mixing,  and  others  by  being 
forced  under  pressure  through  orifices,  there  was  no  other  patent  or 
known  process  adapted  to  the  complete  breaking  of  all  the  globules  of 
butter  fat  in  milk,  and  that  the  special  object  of  the  Gaulin  patent  was 
to  break  up  all  the  globules,  so  that  there  would  be  no  separation  in  the 
milk  thereafter,  putting  the  milk  in  such  condition  that  practically  every 
part  of  it  is  exactly  alike,  and  that  when  in  that  condition  the  flavor  of 
the  milk  is  improved,  and,  if  sterilized  and  sealed,  it  will  be  kept  in 
good  condition  for  long  periods  of  time,  and  that  a  process  that  does 
not  break  up  all  the  globules  of  butter  fat  will  not  accomplish  the  result 
desired. 

The  specification  of  the  patent  does  not  use  the  word  "homogeniz- 
ing," and  so  far  as  appears  from  the  record  that  word  was  practically 
unknown  in  the  art  before  the  invention  of  Gaulin,  and  came  into  use 
only  as  a  result  of  his  invention;  in  other  words,  Gaulin,  by  this  in- 
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vention,  created  the  art  of  homogenizing.  Gatilin  in  his  specification, 
after  stating  that: 

"The  present  invention  has  for  Its  object  an  Improved  apparatus  for  Intimate- 
ly mixing  milk  and  other  liquids  more  or  less  resembling  It  by  means  of  the 
action  produced  by  the  passage  of  liquids  more  or  less  heterogeneous  under 
considerable  pressure  through  very  small  orifices" 

— then  goes  on  to  say  that :  • 

"Apparatuses  have  been  constructed  for  intimate  mixing  fatty  liquids, 
and  these  have  been  used  for  the  treatment  of  milk.  I  have  myself  construct^ 
ed  such  apparatuses.'* 

This  was  undoubtedly  a  reference  to  Gaulin's  earlier  French  patent, 
No.  295,596,  dated  December  23,  1899,  the  machine  of  which  mixed 
the  liquids  by  passing  them  under  pressure  through  small  holes,  but 
which  failed  to  "homogenize,"  because  the  holes,  being  substantially 
round,  were  necessarily  so  large  that  most  of  the  fat  globules  passed 
through  the  holes  without  coming  in  contact  with  the  walls  of  the  holes 
and  were  not  broken. 

Gaulin  further  states  in  his  specification  that: 

"Experience  has  shown  that  hone  of  these  apparatuses  has  produced  the 
required^  result  In  the  treatment  of  milk" 

— a  statement  which  would  seem  to  be  borne  out  by  the  evidence.  The 
reason  why  the  prior  attempts  at  "homogenizing"  were  unsuccessful  is 
pointed  out  in  the  specification  of  the  patent,  page  1,  lines  27  to  40,  as 
follows : 

"With  some  of  them  all  the  butter  globules  are  not  invariably  pulverized, 
as  Is  necessary,  which  causes  the  milk  not  to  keep  and,  moreover,  acquire  a 
disagreeable  taste.  In  other  machines  In  passing  through  the  pulverizing 
orifice  the  butter  globules  are  not  all  attacked,  because  It  Is  only  at  the  sur- 
face of  the  Jet  of  milk  which  is  forced  into  these  orifices  that  there  is  really 
contact  with  the  walls  of  the  orifices,  and  the  center  particles  of  the  jet 
flowing  through  the  length  of  the  said  orifices  resume  their  original  shape  on 
escape  from  the  apparatus.  If  it  is  the  butter  portion,  it  again  becomes 
globular." 

And  the  purpose  of  the  invention  as  conceived  by  Gaulin  is  stated  in 
the  subsequent  lines  of  the  specification  as  follows: 

"My  invention  comprises  an  apparatus  whereby  the  object  in  view  is  attain- 
ed. One  of  the  Important  points  of  my  invention,'  fbr  which  I  seek  letters 
patent,  consists  in  causing  the  liquid  to  fiow  not  only  through  Invariable  ori- 
fices, but  also  between  adjustable  surfaces  so  arranged  as  to  be  adaptable  ex- 
actly one  against  the  other  and  maintained  pressed  elastlcally  and  strongly 
one  against  the  other.  It  results  from  the  action  of  these  surfaces  upon  the 
globules  and  other  separate  parts  of  the  liquid  that  there  is  a  complete  break- 
ing up  and  an  intimate  intermixture  of  these  parts,  whereas  the  passage  of 
the  liquid  alone  through  invariable  orifices,  however  fine  they  may  be,  only 
gives  an  Incomplete  incorporation.  In  the  case  of  mUk,  for  example,  this  much 
more  energetic  action  of  the  surfaces  pressed  one  against  the  other  Is  explain- 
ed by  the  fact  that  the  solid  or  pasty  globules  (fat,  casein,  etc.)  are  obliged 
to  force  their  passage  between  the  said  surfaces  and  cannot  pass  except  by 
opening  them.  They  are  therefore  necessarily  fiattened,  crushed,  and  torn 
by  these  surfaces,  which  tend  constantly  to  close  upon  them.  By  means  of 
this  novel  system  in  the  case  of  which  we  are  speaking  I  am  able  to  obtain 
treated  milk  exempt  from  any  bad  taste  without  recourse  to  any  special  pre- 
caution— such  as  the  silvering  of  the  tubes,  etc—whereas  up  to  now  milk 
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treated  always  possesses  a  disagreeable  flavor,  whlcb  according  to  my  ezpefir 
ments  results  from  the  Incomplete  mixing  of  the  various  elements.*' 

In  the  machines  of  the  prior  art,  the  orifices  which  are  referred  to 
in  the  part  of  the  specification  just  quoted,  were  invariably  round  and 
therefore  comparatively  enormous  in  cross-section,  so  that  the  fat 
globules  passed  through  the  middle  of  them  unbroken ;  and  the  essen- 
tial characteristics  of  the  invention  as  conceived  by  the  patentee  are 
pointed  out  later  on  in  the  specification  as : 

''The  employment  of  surfaces  for  mixing  pressed  elastlcally  one  against  the 
other,  whatsoever  be  their  forms  or  dimensions  and  whatsoever  their  actua- 
tion with  regard  to  the  other  parts/* 

Taking  into  account  the  testimony  of  Davies  and  Gaulin,  and  the 
other  evidence  in  the  case,  I  am  clear,  as  was  Judge  Martin,  that  the 
prior  patents  relied  upon  by  this  defendant  cannot  be  given  the  force 
contended  for  without  a  reconstruction  of  them  in  the  light  of  the 
invention  in  suit,  that  the  patent  in  suit  must  be  regarded  as  a  pioneer 
patent,  that  Gaulin  in  fact  constructed  the  first  machine  for  successfully 
homogenizing  milk,  that  his  invention  is  to  be  regarded  as  one  of  a 
pioneer  character,  and  that  the  mechanical  functions  performed  by  his 
machines  are,  as  a  whole,  entirely  new.  If  this  be  the  case,  the -plaintiff 
is  entitled  to  a  very  liberal  construction  of  the  claims  of  the  patent, 
and  all  subsequent  machines  which  employ  substantially  the  same  means 
to  accomplish  the  same  result  must  be  regarded  as  infringements,  al- 
though the  subsequent  machines  may  contain  improvements  in  the 
separate  mechanisms  which  go  to  make  up  the  machine.  Morlev  Sew- 
ing Machine  Co.  v.  Lancaster,  129  U.  S.  263,  9  Sup.  Ct  299,  32  L.  Ed. 
715. 

Judge  Martin  found  that  the  defendant's  machine  in  the  prior  suit 
accomplished  the  same  result  as  does  the  machine  of  the  patent  in 
suit,  and  by  substantially  the  same  means,  to  wit,  squeezing  surfaces 
held  closely  in  contact  by  pressure  devices,  and  by  substantially  the 
same  mode  of  operation,  and  I  am  convinced  that  the  defendant's  ma- 
chine No.  1  is  merely  a  modification  of  the  defendant's  machine  which 
was  before  Judge  Martin.  In  both  machines  the  liquid  is  homogenized 
by  being  forced  between  the  surfaces  of  discs  held  closely,  but  elastical- 
ly,  together  exactly  in  accordance  with  the  principle  of  the  invention 
of  the  patent  in  suit  Although  the  defendant  in  its  machine  No.  1  has, 
as  compared  with  the  old  machine,  reduced  the  number  of  discs  from 
12  to  5  for  a  4(X)-gallon  per  hour  machine,  or  to  three  for  a  200-gallon 
per  hour  machine,  it  has  nevertheless  increased  the  size  of  each  disc^ 
and  has  modified  the  holding  device  to  get  the  increased  pressure  on 
these  devices  due  to  the  increased  area  of  tlie  discs  and  other  parts 
which  are  exposed  to  the  pressure  of  the  liquid ;  in  other  words,  the 
changes  made  by  the  defendant  in  its  present  machine  have  simply 
diminished  the  differences  which  are  found  between  the  infringing 
machine  in  the  former  suit  and  the  machine  of  the  patent  in  suit.  The 
defendant,  by  employing  a  number  of  discs,  provided  more  squeezing 
surfaces  between  which  the  milk  is  forced  than  there  are  in  the  ma- 
chine of  the  patent  in  suit;  but  that  I  do  not  regard  as  a  matter  of 


Digitized  by 


Google 


MANTON-6AULIN  MFG.  CO.  V.  DAIBT  MAOHINEBT  A  0.  CO.  215 

very  great  importance,  for  the  reason  that  each  of  the  squeezing  sur- 
faces of  the  defendant's  machine,  viz.  the  faces  of  the  discs  between 
which  the  liquid  is  forced,  acts  upon  the  film  of  milk,  passing  between 
it  and  an  adjacent  surface,  in  exactly  the  same  way  and  with  exactly 
the  same  result  as  does  each  of  the  surfaces,  viz.  that  of  the  valve 
base  and  its  seat  in  the  machine  of  the  patent  in  suit. 

[2]  Clearly,  the  mere  interposition  of  squeezing  surfaces  in  the 
defendant's  machine  is  not  a  substantial  difference,  but  one  purely 
formal ;  and,  if  it  is,  it  is  none  the  less  an  infringement.  The  law  is 
well  settled  that  infringement  is  not  avoided  by  dividing  an  integral 
element  pf  a  patented  machine  into  distinct  parts  so  long  as  the  function 
and  operation  remain  substantially  the  same ;  and  the  same  rule  applies 
as  to  the  joinder  of  two  elements  into  on^  integral  part  accomplishing 
the  purpose  of  both,  and  no  more,  so  long  as  the  same  results  are  ac- 
complished. The  impairment  of  the  function  of  a  part  of  a  patented 
structure  by  omitting  a  portion  will  not  avoid  infringement,  nor  will  a 
mere  change  in  form,  where  the  principle  of  operation  is  preserved  and 
appropriated.  Winans  v.  Denmead,  15  How.  330,  342,  14  L.  Ed.  717; 
Nathan  v.  Howard,  75  C.  C.  A.  97,  143  Fed.  889,  and  numerous  cases 
there  cited. 

Moreover,  the  defendant's  spindle  acts  atjtomatically  in  exactly  the 
same  way  as  does  the  spring  of  the  patent  in  suit.  As  the  pressure  in 
the  defendant's  machine  increases,  the  spindle  has  an  increasing  yield, 
thus  permitting  the  squeezing  discs  to  separate  further  apart ;  and  as 
the  pressure  of  the  liquid  in  defendant's  machine  decreases,  the  spindle 
has  a  decreasing  yield,  thus  forcing  together  more  closely  the  squeez- 
ing discs;  and  there  is  no  difference  in  function  or  mode  of  operation 
between  the  defendant's  steel  spindle  and  the  spring  of  the  patent  in 
suit.  Mathematically  and  mechanically  they  must  be  considered  as 
equivalents. 

[3j  Furthermore,  I  am  satisfied  that  the  fact  testimony  introduced 
at  great  length  for  the  purpose  of  showing  that  it  was  Julien,  and  not 
Gaulin,  who  was  the  original  inventor  of  the  machine,  does  not  come 
within  the  rule  that  is  required  for  this  kind  of  testimony.  The  courts 
have  uniformly  and  consistently  held  that  such  testimony  must  estab- 
lish beyond  any  reasonable  doubt,  and  not  by  a  fair  preponderance  of 
the  evidence,  the  defense  that  the  invention  of  the  patent  in  suit  was 
suggested  to  the  patentee  by  some  other  person,  and  that  unless  it  is 
so  established  it  should  be  unhesitatingly  rejected.  Such  a  defense 
cannot  be  supported,  as  are  ordinary  issues  jn  civil  cases,  by  a  mere 
preponderance  of  the  evidence,  but  must  go  to  the  extent  of  being  , 
absolutely  clear,  unequivocal  and  convincing.  The  law  on  this  subject 
is  very  fully  stated  by  Judge  Putnam  in  Eastern  Paper  Bag  Co.  v. 
Continental  Paper  Bag  Co.  (C.  C.)  142  Fed.  479,  500.  But,  beyond 
that,  I  am  not  convinced  that  the  defendant  has  sustained  this  defense 
by  even  a  preponderance  of  the  evidence.  Gaulin  clearly  and  without 
any  instruction  from  Julien  or  any  one  else  understood  the  invention 
of  squeezing  surfaces  held  strongly,  but  elastically,  together,  between 
which  the  milk  passed  in  such  a  thin  film  that  the  fat  globules  were 
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broken,  and  this  is  the  substance  and  essential  feature  of  the  patent  in 
suit. 

Let  there  be  a  decree  for  an  injunction,  an  accounting,  and  a  refer- 
ence to  a  master. 


ERIE  PUMP  &  EQUIPMENT  CO.  v.  WISCONSIN  STEEL  CO. 

(District  Court  N.  D.  lUinois,  E.  D.    December  21,  1916.) 

No.  496. 

Patents  ^=:»328 — ^Vauditt  and  Infringement — Boiueb  Feed  Begtti^tob. 
The  Copes  patent.  No.  662,687,  for  a  boUer  feed  regulator,  clalim  6,  Is 
valid,  if  narrowly  construed,  but,  as  so  construed,  held  not  infringed. 

In  Equity.  Suit  by  the  Erie  Pump  &  Equipment  Company  against 
Wisconsin  Steel  Company.    On  final  hearing.    Decree  for  defendant. 

Suit  in  equity  brought  June  25,  1915,  for  infringement  to  patent  No. 
662,687,  issued  to  James  W.  Copes  November  27,  1900,  applied  for 
September  9,  1899. 

Ernest  J.  Andrews  and  Lincoln  B.  Smith,  both  of  Chicago,  111.,  for 
plaintiff. 

Wallace  R.  Lane,  of  Chicago,  111.,  and  William  J.  Belknap,  of  De- 
troit, Mich.,  for  defendant 

SANBORN,  District  Judge.  The  patent  relates  to  expansion  tubes 
for  the  regulation  of  steam  boilers.  The  tubes  are  placed  outside  the 
boiler  on  a  level  with  the  normal  water  line,  and  are  inclined  from  the 
horizontal ;  the  upper  end  being  connected  with  the  steam  dome,  and 
the  lower  end  with  the  water  oi  the  boiler.  By  this  system  the  inflow 
of  water  into  the  boiler  is  controlled  through  the  action  of  expansible 
tubes,  which  directly  operate  a  valve  for  admitting  water  when  re- 
quired. When  the  valve  is  closed,  pressure  is  built  up  in  the  feed  pipe 
by  the  continuous  operation  of  the  boiler  feed  pump.  As  soon  as  the 
pressure  in  the  feed  pipe  becomes  greater  than  that  in  the  bbiler,  a  gov- 
ernor is  operated  to  shut  off  the  pump.  The  expansible  tubes  are  di- 
rectly connected  to  the  water  valve  system,  which  controls  the  inlet  of 
water  from  feed  pipe  to  boiler.  Lowering  the  water  raises  the  tempera- 
ture of  the  tubes,  expands  them,  and  opens  the  steam  valve  to  increase 
the  pump  action,  and  raising  the  water  lowers  the  temperature  of  the 
tubes,  contracts  them,  and  slows  the  pump.  In  hi?  application  the 
patentee  says  he  knows  it  is  not  new  to  use  expansible  tubes  for  the 
purpose  described  by  him,  but  believes  it  to  be  new  to  so  arrange  such 
a  tube  as  to  permit  of  the  micrometer  adjustment  of  the  connected 
parts,  and  thus  obtain  control  of  the  steam  supply. 

Defendant  claims  that  the  Copes  claim  sued  on  (being  No.  6)  is  in- 
valid, in  view  of  the  Thomas  patents.  No.  454,088,  June  16,  1891,  and 
No.  488,619,  December  27,  1892,  or,  if  the  Copes  claim  is  to  be  nar- 
rowly sustained,  then  that  defendant  does  not  infringe,  because  its  con- 
struction is  nearer  to  Thomas  than  Copes.    It  is  also  claimed  that  the 
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Thomas  construction  has  been  used  for  a  long  time  in  Cleveland  and 
other  cities,  and  has  worked  satisfactorily.    The  Thomas  patents  were 
not  cited  as  references  to  the  Copes  application. 
Claim  6,  the  one  in  suit,  reads  thus : 

''In  a  boiler  feed  regulator,  the  comblnatioii  with  an  expansible  tube,  con- 
nected with  the  boiler  above  and  below  the  normal  water  level  therein,  of  a 
feed  water  pump,  a  feed  water  pipe  from  said  pump  to  said  boiler,  a  valve 
in  said  water  pipe,  a  steam  pipe  from  said  boiler  to  said  pump,  a  valve  in 
said  steam  pipe,  and  hydraulic  means  connecting  the  valve  in  said  water  pipe 
with  the  valre  in  said  steam  pipe,  in  such  relation  with  said  expansiUe  tube 
fts  to  predetermine  the  co-operative  actuation  of  said  two  valves  by  said  ex- 
pansible tube,  substantially  as  set  forth." 

This  claim  says  nothing  about  multiplying  levers  in  or  connected  with 

^e  expansion  tube,  and  the  claim  substantially  reads  on  the  Thomas 

Construction,  as  shown  in  the  patents  referred  to,  and  in  the  actual  de- 

?f^ces  built  on  the  Thomas  patents  in  a  number  of  buildings  in  Cleveland. 

l^^?^  satisfied  that  the  testimony  of  Clark  and  Ingleson  on  the  trial, 

jj}^h  the  photographs  and  all  the  surrounding  circumstances,  show  that 

^^  Thomas  inventions  were  in  use  there  before  the  Copes  patent  was 

^^^/ied  for.    A  little  doubt  was  raised  on  the  trial  by  the  fact  that  in 

^^   ^^arlier  stages  of  the  case  the  witnesses  did  not  understand  that  the 

eic:Sf^J^^3ision  tubes  shown  in  the  Cleveland  buildings  were  other  than 

*^<»^^"i.^ontal.    But  I  think  this  doubt  is  not  sufficient  to  discredit  the  proof 

of    i:>  x-ior  use,  in  view  of  the  positive  testimony  at  the  trial,  the  fact  that 

th^^^  constructions  were  under  the  Thomas  patents  requiring  the  tubes 

^®  J^^  inclined,  and  the  photographs. 

■*-^l>e  Copes  patent  is  valid  narrowly,  but  not  infringed.    There  should 
^   ^    decree  dismissing  the  bill  of  complaint,  with  costs. 


ATLANTIC  FRUIT  CO.  v.  SOLABI  et  aL 

(District  Court,  S.  D.  New  Yortc     September  11,  1916.) 

^  ^^*:^ppiwG  ®=>39 — Breach  of  Chabtbb — ^**LAWFaL  Mebohandise." 

Contraband  goods,  carried  by  a  neutral  vessel  from  a  neutral  country 
'^^D  a  port  of  a  belligerent  In  time  of  war,  are  "lawful  merchandise,"  wlth- 
^*a  a  clause  of  the  charter  party  limiting  her  use  to  the  carriage  of  such 
^:K:ierchandlse,  where  the  export  of  such  goods  was  not  prohibited  by  the 
-^-^WB  of  the  country  from  which  the  shipment  was  made. 
,_  [Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  {{  141-148;   Dec. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
-*^wful  Merchandise.] 

^^:«ppiNG  ^=:»38 — Breach  of  Charteb — "Restraint  of  PRiNCEa" 

Where  a  Dutch  vessel,  under  a  time  charter  to  libelant,  an  American 
^^<3mpany,  and  subchartered,  also  by  time  charter,  to  respondents  on 
^  arrival  at  an  Italian  port  with  a  contraband  cargo,  was  prohibited  by 
*^fce  Dutch  government  from  leaving  port  under  the  charter  for  any  voyage 
'^'V'liile  the  vessel  wai  under  charter  to  the  charterers  or  subcharterers,  the 
^^«rder  being  modified  after  some  months  by  permitting  her  to  proceed,  but 
^^n  condition  that  she  should  not  trade  to  any  port  of  a  belligerent  country, 
^^^...^..^^^Uch  action  constituted  a  "restraint  of  princes,"  within  a  mutual  ex- 

^^^^or  other  easts  sse  same  topic  ft  KBT-NUMBER  In  all  Key-Numborsd  Digests  ft  lAdexee 
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ceptlon  of  such  rtsk  in  the  charter,  and  was  such  a  frustration  as  jostl* 
fled  the  subcharterers  in  abandoning  it 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent.  Dig.  ||  136-140;  Dec. 
Dig.  €=>38. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Restraint  of  Princes.] 

In  Admiralty.  Suit  by  the  Atlantic  Fruit  Company  against  Luigi 
Solari  and  R.  Lawrence  Smith.  On  exceptions  to  libel.  Sustained 
in  part. 

Hunt,  Hill  &  Betts,  of  New  York  City  (George  Whitefield  Betts, 
Jr.,  and  Francis  H.  Kinnicutt,  both  of  New  York  City,  of  counsel),  for 
libelant. 

Gilbert,  Lauterstein  &  Gilbert,  of  New  York  City  (Abraham  S.  Gil- 
bert, of  New  York  City,  of  counsel),  for  respondent  Solari. 

Austin,  McLanahan  &  Merritt,  of  New  York  City  (Scott  McLana- 
han,  of  New  York  City,  of  counsel),  for  respondent  Smith. 

AUGUSTUS  N.  HAND,  District  Judge.  [1]  The  Atlantic  Fruit 
Company  held  a  time  charter  for  a  term  of  years  of  the  registered 
Dutch  steamers  Van  der  Duyn  and  Van  Hogendorp,  and  entered  into 
subcharters  of  these  vessels  with  the  respondents.  The  subcharter 
of  the  Van  der  Duyn  was  from  May  24,  1915,  for  10  months,  and  of 
the  Van  Hogendorp  from  August  4,  1915,  to  April  S,  1916.  Each 
charter  party  was  on  a  printed  form  of  the  Atlantic  Fruit  Company, 
which  was  the  customary  government  form,  and  provided  that  the 
vessel  was  to  be  delivered  at  New  York,  and — 

"to  be  employed  in  carrying  lawful  merchandise,  including  petroleum  or  its 
products  In  cases,  between  safe  ports  in  the  United  States  and  the  Mediter- 
ranean, not  east  of  the  west  coast  of  Italy,  charterers*  option  trading  to  safe 
French  Atlantic  ports  not  north  of  Brest  and  safe  South  American  ports  not 
south  of  the  river  Plate." 

The  charter  party  contained,  among  others,  the  following  provisions 
(I  quote  here^  to  illustrate,  from  the  charter  party  of  the  Van  der 

Duyn) : 

"[Owners]: 

"1.  ShaU  provide  and  pay  for  all  provisions,  wages  and  consular  shipping 
and  discharging  fees  of  captain,  officers,  engineers,  firemen  and  crew;  shall 
pay  for  the  insurance  of  the  vessel,  except  as  noted  In  addenda ;  also  for  all 
engine  room  and  deck  stores,  and  maintain  her  in  a  thoroughly  efficient  state 
in  hull  and  machinery  for  and  during  the  services,  guaranteeing  to  maintain 
the  boilers  in  a  condition  to  bear  a  working  pressure  of  at  least  within  20 
pounds  of  what  is  allowed  by  Lloyds  or  Veritas  (and  the  pressure  to  be  car- 
ried continuously  at  sea)  during  the  whole  term  of  this  charter. 

**2.  In  default  of  payment  of  hire,  the  owner[sl  shall  have  the  faculty  of 
withdrawing  the  said  steamer  from  the  service  of  the  charterers  without  prej- 
udice to  any  claim  they,  the  owner[s]  may  have  on  the  charterers  in  pursu- 
ance of  this  charter." 

**26.  The  act  of  God,  perils  of  the  sea,  flre,  barratry,  of  master  or  crew,  ene- 
mies, pirates,  thieves,  arrests  and  restraints  of  rulers,  princes  and  people, 
collisions,  stranding  or  other  accidents  of  navigation  excepted,  even  when  oc- 
casioned by  negligence,  default  or  errors  of  Judgment  of  pilots,  masters,  mari- 
ners, or  other  servants  of  the  shipowner[s].  Ship  not  answerable  for  losses 
through  explosion,  bursting  of  boilers,  breakage  of  shafts  or  any  latent  defect 
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In  the  machinery  or  hull  not  resulting  from  want  of  due  diligence  by'ownerts] 
of  ship,  or  any  of  them,  or  by  ship's  husband  or  manager." 

"[Charterers]: 

*'28.  Shall  pay  and  proTide  for  all  the  coals,  port  charges,  pilotages,  agen- 
cies and  commissions,  and  stevedoring  charges. 

"29.  Shall  pay  for  the  use  of  said  vessel  $25,000,  twenty-flve  thousand  and 
••/loo  dollars,  U.  S.  currency,  per  calendar  month,^  commencing  from  the  time 
of  delivery  and  at  and  after  the  same  rates  foit  any  part  of  a  month,  hire 
to  continue  from  the  time  specified  for  terminating  the  charter  until  her  de- 
livery to  owner[s]  (unless  lost)  at  a  port  in  the  United  States.  Payment  of 
said  hire  to  be  made  in  cash  in  New  York  monthly  in  advance  for  the  first 
month  half  monthly  thereafter." 

"General  Gonditlona 

"40.  The  act  of  God,  the  enemies,  fire,  restraints  of  princes,  rulers  and  peo- 
ple and  all  other  dangers  and  accidents  of  the  seas,  rivers,  machinery,  boilers 
and  steam  navigation  throughout  this  charter  party  always  excepted." 

Each  steamer  was  delivered  to  the  respondents  at  New  York  pur- 
suant to  her  subcharter.  The  first  voyage  of  the  Van  der  Duyn  was 
with  a  cargo  of  frozen  meat  from  New  York  to  Genoa,  which  was 
delivered  to  the  Italian  military  authorities.  The  libelant  was  informed 
by  the  respondents  that  this  meat  was  not  shipped  or  intended  for  mili- 
tary purposes,  but  was  for  consumption  by  the  civilian  population.  Ob- 
jections made  to  carrying  this  cargo  both  by  the  Dutch  consul  and  the 
master  and  crew  were  only  obviated  by  these  untruthful  statements. 
The  second  voyage  to  Genoa  was  from  Montevideo  with  a  similar 
cargo  of  meat,  which  was  delivered  to  the  Italian  army  in  a  similar 
way.  On  this  occasion  respondents  assured  the  libelant  that  the  beef 
was  intended  for  the  Italian  civiUan  population.  Before  leaving 
Montevideo  on  this  voyage,  threats  were  made  to  the  master  and  crew 
by  the  German  ambassador  and  the  Austrian  consul  at  Montevideo  that 
the  vessel  would  be  destroyed  by  submarines  because  she  carried  con- 
traband, and  the  master  and  crew  were  only  persuaded  to  sail  by  rep- 
resentations by  the  respondents  that  the  cargo  was  intended  for  use 
by  civilians.  The  vessel  and  the  lives  of  those  on  her  were  actually 
in  jeopardy  by  reason  of  carrying  the  contraband  goods.  The  vessel 
was  discharged  on  September  23,  1915,  at  Genoa,  and  the  master  was 
then  ordered  by  respondents  to  clear  her  and  sail  to  Montevideo.  He 
refused  to  sail,  however,  on  the  ground  that  the  previous  carriage 
of  contraband  goods  had  subjected  the  vessel  to  risk  of  destruction 
by  war  ships,  torpedoes,  and  mines,  and  that  a  subsequent  voyage  from 
Montevideo  to  Italy  with  meat  would  involve  the  same  risk. 

Between  this  time  and  October  19th  the  government  of  Holland 
ordered  the  Dutch  consul  at  Genoa  not  to  permit  the  crew  to  sign 
"for  any  voyage  while  the  vessel  was  under  charter  to  the  respond- 
ents or  libelant,"  and  she  was  thus  prevented  from  sailing.  After 
negotiations  with  the  Dutch  government  through  the  State  De- 
partment of  the  United  States,  during  which  the  libelant  endeavored 
to  have  the  order  of  the  Dutch  consul  rescinded,  the  Dutch  govern- 
ment decreed  that  the  vessel  should  not  during  the  present  war  trade 
to  any  port  of  any  country  involved  or  thereafter  becoming  involved 
a?  a  belligerent  in  the  war,  and  that  she  should  not  leave  Genoa  until 
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the  owners  and  the  libelant  had  signed  an  agreement  to  that  effect. 
The  owners  required  of  the  libelant  a  payment  of  $1,000  per  month 
additional  charter  hire  for  two  years  and  a  lump  sum  of  $1,750  as 
a  condition  of  entering  into  the  agreement  with  the  Dutch  govern- 
ment, and  these  payments  the  libelant  made.  The  vessel  was  then 
released;  the  libelant  notified  the  respondents  thereof  and  requested 
sailing  orders.  The  latter  refused  to  give  such  orders,  and  stated 
that  they  had  no  further  use  for  the  vessel.  On  December  18th  the 
vessel  sailed  for  New  York,  and  on  January  12,  1916,  entered  upon  a 
new  subcharter  under  which  she  is  now  employed.  Libelant  was  ob- 
liged to  incur  expenses  in  sending  representatives  to  Holland  and 
Genoa  to  procure  the  release  of  the  vessel,  and  in  the  wnployment  of 
agents  and  attorneys  in  various  places  and  in  other  matters,  in  excess 
of  $17,500. 

The  steamship  Van  Hogendorp  was  only  enraged  in  one  voyage 
from  New  York  to  Montevideo,  and  thence  with  frozen  meat  to  Genoa, 
which  was  delivered  to  the  Italian  army,  after  representations  by  the 
respondents  that  the  cargo  was  only  for  the  civilian  population  of 
Italy.  Otherwise,  similar  things  occurred  as  in  case  of  the  Van  der 
Duyn ;  tfiat  is  to  say,  the  master  refused  to  return  to  Montevideo  and 
the  Dutch  consul  took  the  same  steps  as  in  case  of  the  Van  der  Duyn, 
after  which  this  vessel  was  similarly  freed  with  permission  to  engage 
in  a  limited  trade  and  repudiated  by  the  respondents. 

Hire  was  paid  to  October  26,  1915,  in  the  case  of  the  Van  der  Duyn 
and  to  October  19th  in  the  case  of  the  Van  Hogendorp.  On  December 
14th  the  Dutch  government  allowed  each  vessel  to  sail  from  Genoa. 
The  libel  seeks  to  recover  full  hire  between  the  date  up  to  which  the 
last  payments  were  made  and  the  time  when  the  new  subcharters  be- 
came effective,  difference  in  hire  between  the  old  and  the  new  sub- 
charters  to  the  end  of  the  original  terms,  cost  of  coal  supplied  for 
last  voyages  from  Genoa  to  New  York,  port  charges  while  at  Genoa, 
cash  required  by  owners  as  condition  of  assurance  to  Dutch  govern- 
ment, additional  charter  hire  required  by  owners  for  period  of  two 
years,  as  well  as  legal  and  other  expenses  incurred  in  freeing  the  ves- 
sels Irom  the  embargo  by  the  Dutch  government.  The  claims  as  set 
forth  in  the  libel  aggregate  $275,797.29. 

The  respondents  have  excepted  to  the  libel  on  the  ground  that  it 
states  no  cause  of  action.  This,  like  a  demurrer,  admits  all  the  fdre- 
going  allegations  of  fact  in  the  libel.  The  respondents  contend  that 
they  had  a  perfect  right  under  the  law  to  carry  contraband,  and  that 
the  refusal  of  the  vessels  to  sail  because  of  the  exercise  by  the  respond- 
ents of  their  lawful  right  to  carry  the  contraband  was  a  breach  of 
the  charter  party  by  the  libelant,  which  bars  recovery  upon  it. 

The  libelant  insists  that  the  vessels  could  only  carry  "lawful  mer- 
chandise," that  this  term  did  not  include,  but  excluded,  contraband 
goods,  and  that  for  that  reason,  not  only  hire  unpaid  prior  to  the 
new  subcharters,  but  all  losses  and  damages,  are  recoverable.  Libel-' 
ant  also  insists  that,  even  if  contraband  goods  could  be  carried  under 
the  charter,  the  situation  confronting  the  masters  of  these  vessels 
constituted  such  a  peril  as  justified  them  in  protecting  their  ships  and  ^ 
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refusing  to  sail.  Libelant  further  says  that  restraint  of  princes  oc- 
curred by  reason  of  the  existing  circumstances,  that  the  actual  em- 
bargo and  subsequent  limited  permission  to  trad©  granted  by  the 
Dutch  government  also  constituted  a  further  restraint  of  princes,  ex- 
cepted by  the  charter  parties,  and  that  during  such  restraint  charter 
hire  was  payable  under  the  law.  The  libelant,  therefore,  insists  that 
loss  of  charter  hire  and  coal  and  port  charges  are  in  any  event  due, 
even  though  the  other  expenses  occasioned  by  the  carriage  of  contra- 
band may  not  be  recoverable. 

There  are  but  few  cases  where  the  term  "lawful  merchandise,"  or 
similar  language,  has  been  construed  by  the  courts.  In  the  old  case 
of  Seton,  Maitland  &  Co.  v.  Low,  1  Johns.  Cas.  1,  the  New  York 
Supreme  Court  held  that  ^'lawful  merchandise"  in  a  marine  insur- 
ance policy  included  contraband  goods.    Chancellor  Kent  there  said : 

"Two  questions  were  raised,  on  the  argament  in  this  case:  (1)  Whether  the 
contraband  goods  were  lawful,  within  the  meaning  of  the  policy.  (2)  If  law- 
ful, whether  the  assured  were  bound  to  disclose  to  the  defendant  the  fact 
that  imrt  of  the  cargo  was  contraband  of  war. 

"On  the  first  point,  I  am  of  opinion  that  the  contraband  goods  were  lawful 
goods,  and  that  whatever  is  not  prohibited  to  be  exported,  by  the  positive  law 
of  the  country,  is  lawful.  It  may  be  said  that  the  law  of  nations  is  part  of 
the  municipal  law  of  the  land,  and  that  by  that  law  (and  which,  so  far  as  it 
concerns  the  present  question,  is  expressly  incorporated  into  our  treaty  of  com- 
merce with  Great  Britain)  contraband  trade  is  prohibited  to  neutrals,  and, 
consequently,  unlawful.  This  reasoning  is  not  destitute  of  force,  but  the  fact 
is  that  the  law  of  nations  does  not  declare  the  trade  to  be  unlawful.  It  only 
authorizes  the  seizure  of  the  contraband  articles  by  the  belligerent  powers; 
and  this  It  does  from  necessity.  A  neutral  nation  has  nothing  to  do  with  the 
war,  and  is  under  no  moral  obligation  to  abandon  or  abridge  its  trade;  and 
yet,  at  the  same  time,  from  the  law  of  necessity,  as  Vattel  observes,  the  powers 
at  war  have  a  right  to  seize  and  confiscate  the  contraband  goods,  and  this 
they  may  do  from  the  principle  of  self-defense.  The  right  of  the  hostile 
power  to  seize,  this  same  very  moral  and  correct  writer  continues  to  observe, 
does  not  destroy  the  right  of  the  neutral  to  transport.  They  are  rights 
which  may,  at  times,  reciprocally  clash  and  injure  each  other.  But  this  colli- 
sion is  the  effect  of  Inevitable  necessity,  and  the  neutral  has  no  Just  cause 
to  complain.  A  trade  by  a  neutral,  in  articles  contraband  of  war,  is  there- 
fore an  unlawful  trade,  though  a  tradOi  from  necessity,  subject  to  inconveni- 
ence and  loss." 

J  his  decision  was  followed  by  the  same  court  in  Skidmore  v.  Des- 
y,  2  Johns.  Cas.  77,  and  Juhel  v.  Rhinelander,  2  Johns.  Cas.  120, 
and  the  last  case  was  affirmed  on  appeal  by  the  Court  for  the  Correc- 
tion of  Errors  in  2  Johns.  Cas.  487.  A  somewhat  similar  doctrine  was 
enunciated  by  Lord  Ellenborough  in  the  old  case  of  Barker  v.  Blakes, 
9  East,  283,  where  it  was  held  that  a  policy  of  insurance  was  not  vio- 
lated by  the  carriage  of  contraband  cargo.    He  said : 

"The  voyage  and  conmierce,  therefore,  in  the  course  of  which  the  vessel 
carrying  the  goods  insured  was  in  this  case  engaged,  not  being  either  of  a 
hostile  description,  nor  in  any  other  way  expressly  or  impliedly  forbidden  by 
the  law  or  policy  of  this  country,  the  general  objection  to  the  plaintiff's  re- 
covering at  all  under  this  poUcy  of  assurance  falls  to  the  ground.*' 

See,  also.  North.  Pac.  Ry.  v.  American  Trading  Co.,  195  U.  S.  465, 
25  Sup.  Ct.  84,  49  I^  Ed.  269. 
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Apparently  the  opinions  of  the  courts  on  the  subject  not  only  treat 
contraband  as  lawful  cargo,  but  also  as  coming  within  the  description 
of  the  term  "lawful  merchandise."  It  is  to  be  borne  in  mind,  also,  that 
much  of  the  carrying  trade  with  Europe  during  the  present  war  has 
been  in  contraband  goods,  and  if  what  is  in  fact  lawful  merchandise 
under  our  laws  was  to  be  forbidden  by  the  contracts  under  considera- 
tion it  would  have  been  an  easy  matter  to  exclude  contraband  in  ex- 
press terms,  as  was  done  by  the  language  of  the  charter  party  in  the 
recent  case  of  F.  A.  Tamplin  S.  S.  Co.  v.  Anglo-Mexican  Petroleum 
Products  Co.  [1915]  L.  R.  3  K.  B.  668,  instead  of  leaving  the  matter  to 
a  doubtful  expression,  which  had  been  held  to  include  contraband  in 
the  only  decisions  where  the  question  was  squarely  up  for  adjudication. 
I  do  not  think  the  fact  that  petroleum  was  mentioned  in  the  charters 
is  significant,  though  that  was  doubtless  contraband,  nor  do  I  regard 
the  payment  of  insurance  for  war  risks  by  the  respondents  important. 
The  provision  as  to  petroleum  was  apparently  inserted  because  it  might 
not  be  regarded  as  "lawful  merchandise"  on  account  of  the  possible 
danger  to  other  cargo  occasioned  by  its  presence,  and  not  because  of 
its  contraband  character.  Nor  is  the  argument  as  to  the  insurance  of 
war  risks  more  persuasive,  for  such  insurance  was  most  important,  as 
well  as  common,  when  hazards  to  cargoes  of  all  descriptions  from  float- 
ing mines  and  zealous  submarine  commanders  were  so  great.  The  argu- 
ments as  to  these  provisions  of  the  charter  party  have  been  sufficiently 
answered  by  the  libelant,  but  the  latter  has  not  answered  what  appears 
to  me  the  conclusive  argument,  that  contraband  goods  were  lawful 
goods  and  could  be  properly  carried,  subject  to  risk*f  capture,  if  there 
had  been  no  provision  as  to  "lawful  merchandise."  How  merchandise 
which  was  under  our  laws  already  lawful  could  be  rendered  unlawful 
by  providing  in  the  charter  party  for  the  carriage  of  "lawful  merchan- 
dise," I  am  unable  to  perceive. 

There  is  a  dictum  in  the  old  case  of  Weston  v.  Minot,  3  Woodb.  & 
M.  437,  Fed.  Cas.  No.  17,453,  and  in  Boyd  v.  Moses,  7  Wall.  316,  19 
L.  Ed.  192,  to  the  effect  that  contraband  goods  are  not  lawful  merchan- 
dise, but  in  the  first  case  the  remark  of  the  court  had  no  bearing  on  the 
issues  involved,  and  the  reasons  for  the  opinion  expressed  were  not 
given.  The  second  case  merely  quoted  the  dictum  of  tfie  Circuit  Justice 
who  delivered  the  opinion  in  the  first.  In  each  case  the  question  in- 
volved was  whether  cargo  which  was  injurious  from  its  intrinsic  na- 
ture to  other  cargo  violated  the  charter  party,  and  had  nothing  to  do 
with  contraband. 

The  Styria,  101  Fed.  728,  41  C.  C.  A.  639,  and  affirmed  on  appeal, 
as  to  the  general  principle  involved,  in  186  U.  S.  1,  22  Sup.  Ct  731,  46 
L.  Ed.  1027,  is  the  only  case  really  relied  on  by  libelant  as  tending  to 
decide  that  contraband  is  not  lawful  merchandise.  In  that  case  the 
bills  of  lading  covered  "goods  of  all  kinds  dangerous  or  otherwise." 
A  cargo  of  sulphur  was  loaded  at  Palermo  for  New  York.  The  court 
held  that  the  captain  was  justified  in  unloading  it  on  the  outbreak  of 
the  Spanish  War,  because  it  was  contraband,  and  subjected  the  ship  to 
capture  by  war  vessels  oflE  the  Spanish  coast.    The  ground  upon  which 
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the  decision  was  placed  was  the  "restraint  of  princes*'  clause,  though 
the  court  incidentally  remarked  that : 

"The  ship  made  no  contract  to  carry  contraband  of  war  to  the  port  of  a  bel- 
llgereut,  and  should  not  be  held  to  the  obligations  of  a  contract  Into  which 
she  has  never  entered."  ^ 

This  language  merely  means  that  the  "restraint  of  princes"  clause 
furnished  an  excuse  for  refusing  to  carry  contraband,  because  there 
was  no  specific  provision  to  carry  such  cargo,  and  the  danger  of  seizure 
and  destruction  was  an  effective  restraint.  In  other  words,  the  "re- 
straint of  princes,"  and  not  the  contraband  goods  which  occasioned  the 
restraint,- was  a  sufficient  excuse  for  refusing  to  carry  the  cargo.  The 
court  there  said : 

•There  is  no  logical  difference  between  a  restraint  of  princes  and  rulers  ex- 
ercised by  a  cruiser  with  power  to  visit,  search,  and  seize,  lying  two  leagues 
off  Cape  Empedocle,  and  that  exercised  by  a  half  dozen  cruisers  patrolling  a 
narrow  strait  through  which,  if  the  voyage  be  made,  the  vessel  must  pass. 
Under  such  circumstances,  the  owner  of  contraband  cargo  (loaded,  as  this  was, 
before  war  broke  out)  could  with  reason  insist  that  it  would  be  gross  negli- 
gence on  the  part  of  the  ship  to  bring  his  cargo  forward.  ♦  ♦  ♦  That  a 
blockade  is  within  the  term  *restraints  of  rulers  and  princes*  has  been  set- 
tled for  the  federal  courts  by  the  decision  in  Ollvera  v.  Insurance  Co.,  3 
Wheat.  183  [4  L.  Ed.  365],  That  a  well-founded  apprehension  of  capture  by 
the  cruisers  of  a  belligerent  is  the  equivalent  of  an  actual  restraint  Is  the  doc- 
trine of  the  later  authorities." 

See,  also.  The  Kronprinzessin  Cecilie,  228  Fed.  948;  Rodoconachi 
V.  Elliott,  L.  R.  9  C.  P.  518;  Nobel's  Explosives  Co.  v.  Jenkins,  [1896] 
L.  R.  2  Q.  B.  326. 

[2]  The  effect  of  the  foregoing  decisions  is  that  a  danger  of  sei- 
zure, such  as  is  alleged  by  the  libel,  and  admitted  by  the  exceptions 
to  it,  constituted  a  '^restraint  of  princes,"  which  excused  the  libelant 
under  that  clause,  if  not  at  common  law,  from  proceeding  on  her  voy- 
age on  September  23,  1915.  This  was  followed  by  an  actual  restraint 
by  the  Dutch  government  until  December  18,  1915,  and  a  partial  re- 
straint thereafter.  It  seems  to  be  settled  that  the  regular  break-down 
clause  furnishes  almost  the  only  excuse  for  not  paying  hire,  except  an 
actual  frustration  of  the  enterprise. 

Judge  Hough  held  in  The  Santona  (C.  C.)  152  Fed.  516,  that  a  de- 
tention in  quarantine  for  36  hours  caused  no  cessation  of  hire.  The 
Circuit  Court  of  Appeals  of  this  circuit  decided,  in  Clyde  Commercial 
S.  S.  Co.,  Ltd.,  v.  West  India  S.  S.  Co.,  169  Fed.  275,  94  C.  C.  A. 
551,  Ward,  J.,  writing  the  opinion,  that  a  detention  of  about  11  days 
by  the  Texas  authorities  did  not  relieve  the  charterer  from  the  pay- 
ment of  hire.  In  Admiral  Shipping  Co.  v.  Weidener  Hopkins  &  Co. 
[1916]  L.  R.  1  K.  B.  429,  there  was  a  detention  by  the  Russian  gov- 
ernment of  a  month,  but  Bailhache,  J.,  held  that  this  did  not  cause  a 
cessation  of  hire.  The  same  result  was  reached  in  the  case  of  Scot- 
tish Navigation  Co.  v.  W.  A.  Souter  &  Co.,  [1916]  L.  R.  1  K.  B.  675. 
In  F.  A.  Tamplin  S.  S.  Co.  v.  Anglo-Mexican  Petroleum  Products 
Co.,  [1916]  L.  R.  1  K.  B.  485,  the  Court  of  Divisional  Appeal  held 
that  a  British  vessel  on  time  charter,  which  was  requisitioned  by  the 
government,  must  still  pay  hire,  though  the  charterer  had  no  use  of 
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her;  and  such  was  the  decision  in  Modem  Transportation  Co.  ▼. 
Duneric  S.  S.  Co.,  [1916]  L.  R.  1  K.  B.  726,  though  in  that  case  the 
government  only  paid  about  half  the  charter  hire  agreed  upon  by 
the  original  parties. 

^he  reasoning  of  these  last  two  cases  was  that  a  requisition  by  the 
government  created  an  assignment  by  operation  of  law  of  the  rights  of 
the  charterer,  that  he  would  receive  hire  from  the  government,  and 
that  there  was,  therefore,  not  such  a  frustration  of  the  enterprise  as 
relieved  the  charterer  from  the  payment  of  hire.  The  payment  of 
hire  is  enforced  in  such  cases  because  the  vessel  is  chartered  subject 
to  the  restraint  of  princes,  but  in  the  case  at  bar  the  libel  alleges  that 
the  Dutch  government  issued  a  decree  or  order  to  the  Dutch  consul 
at  Genoa  not  to  permit  the  crew  of  said  vessel  "to  be  signed  on  or 
before  him  for  any  voyage  while  the  said  vessel  was  under  charter  to 
the  respondents  or  libelant."  Amended  Libel,  fol.  70.  Thus  the  Dutch 
government  refused  to  allow  the  contract  between  the  owners  and  libel- 
ant to  continue  in  -operation,  and  only  after  lengfthy  negotiations  be- 
tween the  libelant  and  the  Dutch  government,  covering  a  period  of 
about  two  months,  did  that  government  release  the  steamship  and  per- 
mit the  consul  to  sign  the  crew,  and  then  only  upon  condition  that  the 
vessel  should  not  trade  to  any  port  of  any  country  at  war,  or  any 
European  country  that  might  thereafter  become  involved  as  a  belliger- 
ent in  said  war. 

It  is  urged  that  this  action  by  the  government,  which  deprived  the 
subcharterers  of  the  use  of  the  ships  for  a  substantial  portion  of  the 
charter  period,  constituted  a  "frustration,"  and  relieved  the  respond- 
ents from  the  payment  of  charter  hire,  and  I  agree  with  this  conten- 
tion. I  am  well  aware  of  the  English  decisions  which  express  doubt 
as  to  whether  any  "restraint  of  princes"  can  amount  to  a  "frustration" 
in  a  time  charter.  Here,  however,  was  a  case  where  the  Dutch  gov- 
ernment did  not,  according  to  the  allegations  of  the  libel,  simply  at 
one  time  restrain  the  sailing  of  the  vessel,  but  ^decreed  that  it  would 
not  permit  the  crew  to  be  signed  for  any  voyage  while  the  said  ves- 
sel was  under  charter  to  the  respondents  or  libelant."  This,  I  think, 
was  a  decision  to  annul  completely  the  rights  of  the  charterers.  If  the 
restraint  had  been  a  temporary  matter  pending  negotiation,  it  might 
very  likely  be  regarded  as  not  sufficient  to  amount  to  a  "frustration" ; 
but  when,  under  the  allegations  of  the  libel,  it  was  coupled  with  a 
declaration  that  the  charterers  could  never  use  the  ship,  and  contin- 
ued for  about  two  months,  I  think  the  respondents  had  a  right  to 
treat  the  decree  as  amounting  to  a  "frustration,"  which  ended  rela- 
tions between  them  and  the  libelant.  As  was  said  in  the  case  of 
Embiricos  v.  Sydney  Reid  &  Co.,  [1914]  L.  R.  3  K,  B.  45,  quoting 
the  remarks  of  Lord  Gorell  in  The  Savona,  [1900]  L.  R,  3  K.  B.  252: 
"I  do  not  think  this  case  can  be  decided  by  what  happened  afterwards." 

The  law  in  regard  to  this  matter  was  laid  down  by  Bailhache,  J.,  in 
the  Admiral  Shipping  Case,  supra,  at  page  438,  as  follows: 

"Before  I  part  with  this  case,  and  to  prevent  any  misconception  In  the  un- 
likely event  of  this  Judgment  being  referred  to  on  any  subsequent  occasion,  I 
desire  to  point  out  tbat  nothing  that  I  have  said  has  any  appUcaUon  to  or 
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bearing  upon  a  case  in  which  the  chartered  vessel  is  either  lost  actually  or 
taken  out  of  the  possession  and  control  of  the  owners  by  one  of  the  excepted 
perils,  so  that  the  owners  are  unable  to  give  the  charterers  the  use  of  their 
vessel  for  any  purpose  whatever." 

It  is  to  be  remembered  that  charter  hire  has  apparently  been  paid 
up  to  the  time  that  the  Dutch  government  intervened.  Up  to  that  time, 
I  think  there  had  been  no  "frustration."  I  cannot  tell  definitely  from 
the  pleading  what  periods  the  claims  for  the  various  port  charges  actu- 
ally covered.  So  far  as  these  sums  were  paid  for  charges  prior  to 
the  decree  of  the  Dutch  government,  they  are  recoverable. 

Northern  S.  S.  Co.  v.  Earn  Line,  175  Fed.  529,  99  C.  C.  A.  151. 
So  far  as  these  expenses  were  incurred  afterwards,  they  are  the 
burden  of  the  owner.  An  amended  libel  must  specify  how  far  these 
items  covered  the  period  prior  to  the  Dutch  decree. 

For  the  foregoing  reasons,  I  hold  that  the  exceptions  to  the  libel 
must  be  sustained,  and  the  libel  dismissed,  with  tht  usual  leave  to 
file  an  amended  libel  within  10  days. 


SHERMAN  NAT.  BANK  OF  NEW  YORK  v.  SHUBBRT  THEATRICAL 

GO.  et  aL 

(District  Ck)urt,  S.  D.  New  Tork.      December  5,  1916.) 

No.  13,286. 

1.  GOUBTS  ^S»264(2)— JXTBISDIOnON  OF  FSDEBAL  OOUBTS — AUfdLLABY  SUIT. 

A  trustee  in  bankruptcy  obtained  an  order  enjoining  a  bank  from  paying 
out  a  deposit  in  which  the  bankrupt  claimed  an  interest  Afterward 
another  claimant,  which  was  a  nonresident,  brought  an  action  at  law 
against  the  bank,  which  was  a  citizen  of  the  district,  to  recover  the 
deposit  Thereupon  the  bank  filed  a  bill  in  the  nature  of  a  bill  of  in- 
terpleader in  the  same  court,  alleging  that  it  claimed  an  interest  in 
the  fund  through  an  assignment  from  the  bankrupt  and  that  there  were 
also  other  claimants,  who  were  made  defendants.  It  asked  an  injunc- 
tion against  the  prosecution  of  actions  at  law,  and  that  the  rights  of  the 
respective  parties  in  the  fund  be  determined.  Held^  that  the  effect  of 
the  bill  was  to  draw  in  for  a  single  decision  the  whole  controversy,  a 
part  only  of  which  was  involved  in  the  action  at  law,  and  that  the  bill 
was  ancillary,  and  within  the  Jurisdiction  of  the  court,  regardless  of  the 
citizenship  of  the  other  defendants. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Cent  Dig.  |  801;  Dec.  Dig. 
«=»264(2).l 

2.  Courts  ^=»508(1) — Jurisdiction  ov  Federal  Courts— Injunction  Aoainst 

Proceedings  in  State  Court. 

Where  the  Jurisdiction  of  a  federal  court  first  attaches  to  the  subject- 
matter  of  a  suit,  as  in  a  possessory  suit,  Judicial  Code  (Act  March  3,  1911, 
c.  231)  §  265,  36  Stat  1162  (Comp.  St.  1913,  §  1242)  does  not  apply,  and 
the  court  may  enjoin  prosecution  of  suits  in  a  state  court,  which  would 
interfere  with  the  exercise  of  such  Jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  {  1418;  Dec.  Dig. 
«=s>508(l).] 

#s»Por  other  cases  see  same  topic  ft  KBY-NUMBER  in  all  Key-Numbered  Digests  ft  Indezea 
238  F.— 15 
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3.  Interpleader  ^=»8(2)— -Pbbsons  Entitled  to  Interplead— CoicpLAiirAirr's 
Interest  in  Fund. 

A  bill  In  the  nature  of  a  bill  of  Interpleader  may  be  sustained,  although 
filed  by  one  claiming  a  partial  interest  In  the  fund,  and  although  his  claim 
Is  of  legal  cognizance,  where  an  accounting  may  be  required  to  determine 
complainant's  Interest,  and  there  are  other  and  conflicting  claims. 

[Ed.  Note. — For  other  cases,  see  Interpleader,  Cent  Dig.  U  9,  11; 
Dec.  Dig.  «=>8(2).] 

In  Equity.  Suit  by  the  Sherman  National  Bank  of  New  York  against 
the  Shubert  Theatrical  Company  (a  New  Jersey  corporation),  Lee  Shu- 
bert,  Jacob  J.  Shubert,  the  Shubert  Theatrical  Company  (a  New  York 
corporation),  Irving  M.  Dittenhoefer,  trustee  in  bankruptcy  of  Theo- 
dore A.  Liebler  and  George  C.  Tyler,  copartners  as  Liebler  &  Co.,  and 
the  Welden  National  Bank  of  St.  Albans.  On  motion  by  complainant 
for  injunction  and  to  strike  out  the  defenses  pleaded  by  the  Shubert 
Theatrical  Company  of  New  Jersey.    Motions  granted. 

The  bill  is  in  the  nature  of  a  bill  of  interpleader,  for  which  the  plaintiff 
claims  no  original  Jurisdiction,  but  only  jurisdiction  ancillary  to  an  action  at 
law,  now  pending  In  this  court.  In  which  the  defendant  herein.  Shubert 
Theatrical  Company  of  New  Jersey  is  plaintiff,  and  itself  Is  defendant.  The 
allegations  regarding  the  citizenship  of  the  various  parties  are  most  Inade- 
quate, and,  in  view  of  the  presumptions  against  Jurisdiction  obtaining  in  this 
court,  they  must  be  taken  as  though  they  were  as  follows:  The  plaintiff  Is  a 
citizen  of  New  York;  the  Shubert  Theatrical  Company  of  New  Jersey  is  a 
citizen  of  New  Jersey;  l>ee  Shubert  and  Jacob  J.  Shubert  are  citizens  of  New 
York;  the  Shubert  Theatrical  Company  of  New  York  is  a  citizen  of  New  York; 
Irving  M.  Dittenhoefer,  as  trustee  In  bankruptcy  of  Liebler  &  Co.,  Is  a  citizen 
of  New  York ;  the  Welden  National  Bank  of  St.  Albans,  Vt.,  is  a  citizen  of 
Vermont  In  fact,  no  allegations  of  the  citizenship  of  any  of  the  individual 
defendants  are  alleged  in  the  bill,  but  the  facts  probably  correspond  with  the 
presumption  of  law. 

The  bill  asserts  that  in  the  month  of  March,  1912,  Liebler  &  Co.,  a  firm  com- 
posed of  Theodore  A.  Liebler  and  George  C.  Tj-ler,  were  Indebted  to  the  plain- 
tiff In  the  sum  of  $25,000.  composed  of  three  notes  theretofore  exwuted,  and 
were  Indebted  to  the  Welden  National  Bank  of  St.  Albans  in  the  sum  of 
$16,000,  composed  of  three  notes  for  $5,000  each.  On  the  15th  day  of  March, 
1912,  Liebler  &  Co.  executed  to  the  plaintiff  and  to  the  Welden  National  Bank 
of  St.  Albans,  as  security  for  the  payment  of  these  notes,  a  Joint  assignment 
of  one-half  of  the  interest  of  such  firm  in  all  Its  share,  under  a  contract  here- 
after mentioned,  in  the  profits  of  Shubert  Theatrical  Compnny  of  New  York 
from  the  production  of  a  play  called  "The  Blue  Bird."  during  the  seasons  of 
1912-1913  and  1913-1914.  Such  notes  were  renewed  from  time  to  time,  and 
on  the  4th  day  of  December,  1914,  there  were  due  substantial  sums  of  money 
to  both  the  plaintiff  and  the  Welden  National  Bank  of  St  Albans.  Irving 
M.  Dittenhoefer  in  1915  was  chosen  trustee  in  bankruptcy  of  Liebler  &  Co., 
who  became  bankrupt  on  December  4,  1914.  The  profits  of  Liebler  &  Co. 
arose  from  an  agreement  on  October  17,  1910,  with  Shubert  Theatrical  Com- 
pany of  New  York,  by  which  It  agreed  to  pay  to  Liebler  &  Co.  one-half 
its  own  profits  from  its  presentation  of  "The  Blue  Bird."  During  the  month 
of  November,  1911,  the  defendants  Lee  Shubert  and  Jacob  J.  Shubert  opened 
an  account  with  the  plaintiff,  which  contained  profits  arising  from  the  pro- 
duction of  "The  Blue  Bird"  under  the  agreement  between  them  and  Liebler 
&  Co.  On  December  7,  1914,  Dittenhoefer,  the  bankruptcy  receiver  of  Lieb- 
ler &  Co.,  served  on  the  plaintiff  a  certified  copy  of  an  order  of  this  court  re- 
straiidug  all  persons  from  paying  over  any  funds  in  which  Liebler  &  Co. 
claimed  Interest,  and  demanded  that  plaintiff  hold  all  such  sums  in  its  pos- 
session.   The  plaintiff  refuses  to  pay  to  Lee  Shubert,  Jacob  J.  Shubert,  or 

^=9For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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any  one  else,  the  snms  remaining  In  said  account,  and  on  Angnst  2,  1915,  the 
defendant  Sbubert  Theatrical  Company  of  New  Jersey,  whose  connection  with 
the  other  defendants  is  now  shown,  began  the  action  at  law  in  this  court 
upon  the  deposit,  which  Is  mentioned  at  the  outset,  and  which  Is  still  pending. 
The  bill  concludes  with  the  allegations  that  Dittenhoefer,  as  trustee,  has  a 
claim  upon  the  funds;  that  Lee  Sbubert  and  Jacob  J.  Sbubert  have  the 
right  to  draw  checks  upon  the  deposit,  and  the  plaintiff  has  received  no 
release  or  authorization  from 'either  of  them  to  pay  the  bn lance;  that  the 
Sbubert  Theatrical  €k>mpany  of  New  York  claims  some  right  to  the  deposit, 
as  does  the  Welden  National  Bank  of  St.  Albans,  Vt;  that  the  plaintiff 
claims  an  interest  in  it  by  virtue  of  such  assignment;  that  it  is  impossible 
in  the  action  at  law  to  obtain  a  Judgment  or  decree  settling  the  rights  of  all 
the  parties  hereto. 

The  answer  of  the  Sbubert  Theatrical  Ck)mpany  of  New  Jersey,  after  certain 
traverses,  alleges  for  a  first  defense  that  on  February  23,  1909,  Liebler  &  Co. 
and  the  Sbubert  Theatrical  Company  of  New  York  entered  into  an  agreement, 
by  which  Liebler  &  Co.  agreed  for  five  years  to  present  all  their  plays  in  thea- 
ters controlled  by  the  Sbubert  Theatrical  Company  of  New  York,  with  certain 
exceptions,  commencing  September  1,  1909,  in  consideration  of  which  Shubert 
Tbeatrlcal  Company  of  New  York  would  assume  one-half  the  expenses  of  a 
certain  operatic  tour,  to  be  undertaken  by  one  Pletro  Mascagni,  under  an 
agreement  with  Liebler  ft  Co.,  and  to  share  in  a  contract  between  one  Bessie 
Abbott  and  Liebler  &  Co.,  under  which  she  was  to  appear  in  an  opera  called 
"Ysobel."  The  statements  of  Uebler  &  Co.  to  Shubert  Theatrical  Company 
of  New  York  at  the  time  of  the  contract  were  that  Bessie  Abbott  would  ap- 
pear in  such  opera  for  $1,000  a  week,  and  that  Mascagni  would  give  bis  serv- 
ices in  connection  with  the  opera  for  $10,000.  In  the  year  1910  Lee  Shubert 
learned  that  these  statements  were  Intentionally  false,  and  demanded  back 
all  the  money  he  had  advanced  to  Liebler  &  Co.  for  losses  they  claimed  to 
have  sustained  on  such  tour,  and  rescinded  the  contract  of  the  Sbubert  Theat- 
rical Company  of  New  York  with  them.  Such  moneys  amounted  to  the  sum 
of  $.34,665.20.  and  they  were  liable  for  $25,000  in  addition.  Yet  in  October, 
1910,  the  Sbubert  Theatrical  Company  of  New  York  promised  Liebler  &  Co. 
to  give  them  a  one-half  interest  in  the  profits  and  losses  of  "The  Blue  Bird," 
on  condition  that  Liebler  &  Co.  should  continue  booking  their  plays  at  the 
Shubert  Theater  for  five  years.  On  the  10th  day  of  May,  1911,  Liebler  &  Co. 
asked  the  Shubert  Tbeatrlcal  Company  to  pay  $25,000.  the  balance  still  due 
under  the  contract  of  February,  1909.  but  told  the  Sbubert  Theatrical  Company 
of  New  York  that  they  Intended  to  book  their  plnys  with  Klaw  &  Erlanger. 
Thereupon  the  Shubert  Theatrical  Company  of  New  York  procured  the  dis- 
count of  the  note  of  Liebler  &  Co.  for  $25,000  with  the  Hudson  Trust  Com- 
pany, and  charged  the  same  against  the  interest  in  'The  Blue  Bird,**  but 
agreed  that  if  Liebler  &  Co.  should  carry  out  the  agreement  to  book  their 
plays,  he  would  divide  the  profits  of  "The  Blue  Bird"  for  the  season  ending 
June.  1912,  and  would  deduct  the  $25  000  borrowed  from  the  Sbubert  Theatri- 
cal Company*s  share.  In  March.  1912,  apparently  for  the  second  time.  Lieb- 
ler &  Co.  refused  to  book  their  plays  with  the  Shubert  Theatrical  Company  of 
New  York.  For  a  second  defense,  the  answer  alleges  that  an  action  was 
brought  by  Tiiebler  ft  Co.  against  I-.ee  Shubert  for  an  account  of  the  profits  of 
"The  Blue  Bird,**  which  action  was  dismissed.  For  a  third  defense,  that  this 
court  Is  without  Jurisdiction. 

The  cause  comes  up  on  a  motion  by  the  plaintiff  to  enjoin  the  defendants 
from  instituting  any  actions  at  law  against  it,  and  to  strike  out  all  the  de- 
fenses of  the  answer  of  the  Shubert  Theatrical  Company  of  New  Jersey. 

Rutgers  Bleecker  Miller  and  John  Kirkland  Clark,  both  of  New 
York  City,  for  complainant. 

William  Klein,  of  New  York  City,  and  Simon  Fleischmann,  of  Buf- 
falo, N.  Y.,  for  defendant  Shubert  Theatrical  Co.,  of  New  Jersey. 

James  N.  Rosenberg,  of  New  York  City,  for  defendant  Dittenhoefer. 
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LEARNED  HAND,  District  Judge  (after  stating  the  facts  as  above), 
[1]  Dittenhoefer,  who  has  procured  an  injunction  against  the  payment 
of  the  deposit,  is  a  citizen  of  New  York,  and  so  is  the  plaintiff.  Dis- 
regarding for  the  time  being  any  questions  of  the  equity  of  the  bill,  this 
situation,  therefore,  raises  the  question  of  the  constitutional  jurisdic- 
tion of  this  court.  That  the  bill  is,  from  the  standpoint  of  equity,  an 
original  bill,  must  of  course  be  admitted,  but  that  does  not.  determine 
its  jurisdictional  status,  which  may  none  the  less  be  ancillary.  Minne- 
sota Co.  V.  St.  Paul  Co.,  2  Wall.  609,  633, 17  L.  Ed.  886.  It  is  true  that 
most  cases  of  ancillary  jurisdiction  arise  when  some  property  has  come 
into  the  custody  of  this  court,  or  at  least  when  some  suit  is  pending  in 
which  it  may  assume  possession  at  afiy  time.  Wabash  R.  R.  Co.  v. 
Adelbert  College,  208  U.  S.  54,  28  Sup.  Cl  182,  52  L.  Ed.  379.  Such, 
indeed,  is  the  explanation  of  cases  like  Freeman  v.  Howe,  24  How.  450, 
16  L.  Ed.  749,  Krippendorf  v.  Hyde,  110  U.  S.  276,  4  Sup.  Ct.  27,  28 
L.  Ed.  145,  and  Pacific  R.  R.  v.  Mo.  Pac.  Ry.,  Ill  U.  S..  505,  4  Sup. 
Ct.  583,  28  L.  Ed.  498.  It  is  in  my  judgment  the  explanation  even  of 
Dewey  v.  West  Fairmont  Gas  Coal  Co.,  123  U.  S.  329,  8  Sup.  Ct.  148, 
31  L.  Ed.  179,  where  the  bill  lay  in  aid  of  execution  out  of  this  court, 
the  power  to  exercise  possession  through  its  marshal  being  the  equiva- 
lent of  possession  itself.  None  of  these  cases  helps  the  plaintiff,  unless 
personal  jurisdiction  over  the  obligor  alone  brings  "property"  into 
court,  even  though  the  true  obligee  may  not  be  also  before  it,  a  possibil- 
ity upon  which  the  very  equity  of  tlie  bill  depends.  It  is  true  that  in 
bankruptcy  it  has  been  decided  that  personal  jurisdiction  over  the 
obligor  puts  the  bankrupt's  "property"  into  court.  In  re  San  Antonio 
Land  &  Irrigation  Co.  (D.  C.)  228  Fed.  990;  In  re  Berthoud  (D.  C.) 
231  Fed.  529.  And  if  that  rule  be  of  general  application,  then  there 
is  "property"  in  court  here.  If  so,  it  would  seem  to  follow  that,  under 
section  57  of  the  Judicial  Code,  this  bill  would  lie  against  nonresident 
obligees,  which  seems  to  me  a  strong  position. 

I  do  not  mean  to  rest  quite  upon  that  theory,  for  the  question  here 
really  turns  upon  the  word  "controversies,"  as  used  in  section  2  of 
article  3  of  the  Constitution,  as  defined  by  section  24,  subd.  1,  of  the 
Judicial  Code  (Comp.  St.  1913,  §  991  [1]).  The  "controversy"  at  least 
involves,  not  only  the  liability  of  the  obligor;  but  whether  the  plaintiflF 
is  the  obligee.  The  plaintiff,  by  asserting  that  he  is  the  obligee,  has 
necessarily  invited  a  decision  which  must  determine  the  identity  of  the 
obligee,  at  least  negatively,  and  the  complete  determination  of  that  ques- 
tion  is  all  that  the  bill  of  interpleader  seeks  to  secure,  because  the 
court  will  in  the  action  decide  something  positive  about  the  identity  of 
the  obligee,  even  were  it  to  decide  that  among  all  possible  obligees  the 
plaintiff  is  not  one,  though  it  may  fail  to  decide  which  is  the  actual, 
among  all  putative  obligees.  In  a  question  of  constitutional  jurisdic- 
tion it  should  accept  the  complete  determination  of  that  question,  as 
the  whole  of  the  "controversy"  at  stake  in  the  action;  it  should  not 
cut  too  fine.  Suppose  section  274b  of  the  Code,  as  added  by  act 
March  3,  1915,  c.  90,  38  Stat.  956,  included  the  addition  of  codef end- 
ants  in  actions  at  law,  as  perhaps  it  does;  the  defendant  could  bring 
in  all  other  putative  obligees  as  codef  endants.    Yet  that  would  be  only 
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because  the  procedure  had  become  more  elastic.  Now,  it  cannot 
be  that  the  constitutional  jurisdiction  of  this  court  over  the  "contro- 
versy" depends  upon  the  mere  form  of  the  remedy.  Such  bills 
as  these  are  the  equivalent,  originated  for  that  very  purpose,  of 
the  greater  procedural  freedom  of  equity.  They  merely  draw  in  the 
whole  controversy  for  a  single  decision  which  the  rigidity  of  legal  pro- 
cedure does  not  allow.  Yet  the  power  of  the  court  to  deal  with  the 
subject-matter  in  both  cases  is  necessarily  conferred  by  the  Constitu- 
tion and  is  not  formally  determined. 

The  analogous  question  of  personal  jurisdiction  has  been  dealt  with 
in  a  harmonious  way.  Thus,  if  personal  jurisdiction  exist  over  the 
obligor,  it  will  support  such  judgment  determining  the  identity  of  the 
obligee  as  the  local  forms  may  provide.  This  is  true  of  taxation.  Black- 
stone  V.  Miller,  188  U.  S.  189,  23  Sup.  Ct.  277,  47  L.  Ed.  439;  Liver- 
pool, etc.,  Co.  V.  Orieans  Assessors,  221  U.  S.  346,  31  Sup.  Ct.  550,  55 
L.  Ed.  762,  L.  R.  A.  191 5C,  903.  It  is  true,  also,  to  discharge  the 
obligor  by  payment  under  garnishment  proceedings.  Chicago,  etc.,  Ry. 
V.  Sturm,  174  U.  S.  710,  19  Sup.  Ct.  797,  43  L.  Ed.  1144;  Harris  v. 
Balk,  198  U.  S.  215,  25  Sup.  Ct.  625,  49  L.  Ed.  1023,  3  Ann.  Cas.  1084. 
Notice  is  not  even  necessary  if  the  local  law  so  provides  (B.  &  O.  R.  R. 
V.  Hostetter,  240  U.  S.  620,  36  Sup.  Ct.  475,  60  L.  Ed.  829),  because 
the  extent  of  the  estoppel  is  strictly  a  matter  of  that  law  (N.  Y.  Life 
Ins.  Co.  V.  Dunlevy,  241  U.  S.  518,  36  Sup.  Ct.  613,  60  L.  Ed.  1140). 
The  last  case  turns,  I  think,  wholly  upon  the  condition  of  the  Pennsyl- 
vania law,  though  it  must  be  confessed  that  this  is  not  certain,  if  all 
the  language  be  considered. 

These  cases  rest  upon  the  principle  that  the  power  to  compel  the 
obligor  to  pay  must  include  the  power  to  protect  him  in  his  payment 
and  the  successful  obligee  in  his  proceeds.  It  is  exactly  analogous  to 
the  incidental  powers  of  a  court  which  has  custody  of  a  res.  Having 
awarded  possession,  the  court  must  have  power  to  protect  both  him 
who  has  delivered  and  him  who  has  received.  In  each  case  the  effec- 
tive exercise  of  the  power  itself  involves  as  an  incident  its  validity 
s^inst  others.  In  the  case  of  cofistitutional  jurisdiction  over  choses 
in  action,  the  same  principle  applies  as  to  the  territorial  jurisdiction 
over  the  person  in  cases  of  choses  in  action,  and  to  the  constitutional 
jurisdiction  in  possessory  suits.  The  court  cannot  completely  protect 
the  results  of  its  judgment  at  law  in  a  case  such  as  this,  without  re- 
course to  that  procedural  entirety  that  courts  have  devised  to  that  end. 
True,  jurisdiction  is  given  only  to  the  District  Court,  but  that  court  is 
the  same,  whether  it  sits  in  equity  or  at  law ;  each  side  of  its  jurisdic- 
tion contributes  to  a  complete  judicial  competency  in  accordance  with 
the  customary  limitations  of  the  law.  It  may  be  urged  that  consistent- 
ly section  57  of  the  Judicial  Code  should  be  held  to  apply,  but  that 
raises  a  quite  separate  question ;  i.  e.,  whether  the  conferred  procedural 
machinery  comprises  all  the  instances  to  which  the  constitutional  juris- 
diction might  extend.    This  case  does  not  raise  that  question. 

There  has  been  only  one  case  of  such  ancillary  jurisdiction  divorced 
from  any  possessory  element,  so  far  as  I  have  found,  and  that  is  a  de- 
cision of  Mr.  Justice  Clifford  in  Stone  v.  Bishop,  4  Cliff.  593,  Fed.  Cas. 
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No.  13,482  (1878),  a  case  of  a  true  interpleader.  Unfortunately  lie 
point  of  jurisdiction  seems  not  to  have  been  argued,  and  the  authority 
relied  on  (Freeman  v.  Howe,  supra),  with  deference,  scarcely  supported 
the  ruling.  However,  it  must  be  taken  as  a  decision,  and  from  a  high 
authority  in  such  matters,  that  the  jurisdiction  exists,  because  the  facts 
required  the  ruling.  The  attempted  distinction  of  the  defendant  be- 
tween a  true  interpleader  and  a  bill  like  this  is  irrelevant,  touching  the 
question  of  constitutional  jurisdiction.  I  therefore  decide  that  the  bill 
willlie  in  point  of  jurisdiction. 

[2]  As  to  enjoining  any  suits  in  the  state  courts,  the  question  is  not 
free  from  doubt,  yet  I  think  that,  if  the  federal  jurisdiction  first  attach, 
as  here,  section  265  of  the  Judicial  Code  (Comp.  St.  1913,  §  1242)  does 
not  apply.  The  case  is  quite  different  if  the  jurisdiction  of  this  court 
first  arise  from  the  bill  of  interpleader  itself.  If,  however,  as  I  have 
said,  the  jurisdiction  in  the  interpleader  be  ancillary,  and  depend  upon 
a  more  liberal  interpretation  of  "the  matter  in  controversy,"  obviously 
it  would  be  absurd  to  hold  that  the  very  purpose  of  the  bill  might  be 
defeated  through  section  265.  It  may  be  urged  that  the  bill  would 
lie  in  the  state  court  as  well,  and  perhaps  it  might ;  but,  to  say  the  least, 
the  efficacy  of  such  a  bill  to  restrain  the  action  at  law  already  pending 
in  this  court  is  doubtful.  I  do  not  rely  so  much  on  dicta  like  Peck  v. 
Jenness,  7  How.  612,  625,  12  L.  Ed.  841,  and  Riggs  v.  Johnson  County, 
6  Wall.  166,  196,  18  L.  Ed.  768,  as  upon  the  well-settled  rule  in  posses- 
sory suits  and  its  applicability  here,  if  once  it  be  assumed  that  the  "con- 
troversy" may  include  the  determination  of  the  actual  obligee. 

[3]  In  point  of  equity  I  think  the  bill  will  support  the  usual  injunc- 
tion against  further  prosecution  of  the  action  at  law.  True,  the  plain- 
tiff has  an  interest  in  the  fund,  an  interest  which  cannot  be  computed, 
perhaps,  without  an  account ;  but  that  is  the  very  distinction  of  a  bill  in 
the  nature  of  a  bill  of  interpleader.  Pacific,  etc..  Bank  v.  Mixter,  124* 
U.  S.  721,  729,  8  Sup.  Ct.  718,  31  L.  Ed.  567;  Groves  v.  Sentell,  153 
U.  S.  465, 485,  14  Sup.  Ct.  898,  38  L.  Ed.  785 ;  Hayward  v.  McDonald, 
192  Fed.  890,  113  C.  C.  A.  368;  McNamara  v.  N.  Y.  Life  Ins.  Co., 
114  Fed.  910,  52  C.  C.  A.  530.  The  defendant  urges  that  such  a  bill 
will  lie  only  when  the  plaintiff's  claim  upon  the  fund  is  itself  equitable, 
but  the  meaning  of  this  rule  has  been  misunderstood.  There  is  no  rea- 
son why  the  plantiff  should  not  have  a  bill  in  the  nature  of  interpleader^ 
though  his  partial  claim  be  of  legal  cognizance,  provided  the  plaintiff's 
(at  law)  right  to  a  jury  trial  of  that  claim  be  preserved.  In  Aleck  v. 
Jackson,  49  N.  J.  Eq.  507,  23  Atl.  760,  Vice  Chancellor  Green  enter- 
tained the  bill  ih  such  case,  but  allowed  the  original  action  at  law  to 
proceed.  In  Provident  Savings  Life  Assur.  Soc.  v.  Loeb  (C.  C.)  115 
Fed.  357,  the  plaintiff's  legal  interest  seems  to  have  been  left  for  gen- 
eral adjudication  in  the  suit. 

In  the  strict  case  of  a  bill  of  interpleader  the  decree  discharges  the 
plaintiff  upon  his  paying  the  fund  into  court ;  the  only  issue  is  of  the 
right  to  interplead,  the  decree  directs  the  defendants  to  interplead,  and, 
when  they  had  done  so,  takes  up  the  issues  between  them.  This  can- 
not be  done  in  a  bill  like  this.  The  plaintiff  has  attempted  to  set  up  its 
interest  in  the  deposit,  and  until  that  has  been  decided  the  amount  pay- 
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able  into  court  cannot  be  decided.  If  this  controversy  were  allowed  to 
be  settled  in  the  action,  it  would  be  settled  only  as  between  the  par- 
ties thereto,  and  it  must  be  settled  again  between  the  other  parties. 
Therefore,  for  the  present  at  least,  the  action  must  be  enjoined.  If 
the  issues  under  the  plaintiff's  claim  are  legal  issues,  they  may  be  sent 
to  a  jury  to  determine  at  the  proper  time  under  rule  23  (198  Fed.  xxiv, 
115  C.  C.  A.  xxiv)  if  any  patty  wishes.  Meanwhile  the  parties  must 
prepare  and  serve  their  counterclaims  against  each  other  und^r  rule 
31  (198  Fed.  xxvii,  115  C.  C.  A.  xxvii).  Thus,  if  Dittenhoefer  has  any 
claim  against  either  of  the  Shubert  Theatrical  Companies,  he  may 
file  and  serve  it ;  and  so,  also,  the  Welden  National  Bank  of  St.  Al- 
bans. If  either  of  the  Shubert  Theatrical  Companies  has  any  claim 
against  the  plaintiff,  Dittenhoefer,  or  the  Welden  National  Bank  of 
St  Albans,  it  may  do  the  same.  Similarly,  if  there  is  a  contest  be- 
tween them  as  to  the  title  to  the  deposit.  The  same  rule  applies  to  the 
Shuberts  personally.  The  defendants  and  the  plaintiff  will  reply  un- 
der rule  31  to  these  counterclaims.  At  the  end  of  this  period,  the  cause 
may  go  on  the  calendar  for  trial. 

The  motion  of  the  plaintiff  to  strike  out  the  defenses  is  granted.  The 
second  defense  has  no  conceivable  relevancy  to  the  suit;  the  third  is 
a  merev  point  of  law,  which  I  have  overruled.  The  first  defense  is  so 
confused  that,  after  considerable  effort,  I  have  been  unable  to  learn 
what  the  purpose  of  the  pleader  really  is.  Apparently  he  means  to 
allege,  first,  that  the  Shubert  Theatrical  Company  of  Now  York  has  a 
claim  in  deceit  against  Liebler  &  Co.,  which  it  can  set  off  against  Lieb- 
ler  &  Co.'s  claim  for  damages;  second,  that  Liebler  &  Co.  broke  the 
contract  under  which  it  was  to  receive  one-half  the  profits  of  "The 
Blue  Bird."  Evidence  bearing  upon  these  two  defensiye  pleadings  is 
so  jumbled  Jtogether  that  no  one  can  know  what  the  "ultimate  facts" 
really  are.  Each  would  be  a  good  defense  to  so  much  of  the  bill  as 
sets  up  the  plaintiff's  claim  to  the  fund,  but  as  they  stand  they  violate 
rule  30  (198  Fed.  xxvi,  115  C.  C.  A.  xxvi). 

Under  rule  20  (198  Fed.  xxiv,  115  C.  C.  A.  xxiv)  I  may  require  a 
"further  and  better  statement,"  and  it  is  under  that  rule  that  I  strike 
out  the  defense,  and  require  the  defenses  to  be  so  stated,  and  not  the 
evidence  upon  them. 


UNITED  STATES  r.  GUGGENHEIM  EXPLORATION  CO. 

(District  Court,  S.  D.  New  York.    January  4,  1917.) 

No.  22. 

1.  ImxBNAL  Revenue  «=>9 — ^Excise  Tax— Statute — Constbuction. 

Excise  Tax  Law  Aug.  5,  1909,  c.  6^  36  Stat.  11,  must  be  construed  in 
favor  of  taxation. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent  Dig.  Sf  13-28 ; 
Dec  Dig.  «=»9.J 

2.  Internal  Revenue  <8=»9 — Cobpobatb  Excise  Tax — "Income" — "Outgo." 

Within  Excise  I^w  Aug.  5,  1909,  §  38  (Comp.  St  1913,  §§  6300-6307).  Im- 
posing a  tax  on  the  net  income  of  corporations,  the  tax  being  measured 

^=9For  otber  cases  see  same  topic  &  KEY-NUMBER  \n  all  Key-Numbered  LMcests  &  Indexes 
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by  the  net  Income  received  from  all  sources,  "Income"  means  the  flow  of 
capital  service,  and  is  not  synonymous  with  receipts;  a  disservice  is  a 
negative  service,  and  a  flow  of  disservice  or  negative  income  is  called 
"outgo." 

[Ed.  Note.— For  other  cases,  see  Internal  Revenue,  Gent  Dig.  K  13-28; 
Dec.  Dig.  «=>9. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Income.] 

8.  INTEBNAL  RJCVEI^US  (8=s>28— OOBPOSATB  EZCISB  TaX— ACTION  TO  COLLECT— 

BCbden  or  Proof. 

In  an  action  to  collect  a  corporate  excise  tax  on  the  amount  received 
by  a  corporation  for  the  sale  of  stock  owned  by  it,  which  had  been  carried 
on  Its  books  at  the  value  of  one  dollar,  the  burden  is  on  the  government 
to  show  that  the  stock  was  worth  only  one  dollar. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent,  Dig.  {f  76-81 ; 
Dec.  Dig.  <8=>2a] 

4.  Intebnal  Revenue  ^=:»9— ^Excise  Tax — ^Income — Sale  of  Pbopebtt. 

Where  defendant  corporation  had  five  years  before  transferred  to  an- 
other corporation  mining  property  which  the  directors  of  the  latter 
appraised  at  $49,000,000  In  return  for  $17,000,000  of  the  preferred  stock 
and  $24,000,000  of  the  common  stock  in  the  other  corporation,  and  the 
common  stock  the  year  before  had  rec^ved  dividends  of  7  per  cent  and 
was  reported  by  the  president  to  be  worth  par,  the  amount  received 
from  the  sale  of  such  stock  at  less  than  par  by  defendant  was  not  taxable 
as  part  of  its  income  for  the  year,  though  the  stock  had  been  carried 
on  the  books  of  the  corporation  at  a  valuation  of  one  dollar,  since  the 
actual  value,  and  not  the  book  value,  must  be  considered  in  determining 
the  income. 

[Ed.  Note.— For  other  cases,  see  Internal  Revenue,  Cent  Dig.  f f  13-28 ; 
Dec.  Dig.  «=»9.] 

Action  by  the  United  States  against  the  Guggenheim  Exploration 
Company  to  uecover  the  excise  tax.    Final  judgment  for  defendant. 

H.  Snowden  Marshal,  U.  S.  Dist.  Atty.,  of  New  York  City  (Ben 
A.  Matthews,  Asst  U.  S.  Atty.,  of  New  York  City,  of  counsel),  for 
the  United  States. 

Louis  Marshall,  of  New  York  City,  for  defendant 

MANTON,  District  Judge.  The  defendant,  a  New  Jersey  cor- 
poration, for  the  purpose  of  acquiring,  developing,  and  operating 
mines  in  various  parts  of  the  world  and  acquiring  the  shares  of  stock 
and  other  securities  of  corporations  engaged  in  a  similar  business, 
owned,  in  1905,  a  large  number  of  mining  properties  and  interests 
in  such  properties. 

The  American  Smelting  &  Refining  Company,  a  New  Jersey  cor- 
poration, was  likewise  interested  in  mining  properties.  Both  cor- 
porations were  owned  by  practically  the  same  stockholders.  By  ar- 
rangement between  the  two  corporations,  the  American  3nielters' 
Exploration  Company  was  organized  and  acquired  some  of  the  prop- 
erties of  the  defendant  and  of  the  American  Smelting  Company.  The 
object  of  this  last  corporation  was  for  the  purpose  of  conducting  a 
business  similar  to  that  carried  on  by  the  defendant.  As  originally 
organized,  it  was  to  have  a  total  authorized  capital  stock  of  $54,500,- 

C=»For  other  cases  see  same  topic  &  KEY-NUMBBR  in  all  Kejr-Numbered  DlcesU  ft  Indexaa 
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000,  of  which  $22,500,000  was  to  be  known  as  "Preferred  Stock 
Series  A,"  $7,500,000  as  "Preferred  Stock  Series  B,"  and  $24,500,- 
000  was  to  be  common  stock.  On  March  30,  1905,  the  defendant 
offered  to  sell  to  the  American  Smelters'  Exploration  Company  va- 
rious properties  and  property  interests  which  were  specified  in  the 
offer  and  contained  in  a  resolution  found  in  the  minute  books  of  the 
company,  and  also  agreed  to  acquire  and  turn  over  to  the  American 
Smelters'  Exploration  Company  40  per  cent,  of  the  capital  stock  of 
the  Velardena  Mining  &  Smelting  Company;  which  was  not  then, 
the  property  of  the  defendant,  the  latter  paying  therefor  $1,600,000 
of  the  preferred  stock  series  A,  and  $1,000,000  of  the  common  stock 
of  the  American  Smelters'  Exploration  Company  which  was  to  be 
received  by  it,  and  that  it  would  turn  over  as  much  of  the  outstand- 
ing stock  of  the  Vielardena  Mining  &  Smelting  Company  as  should 
be  practicable.  It  was  further  provided  that,  if  it  should  be  unable 
to  acquire  any  part  thereof,  it  would  pay  into  the  treasury  of  the 
American  Smelters'  Exploration  Company,  in  lieu  thereof,  such  por- 
tion of  the  $1,600,000  of  preferred  stock  series  A,  and  of  the 
$1,000,000  common  stock  of  the  American  Smelters'  Exploration 
Company,  as  such  unacquired  part  should  bear  to  the  whole  of  the 
40  per  cent,  of  such  outstanding  stock.  The  defendant  also  agreed 
to  turn  over  to  the  American  Smelters'  Exploration  Company  ores, 
ore  supplies,  and  other  property  to  the  extent  of  $800,000  and  cash 
to  the  amount  of  $4,810,000. 

The  offer  was  made  upon  the  condition  that,  immediately  upon  its 
acceptance  and  the  conveyance,  transfer,  and  assignment  of  the  prop- 
erty and  payment  or  provision  for  the  payment  of  the  money  which 
was  to  be  acquired  by  the  American  Smelters'  Exploration  Company, 
the  latter  was  to  issue  and  deliver  to  the  defendant,  its  nominees  or 
assigns,  $17,000,000  of  the  preferred  stock  series  A,  and  $24,497,000 
of  the  common  stock  of  the  American  Smelters'  Exploration  Com- 
pany, and  $3,000  in  cash.  The  $5,500,000  of  preferred  stock  series 
A,  other  than  that  which  the  Guggenheim  Exploration  Company  was 
to  receive,  was  to  be  issued  only  at  par  for  cash  or  its  equivalent,  for 
the  future  uses  and  purposes  of  the  American  Smelters'  Exploration 
Company.  It  was  further  provided  that  the  American  Smelting  & 
Refining  Company  was  to  guarantee  the  preferred  stock    series  A. 

The  American  Smelters'  Exploration  Company,  by  a  resolution 
passed  by  its  directors,  accepted  this  proposition  providing  for  the 
issuance  of  the  shares  of  stock  above  referred  to  in  consideration  of 
the  conveyance  and  transfer  and  payment  to  be  made  by  the  defend- 
ant and  upon  the  conditions  above  specified.  The  resolution  recited 
that,  after  a  very  careful  examination  of  the  properties  and  property 
rights  to  be  transferred,  "it  is  believed  that  the  purchase  by  this  com- 
pany of  the  aforesaid  mines,  real  and  personal  property,  and  stock, 
is  necessary  for  the  business  of  this  company,  and  the  said  property 
and  property  interests  so  deemed  to  be  necessary  are  in  the  judgment 
of  this  board  of  directors  of  the  just,  fair,  and  reasonable  value  of 
$49,000,000." 
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The  consideration  which  the  American  Smelters'  Exploration  Com- 
pany was  to  receive  was  stated  to  be  $49,000,000.  In  accordance  with 
these  terms  of  the  offer  and  resolution  referred  to,  the  transaction 
was  carried  out  in  1905 ;  the  American  Smelters'  Exploration  Com- 
pany receiving  the  properties  to  be  conveyed  to  it,  and  the  defendant 
receiving  the  shares  of  stock  to  which  it  was  entitled  under  the  terms 
of  the  contract  entered  into.  In  accordance  with  the  terms  of  its 
offer,  the  defendant  transferred  to  the  owners  of  the  40  per  cent, 
of  the  capital  stock  of  the  Velardena  Mining  &  Smelting  Company 
$1,600,000  of  the  preferred  stock  series  A,  and  $1,000,000  of  the 
common  stock.  This  left  in  the  hands  of  the  defendant  $15,400,000 
of  the  preferred  stock  series  A.  The  $7,500,000  of  the  preferred  stock 
series  B  were  sold  by  the  defendant,  and  subsequently  it  repurchased 
from  the  American  Smelting  &  Refining  Company,  in  1905,  $2,000,- 
000  of  the  preferred  stock  series  A. 

In  connection  with  these  transactions  which  the  defendant  had 
with  the  American  Smelting  &  Refining  Company,  it  transferred  to 
the  latter  $12,251,000  of  the  common  stock  of  the  American  Smelters' 
Exploration  Company,  retaining  112,490  shares  of  the  common  stock 
of  the  American  Smelters'  Exploration  Company.  This  company 
subsequently  chanjg:ed  its  name  to  the  American  Smelters'  Securities 
Company,  which  increased  the  amount  of  its  preferred  stock  series 
B  to  $30,000,000  and  its  common  stock  to  $30,000,000.  The  defend- 
ant, however,  continued  to  hold  the  112,490  shares  of  common  stock 
of  the  American  Smelters'  Securities  Company  until  January  25, 
1911,  when  it  was  sold  for  $6,749,400  to  the  American  Smelting  & 
Refining  Company.  The  common  stock  of  the  American  Smelters' 
Securities  Company  was  not  sold  on  the  market  prior  to  this  sale 
by  the  defendant.  This  common  stock  owned  by  the  defendant  was 
carried  on  its  books  at  the  valuation  of  $1. 

The  government  now  cl^im  that  the  amount  realized  on  the  sale 
of  these  112,490  shares  of  common  stock  of  the  American  Smelters' 
Securities  Company  represents  a  profit  upon  which  an  excise  tax  of 
$67,471.49  should  be  collected.  For  the  reason  that  this  item  of  profit 
was  not  returned  by  the  defendant  in  calculating  its  tax  for  the  year 
1911,  recovery  is  sought  under  the  Excise  Law  of  August  5,  1909. 
Section  38  of  that  act  provides : 

**Tbat  every  corporation  •  •  •  organized  for  profit  and  having  a  capital 
stock  represented  by  shares  ♦  ♦  ♦  dow  or  hereafter  organized  under  the 
laws  of  the  United  States  or  of  any  state  or  territory  of  the  United  States 
•  ♦  ♦  shall  be  subject  to  pay  annually  a  special  excise  tax  with  respect  to 
the  carrying  on  or  doing  business  by  such  corporation  •  •  ♦  equivalent 
to  one  per  centum  upon  the  entire  net  income  over  and  above  five  thousand 
dollars  received  by  It  from  aU  sources  during  such  year.  •  •  •»»  Comp. 
St,  1913,  §  6300. 

Another  provision  of  the  act  provides: 

"Such  net  income  shall  be  ascertained  by  deducting  from  the  gross  amount 
of  the  income  of  such  corporations  •  •  ♦  received  within  the  year  from 
all  sources,"  various  items,  etc.    Comp.  St  1913,  §  6301. 

[1,  2]  The  trend  of  judicial  opinion  has  been  to  examine  closely  the 
phraseology  of  the  act  itself,  and  it  must  be  construed  in  favor  of  taxa- 
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tion.  Many  authorities  cited  by  counsel  have  been  influenced  by  the 
phraseology  of  the  particular  law  upon  which  the  action  in  each  case 
is  founded.  From  these  quotations  of  the  act  in  question  here,  it  is 
evident  that  the  tax  is  to  be  measured  by  the  net  income  from  all  sourc- 
es received  within  the  year.  The  fundamental  question,  an  all-im- 
portant one,  is:  Was  this  sale  a  profit  income  from  any  sources  re- 
ceived within  the  year  ? 

[3]  What  is  "income"?  The  flow  of  capital's  service  is  its  income. 
A  disservice  is  a  negative  service.  A  flow  of  disservice  or  negative 
income  is  called  "outgo."  The  income  of  our  capital  is  that  which  it 
does  for  us.  Therefore,  anotlier  essential  inquiry  and,  indeed,  the 
basic  one  here,  is  the  determination  of  a  question  of  fact,  as  to  what 
was  the  value  of  the  common  stock  at  the  time  it  was  acquired  by  this 
defendant. '  The  burden  of  establishing  its  case  is  upon  the  government. 
Its  obligation  is  to  show  by  a  fair  preponderance  of  evidence  that  the 
common  stock  was  worth  but  $1.  In  endeavoring  to  sustain  this  bur- 
den, the  plaintifiF  relies  solely  upon  the  alleged  admission  against  in- 
terest on  the  books  of  the  defendant  of  a  valuation  of  $1  for  this  stock. 

[4]  The  sacrifice  which  the  defendant  made  to  become  a  stockhold- 
er of  the  American  Smelters'  Securities  Company  was  its  payment  and 
transfer  to  said  company  of  certain  properties.  The  benefits  received . 
are  represented  by  the  amount  realized  on  the  sale  of  the  common  stock 
plus  the  amount  of  the  preferred  stock  remaining  on  hand.  The  bene- , 
fits  less  the  sacrifices  would  constitute  the  income.  Therefore  the  as- 
certainment of  the  values  of  the  properties  conveyed  by  the  defendant 
is  all-important,  for,  at  the  time  when  the  excise  law  went  into  eflFect, 
these  shares  of  stock,  whatever  they  were  worth,  constituted  the  capi- 
tal of  the  corporation.  The  amount  that  was  realized  on  them  could 
not  have  been  income  for  the  year  1911  for  the  reason  that  it  repre- 
sented the  amount  realized  on  the  conversion  of  capital  from  one  form 
into  another.  j 

The  preceding  facts,  as  narrated  here,  taken  largely  from  the  minutes 
and  books  of  the  corporations,  indicate  that  the  common  stock  was 
worth  more  than  $1,  and  that  the  statement  of  value  as  $1  on  tibe  boolcs 
of  the  defendant  was  a  mere  convenience  of  bookkeeping.  The  records 
of  the  defendant  and  of  the  American  Smelters'  Securities  Company 
show  that  the  property  transferred  in  consideration  of  the  stock  issued 
to  the  defendant  was  valued  at  $49,000,000,  which  represented  the 
face  value  of  the  shares  of  stock  issued  to  the  defendant.  The  resolu- 
tions adopted  by  the  American  Smelters'  Securities  Company,  which 
purchased  the  shares  of  stock,  show  that  as  a  result  of  an  expert  ex- 
amination of  the  property  and  property  interests  offered  to  be  sold, 
and  the  advantages  to  be  derived  by  the  American  Smelters'  Secur- 
ities Company  by  the  acquisition  of  the  property  transferred,  the  prop- 
erty was  worth  $49,000,000.  The  board  of  directors  declared  in  this 
belief  by  adopting  the  resolutions  and  said  that  "in  the  judgment  of 
this  board  of  directors  it  was  fairly  and  reasonably  worth  $49,000,000." 

The  New  Jersey  Corporation  Law  (section  49)  provides : 

"Any  corporation  formed  under  this  act  may  purchase  mines,  manufactories 
or  other  property  necessary  for  Its  business,  or  the  stoclt  of  any  company  or 
companies  owning,  mining,  manufacturing  or  producing  materials,  or  other 
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property  necessaiy  for  Its  business,  and  issue  stock  to  the  •  •  •  yalne 
thereof  in  payment  therefor,  and  the  stock  so  issued  shall  be  full-paid  stock 
and  not  liable  to  any  further  call,  neither  shall  the  holder  thereof  be  liable  for 
any  further  payment  under  any  of  the  provisions  of  this  act;  and  in  the  ab- 
sence of  actual  fraud  in  the  transaction,  the  Judgment  of  the  directors  as  to 
the  value  of  the  property  purchased  shall  be  conclusive."  2  Ck>mp.  St  N.  J. 
1910,  p.  1630. 

No  attack  is  made  on  the  good  faith  of  the  directors  who  so  solemn- 
ly declared  in  the  resolution  referred  to  the  value  of  the  property  in 
question.  These  facts  overcome  in  weight  the  alleged  admission  against 
interest  of  the  defendant  in  its  books  when  it  places  the  valuation  of 
the  common  stock  in  question  at  $1. 

In  Mitchell  Bros.  v.  Doyle  (D.  C.)  225  Fed.  437,  the  court  said: 

''The  f^ct  that  plaintiff  carried  its  properties  upon  its  books  at  their  origi- 
nal cost  prices  is  neither  material  nor  important.  Mere  bookkeeping  entries 
cannot  preclude  the  government  from  collecting  its  revenues,  nor  are  such  en- 
tries conclusive  upon  the  taxpayer,  when  it  is  shown,  as  here,  that  they 
represent  and  indicate  ancient,  instead  of  present,  actual  values.  The  book- 
keeper creates  nothing ;  his  methods,  figures,  and  records  mu^  yield  to  proven 
and  established  facts." 

In  U.  S.  V.  Nipissing  Mines  Co.  (D.  C.)  202  Fed.  803,  Judge  La- 
combe  said :     . 

"The  suggestion  that  there  can  be  no  allowance  for  depreciation  unless  such 
<Ieprcciation  is  entered  in  the  books  of  the  company,  recorded  from  time  to 
time,  seems  to  me  without  force.  The  books  may  be  very  badly  kept,  kept  in 
such  a  way  as  will  in  the  end  bring  them  into  trouble  and  difficulty ;  but  this 
act  does  not  provide  any  penalty  for  bad  bookkeeping.'* 

The  net  income  of  a  corporation  subject  to  the  excise  tax  is  not  to 
be  determined  by  bookkeeping  facts,  but  by  real  facts.  An  increase  in 
the  book  value  of  the  assets  of  a  corporation  by  a  revaluation  of  prop- 
erty does  not  constitute  any  part  of  the  gross  amount  of  its  income 
received  within  the  year,  and  that,  on  the  other  hand,  a  book  charge, 
because  of  the  sale  of  an  issue  of  bonds  at  less  than  par,  is  not  a  part 
of  the  expenses  actually  paid  within  the  year  out  of  the  income  to  be 
deducted  from  gross  income.  Baldwin  Locomotive  Works  v.  Mc- 
Coach  (D.  C.)  215  Fed.  967. 

Some  further  evidence  of  valuation  is  found  in  the  annual  reports 
of  the  board  of  directors  of  the  defendant  to  its  stockholders  for  the 
years  ending  December  31,  1908,  and  December  31,  1909.  In  the  first 
year,  it  is  stated  that,  although  these  shares  of  stock  were  carried  on  the 
books  at  $1,  there  was  every  reason  to  believe  that  they  were  worth  at 
least  $40  a  share,  which  meant  $4,500,000. 

In  the  1909  report,  a  statement  is  contained  that  the  company  was 
earning  7  per  cent,  on  its  common  stock  and  it  was  worth  par.  This 
report  was  rendered  within  a  few  months  after  the  Corporation  Excise 
Law  went  into  effect.  After  Mr.  Hills  of  the  American  Smelters'  Se- 
curities Company  testified  that  the  company  not  only  earned  the  divi- 
dends on  its  preferred  stock,  both  series,  but  about  11  per  cent,  on  its 
common  stock.    This  was  a  showing  for  the  year  1909. 

In  a  recent  case  in  the  Eighth  Circuit  (Lynch  v.  Turrish,  236  Fed. 
^53, C.  C.  A.  — )  decided  September  4,  1916,  Judge  Sanborn  said : 
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''The  words  Income,  gains,  and  profits*  are  used  In  common  parlance  and 
as  legal  terms  in  contradistinction  to  capital,  property,  and  capital  assets. 
The  enhanced  valne  of  the  land  or  property  of  a  corporation,  or  of  the  stock 
of  a  coriwration,  which  slowly  accrues  through  a  series  of  years  from  the 
natural  and  gradual  Increase  of  the  value  of  the  timber  land  or  other  property 
which  the  corporation  holds  without  trading,  is  more  analogous  to  property, 
capital,  or  capital  assets  than  to  income,  gains,  or  profits.  It  is  rather  a 
growth,  an  increase  of  the  property  or  capital  assets,  than  income,  gains,  or 
profits  produced  by  the  property.  •  •  •  It  is  so  unequitable,  so  unjust,  so 
discriminatory  to  treat  such  an  enhanced  value,  accruing  throu^  many  years 
before  the  enactment  of  an  income  tax  law,  as  the  income,  gains,  or  profits  oi 
the  year  in  which  it  happens  subsequently  to  be  distributed,  that  the  following 
rule,  which  is  supported  by  the  more  forcible  reasons  and  by  the  great  pre- 
ponderance of  authority,  has  become  the  established  law  in  the  federal  courts. 
The  enhanced  value  of  property  which  accrues  from  the  gradual  increase  in  its 
value  during  a  series  of  years  prior  to  the  effective  date  of  an  income  tax  law, 
although  divided  or  distributed  by  dividend  or  otherwise  subsequent  to  that 
date,  does  not  become  income,  gains,  or  profits  taxable  under  such  an  act 
Such  enhanced  value,  like  the  property  of  which  it  is  an  outgrowth  and  in 
which  it  adheres,  becomes  the  absolute  property  of  its  legal  and  equitable 
owners  before  the  effective  date  of  the  law,  and  as  against  such  a  law  there- 
after remains  their  capital  assets.  Gray  v.  Darlington,  15  Wall.  63  [21  L. 
Ed.  45];  Sargent  Land  CJo.  v.  Von  Baumbach  [D.  C]  207  Fed.  423;  Von 
Baumbach  v.  Sargent  Land  Co.,  219  Fed.  31  [134  G.  C.  A.  649] ;  Gauley  Mt. 
Coal  Co.  V.  Hays,  230  Fed.  110  [144  G.  G.  A.  408] ;  Industrial  Trust  Co.  v. 
Walsh  [D.  O.]  222  Fed.  437." 

The  word  "income"  is  not  synonymous  with  the  word  "receipts." 
Von  Baumbach  v.  Sargent  Land  Co.,  219  Fed.  31,  134  C.  C.  A.  649. 
Income,  as  used  in  the  statute,  must  be  considered  in  contradistinction  to 
property  and  invested  capital.  It  is  manifestly  the  purpose  of  the  stat- 
ute to  tax  the  net  income  for  the  ye^r  in  which  the  assessment  is  made. 

Applying  these  rules  to  the  necessary  conclusion  of  fact  found  in  this 
case,  it  follows  that  there  is  no  income,  gain,  or  profit  accruing  to  the 
defendant  during  the  taxable  year  in  question,  and  the  government  has 
failed  to  support  the  burden  assumed  in  prosecuting  this  claim. 

For  the  reasons  assigned,  there  must  be  a  judgment  directed  in  favor 
of  the  defendant. 


OLSEN  V.  LUGKBNBAGH  et  aL     FICKETT  v.   SAME.     TORKILSEN  v. 

SAME. 

(District  Court,  S.  D.  New  York.     January  14,  1916.) 

1.  Towage  ^=>15(2) — Loss  of  Tow — ^Liabilitt  of  Tug. 

A  tug  with  two  coal-laden  barges  in  tow  December  24th  passed  the 
Delaware  Breakwater  bound  for  Providence,  R.  I.  Weather  conditions 
were  not  favorable.  After  proceeding  up  the  coast  for  about  100  miles, 
the  wind  having  freshened  into  a  gale  from  the  northeast,  with  a  heavy 
sea  the  master,  believing  that  he  could  not  weather  it,  turned  back  for 
the  breakwater.  It  was  then  dark,  and  he  could  not  afterward  see  the 
barges.  The  wind  having  shifted  mere  to  the  eastward,  and  finding 
that  they  were  drifting  toward  the  coast,  he  signaled  the  barges  to  cast 
loose  and  anchor,  but  received  no  answer,  and  from  the  direction  and 
force  of  the  wind  and  the  length  of  the  lines  it  is  probable  that  his 
signals  were  not  heard.  Later,  finding  the  tug  being  driven  into  the 
breakers,  to  save  her  he  cut  the  hawser.    The  barges  were  wrecked  on 
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the  coast,  and  the  crews  lost.    Held,  that  the  evidence  was  not  sufficient 
to  convict  the  master  of  negligence  in  acting  as  he  did  in  the  crisis  which 
confronted  him,  or  to  render  the  tug  liable  for  the  loss  of  the  seamen. 
[Ed.  Note.— ror  other  cases,  see  Towage,  Cent.  Dig.  ||  34-56 ;  Dec  Dig. 

«=»15(2).J 

2.  Towage  ^=s>11(1) — Loss  of  Tow — Liability  of  Tug. 

A  standard  of  prudent  conduct  for  the  handling  of  a  tow  in  a  storm  at 
sea,  set  up  after  the  event  by  one  who  was  not  present,  although  a  navi- 
gator of  experience,  must  be  regarded  with  the  greatest  caution  as  a 
criterion  of  legal  obligation. 

[Ed.  Note.— For  other  cases,  see  Towage,  Gent  Dig.  §§  11,  14,  16,  21; 
Dec.  Dig,  <&»11(1).J 

In  Admiralty.  Suits  by  Christine  M.  Olsen,  administratrix  of  the 
estate  of  Olaf  Olsen,  deceased,  by  Susie  M.  Fickett,  administrator  of 
the  estate  of  William  B.  Fickett,  deceased,  and  by  Sarah  H.  Torkilsen, 
administratrix  of  Hans  Torkilsen,  deceased,  against  Edgar  F.  Lucken- 
bach  and  John  W.  Weber.    Decree  for  respondents. 

Charles  A.  Ludlow,  of  New  York  City,  for  libelants. 
William  A.  Jones,  Jr.,  of  New  York  City  (Nelson  Zabriskie  and  Peter 
Carter,  both  of  New  York  City,  of  counsel),  for  respondents. 

AUGUSTUS  N.  HAND,  District  Judge.  The  Edgar  F.  Lucken- 
bach  had  in  tow  the  schooner  coal  barges  A.  G.  Ropes  and  the  Un- 
daunted. These  barges  carried  over  5,000  tons  of  coal.  The  tug  drew 
about  17  feet  of  water,  and  the  barges  about  27  feet  of  water.  The 
tow  passed  the  Delaware  Breakwater  about  4  o'clock  December  24th, 
bound  for  Providence,  R.  I.  There  is  no  proof  that  weather  condi- 
tions were  not  satisfactory,  and,  indeed,  it  is  now  practically  admitted 
by  all  concerned  that  the  captain  was  justified  in  putting  out  with  his 
tow  at  the  time  ho  did.  As  he  proceeded  up  the  New  Jersey  coast  the 
wind  freshened,  and  by  4  o'clock  on  December  25th  a  gale  from  the 
northeast  was  blowing  and  a  large  sea  running.  About  9  o'clock  the 
captain  decided  that  he  could  not  weather  the  storm,  and  made  up  his 
mind  to  turn  back  and  return  to  the  Delaware  Breakwater,  which  was 
about  100  miles  to  the  south.  He  has  testified  that  the  wind  was  blow- 
ing so  hard  from  the  northeast  that  he  could  not  turn  his  tug  and  the 
tow  to  the  starboard,  so  he  tuumed  to  port.  The  place  where  he 
turned  about  was  oflF  Sea  Girt,  N.  J.  The  captain  in  his  d^osition 
said: 

*'I  put  the  wheel  hardaport  and  tried  to  work  her  around  to  the  eastward,, 
but  couldn't  work  her  to  it.  The  sea  was  running  on  her  starboard  side; 
she  wouldn't  work  head  to  it.  I  put  the  wheel  hardastarboard,  and  came 
around  on  the  starboard  wheel,  turned  her  In  shore  to  the  westward.  After 
I  got  turned  around  south-southeast,  sounded  and  had  14%  fathoms  of  water 
strong.  The  wind  was  northeast.  After  I  got  turned  around  I  headed  her  out. 
Continued  on  that  course  on  down,  trying  to  get  to  the  Breakwater,  or  run 
far  enough  to  the  southward  out  of  that,  or  until  we  got  better  weather.  Aft- 
er I  got  down  probably  10  miles  more,  the  wind  backed  around  again  east 
on  me,  and  kept  on  breezing  up  all  the  time.  Around  11  o'clock  I  found  out 
I  couldn't  do  anything  with  the  two  barges.  I  say  it  was  a  little  after  11, 
around  11 ;  and  I  blew  signals  'Prepare  to  anchor,'  and  I  went  probably  15- 
or  20  minutes,  and  I  blew  'Head  barge  let  go  stern  barge,*  and  then  blew 

^=»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digeats  St  InAexea- 
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'Let  go  anchor.'  I  never  received  no  response,  and  I  couldn't  see  them,  and 
I  couldn't  tell  what  they  had  done,  or  whether  they  had  let  go.  I  never  saw 
the  barges  from  6  o'clock  at  Sea  Girt  I  saw  the  barges  then,  and  they  were 
all  right  They  had  no  distress  signals  up  then  whatever,  and  after  I  turned 
around  I  only  saw  Sea  Girt  possibly  15  minutes  to  the  longest  Just  a  little 
lull  came  and  I  could  see  the  I^ight;  it  cleared  it  up.  and  it  showed  pretty 
bright  then.  After  I  turned  around  and  got  down  as  far  as  I  did,  it  kept 
breezing  on  and  breezing  on,  and  I  found  out  I  was  going  sideways  faster  than 
I  was  going  ahead.  At  12  o'clock  I  blew  them  again  'Prepare  to  anchor/  but 
got  no  response  from  them  at  all.  It  was  blowing  hard  and  tbe  sea  was 
running  ^igh  ail  the  time,  and  we  got  in  further  all  the  time ;  but  we  hadn't 
got  in  further  than  13^a  fathoms.  We  got  that  up  to  1  o'clock.  ♦  ♦  • 
After  1  o'clock,  shortly  after  1  o'clock  I  had  the  mate  sound  again,  and  he 
sung  out  12  fathoms  of  water,  and  at  1:20  or  1:30,  I  believe  it  was,  he  shout- 
ed out  9  fathoms  of  water,  and  Just  as  he  shouted  out  9  fathoms  of  water, 
why  I  saw  a  light  ahead  of  me,  and  by  the  bearing  of  that  light  1  knew  where 
I  was  at,  and  I  shouted  out,  'Cut  the  hawser,'  and  he  cut  the  hawser,  be- 
cause I  knew  we  were  in  the  breakers,  because  one  breaker  had  gone  over  us 
already.  ♦  ♦  ♦  just  as  he  cut  the  hawser  we  ran  into  another  breaker, 
and  I  knew  we  were  just  as  near  in  as  I  dare  get  without  risking  the  lives 
of  the  17  men  and  the  tugboat  •  ♦  ♦  If  it  was  blowing  a  mile,  it  was 
blowing  70  miles  an  hour,  and  the  sea  was  running  very  high.    ^    *    ^** 

After  the  hawser  was  cut,  the  barges,  with  the  men  on  them,  were 
dashed  to  pieces  on  the  New  Jersey  coast,  and  these  libels  are  filed 
by  the  widows  of  three  of  the  crew  of  the  barges  to  recover  damages 
from  the  owner  of  the  tug  for  negligent  navigation. 

[1]  The  libelants  have  been  unable  to  obtain  any  testimony,  except 
from  the  respondents'  witnesses  and  the  entries  in  the  log  of  the  tug. 
There  consequently  can  be  and  is  little,  if  any,  dispute  about  the  facts, 
and  the  libelants  have  been  obliged  to  rest  their  case  upon  criticism 
of  the  navigation  of  the  master  of  the  tug  (as  disclosed  in  the  log) 
made  by  an  expert,  Capt.  McGoldrick,  who  has  had  very  large  experi- 
ence in  coastwise  navigation  of  a  similiar  sort,  and  made  a  most  favor- 
able impression  upon  me  as  a  fair  and  reliable  witness.  The  gist  of 
the  criticism  of  the  captain  of  the  tug  is  that  he  should  have  anchored 
the  tug  and  the  coal  barges  when  he  found  he  could  not  proceed  fur- 
ther to  the  northeast;  that  it  was  exceedingly  dangerous  to  turn  in 
such  a  storm,  where  there  was  not  lee  room  of  more  than  10  or  12 
miles,  whereas  standing  to  in  the  storm  was  comparatively  safe,  in  view 
of  the  extra  heavy  anchors  carried  by  the  coal  barges.  A  further  crit- 
icism is  made  of  the  captain  of  the  tug  because  he  did  not  anchor  after 
he  had  turned,  when  he  found  that  he  was  continually  drifting  eastward, 
and  the  soundings  during  four  hours  after  he  turned  at  9  o'clock  in 
the  evening  showed  that  he  was  nearing  the  New  Jersey  shore. 

Perhaps  I  should  take  up  the  second  criticism  first  The  captain  of 
the  tug  says  that  ho  blew  signals  to  the  barges  to  anchor  at  about  11 
o'clock.  It  is  obvious  from  the  testimony  that  this  was  a  hopeless  ex- 
pedient, because  the  nearest  barge  was  about  1,200  feet  astern  of  the 
tug,  and  the  second  barge  was  1,200  feet  behind  the  first  one.  It  is 
most  unlikely  that  the  sound  of  a  steam  whistle  could  be  heard  against 
a  roaring  gale  that  was  blowing,  according  to  the  testimony,  not  toward, 
but  from  the  direction  of,  the  barges,  at  the  rate  of  upwards  of  60 
miles  an  hour.  Undoubtedly,  if  the  tugs  had  heard,  they  would  have 
andiored,  or  at  least  answered,  and  their  whistles,  coming  from  the 
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windward  side  of  the  tug,  should  have  been  heard  by  its  captain. 
Whether  or  not  the  idea  of  the  captain  was  correct  that  he  could  not 
hold  both  of  them,  even  when  anchored,  and  that  the  last  barge  must 
let  go,  need  not  be  considered,  for  apparently,  under  the  existing  con- 
ditions, the  whistle  of  the  tug  could  not  be  heard,  and  he  insists  that 
the  tug  could  not  safely  go  back,  when  such  a  gale  was  blowing,  to  a 
position  nearer  the  barges,  where  he  could  rescue  the  bargemen,  or 
make  his  whistle  heard.  I  cannot  say  that  this  was  not  so,  and  there- 
fore pass  over  this  second  criticism  of  the  captain's  navigation  upon 
the  ground  that,  after  turning,  the  only  thing  he  could  attempt  was  to 
keep  off  the  shore,  and,  if  he  found  that  failed',  endeavor  to  blow  the 
barges  to  anchor.  These  things  he  did.  If  he  is  incorrect  in  saying 
that  he  was  in  the  breakers  when  he  cut  the  hawser,  yet  he  was  drift- 
ing so  rapidly  that  the  soundings  had  changed  from  12  to  9  fathoms 
in  half  an  hour.  With  the  high  wind  blowing,  and  the  barges  far  near- 
er the  shore,  the  whole  tow  would  soon  be  in  the  breakers,  and  the 
danger  was  terrible  and  imminent. 

In  regard  to  the  first  criticism  of  the  captain's  navigation,  I  do  not 
feel  certain  that  it  may  not  be  well  founded.  It  has  been  pressed  with 
earnestness  and  ability  by  the  libelants'  counsel,  and  indeed,  consider- 
ing how  little  evidence  was  available  on  his  side  of  the  case,  owing  to 
the  disappearance  of  the  entire  crew  of  the  barges,  I  have  felt  that 
he  has  made  a  wonderfully  strong  argument  under  all  the  circum- 
stances. It  IS  to  be  remembered,  however,  that  at  the  time  the  tug 
turned  the  tow  the  wind  was  not  blowing  eastwardly,  but  northeast- 
wardly. I  do  not  think,  under  these  conditions,  that  the  libelants  have 
established  that  the  captain  was  negligent  in  attempting  to  turn  his  tow 
and  go  before  the  wind,  or  that  the  wind  was  at  the  time  so  directly 
shoreward  as  to  make  his  attempt  ill-advised.  If  he  had  succeeded,  all 
would  have  thought  him  a  wise  navigator.  He  had  a  difficult  decision 
to  make  in  a  crisis,  and,  while  I  may  doubt  the  correctness  of  his  judg- 
ment, I  cannot  say  that,  under  all  the  circumstances,  he  made  it  negli- 
gently or  improvidently.  He  was  undoubtedly  bound  to  be  loyal  to  the 
bargemen,  to  bear  in  mind  that  the  hawser  which  bound  the  barges  to 
the  tug  was  almost  their  only  hope  in  that  storm,  which  was  carrying 
tug  and  tow  constantly  nearer  to  the  New  Jersey  coast,  and  in  general  to 
act  the  part  of  a  prudent  navigator  and  a  brave  man.  After  reading  his 
explanation  of  his  conduct,  I  cannot  feel  justified  in  pronouncing  his 
decision  improvident  and  reckless,  because  of  the  opinion  of  an  expert. 

[2]  In  the  first  place,  even  if  the  facts  assumed  by  the  witness,  and 
no  others,  fully  represented  the  real  events,  the  opinion  does  not  carry 
clear  conviction  to  my  mind ;  and,  in  the  second  place,  it  is  based  upon 
hypotheses  as  to  conditions  of  wind  and  waves,  and  not  upon  the  tre- 
mendous realties  of  that  particular  storm,  with  which  the  master  of  the 
tug  had  to  deal.  It  is  easy  for  any  man  of  experience,  or  indeed  with- 
out experience,  to  criticize  the  conduct  of  another  in  a  great  crisis ;  but 
^  standard  of  prudent  conduct,  set  up  after  the  event  by  one  who  was 
not  present,  must  be  regarded  with  the  greatest  caution  as  a  criterion 
of  legal  obligation.  No  substantial  relief  can,  I  think,  ever  be  found 
for  the  men  who  now  risk  their  lives  in  the  coasting  trade  upon  vessels 
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which  have  no  motive  power  aboard  until  Congress  shall  see  fit  to  re- 
quire steam  or  sail  power  on  all  vessels  in  the  coasting  trade,  and  to 
forbid  men  to  be  sent  or  to  go  upon  the  ocean  in  barges  which  have  no 
motive  power  of  their  own,  and  have  too  great  bulk  and  weight  to  be 
controlled  in  a  storm  by  a  tug  and  a  hawser. 

After  careful  consideration,  I  have  reached  the  conclusion  that  the 
libelants  have  not  sustained  the  burden  of  proof  in  establishing  that 
the  captain  of  the  tug  was  negligent,  and  I  therefore  direct  that  tlie 
hbels  be  dismissed. 


In  le  SOLTMANN. 
(District  Court,  S.  D.  New  York.    December  14,  1916.) 

L  Bakksuftct   ^=»334 — Culims — Proof — Sboubed    Claiu — DKFiciKNcrr. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  S  57h,  30  Stat  560  (Comp.  St 
1913,  §  9641),  proYlding  tliat  the  value  of  securities  held  by  secured  credi- 
tors shall  be  determined  by  converting  them  into  money  according  to  the 
agreement  under  which  they  were  delivered  to  the  creditors,  or  by  ^  the 
creditors  and  the  trustee,  by  agreement,  arbitration,  compromise,  or  liti- 
gation, as  the  court  may  direct,  and  that  the  amount  of  such  value  shall 
be  credited  upon  such  claims,  and  a  dividend  paid  only  on  the  unpaid 
balance,  a  creditor,  whose  claim  was  secured  by  mortgage  which  he  had 
foreclosed  in  an  action  begun  after  the  bankruptcy  proceedings  were  in- 
stituted, in  which  the  receiver  was  made  a  party  with  the  consent  of  the 
bankruptcy  court,  but  not  the  trustee,  cannot  prove  against  the  bankrupt's 
estate  the  amount  of  deficiency  Judgment  as  such,  but  only  the  difference 
between  the  mortgage  debt  acd  the  reasonable  value  of  the  property,  since 
the  judgment  could  not  bind  the  trustee,  who  was  not  a  party  to  the 
action. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  SS  501-507; 
Dec  Dig.  ^=:>334.] 

2.  BaKKBUPTCT  «=S>834 — ^PBOOF  of  CLAni»-:-SBCtJBEO  CLAIV — "LiTIGATlOl?." 

In  Bankr.  Act  S  57h,  providing  that  the  value  of  the  security  held  by 
a  creditor  of  a  bankrupt  may  be  ascertained  by  litigation,  as  the  court 
may  direct  the  word  "litigation"  is  a  comprehensive  term,  meaning  any 
appropriate  action  or  proceeding  in  the  courts  wherein  the  secured  credi- 
tor and  the  trustee  may  each  be  heard,  including  foreclosure  and  sale. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  {{  501-507; 
Dea  Dig.  «S=»334. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
LitlgaUon.] 

8.  Bankbuftct  ^=»334 — Pboof  of  Claims — Sboubkd  Claim — ^Agreement. 

Knowledge  and  acquiescence  by  the  trustee  in  bankruptcy  of  proceed- 
ings for  the  foreclosure  of  a  mortgage  given  by  the  bankrupt,  if  construed 
as  an  agreement  by  the  trustee  as  to  the  method  of  liquidation  of  the 
security  under  Bankr.  Act,  §  57h,  is  invalid,  because  not  under  the 
direction  of  the  bankruptcy  court,  as  required  by  that  section. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |{  501-507; 
Dec.  Dig.  «=:>334.] 

4.  Bankbuptct  ^=9836 — Proof  of  Claims — Amenombnt — Statute. 

Under  Bankr.  Act,  §  57k,  providing  that  claims  which  have  been  allowed 
in  part  may  be  reconsidered  for  cause,  and  reallowed  or  rejected,  before 
the  estate  has  been  closed,  and  section  57n,  limiting  the  time  for  proving 
claims,  a  claim  by  a  mortgagee  for  the  amount  of  a  deficiency  Judgment 
rendered  in  the  state  court,  which  was  erroneously  allowed  by  the  referee 

- —  .  ■  _    —   -  J 

^s»For  other  cases  see  uune  topte  a  KBT-NUMBBR  in  all  Key-Numbered  DigeeU  A  Indeiet 
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on  the  Judgment  alone,  may  be  amended,  so  as  to  show  the  excess  of  the 
debt  over  the  reasonable  value  of  the  property,  and  allowed  as  to  such 
excess. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  S§  523,  524; 
Dec.  Dig.  «=>336.] 

In  Bankruptcy.  In  the  matter  of  Edward  G.  Soltmann,  bankrupt. 
On  review  of  an  order  of  the  referee  allowing  the  claim  of  R.  Bleecker 
Rathbone.  Order  reversed,  with  leave  to  the  creditor  to  apply  to  amend 
his  claim. 

Walter  B.  Raymond,  of  New  York  City,  for  trustee. 
Eugene  L.  Bushe,  of  New  York  City,  for  creditor. 

MAYER,  District  Judge.  This  is  the  review  of  an  order  made  by 
the  referee  in  bankruptcy  allowing  the  claim  of  one  R.  Bleecker  Rath- 
bone  at  $14,872.23.  On  June  30,  1915,  a  petition  in  involuntary  bank- 
ruptcy was  filed  against  Soltmann,  and  a  receiver  in  bankruptcy 
(Charles  M.  Bleecker)  was  appointed  by  the  District  Court.  On  July 
13,  1915,  the  adjudication  was  had.  Prior  to  the  bankruptcy,  Soltmann 
and  his  wife  had  executed  and  delivered  to  one  Seibt  a  mortgage  on 
certain  real  property  as  security  for  Soltmann's  bond,  and  this  mort- 
gage was  later  assigned  to  Rathbone.  On  August  5,  1915,  Rathbone 
began  an  action  in  the  state  Supreme  Court  to  foreclose  the  mortgage 
and  contemporaneously  filed  the  usual  lis  pendens.  On  August  11, 
1915,  Rathbone  applied  for  leave  to  sue  and  to  join  the  receiver  in 
bankruptcy  as  a  party  defendant,  and  on  the  same  day  the  District 
Court  made  the  following  order : 

"Ordered,  that  said  R.  Bieecker  Rathbone  be  and  he  Is  hereby  permitted 
to  institute  and  maintain  an  action  in  the  Supreme  Court  of  the  state  of  New 
York,  New  York  county,  against  the  said  Edward  G.  Soltmann  and  said 
Charles  M.  Bleecker,  as  such  receiver  in  bankruptcy  of  the  said  Edward  G. 
Soltmann,  for  the  foreclosure  of  a  mortgage  dated  July  28,  1910,  made  by 
Edward  G.  Soltmann  and  Millie  L.  Soltmann,  his  wife,  to  Emil  Seibt,  and 
recorded  in  the  office  of  the  register  of  the  county  of  New  York  on  the  29th 
day  of  July,  1910,  in  Section  3,  Liber  203  of  Mortgages,  page  461,  and  assign- 
ed to  the  said  R.  Bleecker  Rathbone  by  assignment  dated  September  21,  1910, 
recorded  in  said  register's  office  on  September  28,  1910,  in  Section  3,  Liber  218 
of  Mortgages,  page  18,  and  that  R.  Bleecker  Rathbone  have  leave  to  serve  the 
necessary  and  proper  papers  in  said  action  upon  said  Charles  M.  Bleecker  as 
such  receiver,"  etc 

On  August  16,  1915,  a  trustee  in  bankruptcy  was  elected.  On  Oc- 
tober 28,  1915,  the  usual  decree  of  foreclosure  and  sale  was  made  by 
the  state  court,  and  on  November  23,  1915,  the  foreclosure  sale  was 
had,  resulting  in  a  deficiency,  and  a  deficiency  judgment  was  entered 
by  Rathbone  against  Soltmann  on  December  31,  1915,  for  $16,334.50, 
with  interest  from  December  30,  1915.  The  trustee  Was  never  made  a 
party  to  the  foreclosure  suit. 

The  claim  filed  by  Rathbone  on  January  5,  1916,  was  for  $16,334.50, 
with  interest  from  December  30,  1915;  Rathbone  alleging: 

That  'the  said  debt  exists  upon  a  Judgment  for  deficiency  docketed  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  December  31,  1915,  In  an 
action  brought  in  the  Supreme  Court,  New  York  county,  against  the  said  Ed- 
ward C  Soltmann  and  others,  to  foreclose  the  mortgage  on  real  property  here- 


Digitized  by 


Google 


IN   RE  SOLTMANN  248 

Inafter  mentioned.  •  •  •  That  the  consideration  of  said  debt  Is  as  fol- 
lows: Moneys  loaned  and  advanced  to  said  Edward  G.  Soltmann  by  Emll 
Seibt,  and  secured  by  a  bond  and  mortgage  made  by  the  bankrupt  to  sai4 
Emll  Selbt,  ♦  ♦  ♦  which  mortgage  was  duly  assigned  ♦  •  •  to  R. 
Bleecker  Rathbone.  ♦  ♦  ♦  That  said  mortgage  was  duly  foreclosed  by  ac- 
tion in  said  court,  and  said  Judgment  thereafter  rendered.  ^  *  *  That 
deponent  has  not,  nor  has  any  person  by  his  order,  or  to  his  knowledge  or 
belief,  for  his  use,  had  or  received  any  manner  of  security  for  said  debt  what- 
ever." 

[1]  It  will  be  noted  that  the  foreclosure  suit  was  begun  after  the 
adjudication  in  bankruptcy.  At  the  time  of  the  adjudication  Rathbone 
was  a  secured  creditor.  If  he  did  not  wish  to  surrender  his  security^ 
his  claim  could  be  liquidated  only  in  the  manner  provided  by  the  bank- 
ruptcy statute.    Section  57h  provides : 

'11  The  value  of  securities  held  by  secured  creditors  shall  be  determined 
by  converting  the  same  into  money  according  to  the  terms  of  the  agreement 
pursuant  to  which  such  securities  were  deUvered  to  such  creditors  or  by  such 
creditors  and  the  trustee,  by  agreement,  arbitration,  compromise,  or  litiga- 
tion, as  the  court  may  direct,  and  the  amount  of  such  value  shall  be  credited 
upon  such  claims,  and  a  dividend  shall  be  paid  only  on  the  unpaid  balance." 

This  section  was  construed  in  Hiscock  v.  Varick  Bank  of  New  Ygrk, 
206  U.  S.  at  page  40,  27  Sup.  Ct.  at  page  685,  51  L.  Ed.  945,  where  the 
court  said  : 

"The  court  was  by  this  subdivision  empowered  to  direct  a  disposition  of  the 
pledge,  or  the  ascertainment  of  its  value,  where  the  parties  had  failed  to  do 
so  by  their  own  agreement  It  is  only  when  the  securities  have  not  been  dis- 
posed of  by  the  creditor  in  accordance  with  his  contract  that  the  court  may  di- 
rect what  shaU  be  done  in  the  premises.*' 

Rathbone  had  the  alternative  of  foreclosing  the  mortgage  according 
to  its  terms  and  filing  a  claim  for  the  unpaid  balance,  or  of  applying 
to  the  bankruptcy  court  for  its  direction  as  to  the  method  of  liquida- 
tion. Subject  to  the  approval  of  the  court,  Rathbone  and  the  trustee 
could  have  agreed  on  the  value  of  the  security  or  arbitrated  or  com- 
promised as  to  such  value. 

[2]  Failing  such  a  disposition,  the  court  could  have  ordered  that 
the  value  of  the  mortgage  should  be  ascertained  by  litigation — ^in  this 
case,  by  foreclosure  and  sale — or  by  proof  before  the  referee  of  the 
value  of  the  security.  The  word  "litigation,"  as  used  in  section  57h,  is 
a  comprehensive  term,  meaning  any  appropriate  action  or  proceeding 
in  the  courts  to  ascertain  the  value  of  the  security,  wherein  the  secured 
creditor  and  the  trustee  may  each  be  heard.  If  the  court  was  of  opin- 
ion that  the  best  and  most  expeditious  method  was  to  sell  under  fore- 
closure, it^ould  order  the  claim  liquidated  in  that  manner.  If,  on  the 
other  hand,  because  of  delay  or  some  other  reason,  the  court  thought 
the  preferable  method  would  be  to  ascertain  value  by  testimony  before 
the  referee  in  bankruptcy,  it  could  so  order. 

By  the  failure  to  join  the  trustee,  the  deficiency  judgment  was  not 
binding  on  him,  and  is,  therefore,  not  proof  of  the  amount  of  the  un- 
secured claim.  Of  course,  the  parties  may  agree  that  security  be  sold 
without  notice,  as  in  Hiscock  v.  Varick  Bank,  supra ;  but  no  such  agree- 
ment is  shown  here. 
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[3]  It  was  Stated  on  the  argument  that  the  trustee,  through  his 
attorney,  knew  of  and  acquiesced  in  the  foreclosure  suit;  but  such 
knowledge  could  not  vary  the  original  agreement  between  mortgagor 
and  mortgagee,  and,  if  construed  as  an  agreement  as  to  method  of  liqui- 
dation, it  was  without  validity  for  lack  of  the  court's  direction,  as  pro- 
vided in  section  57h. 

By  the  failure  to  obtain  the  court's  order  as  to  the  method  of  liqui- 
dation, proof  of  the  amount  of  the  unsecured  claim,  by  receiving  in 
evidence  only  the  deficiency  judgment,  was  futile.  The  real  question, 
primarily,  was  what  was  the  value  of  the  mortgage,  and  not  ^hat  was 
the  amount  of  the  deficiency  judgment  in  a  suit  to  which  the  trustee 
was  not  a  party. 

There  is  some  difference  of  opinion  as  to  whether  the  value  is  to  be 
ascertained  as  of  the  date  of  filing  the  petition  or  as  of  the  date  of  ad- 
judication. In  the  case  of  active  stock  market  securities,  the  exact 
date  is  often  very  important;  but,  in  a  case  like  this,  the  market  was 
probably  the  same  in  June  as  in  July,  1915. 

While  the  real  estate  law  in  Pennsylvania  differs  from  that  of  New 
York,  in  some  respects,  the  fact  that  the  true  inquiry  is  as  to  the  real 
value  of  the  property  is  illustrated  by  In  re  Davis,  174  Fed.  556,  98  C. 
C.  A.  338,  and  In  re  Dix  (D.  C.)  176  Fed.  582.  So  here,  for  instance, 
the  creditor  can  prove,  among  other  things,  what  price  the  property 
sold  for  on  November  23,  1915,  if  market  conditions  were  the  same  as 
in  the  summer  of  1915;  but  the  trustee  can  also  show  what  all  the 
circumstances  were — i.  e.,  whether,  for  instance,  there  was  competitive 
bidding,  or  the  defect  in  title  was  known,  and  the  like. 

The  point  is  that  the  deficiency  judgment  in  this  case  proves  nothing, 
and  is  no  evidence  of  the  amount  of  the  unsecured  claim. 

[4]  Although  the  claim  was  presented  on  the  wrong  theoir,  the 
creditor  should  have  an  opportunity  of  proving  whatever  may  be  the 
correct  amount  of  his  unsecured  claim,  and  he  may  move  to  amend  or 
take  such  other  course  as  he  may  be  advised.  In  re  Salvator  Brewing 
Co.  (D.  C.)  188  Fed.  522,  affirmed  193  Fed  989,  113  C.  C.  A.  626; 
Bankruptcy  Act,  §§  57k,  57n. 

The  determination  of  the  referee  is  reversed,  with  leave  to  the  credi- 
tor, Rathbone,  to  apply  to  amend  his  claim  and  take  such  other  pro- 
ceedings in  respect  thereof  as  he  may  be  advised. 

Settle  order  on  three  days'  notice. 

Note. — I  have  read  as  part  of  the  record  the  order  made  by  Judge 
AUGUSTUS  N.  HAND  on  August  11,  1915,  and  the  motion  papers 
upon  which  it  was  granted.  As  a  condition  of  amending  the  claim,  the 
creditor  should  pay  the  actual  disbursements  of  the  proceeding  thus 
far  had  before  the  referee.  Other  details,  if  any^  can  be  submitted  on 
the  settlement  of  the  order. 


Digitized  by 


Google 


FEDEBAL  OEMBNT  GO.  V.  SHAFFER  24S 

VEDBKMj  cement  CO.  ▼.  SHAFFER. 

(District  Court,  E.  D.  Pennsylvania.    December  21,  1910.) 

No.  1467. 

COBPORATZONS  €=s»474 — ^BONDB — ^ASSIGNMENT — ^RlOHT  TO  INTEBEST, 

An  assignment,  by  way  of  pledge  of  corporate  bonds,  which  stipulated 
for  the  payment  of  interest  in  half  yearly  installments,  but  which  were 
not  accompanied  by  Interest  coupons,  does  not  transfer  to  the  assignee  the 
right  to  interest  due,  but  not  paid,  before  the  assignment,  but  only  the 
interest  then  accrued,  but  not  yet  due,  and  the  interest  thereafter  to  ac- 
crue, notwithstanding  provisions  in  the  assignment  authorizing  the  as- 
signee to  sell  or  become  the  absolute  owner  of  the  bon(}s  and  to  collect 
the  interest. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  §  1854;  Dec. 
Dig.  «»474.] 

Interpleader  by  the  Federal  Cement  Company  against  William  B. 
Shaffer.  Sur  trial  hearing  on  bill,  answer,  and  proofs.  Decree  directed 
in  accordance  with  opinion. 

See,  also,  235  Fed.  912,  and  229  Fed.  1021,  143  C.  C.  A.  662. 

W.  A.  MacEldowney,  of  Philadelphia,  Pa.,  and  Paul  C.  Hamlin,  of 
Philadelphia,  Pa.,  for  complainant. 

Smith,  Paff  &  Laub,  of  Easton,  Pa.,  for  defendant. 

George  J.  Edwards,  Jr.,  of  Philadelphia,  Pa.,  for  intervener  Beck. 

Henry  C.  Thompson,  Jr.,  of  Philadelphia,  Pa,,  for  intervener  Bridge- 
water  Estate. 

DICKINSON,  District  Judge.  The  present  condition  of  this  liti- 
gation is  an  illustration  of  the  confusion  which  always  results  from 
not  squarely  facing  a  difficulty,  but  seeking,  as  one  is  naturally  and 
properly  enough  tempted  to  do,  to  find  some  way  of  evading  it.  The 
only  real  question  between  the  parties  to  the  transactions  now  under 
investigation  may  be  expressed  in  a  few  words,  and  its  discussion  com- 
pressed into  as  small  a  compass.  Abstractly  stated,  it  is  tliis :  Does 
the  transfer  of  a  bond,  which  admittedly  carries  with  it  interest  accru- 
ing and  to  accrue,  also  carry  with  it  installments  of  interest  which  were 
past  due  and  payable  before  the  transfer  ? 

The  case  might  have  been  presented  as  involving  only  this  question, 
or  at  least  have  been  reduced  to  this.  As  it  has  been  presented,  how- 
ever, and  the  record  being  in  the  condition  in  which  it  is,  an  analysis  of 
the  pleadings  and  the  proofs  is  necessary  in  order  that  we  may  be  sure 
of  what  the  proper  decree  to  be  entered  is.  Starting  with  the  begin- 
nings of  the  present  dispute,  we  find  the  Federal  Cement  Company 
issued  a  series  of  bonds,  which  were  apparently  secured  by  the  stock 
of  another  company,  pledged  for  the  payment  of  the  bonds  in  much  the 
same  way  in  which  a  mortgage  of  real  estate  is  usually  given  to  secure 
a  corporate  bond  issue.  There  was  the  like  usual  promise  to  pay  the 
interest  in  half  yearly  installments  and  the  principal  at  maturity.  The 
common  interest  coupon  device  was  not  adopted.  There  was  a  provi- 
sion for  registering  the  ownership  of  the  bonds,  and  the  agreement  was 
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to  pay  the  interest  and  principal  when  due  to  the  registered  owner.  Of 
these  bonds,  81  were  registered  in  the  name  of  William  B,  Shaffer. 
The  consideration  for  the  bonds  had  been  in  fact  paid  by  Sarah  A. 
Shaffer,  the  wife  of  William  B.  Shaffer,  and  the  registration  in  his 
name  was  a  mistake  made  by  the  officers  of  the  cement  company.  The 
bonds  should  have  been  registered  in  the  name  of  Shaffer  as  attorney 
in  fact  for  his  wife,  instead  of  in  his  own  name  as  the  owner.  On  De- 
cember 12,  1911,  Shaffer  filed  a  voluntary  petition  in  bankruptcy,  and 
an  adjudication  followed.  The  bonds  were  not  returned  in  his  schedule 
of  assets,  but  were  claimed  by  Mrs.  Shaffer  as  her  property.  Proof 
was  made  of  her  ownership  and  of  the  mistake  made  in  the  registration, 
and  as  a  result  the  trustee  in  bankruptcy  was  directed  to  and  did  dis- 
claim all  claim  of  title  to  the  bonds,  and  the  assets  of  the  bankrupt  es- 
tate were  administered  with  these  bonds  excluded.  Application  was 
then  made  to  the  cement  company  to  permit  a  transfer  of  the  bonds  to 
Mrs.  Shaffer,  the  real  owner.  The  bonds,  or  some  of  them,  had  before 
this  time  been  pledged  as  collateral.  The  application  to  register  the 
transfer  was  joined  in  by  and  accompanied  with  written  waivers  from 
the  trustee  in  bankruptcy  and  the  collateral  holders.  Why  the  com- 
pany should  have  refused  is  not  clear.  The  facts  are  attested  by  the 
responsive  answer  filed  in  this  proceeding,  and  are  uncontradicted. 
The  owner  might,  of  course,  have  tested  her  right  to  registration  by 
appropriate  proceeding?,  but  took  instead  what  may  have  seemed  at  the 
time  the  easier  course  of  seeking  to  remove  objections  by  assigning  the 
bonds  and  having  the  assignee  apply  and  having  the  collateral  holders 
apply.  None  of  these  efforts  were  successful.  Moreover,  the  company 
withheld  the  interest  which  was  due  on  the  bonds.  This  resulted  in 
the  bringing  of  an  action  by  the  registered  holder  against  the  company 
for  the  interest,  and  this  was  followed  by  the  filing  of  the  original  bill 
in  this  case.  The  bill  called  upon  the  registered  holder  to  make  dis- 
covery of  all  claims  of  ownership  in  the  bonds,  to  establish  his  own 
title  thereto,  and  to  refrain  from  pressing  his  suit  for  the  interest. 

The  defense  interposed  to  the  action  and  the  bill  as  filed  seemed  to 
be  based  upon  the  theory  that  the  registered  owner  was  engaged  in  an 
effort  to  defraud  his  creditors,  which  effort  it  was  the  right  and  duty 
of  the  company  to  frustrate.  Its  rights  and  its  defense  to  the  demand 
for  the  payment  of  the  interest  was,  however,  limited  to  the  legal  de- 
fense that  the  action  against  it  had  not  been  brought  by  a  proper  legal 
plaintiff,  or  the  equitable  defense  that  it  was  entitled  to  protection 
against  a  double  payment.  The  first  was  ruled  against  it,  and  it  made 
a  very  tardy  resort  to  the  latter  by  paying  into  court  the  amount  of  the 
interest  in  pursuance  of  leave  granted,  and  by  filing  a  supplemental  bill 
in  the  nature  of  an  interpleader  with  itself  in  the  role  of  a  stakeholder. 

It  is  charged  by  the  defendant  with  having  in  these  bills  made  a  very 
uncandid  use  of  the  applications  for  registration  by  presenting  these 
several  applications  as  if  made  as  claims  of  ownership  by  different 
persons  in  conflict  and  antagonism  with  the  ownership  as  registered. 
On  the  face  of  this  showing  (without  the  explanation  given  by  the 
defendant)  a  strong  need  for  protection  is  certainly  presented.  With 
the  explanation  of  the  defendant  the  charge  that  the  company  had 
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taken  an  arbitrary,  dog  in  the  manger  attitude  would  seem  to  be  well 
founded. 

By  the  pleadings  and  the  proofs  three  classes  of  claimants  upon  the 
fund  appear:  One,  that  of  William  B.  Shaffer,  who  claims  as  regis- 
tered owner;  the  second,  those  who  claim  as  collateral  holders  of 
some  of  the  bonds ;  the  third,  an  attachment  creditor  in  proceedings 
against  Shaffer  as  defendant  and  the  cement  company  as  garnishee. 

A  fully  responsive  answer  was  filed  to  the  bill  and  supplemental 
bill.  By  it  the  facts,  as  outlined  above,  are  presented,  and  a  frank 
avowal  of  all  the  facts  bearing  upon  the  ownership  of  the  bonds  and 
full  discovery  of  all  claimants  thereto  is  made.  The  answer  sets  forth 
that  the  real  ownership  of  the  bonds  was  and  is  in  Sarah  A.  Shaf- 
fer; that  William  B.  Shaffer  owns  the  interest  overdue  and  payable; 
that  Wilson  E.  Beck  has  an  attachment  claim  upon  the  fund  through 
proceedings  against  the  cement  company  as  garnishee,  and  that  certain 
of  the  bonds  had  been  pledged  as  collateral,  but  the  pledgees  had  no 
other  interest  therein,  and  no  claim  to  the  back  interest. 

It  is  further  averred  in  the  answer,  by  way  of  cross-bill,  as  a 
basis  for  affirmative  relief,  that  the  cement  company  had  not  paid 
into  court  the  full  amount  they  were  ordered  to  pay.  The  answer 
prays,  by  way  of  affirmative  relief,  that  the  cement  company  be  re- 
quired to  pay  the  balance  of  what  is  due  by  them  into  court,  and 
the  overdue  interest  part  of  the  fund  be  awarded  to  the  defendant 
Shaffer  after  payment  of  the  judgment  in  attachment.  William  Gra- 
ham, surviving  executor  of  Francis  M.  Bridgewater,  deceased,  inter- 
vened as  a  party  claimant,  as  did  also  Wilson  E.  Beck,  the  attaching 
creditor. 

By  way  of  anticipation  of  the  proofs  it  may  be  stated  that  the  ce- 
ment company  notified  by  registered  letter  a  number  of  parties  of  the 
pendency  of  the  proceedings,  and  warned  them  to  appear  and  defend 
their  interests.  Among  those  so  notified  was  the  Easton  National 
Bank.  The  bank  did  not  ask  to  intervene,  but  filed  a  paper,  which  it 
terms  an  answer,  in  which  it  asserts  itself  to  be  a  collateral  holder 
of  32  of  the  bonds,  designating  them  by  serial  numbers,  and  stating 
them  to  be  of  the  face  value  of  $16,000. 

The  only  claimants  upon  the  fund  at  the  trial  were  William  B. 
Shaffer,  Wilson  E.  Beck,  and  the  Bridgewater  Estate.  Beck  claim- 
ed both  as  an  attaching  creditor  and  as  collateral  holder  of  some  of 
the  bonds.  We  understand,  however,  that  his  attachment  claim  em- 
braces the  other,  and  as  the  answer  concedes  his  right  to  the  payment 
of  his  attachment  claim,  there  is  no  occasion  to  further  discuss  it. 

It  may  be  necessary  to  give  the  whole  basis  for  the  Bridgewater 
claim,  and  this  we  will  do,  but  premise  it  with  this  statement:  Some 
of  the  interest  payments  which  make  up  this  fund  were  due  and  pay- 
able before  the  pledge  of  the  bonds.  Some,  although  partly  accrued, 
fell  due  after,  and  some  wholly  accrued  after.  The  right  of  the 
pledgee  to  the  interest  accruing  and  to  accrue  after  the  giving  of  the 
pledge  is  admitted.  In  this  aspect  of  the  case,  the  only  question  in  the 
abstract  is  that  first  suggested,  subject  to  whatever  modification  any 
special  features  of  the  pledge  itself  or  special  facts  appearing  at  the 
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trial  would  bring  about.  This  latter  possibility  makes  it  desirable  to 
go  over  the  proofs  in  detail. 

To  bring  the  question  proposed  back  to  mind,  we  repeat  the  fact 
that  these  bonds  contained  only  the  covenant  of  the  obligor  to  pay 
the  interest.  This  covenant  was  in  the  body  of  the  bond.  The  bonds 
were  not  coupon  bonds,  and  there  was  no  separate  covenant  to  pay 
interest,  in  the  sense  of  detachable  coupons,  bearing  a  complete  and 
separate  promise  to  pay.  There  was  a  stipulation  also,  in  the  nature 
of  an  amendment  of  the  pleadings,  correcting  an  error  made  in  the 
serial  numbers  of  the  bonds  pledged.  The  correction  was  to  give  the 
numbers  22  to  27  and  46  to  64  and  204  to  210  and  220  to  223  (all 
numbers  inclusive)  in  place  of  those  shown  by  the  pleadings.  The  as- 
signment was  made  March  4,  1913.  This  admittedly  carried  the  in- 
terest for  four  out  of  the  seven  interest  installments  in  court,  and 
therefore  to  four-sevenths  of  this  part  of  the  fund. 

The  evidence  on  behalf  of  the  claimant  consists  of  an  agreement 
pledging  the  36  bonds  as  collateral  security  for  a  loan,  which  was  in 
legal  effect  an  assignment.  There  is  in  it  and  the  subsequent  agree- 
ment a  distinct  acknowledgment  of  the  indebtedness  and  the  pledge 
and  an  undertaking  to  execute  any  further  transfers  necessary  to 
effectuate  the  agreement.  It  was  stipulated  that  the  usual  form  of 
transfer  was  executed  and  tendered  to  the  cement  company  accom- 
panying a  demand  for  registration  on  April  11,  1913. 

This  overlon^  prelude  is  doubtless  unnecessary  but  it  is  made  to 
disclose  all  possible  questions  which  may  arise.  For  the  reason  already 
stated,  we  confine  ourselves  to  the  one  argued.  The  others,  if  raised, 
may  be  disposed  of  when  the  formal  decree  comes  to  be  entered.  We 
will,  however,  advert  to  one  of  them.  The  papers  of  record  show  at 
least  a  possible  claim  of  the  Easton  National  Bank.  The  bank  was 
notified  of  the  pendency  of  this  proceeding  and  warned  to  present  its 
claim.  It  has  not  formally  intervened  as  a  party,  and  no  proofs  of 
its  claim  were  submitted.  Some  understanding  should  be  reached  as 
to  this  claim.  We  have  no  space  to  follow  the  argument  on  behalf 
of  the  Bridgewater  Estate.  We  do  not  see  that  basing  its  claim  on 
the  authority  given  the  pledgee  to  sell  or  to  become  the  absolute  own- 
er of  the  bonds,  or  on  the  .provision  permitting  the  pledgee  to  collect 
the  interest,  advances  the  argument.  The  pledgee  did  not  in  fact 
sell,  and,  if  he  had,  he  would  have  assigned  only  what  he  had  by 
the  assignment  to  him.  The  clause  relating  to  the  collection  of  the 
interest  >vas  certainly  not  meant  to  add  to  the  rights  of  the  pledgee. 
The  use  of  the  words  "accrued  or  to  accrue"  has  no  significance,  be- 
cause this  agreement  was  not  made  until  October,  1915,  and  at  that 
time  all  the  interest  now  in  court  was  due  and  there  was  accrued  in- 
terest, to  which  the  words  related,  which  admittedly  belonged  to  the 
pledgee. 

The  record  of  the  action  to  recover  the  debt  and  the  evidence  of 
the  value  of  the  bonds  is  of  no  help  to  us,  and  the  motion  to  strike 
it  out  is  allowed.  The  question,  therefore,  recurs  of  whether  a  flat 
assignment  of  a  bond  passes  the  past-due  interest.  The  bonds,  in  ad- 
dition to  the  written  assignment,  were  physically  delivered.  If  there 
had  been  detachable  interest  coupons  still  attached,  it  might  be  well 
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argued  that  title  to  the  coupons  (although  past  due)  passed  by  delivery. 
Had  the  overdue  coupons  been  detached  and  not  delivered  there  would 
be  no  basis  for  this  argument.  Does  the  mere  assignment  and  de- 
livery of  the  bonds  carry  the  past-due  interest?  The  efforts  of  coun- 
sel have  not  brought  to  light  any  direct  ruling  of  the  question.  We 
have  the  aid  for  what  they  may  be  worth  of  the  distinction  between 
interest,  the  obligation  to  pay  which  arises  out  of  a  specific  contract, 
and  interest,  which  is  an  incident  of  the  debt,  and  damages  by  way 
of  or  as  measured  by  a  computation  of  interest.  We  have  also  the 
doctrine  established  of  the  distinction  in  this  respect  between  divi- 
dends which  have  been  declared  and  passed  to  the  credit  of  the  stock- 
holder and  dividends  which  have  been  earned  but  not  yet  declared. 
We  have  also  the  doctrine  that  an  assignment  carries  accruing  inter- 
est not  yet  payable.  Being  without  the  aid  of  any  authoritative  rul- 
ing or  discussion,  it  must  be  determined  on  general  principles. 

The  facts  are  here  that  the  obligation  to  pay  interest  and  to  pay 
principal  are  severable  and  distinct,  and  as  the  payments  are  to  be 
made  at  different  times,  they  are  thus  separated.  This  gives  a  right 
of  action  for  each,  and  such  right  has  been  upheld  in  this  case.  We 
have  also  the  fact  of  a  separation  of  interest  from  the  principal  by 
the  bringing  of  such  an  action  and  what  followed  it.  We  have  the 
circumstance  that  the  text-writers  who  have  dealt  with  the  rights  of 
pledgees  and  assignees  state  (although  not  expressly  so  confining  them) 
the  right  to  be  a  right  to  the  interest  thereafter  payable.  We  have 
also  the  line  of  cases  in  which  dividends  on  preferred  stock  (in  the 
nature  of  interest  allowances)  due  and  passed  to  the  credit  of  the 
stockholder,  but  which  have  not  in  fact  been  paid,  would  not  pass 
by  an  agreement  of  later  date.  In  every  case  of  conveyance  what 
passes  is  what  was  in  legal  intendment  conveyed,  into  which  actual 
intent  sometimes  enters.  When  the  actual  intent  does  enter,  as  in 
this  instance,  if  it  is  clear  it  is  controlling.  If  it  is  not  expressed,  then 
the  legal  import  of  the  words  used  is  to  be  found.  Here  the  actual 
intent  of  the  parties  might  have  been  to  pass  or  not  to  pass  all  the 
intei;est.  If  this  intent  had  been  expressed  in  apt  words,  effect  would 
have  been  given  to  what  was  expressed.  The  fact  may  be  and 
doubtless  was  that  the  pledge  was  given  without  thought  of  the  dis- 
tinction now  made.  We  are  therefore  driven  to  the  legal  import  of 
the  words  used,  and  to  assume  this  was  the  intent.  The  governing 
principle  would  appear  to  be  that  in  case  of  the  assignment  of  a  con- 
tinuing contract  moneys  overdue  under  a  prior  breach  do  not  pass. 
Cyc.  4,  p.  69,  §  4.  Here  there  had  been  a  breach  of  the  covenant  to 
pay  this  prior  interest,  and  the  moneys  thus  overdue  and  payable  did 
not  pass  by  the  assignment  which  was  made  after  the  breach. 

The  finding,  therefore,  is  that  no  more  than  the  interest  accruing 
and  to  accrue  passed  with  the  pledge  of  the  bonds.  If  the  parties  are 
agreed  that  the  question  thus  discussed  is  the  only  one  upon  which  the 
court  is  asked  to  pass,  a  decree  embodying  this  finding  will  be  entered, 
and  the  question  of  costs  and  other  matters  may  be  disposed  of  in 
settling  the  form  of  decree. 

A  form  of  decree  in  accordance  herewith  may  be  submitted. 
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THE  NORTH  AMERICA. 

(District  Court,  E.  D.  New  York.    December  21,  1918.) 

C0IXIST0I7  «=>95(1)— Tows  Crosstng — Failubb  to  Obsebvb  Cbossino  Rxtix. 
A  coUisioD  In  New  York  Bay  at  night  between  two  tows  on  hawsers, 
one  passing  up  on  the  left  side  of  the  channel  and  the  other  crossing  from 
the  anchorage  grounds  to  the  west,  held  due  solely  to  the  fault  of  the 
crossing  tug  in  crossing  ahead  of  the  approaching  tow  without  signal,  or 
observing  the  starboard  band  rule,  and  without  keeping  a  proper  lookout. 
The  other  tug,  aRhough  on  the  wrong  side  of  the  channel,  held  not  in 
fault,  since  she  was  seen  when  at  a  distance  by  the  crossing  tug,  and  her 
position  had  nothing  to  do  with  the  collision,  which  would  not  have 
occurred  if  the  crossing  tug  had  navigated  properly  and  observed  the  rule. 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  ((  200-202 ;   Dec. 
Dig.  «s»»o(l).] 

In  Admiralty.  Suit  for  collision  by  the  Central  Railroad  of  New 
Jersey,  owner  of  the  lighter  Mechanic,  against  the  tug  North  America 
and  the  scow  R.  R.  No.  8,  with  the  tug  Interstate  impleaded.  Decree 
for  libelant  against  the  tug  North  America. 

Foley  &  Martin,  of  New  York  City,  for  libelant. 
Harrington,  Bigham  &  Englar,  of  New  York  City,  for  claimant  of 
the  North  America. 

Park  &  Mattison,  of  New  York  City,  for  claimant  of  the  Interstate. 

CHATFIELD,  District  Judge.  This  case  arose  from  a  collision  be- 
tween the  derrick  lighter  Mechanic,  loaded  with  a  cargo  of  structural 
iron,  and  R.  R.  Scow  No.  8,  which  was  in  tow  of  the  tug  North  Amer- 
ica, bound  for  the  dumping  grounds  outside  of  Sandy  Hook.  The  tug 
Interstate,  with  the  Mechanic  in  tow  on  two  hawsers  45  fathoms  in 
length,  left  Arlington,  N.  J.,  at  about  9:20  p.  m.  on  the  4th  of  March, 
1915.  Passing  out  from  the  Kills,  they  proceeded  with  a  flood  tide 
around  the  Robbins  Reef  light  and  then  up  New  York  Bay  toward  the 
Hudson  river.  The  pilot  of  the  Interstate  took  a  straight  course  to- 
ward the  lights  of  Cortlandt  Street  ferry.  Consideration  of  the  chart 
will  show  that  this  would  carry  the  boats  along  the  westerly  side  of  the 
main  channel  in  the  upper  bay  until  a  point  was  reached  opposite  Gov- 
ernors Island.  This  course  would  also  pass  near  the  easterly  side  of 
the  anchorage  grounds,  which  lie  between  the  channel  to  the  Pennsyl- 
vania terminal  at  Greenville  and  the  channel  to  the  Lehigh  Valley  ter- 
minal at  Black  Tom. 

The  North  America  had  proceeded  to  an  anchorage  buoy  located 
well  within  the  anchorage  just  referred  to,  and  apparently  near  the 
black  buoy  east  of  the  Oyster  Islands,  in  order  to  take  to  sea  such  scows 
as  had  been  loaded  and  moored  at  this  stake  buoy.  But  one  barge 
was  ready,  so  the  North  America,  which  had  left  Pier  6,  East  River,  at 
10 :3'0  p.  m.,  took  this  single  scow  in  tow  and  started  out  over  the  an- 
chorage ground  to  turn  down  into  the  main  channel  and  toward  the 
Narrows. 

Some  of  the  witnesses  located  the  stake  buoy  at  a  point  some  1,200 
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or  1,500  feet  further  to  the  south.  This  does  not  affect  the  movements 
of  the  boats  before  collision,  but  makes  it  difficult  to  determine  how  far 
the  Mechanic  floated  after  the  collision.  It  appears  that  when  she 
finally  overturned  and  sank,  the  iron  comprising  her  cargo  not  only 

?inetrated  into  the  mud  of  the  bottom,  but  held  the  Mechanic  close  by. 
his  cargo  was  raised,  and  was  found  on  a  line  between  Bedloes  Island 
and  the  lower  part  of  Governors  Island,  or  over  half  a  mile  to  the  north 
of  where  the  collision  would  seem  to  have  occurred. 

There  is  no  reason  to  suppose  that  the  North  America,  with  the  No. 
8  in  tow,  drifted  (while  getting  under  way)  much  to  the  north  from  the 
stake  buoy,  and  it  must  be  in  any  event  concluded  that  the  strong  tide 
carried  the  Mechanic  a  considerable  distance  before  she  overturned. 
It  will  therefore  be  of  no  benefit  to  devote  thought  to  fixing  the  precise 
place  of  collision,  so  far  as  distance  up  or  down  the  bay  is  concerned. 

The  important  question  involving  the  place  of  the  accident  has  to  do 
with  the  side  lines  of  the  channel  and  of  the  anchorage  grounds  upon 
each  side.  The  libelant's  testimony  is  to  the  effect  that  the  Mechanic 
and  the  Interstate  were  about  in  the  middle  of  the  deep  water  channel. 
Examination  of  the  chart,  taken  into  account  with  the  set  of  the  tide, 
when  considered  from  the  standpoint  of  the  courses  of  the  Interstate 
and  the  North  America,  make  it  substantially  certain  that  the  Inter- 
state was  not  to  the  easterly  of  mid-channel,  if  mid-channel  be  held  to 
mean  the  deep  water  space  between  the  lines  of  the  anchorage  on  each 
side. 

This  libel  was  filed  against  the  North  America  by  the  owners  of  the 
Mechanic,  for  the  damage  to  the  Mechanic  and  the  cargo,  which  was 
subsequently  lifted  from  the  bed  of  the  bay  at  considerable  expense, 
but  thereby  saving  a  total  loss.  The  libelant  charges  fault  against  the 
North  America  in  failing  to  keep  a  lookout,  using  too  long  a  hawser, 
in  turning  under  a  port  helm,  so  as  to  pursue  a  course  down  toward  the 
Narrows,  without  regard  to  the  rights  of  the  Interstate  and  her  tow, 
and  in  giving  no  signal  whistles  to  indicate  its  course.  The  North 
America  has  brought  in  by  petition  the  Interstate,  alleging  that  the 
Interstate  was  at  fault  in  proceeding  up  the  left  side  of  the  deep  water 
channel,  in  failing  to  observe  proper  lookout,  so  as  to  see  that  the 
North  America  was  proceeding  with  a  scow  upon  a  hawser,  instead  of 
alongside,  and  in  attempting  to  go  too  close  under  the  stem  of  the 
North  America  before  looking  out  for  the  management  of  its  own  tow. 

The  captain  of  the  Interstate  admits  that,'  when  he  first  saw  the  North 
America  going  across  his  bow  with  masthead  lights  indicating  a  tow, 
he  proceeded  as  if  that  tow  were  alongside,  intending  to  go  asterji  of 
the  North  America.  He  admits  that  he  then  (observing  the  scow  No.  8) 
sheered  sharply  to  port,  and  then,  steadying  his  helm,  passed  the  No. 
8  starboard  to  starboard,  endeavoring  in  the  meanwhile  to  drag  the  Me- 
chanic around  to  the  west,  so  as  to  prevent  her  drifting  with  the  flood 
tide  into  the  No.  8.  He  testifies  that  it  was  impossible  to  stop  because 
of  the  tide.  This  would  indicate  that  the  tow  was  close  to  that  of  the 
North  America  at  the  time.  The  captain  of  the  Interstate  went  ahead 
upon  the  assumption  that  the  North  America  had  him  upon  her  star- 
board hand  when  they  were  upon  crossing  courses,  that  the  North 
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America  was  the  burdened  vessel,  and  was  bound  to  indicate  a  desire 
to  cross  the  Interstate's  bow,  if  her  course  was  such  as  to  cause  inter- 
ference with  the  course  and.  speed  of  the  Interstate.  He  held  his  course 
and  speed  until  he  saw  that  the  North  America  was  not  observing  his 
rights  and  that  collision  was  imminent.  But  he  goes  further,  and  charg- 
es that  the  North  America  actually  lengthened  out  its  hawser  before 
making  the  turn  from  the  anchorage  grounds  into  the  channel,  and  that 
in  making  this  turn  it  drew  the  scow  No.  8  upon  a  curve  to  starboard, 
thus  pocketing  the  Interstate  and  her  tow,  which  were  being  carried  by 
the  flood  tide  and  by  the  momentum  from  the  Interstate's  engines  into 
the  curve  thus  formed. 

The  captain  of  the  North  America,  when  the  Interstate  first  ap- 
proached, was  out  on  the  upper  deck  aft  of  his  pilothouse  attending 
to  the  lengthening  out  of  the  hawser.  He  went  into  the  pilothouse  just 
about  the  time  that  the  Interstate  made  the  sheer  to  port.  Both  he  and 
the  man  at  the  wheel  testified  that  the  North  America  turned  under  a 
port  helm.  The  helmsman  testifies  that  this  was  done  to  avoid  colli- 
sion, but  under  the  circumstances  such  a  turn,  against  the  flood  tide, 
with  a  towing  hawser,  would  be  a  detriment  rather  than  a  help  in  avoid- 
ing collision  with  a  scow  which  was  headed  across  the  hawser. 

Two  propositions  stand  out  plainly  from  the  testimony :  First,  the 
Interstate  was  proceeding  up  the  left  side  of  what  has  been  held  to  be  a 
narrow  channel  (The  Geo.  F.  Randolph  [D.  C]  200  Fed.  96;  The  Bee, 
138  Fed.  303,  70  C.  C.  A.  593) ;  but  she  was  observed  by  the  North 
America,  and  her  presence  on  the  wrong  side  of  the  channel  had  noth- 
ing to  do  with  the  collision,  if  the  North  America  was  keeping  a  proper 
lookout,  and  if  the  North  America  proceeded  so  as  to  respect  the  rights 
of  a  boat  upon  her  starboard  hand  while  upon  a  crossing  course.  The 
cases  cited  hold  that  the  presence  of  a  boat  navigating  up  the  wrong  side 
of  the  narrow  channel  is  sufficient  ground  for  fixing  responsibility 
upon  that  boat,  if  the  presence  of  the  boat  was  the  proximate  cause 
of  the  collision,  and  if  the  boat  misled  thereby  was  interfered  with,  so 
as  to  make  dangerous  or  impossible  the  showing  of  proper  regard  for 
the  rights  of  those  whom  it  should  take  into  account.  This  is  the  rule 
even  if  at  some  time  the  boat  on  the  right  side  of  the  channel  has  the 
other  on  her  starboard  hand  near  a  bend.  The  Victory  and  The  Ply- 
mothian,  168  U.  S.  410,  18  Sup.  Ct.  149,  42  L.  Ed.  519.  It  has  been 
held  in  such  cases  as  The  Aller,  73  Fed.  875,  20  C.  C.  A.  79,  and  The 
Merrill  C.  Hart  (D.  C.)  162  Fed.  371,  that  boats  have  a  right  to  proceed 
without  embarrassment  in  and  out  from  an  anchorage.  But  this  does 
not  mean  without  care,  lookout,  and  observance  of  rules. 

It  is  evident  that  at  some  point  the  Interstate  would  have  to  pass 
from  the  left  side  of  the  channel  across  to  the  right  side,  and  while  in 
that  position  other  boats  would  have  to  navigate  with  respect  to  its 
movements.  It  is  no  excuse  for  the  North  America  to  point  out  that  the 
Interstate  had  come  from  Robbins  Reef  upon  the  wrong  side  of  the 
channel,  if  that  had  nothing  to  do  with  the  collision,  and  if  the  North 
America,  either  through  failure  to  maintain  a  proper  lookout  or  to 
give  signals  as  to  its  movements,  paid  no  attention  to  a  boat  upon  its 
starboard  hand  and  on  a  crossing  course.    The  North  America  might 
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as  well  have  decided  at  the  time  in  question  that  it  would  punish  the 
Interstate  for  being  in  the  wrong  place  by  running  it  down  as  to  now 
excuse  its  own  carelessness  by  saying  that  the  Interstate  should  be 
blamed  for  violation  of  some  rule  that  did  not  enter  into  the  situation. 

The  other  point  which  evidently  stands  out  from  the  testimony  is  that 
the  North  America  lengthened  out  its  hawser  to  at  least  50  fathoms 
before  getting  straightened  out  down  the  channel,  and  that  it  navigated 
without  r^ard  to  any  of  the  boats  moving  to  the  east  or  outside  of  the 
boats  anchored,  while  proceeding  to  get  its  hawser  out  and  while  swing- 
ing around  into  the  channel.  The  captain  .of  the  North  America  testi- 
fies that,  when  he  ported  his  helm,  he  did  not  think  of  a  collision,  as  the 
Interstate  was  300  feet  away. 

It  must  be  remembered  that,  although  the  Interstate  assumed  that 
the  North  America  had  a  tow  alongside,  and  hence  did  not  turn  out  of 
its  course  when  the  North  America  was  first  sighted,  nevertheless  the 
Interstate  was  the  privileged  vessel,  and  had  the  right  to  maintain  its 
course  and  speed,  unless  the  North  America  intimated  by  whistle  sig- 
nals that  it  was  crossing  the  bow  of  the  Interstate  and  was  intending 
to  proceed  to  the  starboard,  so  as  to  pass  the  Interstate  starboard  to 
starboard.  If  the  North  America  had  so  indicated,  and  if  the  Inter- 
state had  accepted  the  signal,  then  the  Interstate  would  have  been  at 
fault  if  it  failed  to  keep  out  of  the  way  of  the  North  America's  tow. 
But  upon  the  facts  at  bar  the  North  America  was  at  fault,  and  the 
charge  that  the  Interstate  failed  to  maintain  a  proper  lookout  is  not 
substantiated. 

As  the  position  of  the  Interstate  upon  the  wrong  side  of  the  channel 
does  not  seem  to  have  been  the  proximate  cause  of  the  collision,  it  fol- 
lows that  the  libelant  should  have  a  decree  against  the  North  America, 
with  costs,  and  that  the  petition  of  the  North  America  against  the  In- 
terstate should  be  dismissed,  with  costs. 


SW ANSON  et  al.  v.  UNGA  et  aL 

(District  Court.  N.  D.  California,  First  Division.    December  11,  1916.) 

No.  16111. 

SsAMEN  «=>16 — Shippiwg  ^=>6^— Wages — Capture  of  Vessel  as  Prize. 

The  master  and  engineer  of  a  neutral  vessel,  seized  as  prize  by  a  bellig- 
erent, are  not  entitled  to  wages  during  the  time  they  were  held  in  cus- 
tody as  witnesses  by  the  foreign  government ;  it  not  appearing  that  they 
rendered  any  voluntary  service  to  the  vessel  during  such  time. 

[Ed.  Note. — ^For  other  cases,  see  Seamen,  Cent.  Dig.  §§  6^-65 ;  Dec.  Dig. 
i8=»16;  Shipping,  Cent  Dig.  §S  201,  29S-307,  312,  313,  315,  317,  318; 
Dea  Dig.  <d=:»69.] 

In  Admiralty.  Suit  by  Martin  Swanson  and  L.  N.  Bechtel  against 
Carlos  Linga  and  the  Crowley  Launch  &  Tugboat  Company.  On  ex- 
ceptions to  libel.    Exceptions  sustained. 
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F,  R.  Wall,  of  San  Francisco,  Cal,  for  libelants. 
Denman  &  Arnold,  of  San  Francisco,  Cal.,  for  libelees. 

DOOLING,  District  Judge.  The  libel  avers:  That  the  libelees  arc 
the  owners  of  the  power  schooner  Oregon,  a  merchant  vessel  under 
the  flag  of  the  United  States;  Linga  being  the  owner  of  the  greater 
part  of  said  vessel,  and  operating  it  up  to  the  time  of  her  seizure  on 
April  23,  1916.  That  on  June  10,  1915,  at  San  Francisco,  libelant  Mar- 
tin Swanson  was  employed  by  the  then  master  as  second  mate  to  serve 
upon  the  Oregon  for  the  period  of  a  year,  stad  on  June  23,  1915,  at 
Mazatlan,  the  libelee  Linga  hired  said  Swanson  to  go  as  master  of 
said  vessel  for  the  unexpired  portion  of  said  time,  that  is  to  say, 
until  June  10,  1916.  That  on  November  22,  1915,  the  master,  pre- 
sumably Swanson,  hired  libelant  Bechtel  as  chief  engineer,  to  serve 
as  such  until  June  10,  1916.  That  on  April  23,  1916,  while  the  vessel 
was  on  a  voyage  from  Mazatlan  to  Guaymas,  laden  with  general 
cargo,  and  on  the  high  seas,  the  vessel  and  her  cargo  were  seized  by 
the  British  cruiser  Rainbow,  and  taken  to  Victoria,  British  Columbia, 
where  she  arrived  on  May  29,  1916,  and  where  on  May  30,  1916,  the 
vessel  and  her  cargo  were  turned  over  to  the  possession  of  the  prize 
court  by  the  captain  of  the  Rainbow,  and  that  "on  said  30th  of  May 
each  of  said  libelants  was  by  said  captain  of  said  Rainbow  placed  in 
the  custody  of  the  marshal  of  said  court,  and  each  was  kept  by  said 
marshal  in  said  custody  from  said  30th  day  of  May  until  the  3d  day 
of  September,  1916,  in  order  to  compel  each  thereof  to  give  testimony 
before  said  court.  That  each  of  said  libelants  gave  testimony  before 
said  court,  and  that  it  was  a  duty  owed  by  each  of  them  to  the  own- 
ers of  said  vessel  and  cargo,  and  to  all  persons  interested  in  said  ves- 
sel, to  give  such  testimony."  That  no  wages  have  been  paid  libelants 
from  said  May  29th,  and  that  there  is  due  to  each  of  them  the  sum 
of  $391.66;  this  being  the  amount  that  would  be  due,  at  the  monthly 
rate  for  which  they  had  been  hired,  for  the  period  intervening  between 
May  30th,  when  they  were  put  into  the  custody  of  the  marshal,  until 
September  3d,  when  presumably  they  testified  before  the  prize  court. 

It  does  not  appear  from  the  libel  whether  or  not  the  vessel  was 
condemned.  The  action  is  therefore  apparently  for  payment,  at  the 
rate  at  which  they  had  been  employed,  for  the  time  that  they  were  held 
as  witnesses  in  the  custody  of  the  marshal  of  the  prize  court.  It  has 
been  frequently  held  that  upon  the  capture  of  a  neutral  vessel  by  a 
belligerent  it  is  the  duty  of  the  master  to  remain  by  the  ship  until  a 
condemnation,  or  until  all  hope  of  recovery  is  gone,  and  that  he  is 
intrusted  with  authority  and  obligation  to  interpose  a  claim  for  the 
property  before  the  proper  tribunal,  and  to  endeavor  by  all  means 
in  his  power  to  make  a  just  and  proper  defense,  and  that,  as  these 
are  his  duties,  he  is  entitled  to  receive  compensation  for  his  services 
in  performing  them,  such  compensation  to  be  paid  by  the  owner  of  the 
ship  in  the  first  instance,  and  ultimately  as  a  general  average  charge 
by  all  the  parties  in  interest.  In  the  instant  case  it  does  not  appear 
that  libelants  remained  by  the  ship  until  condemnation,  or  until  hope 
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of  recovery  was  gone.  Indeed,  so  far  as  one  can  gather  from  the 
libel,  they  did  not  remain  by  the  ship  voluntarily  at  all.  Their  suit 
is  for  the  exact  period  during  which  they  were  in  custody  of  the  mar- 
shal of  the  prize  court ;  the  averment  of  the  libel  being : 

^'And  each  was  kept  by  said  marsbal  in  said  custody  from  said  30th  day  of 
May  until  the  3d  day  of  September,  1916,  in  order  ta  compel  each  thereof  to 
give  testimony  before  said  court.  That  each  of  said  Ubelants  gave  testimony 
before  said  court,  and  that  it  was  a  duty  owed  by  each  of  them  to  the  owners 
of  said  vessel  and  cargo,  and  to  aU  persons  interested  in  said  vessel,  to  give 
such  testimony.** 

As  it  is  not  averred  that  any  service  was  performed  after  Septem- 
ber 3d,  when  they  were  discharged  from  the  custody  of  the  marshal, 
it  must  be  assumed  that  their  services,  whatever  they  were,  ceased 
on  that  day.  So  that  the  real  cause  of  action  is,  not  for  any  voluntary 
services  performed  for  the  ship  or  its  owners,  but  for  compensation 
for  a  period  during  which  they  were  involuntarily  held  as  witnesses 
by  a  foreign  government,  whose  subjects  were  equally  interested  with 
the  owners  of  the  vessel  in  tlie  result  of  the  proceedings  in  the  prize 
court.  Had  the  libelants,  in  an  honest  endeavor  to  save  the  ship  and 
its  cargo  for  their  owners,  remained  voluntarily  by  the  ship  until 
condemnation,  or  until  all  hope  of  recovery  was  gone,  their  case 
would  fall  within  principles  fairly  well  settled.  But  they  did  not  do 
so,  and  apparently  after  their  release  from  custody,  so  far,  at  least, 
as  the  libel  discloses,  they  had  no  further  interest  in  the  proceedings. 
For  such  involuntary  services  performed  on  the  constraint  of  the  cap- 
tors, and  it  may  be  for  their  benefit,  they  have  no  claim  upon  the 
owners.  The  exceptions  to  the  libel  in  this  respect  will  therefore  be 
sustained. 

It  is  averred,  however,  that  libelant  Swanson,  while  master  and  be- 
fore the  capture,  had  expended  $96.10  of  his  own  money  as  neces- 
sary disbursements  for  the  vessel.  This  amount,  if  his  averment  be 
true,  he  is  entitled  to  recover. 

It  is  therefore  ordered  that  the  exceptions  which  challenge  the  suf- 
ficiency of  the  libel  to  state  a  cause  of  action  for  the  period  during 
which  libelants  were  detained  as  witnesses  in  the  custody  of  the  prize 
court  be  sustained. 


BURROUGHS  BROS.  MFG.  CO.  t.  DULANBY  et  aL 

(District  Court,  D.  Maryland.    December  26,  1916.) 

UNiTftD  States  Mabshals  ^=»7  —  Statute  —  Service  of  Process  —  Fees  — 
"Writ." 

Under  Rev.  St  %  829,  Comp.  St.  1913,  (  1386,  allowing  tbe  marsbal  for 
service  of  any  warrant,  attachment,  summons,  capias  or  other  writ,  $2 
for  each  person  on  whom  service  is  made,  a  marshal  who  served  a  writ 
of  summons  with  a  copy  of  the  declaration  on  each  of  the  defendants  is 
not  entitled  to  the  fee  of  $2  for  each  copy  of  the  declaration,  as  well  as 
for  each  copy  of  the  writ,  served,  since  the  copy  of  the  declaration  is  not 
a  writ,  and  the  reasonable  construction  of  the  statute  limits  the  com- 

^=»Vor  oUier  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  DlcesU  ft  Indexes 
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pensatlon  to  one  fee  for  any  number  of  papers  served  on  the  same  person 
at  the  same  time. 

[Ed.  Note. — For  other  cases,  see  United  States  Marshals,  Gent.  Dig.  {{ 
8,  9;  Dec.  Dig.  «8=»7. 

For  other  definitions,  see  Words  and  Phrases,  Fln^  and  Second  Series, 
Writ] 

At  Law.  Action  by  the  Burroughs  Bros.  Manufacturing  Company 
against  Henry  S.  Dulaney  and  others.  On  objection  by  the  plaintiff  to 
fees  charged  by  the  marshal  for  service  of  process.  Objections  sus- 
tained. 

Haman,  Cook,  Chesnut  &  Markell,  S.  Ralph  Wamken,  and  German 
H.  H.  Emory,  all  of  Baltimore,  Md.,  for  plaintiff. 

Samuel  K.  Dennis,  U.  S.  Atty.,  and  James  A.  Latane,  Asst.  U.  S. 
Atty.,  both  of  Baltimore,  Md.,  for  United  States  marshal. 

ROSE,  District  Judge.  The  first  paragraph  of  section  829  of  the 
Revised  Statutes,  section  1386,  Comp.  St.  1913,  provides  that  the  mar- 
shal shall  receive  "for  service  of  any  warrant,  attachment,  summons, 
capias,  or  other  writ,  except  execution,  venire,  or  a  summons  or  sub- 
poena for  a  witness,  two  dollars  for  each  person  on  whom  service  is 
made."  In  the  case  at  bar  the  marshal  served  on  each  of  the  four 
defendants  a  writ  of  summons  with  a  copy  of  the  declaration  attached. 
He  has  charged  in  accordance  with  what  appears  to  have  been  the 
practice  of  the  office  for  many  years  $4  for  the  service  on  each  person, 
oh  the  theory  that  the  two  papers,  to  wit,  the  writ  of  summons  and 
the  copy  of  the  declaration,  constituted  each  a  service  of  a  separate 
writ.  The  plaintiff  objects  to  such  a  constructive  separation  of  what 
it  naturally  considers  one  service.  It  is  right,  and  for  two  reasons: 
First,  a  copy  of  the  declaration  is  not  a  writ  of  any  kind,  and  the 
particular  provision  upon  which  the  marshal  relies  applies  only  to 
writs;  and,  second,  it  would  in  any  event  be  a  strained  construction 
to  hold  that  Congress  intended  that  the  marshal  should  charge  for 
the  number  of  papers,  at  one  time  in  the  same  case  delivered  to  one 
person,  rather  than  for  service  upon  such  person  at  one  time. 

I  have  been  referred  to  no  authority  on  the  question,  and  have  been 
able  to  find  none,  but  it  seems  to  me  to  be  perfectly  clear  that  a  rea- 
sonable construction  of  the  statute  limits  the  marshal  to  one  fee  of 
$2  for  one  service  at  one  time  in  one  cause  on  one  person,  no  matter 
how  many  papers,  copies,  orders  to  show  cause,  etc.,  may  be  served  by 
him  on  that  one  individual  at  the  one  time^  and  in  the  one  cause. 
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BAILEY  V.  LISLE  MFG.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    November  6,  1910.) 

No.  4609. 

1.  RsFosicATioH  OF  Inbtbumknts  ^=!»45(2) — Mutual  Mistake — Sufficisnct 

OF  Pboof. 

Evidence  considered,  and  held  insufficient  to  entitle  a  corporation  to 
reformation,  on  the  ground  of  mutual  mistake,  of  a  written  contract, 
which  was  executed  after  having  been  read  and  fully  considered  at  a 
directors'  meeting,  and  where  the  other  party  denied  any  mistake,  and 
was  supported  by  the  circumstances  and  probabilities  of  the  case. 

{Ed.  Note. — For  other  cases,  see  Reformation  of  Instruments,  Cent.  Dig. 
§§  158,  184-188,  190;  Dec.  Dig.  «=»45(2).] 

2.  Befobication  of  Instbuments  ^=:»43,  45(2) — Actions — ^Burden  and  BIeas- 

UBE  OF  Pboof. 

In  a  suit  to  reform  a  written  contract  for  mutual  mistake,  or  for  mis- 
take on  one  side  and  fraud,  deceit,  or  Inequitable  conduct  on  the  other, 
the  burden  of  proof  rests  on  complainant,  and  nothing  less  than  evidence 
that  is  iTlaln  and  convincing  beyond  reasonable  controversy  is  sufficient. 

[Ed.  Note. — For  other  cases,  see  Reformation  of  Instruments,  Cent  Dig. 
§§  154.  158,  184r-188,  190;   Dea  Dig.  <g=>43,  45(2).] 

S.  Refobkation  of  Instbuuents  ^s»19(1) — ^RiQHT  to  Reliei^-Negligence  as 
Defense. 

It  is  negligence  and  clear  failure  to  exercise  ordinary  care  for  intelli- 
gent business  men,  holding  in  their  hands  and  reading  a  proposed  written 
contract,  which  clearly  states  their  agreement,  to  rely  on  any  statement 
or  assent  made  by  the  opposite  party  regarding  its  terms  or  obligations, 
rather  than  upon  the  written  terms  themselves,  and  they  are  not  entitled 
to  invoke  the  aid  of  a  court  of  equity  to  alter  the  contract  after  its  exe- 
cution. 

[Ed.  Note. — For  other  cases,  see  Reformation  of  Instruments,  Cent.  Dig. 
§§  74-78;    Dec.  Dig.  <&=>19(1).] 

4.  Estoppel  ^=»90(2) — ^Equitable  Estoppel — Statements  as  to  Tebms  of 
Unexecuted  Contbact. 

A  party  to  a  proposed  written  contract,  which  has  not  been  executed, 
by  assenting  to  or  acquiescence  In  misstatements  by  the  other  party  as  to 
its  terms,  is  not  estopped  to  rely  upon  and  enforce  the  actual  terms  of 
the  agreement  as  subsequently  executed. 

[Ed.  Note. — For  other  cases,  see  Estoppel,  CeoL  Dig.  §  244;  Dec.  Dig. 
<&=>90(2).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  Iowa ;  Thomas  C.  Munger,  Judge. 

Suit  in  equity  by  the  Lisle  Manufacturing  Company  against  E. 
R.  Bailey.    Decree  for  complainant,  and  defendant  appeals.    Reversed. 

John  G.  Park,  of  Kansas  City,  Mo.  (McVey  &  Freet,  of  Kansas 
City,  Mo.,  on  the  brief),  for  appellant. 

Howard  J.  Clark,  of  Des  Moines,  Iowa  (Orr  &  Turner,  of  Clarinda, 
Iowa,  and  Clark,  Byers  &  Hutchinson,  of  Des  Moines,  Iowa,  on  the 
brief),  for  appellee. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER  and  VAN 
VALKENBURGH,  District  Judges. 

^=9For  other  cases  see  lame  topic  A  KEY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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SANBORN,  Circuit  Judge.  E.  R.  Bailey,  the  defendant  below,  ap- 
peals from  a  decree  which  reforms  and  modifies  the  written  contract 
of  June  4,  1907,  between  the  Lisle  Manufacturing  Company,  a  cor- 
poration, and  himself,  so  as  to  deprive  him  of  thousands  of  dollars, 
commissions  which,  according  to  the  terms  of  the  agreement,  he 
had  earned  as  the  general  sales  agent  of  that  company.  As 
such  agent  he  had  made  a  sale  of  15,000  cream  separators  to  the  William 
Galloway  Company  for  $30.80  each,  upon  which  he  was  to  receive  set- 
tlement and  payment  under  the  third  paragraph  of  the  contract,  which 
provided  that  as  commission  or  compensation  as  general  sales  agent  he 
should  "receive  that  part  of  the  amount  the  company  received  from  the 
sale  of  separators  as  is  in  excess  of  fifty  (50)  per  cent,  of  retail  list 
price  on  all  separators  he  may  sell  or  cause  to  be  sold  to  the  trade  or 
others  who  may  desire  to  purchase."  The  Lisle  Company  appealed  to 
the  court  to  modify  this  clause  of  the  contract  on  the  ground  of  mutual 
mistake,  and  the  court  by  its  decree  so  modified  it  that  it  now  reads  that 
Bailey  shall  "receive  that  part  of  the  amount  the  company  receives 
from  the  sale  of  separators  as  is  in  excess  of  fifty  per  cent.  (50%)  of 
retail  list  price  on  all  separators  he  may  sell  or  cause  to  be  sold  to  the 
retail  trade,"  thereby  depriving  Mr.  Bailey  of  this  commission  which 
the  Lisle  Company  by  its  written  agreement  contracted  to  pay  him  on 
the  15,000  separators  he  sold  to  the  Galloway  Company  and  on  all  other 
separators  sold  to  the  wholesale  tradje.  or  to  any  others  than  those 
engaged  in  the  retail  trade.  Bailey  insists  that  the  evidence  was  insuffi- 
cient to  sustain  the  finding  of  a  mutual  mistake,  and  this  claim  has 
rendered  it  necessary  to  make  a  patient  and  thorough  examination  of 
the  record. 

[1]  This  record  conclusively  establishes  these  facts:   In  1904  and 

1905  Bailey  was  inventing  improvements  in  cream  separators,  and  had 
completed  a  model  of  a  separator  in  the  fall  of  1905,  which  he  ex- 
hibited to  and  tested  in  the  presence  of  C.  A.  Lisle,  the  president,  and 
William  Orr,  one  of  the  directors,  of  the  Powers  Manufacturing  Com- 
pany, a  corporation,  and  on  November  7,  1905,  that  company  made  a 
written  contract  with  Bailey  whereby  it  agreed  to  pay  him  "that  part 
of  the  amount  they  receive  which  is  in  excess  of  fifty  per  cent,  of  the 
list  price  as  a  commission  on  all  machines  (cream  separators)  that  he 
may  sell,  or  cause  to  be  sold,  to  the  trade  or  to  others  who  may  desire 
to  purchase."  At  that  time  the  Powers  Company  was  without  machin- 
ery suitable  to  make  separators,  and  it  proceeded  to  procure  and  oper- 
ate such  machinery,  and  changed  its  name  to  Lisle  Manufacturing 
Company.  The  first  separator  it  made  was  delivered  to  a  purchaser  on 
June  16,  1906.  The  separator  first  made  was  called  the  Monarch ;  that 
made  pursuant  to  the  Galloway  contracts  was  called  the  Galloway  sepa- 
rator. On  June  5,  1906,  Bailey  had  completed  his  improvements  in 
cream  separators,  and  had  obtained  a  patent.  No.  795,424,  therefor. 
Thereupon  the  Lisle  Company  made  a  contract  with  him  exclusively 
to  make  and  sell  his  patented  separator,  and  to  pay  him  "a  royalty  of 
five  (5)  per  cent,  on  actual  amount  received  on  each  sale  of  all  cream 
separators  manufactured  and  sold  under  this  contract."    In  the  fall  of 

1906  Bailey  sold  about  6,000  separators  for  the  Lisle  Company  to  the 
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William  Galloway  Company  for  $36  each,  and  on  November  17,  1906, 
the  Lisle  Company  riiade  a  written  contract  with  the  Galloway  Com- 
pany to  make  and  deliver  these  separators  pursuant  to  that  sale.  On 
May  20,  1907,  Bailey  sold  to  the  Galloway  Company  15,000  cream 
separators  for  the  Lisle  Company  at  the  price  of  $30.80  each,  made  a 
written  agreement  with  tfie  Galloway  Company  as  sales  agent  of  the 
Lisle  Company  for  the  sale  and  delivery  of  these  separators,  and  ob- 
tained the  promissory  notes  of  that  company  for  $12,000  in  part  pay- 
ment of  the  purchase  price,  and  delivered  them  to  the  Lisle  Company. 
On  June  4,  1907,  the  Lisle  Company  made  the  contract  with  Bailey 
which  is  the  subject  of  this  controversy,  and  which  was  modified  by 
the  court  The  first  article  of  that  agreement  provided  that  the  com- 
mission contract  of  November  7,  1905,  and  the  royalty  contract  of 
June  5,  1906,  were  abrogated  and  that  the  agreement  of  June  4,  1907, 
should  take  the  place  thereof  as  to  all  separators  manufactured  during 
its  life,  including  those  to  be  made  under  the  Galloway  contract  for 
the  15,000  separators.  The  second  paragraph  provided  that,  in  con- 
sideration of  services  rendered  to  the  Lisle  Company  as  general  sales 
Agent  and  for  tfie  privilege  of  manufacturing  separators  under  his  pat- 
ents, the  Lisle  Company  would  pay  him  $1  for  each  separator  made 
and  sold  by  it  and  that  part  of  10  per  cent,  of  the  annual  profit  realized 
by  it  in  excess  of  $1  upon  each  separator  sold.  The  third  paragraph, 
which  the  court  modified,  provided  that: 

*'The  said  Bailey  is  to  act  on  a  commission  as  the  general  sales  agent  for 
the  company  for  the  pale  of  separators,  •  ♦  ♦  and  as  commission  or  com- 
pensation he  is  to  receive  that  part  of  the  amount  the  company  received  from 
the  sale  of  separators  as  is  in  excess  of  fifty  per  cent.  (50%)  of  retail  list  price 
on  all  separators  he  may  sell  or  cause  to  be  sold  to  the  trade  or  to  others  who 
may  desire  to  purchase." 

The  provisions  of  this  contract  of  June  4, 1907,  regarding  the  royalty 
or  amount  agreed  to  be  paid  "for  the  privilege  of  manufacturing  cream 
separators  under  patents,"  it  will  be  seen,  diflfers  from  the  provision 
of  the  royalty  contract  of  June  5,  1906,  whose  place  it  took,  in  this: 
That  under  the  contract  of  June  5,  1906,  he  was  to  receive  5  per  cent, 
of  the  amount  of  the  sales,  while  under  the  contract  of  June  4,  1907, 
he  was  to  receive  $1  on  each  separator  sold,  and  the  excess  of  10  per 
cent  of  the  net  profits  over  that  amount.  But  the  provision  of  the  con- 
tract of  June  4,  1907,  regarding  Bailey's  service  as  general  sales  agent 
and  the  conunission  the  company  was  to  pay  him  therefor,  is  in  effect 
the  same  as  that  in  the  commission  contract  of  November  7,  1905, 
whose  place  the  contract  of  June  4,  1907,  took.  During  a  few  days 
preceding  June  4,  1907,  C.  A.  Lisle,  the  president  of  the  Lisle  Com- 
pany, Edwin  Lisle,  his  son,  the  secretary  of  the  company,  and  William 
Orr,  one  of  the  directors  of  the  company,  an  attorney  at  law,  who  some- 
times acted  as  the  company's  attorney,  had  been  objecting  to  the  pay- 
ment of  the  royalty  of  5  per  cent,  on  the  sales  of  the  15,000  separators, 
and  negotiating  with  Bailey  to  make  the  contract  of  June  4,  1907,  in 
the  place  of  the  two  preceding  contracts,  and  thev  had  finally  agreed 
with  him  that,  instead  of  the  5  per  cent,  on  the  sales  owing  him  under 
the  royal^  contract,  he  should  receive  $1  for  each  of  the  15,000  sepa- 
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rators  sold  and  the  excess  of  10  per  cent,  of  the  profits  over  that 
amount.  After  this  agreement  had  been  reached,  a  meeting  of  the 
directors  of  the  Lisle  Company  was  called  for  June  4,  1907.  There 
were  present  in  the  forenoon  of  that  day  at  the  meeting  of  the  directors 
C.  A.  Lisle,  Edwin  Lisle,  Orr,  Standage,  Ferris,  Ganiard,  and  Bailey, 
and  Vice  President  Woolson.  The  contract  of  June  4th  had  been 
prepared  and  was  in  the  hands  of  the  company.  C.  A.  Lisle  read  it 
aloud  to  the  gentlemen  present,  paragraph  by  paragraph,  commented 
upon  it,  all  had  an  opportunity  to  read  it,  there  was  a  discussion  of 
some  of  its  terms  for  an  hour  or  two,  and  then  an  adjournment  until 
the  afternoon,  to  enable  Mr.  Woolson,  the  vice  president,  who  said 
he  did  not  understand  it,  to  read  and  study  it.  At  the  meeting  in  the 
afternoon  a  resolution  was  passed  by  the  board,  without  further  dis- 
cussion or  objection,  which  authorized  and  directed  the  proper  officers 
of  the  company  to  execute  the  contract  which  had  been  read  in  the 
morning,  and  they  did  so.  After  this  agreement  and  the  second  Gallo- 
way contract  were  made,  the  Lisle  Company  made  and  sold  few  more 
Monarch  separators,  and  devoted  itself  chiefly  to  the  manufacture  and 
delivery  under  the  Galloway  contract  of  a  separator  approved  by  that 
company  and  called  the  Galloway  separator. 

The  Lisle  Company  paid  Bailey  $1  on  each  of  these  separators,  but 
it  never  paid  him  any  of  the  excess  of  the  amount  of  the  sales  over  50 
per  cent,  of  the  retail  list  price  which  it  received  for  them,  or  any  of 
the  excess  of  10  per  cent,  of  its  net  profits  over  the  amount  of  $1  per 
separator,  and  in  1912  he  brought  an  action  to  recover  these  amounts. 
As  by  the  terms  of  the  contract  the  company  was  clearly  liable  to  pay 
them,  and  it  could  not  defend  the  action  at  law  on  the  ground  that  it 
was  not  bound  to  do  so  by  that  contract,  it  brought  this  suit  to  so 
modify  the  contract  on  the  ground  of  mutual  mistake  as  to  relieve  it 
from  liability  on  account  of  the  sales  of  its  separators  to  the  Galloway 
Company,  and  to  other  wholesale  dealers,  which  constituted  the  great 
bulk  of  its  sales.  The  action  at  law  awaits  the  result  of  this  suit.  The 
facts  thus  far  stated  are  either  undisputed  or  conclusively  established. 

The  company  claimed  that  before  the  contract  of  June  4,  1907,  was 
made  Bailey  agreed  with  C.  A.  Lisle,  Edwin  Lisle,  and  Orr  that  by 
that  contract  he  would  waive  his  commission  of  the  amount  of  the 
sales  in  excess  of  50  per  cent,  of  the  retail  list  price  of  the  15,000  sepa- 
rators sold  to  the  Galloway  Company,  and  to  other  wholesale  dealers ; 
that  C.  A.  Lisle  stated  to  the  directors  at  their  meeting  on  the  morning 
.of  June  4,  1907,  in  the  presence  of  Bailey,  that  such  was  the  effect  of 
the  contract  of  that  date;  that  Bailey  then  assented  to  that  statement; 
and  that  by  mutual  mistake  no  provision  was  written  into  the  contract 
of  June  4,  1907,  to  that  effect.  Bailey  denied  all  this,  and  the  testi- 
mony regarding  it  is  conflicting.  The  contract  of  November  7,  1905, 
for  the  excess  of  the  amount  of  the  sales  over  50  per  cent,  of  the  retail 
list  price  was  a  contract  for  a  commission,  and  this  excess  will  be  call- 
ed henceforth  the  commission.  The  contract  of  June  5,  1906,  for  the 
5  per  cent,  of  the  amount  of  the  sales  was  a  contract  for  a  royalty,  and 
that  5  per  cent.,  and  its  subsequent  modification  to  $1  per  separator 
and  the  excess  over  that  amount  of  10  per  cent,  of  the  profits,  will  be 
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called  the  royalty.  The  question  was:  Did  Bailey  and  the  company 
mutually  agree  that  the  contract  of  June  4,  1907,  should  provide  that 
he  should  not  have  this  commission  on  the  15,000  separators  he  sold  to 
the  Galloway  Company,  and  was  this  provision  omitted  from  the  con- 
tract by  a  mutual  mistake  of  the  parties?  Orr,  the  treasurer  of  the 
company,  testified  that  when  the  first  Galloway  contract  for  the  6,000 
separators  was  presented  to  the  board  of  directors  in  November,  1906, 
he  said  in  the  presence  of  Bailey  that  the  company  could  not  afford  to 
pay  any  commission  on  that  sale,  and  "the  matter  was  discussed  there, 
and  it  was  stated  that  there  would  be  no  conmiission  on  that  sale."  On 
cross-examination  he  testified : 

"I  think  nothing  was  said  at  the  meeting  in  November,  1906,  concerning 
the  Bailey  contract.  It  was  a  directors*  meeting,  related  to  accepting  the  Gal- 
loway contract  It  was  mentioned  there  that  Mr.  Bailey  was  only  to  get  the 
5  per  cent,  on  the  6,000  contract,  but  his  contract  was  not  discussed.  There 
was  no  contract  discussed  at  all  with  Mr.  Bailey  at  this  time,  and  nothing 
presented  in  writing  aside  from  the  Galloway  proposition  for  6,000  machines." 

Mr.  Bailey  testified  on  this  subject: 

**When  the  first  Galloway  Contract  was  brought  back  in  November,  1906,  I 
do  not  know  that  my  compensation  was  taken  up  in  a  special  way ;  nothing 
was  said  outside  the  contract  that  was  then  in  force.'* 

The  foregoing  is  the  only  evidence  on  this  specific  issue.  At  that 
time,  November,  1906,  there  was  a  written  contract  of  November  7, 
1905,  between  the  company  and  Bailey  that  he  should  act  as  general 
sales  agent  of  the  company,  and  that  he  should  receive  his  commission, 
and  he  had  made  the  sale  of  the  6,000  separators  under  that  contract. 
There  is  nothing  in  this  testimony  -to  establish  the  fact  that  Bailey  made 
any  agreement  to  modify  that  contract,  or  that  the  company  ^ve,  or 
promised  to  give,  him  any  consideration  for  such  an  agreement  of 
modification.  The  evidence  is  clearly  insufficient  to  abrogate  or  modi- 
fy the  written  contract  of  November  7,  1905,  and  when,  in  June,  1907, 
the  parties  came  to  the  negotiations  for  the  contract  of  June  4th  in 
that  year,  the  Lisle  Company  stood  bound  under  the  contract  of  No- 
vember 7,  1905,  to  pay  him  his  commission,  and  under  its  contract  of 
June  5,  1906,  to  pay  him  his  royalty,  on  the  15,000  separators  which 
in  May,  1907,  he  had  contracted  to  sell  for  it  to  the  Galloway  Com- 
pany, if  the  Lisle  Company  accepted  that  contract. 

In  the  negotiations  for  the  contract  of  June  4,  1907,  all  the  witnesses 
agree  that  there  were  propositions  and  suggestions  of  different  amounts 
of  royalty,  and  repeated  and  prolonged  discussions  as  to  the  amount 
o'  royalty,  that  the  company  should  agree  to  pay,  but  no  such  sugges- 
tions of  amounts,  and  no  discussion  of  the  amount  of  the  commission, 
that  the  company  should  agree  to  pay.  C.  A.  Lisle  testified  that,  when 
Bailey  brought  the  second  Galloway  contract,  it  provided  for  a  reduc- 
tion of  the  existing  selling  price  of  the  separators  from  $36  to  $30.80, 
and  that  the  company  objected  "to  paying  5  per  cent.,  and  the  matter 
was  discussed  pro  and  con  for  several  days";  that  in  the  discussion 
he  offered  10  per  cent,  of  the  profits,  and  Bailey  rejected  the  offer,  and 
demanded  that  he  have  $1  on  each  separator ;  that,  of  course,  Mr.  Lisle 
wanted  less  than  $1 ;  that  he  told  Bailey  that  he  would  give  no  more  • 
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than  $1,  and  they  finally  agreed  on  $1  on  each  separator  and  the  ex- 
cess of  10  per  cent,  of  the  profits  over  that  amount.  He  testified  that 
this  agreement  related  to  the  15,000  separators  sold  to  Galloway  only, 
and  that  the  royalty  and  the  commission  on  the  Monarch  separators 
were  to  remain  as  they  had  been  in  the  past.  Edwin  Lisle  testified  that 
he  was  present  at  the  final  agreement  between  C.  A.  Lisle  and  Bailey ; 
that  they  were  talking;  that  he  came  up  to  them,  and  as  he  came  his 
father,  C.  A.  Lisle,  said,  "I  was  just  telling  Mr.  Bailey  that  we  can- 
not accept  that  Galloway  contract  on  the  five  per  cent,  basis;'*  that 
Bailey  replied  he  was  sure  they  would  make  lots  of  money  by  taking 
it  on;  that  his  father  then  said,  "Mr.  Bailey,  the  very  best  we  will 
do  is  $1  apiece  on  the  Galloway  machines,  and  we  will  give  you  10 
per  cent,  of  the  profits  gladly,  and  will  continue  to  pay  on  the  Monarch 
just  the  same  as  we  always  have ;"  that  Bailey  answered,  "I  will  ac- 
cept the  dollar  royalty  now,"  or  commission  (I  don't  know  what  he 
said),  "and  I  will  expect  to  get  the  10  per  cent.,  provided  it  amounts  to 
more  than  the  dollar;"  and  C.  A.  Lisle  said,  "Well,  suppose  you  draw 
up  a  contract  along  that  line  and  submit  it  to  the  people" — ^the  board 
of  directors.  Orr  testified  that  one  day  C  A.  Lisle  called  him  into  the 
bank,  where  he  met  Bailey  and  Brown ;  that  this  was  some  time  after 
May  22,  1907,  when  they  had  talked  of  accepting  the  second  Galloway 
contract ;  that  Bailey  said  he  ought  to  have  the  5  per  cent.,  and  Lisle 
said  he  would  never  pay  it;  Brown  said  a  good  way  to  settle  it  was 
to  pay  him  a  per  cent,  of  the  net  profits ;  Lisle  said  he  would  be  willing 
to  pay  10  per  cent,  of  the  net  profits ;  Bailey  said  he  could  not  accept 
that,  and  would  think  the  matter  over;  that  he  could  not  wait  until 
the  end  of  the  year  to  get  some  pay;  tfiat  thereupon  he  (Orr)  said  a 
payment  could  be  made  on  the  10  per  cent.;  that  Mr.  Lisle  said  that 
he  would  never  approve  of  the  Galloway  contract  with  a  5  per  cent, 
royalty  clause  in  Mr.  Bailey's  contract.  He  did  not  say  anything  about 
paying  Mr.  Bailey  anything  about  list  price  on  the  Galloway  machines. 
Bailey  testified  to  these  conversations,  and  that  the  only  subject  oi 
them  was  the  reduction  of  his  5  per  cent,  royalty ;  that  they  all  agreed, 
at  the  close  of  these  conversations,  to  the  modification  of  the  royalty 
from  5  per  cent,  of  the  sales  to  $1  on  each  separator  and  the  excess 
over  that  amount  of  10  per  cent,  of  the  profits ;  that  the  terms  of  the 
contract  of  June  4,  1907,  were  agreed  upon  in  that  way  before  the 
meeting  of  the  board  on  June  4,  1907,  and  that  "the  matter  of  releasing 
or  cutting  down  his  commission  of  all  over  50  per  cent,  of  the  list  price 
was  never  discussed  with  him,  and  he  never  made  any  such  agreement ; 
that  the  discussion  did  not  extend  outside  the  question  of  royalty." 

The  foregoing  is  all  the  testimony  as  to  the  agreement  upon  the  terms 
of  the  contract  in  litigation  before  that  contract  was  drawn  and  pre- 
sented to  the  board,  except  that  there  was  evidence  that  before  these 
conversations  and  the  oral  agreement  in  which  they  resulted  a  proposed 
contract  had  been  drawn,  which  had  been  changed  by  interlineation, 
which  contained  very  different  terms  from  those  in  the  contract  of  June 
4,  1907,  and  which  had  been  repeatedly  examined,  and  which  was  not 
satisfactory.  Under  this  evidence,  there  is  no  escape  from  the  con- 
clusion, not  only  that  the  company  failed  to  prove  that  there  was  any 
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agreement  between  Bailey  and  the  company  prior  to  the  draft  of  the 
contract  of  June  4,.  1907,  and  its  presentation  to  the  board  on  that  day, 
that  he  should  waive  or  renounce  or  reduce  his  commission  on  the  sale 
of  the  separators  under  the  second  Galloway  contract,  but  also  that  the 
weight  of  the  evidence  is  that  no  such  agreement  was  either  discussed, 
negotiated,  or  made,  and  that  the  only  subject  upon  which  they  had 
agreed  was  upon  the  reduction  of  the  royalty.  So  it  was  that  the  par- 
ties came  to  the  meeting  of  the  board  on  June  4,  1907,  bound  by  the 
commission  contract  of  November  7,  1905,  and  the  royalty  contract  of 
June  4,  1906,  under  an  oral  agreement  to  make  a  written  contract  and 
change  the  royalty  from  5  per  cent,  of  the  amount  of  the  sales  of  the 
15,000  separators  to  $1  per  separator  and  the  excess  of  10  per  cent. 
of  the  net  profits  over  that  amount,  and  to  embody  the  commission  con- 
tract and  the  royalty  contract  thus  modified  in  the  new  written  agree- 
ment. The  new  agreeme|it  was  drawn.  It  conformed  to  this  oral 
agreement  and  embodied  its  terms.  There  was  no  mutual  or  other 
mistake  in  its  draft. 

But  the  company  insists  that  the  evidence  of  the  acts  of  the  parties 
on  June  4,  1907,  entitles  it  to  a  reformation  of  the  contract:  (1)  Be- 
cause they  establish  a  mutual  mistake  in  the  execution  of  it ;  and  (2) 
because  Bailey  is  estopped  by  his  acts  on  that  day  from  resisting  such 
a  reformation.  In  the  forenoon  of  June  4,  1907,  the  contract  was  pre- 
sented to  the  officers  and  members  of  the  board  of  directors  of  the  com- 
pany for  examination  and  execution.  There  was  more  than  one  copy 
of  it.  C.  A.  Lisle,  the  president,  had  one  copy  from  which  he  read 
aloud  to.  the  gentlemen  present,  and  some  of  the  other  directors  had 
the  other  copy,  and  at  one  time  during  the  meeting  it  was  in  the  hands 
of  Orr,  the  treasurer  of  the  company  and  the  attorney  at  law.  Direc- 
tors C.  A.  Lisle,  Edwin  Lisle,  Orr,  Standage,  Ferris,  Ganiard,  and 
Bailey,  and  Vice  President  Woolson  were  present.  C.  A.  Lisle  testified, 
in  answer  to  the  question,  "What  was  said,  if  anything,  with  regard  to 
what  the  compensation  was  of  the  Galloway  contract  for  machines  man- 
ufactured under  those  circumstances?"  that  he  explained  that  it 
"was  10  per  cent.,  on  a  10  per  cent,  basis,  with  a  $1  guaranty,  on  all 
sales  made  and  delivered  and  paid  for" ;  that  Mr.  Orr  said  that  was 
correct,  that  was  the  way  the  contract  was  made,  and  that  the  matter  of 
the  Monarch  separators  was  to  be  on  the  same  basis  as  before.  He 
testified  that  Mr.  Bailey  explained  that  the  matter  of  the  Monarch 
separators  was  to  be  on  the  basis  of  50  per  cent,  of  all  above  half  of 
the  list  price.  He  did  not  testify  that  he  told  the  directors  that  the 
reduced  royalty  was  all  that  Bailey  was  to  receive  on  the  Galloway  sep- 
arators, or  that  Bailey  had  agreed  to  renounce  or  waive  his  commis- 
sion contract.  Edwin  Lisle  testified  tliat  C.  A.  Lisle  said  to  the  meet- 
ing that  he  and  Bailey  had  agreed  to  combine  the  two  contracts  into 
one,  to  carry  on  the  Monarch  business  as  theretofore,  and  that  Bailey 
had  decided  to  accept  10  per  cent,  of  the  net  profits  as  his  compensa- 
tion, his  commission  or  royalty,  on  the  Galloway  contract,  but  that  he 
must  have  $1  down  and  the  balance  of  the  10  per  cent,  at  the  close  of 
the  year ;  that  he  then  turned  to  Bailey,  and  asked  him  if  that  was  cor- 
rect, and  he  answered,  "Yes."    He  further  testified  that  Mr,  Orr  said 
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that,  as  he  understood  it,  Bailey  waived  everything  but  his  $1  and  the 
10  per  cent.,  providing  there  was  a  10  per  cent.,  and  that  Bailey  nodded 
his  head,  "Yes."  Mr.  Orr  testified  that  Lisle  proceeded  to  read  the 
contract ;  "that  he  read  down  to  the  clause  where  it  provided  for  the 
10  per  cent,  royalty  or  profit,  whatever  you  call  that  10  per  cent. ;"  that 
he  explained  that,  and  said  that  it  applied  only  to  the  Galloway  con- 
tract, or  contracts  of  a  similar  nature.  He  then  testified  that  he  asked 
Mr.  Lisle  if  that  was  all  the  compensation  Mr.  Bailey  was  to  receive 
on  the  Galloway  contract,  and  he  said  that  it  was ;  that  he  looked  over 
towards  Bailey,  but  Bailey  did  not  say  anything,  or  do  anything;  'that 
he  did  not  object  to  the  statement.    Mr.  Orr  also  testified  thus: 

"When  Mr.  Lisle  read  down  to  the  clause  in  the  contract  which  states  the 
50  per  cent,  of  the  list  price  agreement,  again  he  said  that  that  applied  to  the 
Monarch  machines,  and  other  machines  that  were  sold  in  the  same  way  as  the 
Monarch  was  sold.  I  don't  remember  that  Bailey  said  anything  in  regard  to 
that  He  was  there  and  took  part.  The  main  talk  was  about  the  10  per  cent 
agreement" 

He  also  testified: 

"When  I  asked  Mr.  Lisle  if  that  was  all  that  Mr.  Bailey  was  to  get  under 
the  Galloway  contract,  that  there  was  to  be  no  commission  for  selling,  he 
said  that  Mr.  Bailey  waived  any  commission  on  account  of  the  large  number 
of  machines  and  Uie  royalty  would  amount  to  so  much." 

This  was  all  the  testimony  in  support  of  the  contention  that  at  this 
meeting  Bailey  by  act  or  silence  assented  or  agreed  to  the  proposition 
that  by  the  contract  to  be  made  or  otherwise  he  waived  or  surrendered, 
or  would  waive  or  surrender,  his  commission  of  that  part  of  the  amount 
realized  from  the  sales  of  the  15,000  separators  in  excess  of  the  re- 
tail list  price.  When  this  testimony  is  examined  in  view  of  the  issue 
whether  the  alleged  admission  of  Bailey  extended  over  a  waiver  of  the 
SO  per  cent,  commission  on  sales  of  the  15,000  separators,  or  was  lim- 
ited to  the  modification  of  the  royalty,  it  is  far  from  convincing.  Bear- 
ing in  mind  the  fact  that  the  royalty  on  the  Monarch  and  on  all  other 
machines  under  the  contract  of  June  5,  1906,  was  5  per  cent  of  the 
sales  and  the  fact  that  the  reduction  of  this  royalty  was  the  only  re- 
duction discussed  in  the  negotiations  for  the  contract,  or  at  this  meeting 
of  the  board  of  directors,  the  statement  that  the  matter  of  the  Monarch 
separators  was  to  be  on  the  same  basis  as  before  is  perfectly  consistent 
with  the  fact  that  the  commission  on  the  Galloway  separators  was  to  be 
the  same  as  before,  and  that  the  only  reduction  was  on  the  royalty  up- 
on them. 

Another  striking  fact  about  this  testimony  is  that,  so  far  as  it  sus- 
tained the  contention  that  Bailey  by  word  or  act  consented  or  agreed 
that  he  waived  or  surrendered,  or  that  the  contract  under  discussion 
provided  that  he  should  surrender  or  waive,  his  commission,  it  rests 
on  hearsay  and  the  testimony  of  Mr.  Orr,  who,  according 
to  the  testimony  of  Edwin  lisle,  stated  at  the  meeting  that, 
as  he  understood  the  contract,  Bailey  waived  everything  but  his 
dollar  and  the  10  per  cent.  Mr.  Orr  was  certainly  incorrect  in  his 
understanding  of  the  contract  which  was  then  before  him  and  under 
consideration,  for  it  not  only  fails  to  evidence  any  waiver  or  sur- 
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render  of  Bxiyihing  except  the  difference  between  the  5  per  cent,  on 
the  sales  and  the  $1  and  the  10  per  cent,  on  the  profits,  but  provides 
for  the  pa)mient  by  the  company  of  the  very  same  commission,  to  wit, 
the  excess  of  the  sales  above  50  per  cent,  of  the  retail  price  on  all 
Bailey's  sales,  and  in  the  first  paragraph  of  it  expressly  provides  that 
the  settlement  on  the  15,000  separators  shall  be  made  under  this 
agreement.  As*Mr.  Orr  was  mistaken  in  his  understanding  of  the 
contract,  he  may  be  in  his  understanding  of  what  was  said  and  done 
at  the  meeting.  The  testimony  of  Edwin  Lisle  as  to  the  admission 
of  Bailey  is  founded  on  what  he  heard  said  by  Orr,  and  the  testi- 
mony of  Mr.  Orr  that,  when  Lisle  was  reading  the  10  per  cent,  clause, 
he  asked  him  if  that  was  all  that  Mr.  Bailey  was  to  get  under  the 
Galloway  contract,  and  Lisle  answered  that  Mr.  Bailey  waived  any 
commission  on  account  of  the  large  number  of  the  machines  and  the 
royalty  would  amount  to  so  much,  is  testimony  of  what  he  heard 
Lisle  say.  Lisle  himself  was  on  the  stand,  and  he  did  not  testify  to 
any  such  statement  or  fact.  The  testimony  of  these  witnesses  to  the 
sayings  of  each  other  about  facts  is  not  as  persuasive  as  would  be 
the  testimony  of  the  sayers  to  the  facts. 

But  their  testimony  on  the  crucial  issue  in  the  case  is  shaken  and 
contradicted  by  the  evidence  of  others  present.  Bailey  testified  that 
there  was  more  discussion  at  the  meeting  of  the  10  per  cent,  clause 
than  of  any  other;  that  the  conmiission  of  50  per  cent,  of  the  list 
price  was  not  mentioned  to  his  knowledge;  that  the  paragraph  in 
the  contract  regarding  it  was  read  to  the  board  and  remarks  were 
called  for;  that  he  made  no  remarks  about  the  contract,  and  as  he 
was  interested  he  did  not  vote  upon  it;  and  that  the  matter  of  re- 
linquishing or  reducing  his  commission  of  the  excess  of  the  sales  over 
50  per  cent,  of  the  list  price  on  the  15,000  separators  was  never  dis- 
cussed with  him,  and  he  never  agreed  to  do  so.  He  testified  that 
Mr.  Woolson,  the  vice  president,  was  not  satisfied  with  the  10  per 
cent,  clause,  and  the  meeting  adjourned  to  the  afternoon,  and  Woolson 
took  a  copy  of  the  contract.  Woolson  was  called  as  a  witness  and 
examined  by  the  company,  but  it  asked  him  no  questions  about  the 
acts  and  sayings  at  the  meeting,  and  when  Bailey's  attorney  under- 
took to  do  so  the  company  objected,  on  the  ground  that  such  testimony 
was  not  cross-examination,  and  he  did  not  testify  upon  the  subject. 
Director  Ferris  was  in  the  city  during  the  trial,  and  he  was  not  called 
to  testify.  Director  Standage  testified  that  he  heard  the  discussion  at 
the  meeting ;  that  Bailey  wanted  a  profit  above  the  5  per  cent. ;  thaf 
Lisle  said  they  could  not  pay  five  per  cent.,  but  he  would  pay  $1  for 
each  separator;  that,  if  it  amounted  to  more,  Bailey  was  to  have  it; 
that  he  "was  to  have  half  of  the  price  of  the  machines,  the  purchase 
price,  the  selling  price,  half  of  the  purchase  price ;  that  is  my  mean- 
ing of  it  He  wanted  a  10  per  cent,  profit  I  think.  Mr.  Lisle  said 
he  could  not  pay  it,  and  Mr.  Orr  said  the  same.  Mr.  Bailey  argued 
for  that  amount,  for  $1  and  10  per  cent.  They  said  they 
would  pay  him  $1 ;  that  is  my  memory.  I  understood  Mr.  Bailey 
agreed  to  it."  Director  Ganiard  testified  that  he  was  present  when 
the  contract  was  read  aloud  to  the  members  of  the  board  by  C  A. 
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Ivisle  in  the  forenoon  of  June  4,  1907;  that  he  also  read  it  to  himself; 
that  Mr.  Orr  was  reading  it;  that  he  did  not  hear  any  claim  ad- 
vanced by  any  of  the  company's  officers  that  Bailey  was  not  to  have 
commission  on  the  Galloway  business;  that  they  wanted  him  to  re- 
duce the  royalty,  but  that  no  claim  was  ever  advanced  to  him  that 
Bailey  should  not  get  the  eiccess  over  50  per  cent,  of  the  list  price 
on  the  Galloway  business ;  that  "they  considered  the  royalty  too  high. 
I  do  not  think  there  was  anything  else  objected  to.  I  know  there  was 
not.'* 

After  the  contract  was  signed,  the  Galloway  contract  was  accepted, 
and  all  parties  entered  upon  the  performance  of  it.  The  Lisle  Com- 
pany rendered  accounts  monthly  to  Bailey,  and  paid  him  $1  on  each 
separator  sold  under  the  Galloway  contract ;  but  it  never  paid  him  the 
excess  of  10  per  cent,  of  the  profits,  if  any,  nor  the  commission  of 
the  excess  of  these  sales  over  50  per  cent,  of  the  retail  list  price  of 
the  machines,  and  its  officers  testify  that  he  never  demanded  nor 
claimed  these  amounts  until  February  19,  1912.  Bailey  testified  that, 
shortly  after  receiving  the  first  account  of  settlement  under  the  sec- 
ond Galloway  contract,  he  noticed  that  the  company  had  credited  him 
with  only  the  $1  per  machine,  and  he  went  to  Edwin  Lisle  and  asked 
him  where  the  commission  was  for  the  machines;  that  he  said  there 
was  no  commission,  that  all  they  were  going  to  pay  him  was  the  $1 
per  machine,  and  that  he  told  Lisle  that  that  was  not  according  to 
his  understanding  at  all ;  that  he  told  Director  Ganiard  about  it,  but 
that  after  thinking  it  over  he  concluded  that,  as  they  were  just  start- 
ing tlie  business,  he  would  let  the  matter  rest  in  the  hope  of  an 
amicable  settlement  later,  and  he  concluded  to  stand  upon  his  con- 
tract. Edwin  Lisle  testified  that  no  such  conversation  took  place 
between  him  and  Bailey.  There  was  other  evidence  in  the  case,  but 
none  that  can  change  the  result  which  that  which  has  been  recited 
compels. 

[2]  The  jurisdiction  of  a  court  of  equity  to  reform  a  written  con- 
tract for  mutual  mistake,  or  for  mistake  on  one  side  and  fraud,  deceit, 
or  inequitable  conduct  on  the  other,  is  indisputable.  But  the  purpose 
of  a  written  contract  is  to  furnish  a  record  of  the  terms  of  the  agree- 
ment of  the  parties  not  easily  impeached,  and  thereby  to  avoid  sub- 
sequent disputes  and  conflicting  testimony  and  claims  regarding  its 
terms  and  their  meaning.  To  accomplish  this  purpose,  and  to  pre- 
vent such  disputes  from  annulling  written  agreements,  two  rules  have 
been  firmly  established  in  equity:  First,  tihat  the  burden  is  on  the 
complainant  to  prove  the  mutual  mistake,  or  the  mistake  of  one  party 
and  the  deceit,  fraud,  or  inequitable  conduct  of  the  other,  upon  which 
he  relies  for  a  modification  or  avoidance  of  the  contract ;  and,  second, 
that  in  view  of  the  written  record  of  the  terms  of  the  agreement  made 
at  the  time  a  preponderance  of  the  evidence  is  insufficient,  and  nothing 
less  than  evidence  that  is  plain  and  convincing  beyond  reasonable  con- 
troversy will  constitute  such  proof  as  will  warrant  a  modification  or 
reformation  of  a  written  agreement.  Simmons  Creek  Coal  Co.  v. 
Doran,  142  U.  S.  417,  435,  12  Sup.  Ct.  239,  35  L.  Ed.  1063;  Thall- 
mann  v.  Thomas,  111  Fed,  277,  283,  49  C  C.  A.  317,  323;  Hearne 
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V.  Marine  Ins.  Co.,  87  U.  S.  488,  490,  22  L.  Ed.  395;  Maxwell  Land 
Grant  Case,  121  U.  S.  325,  381,  7  Sup.  Ct  1015,  30  L.  Ed.  949; 
Biser  V.  Bauer,  205  Fed.  229,  232,  123  C.  C.  A.  417,  420. 

The  circumstances  surrounding  these  parties  when  they  entered 
upon  the  contract  of  June  4,  1907,  the  fact  that  they  were  then 
bound  by  contracts  under  which  Mr.  Bailey  was  entitled  to  receive 
upon  the  sales  of  the  15,000  separators  as  commission  as  sales  agent 
the  excess  of  the  sales  above  50  per  cent.,  of  the  retail  list  price  of 
the  machines  and  a  royalty  of  5  per  cent,  of  the  sales,  the  fact  that 
the  evidence  does  not  establish  any  assent  or  agreement  on  his  part 
to  make  a  contract  to  reduce  his  commission,  although  it  does  show 
that  he  agreed  to  make  a  contract  reducing  his  royalty  prior  to  the 
time  that  the  contract  of  June  4,  1907,  was  drawn,  the  fact  that  there 
was  never  any  discussion  or  debate  about  the  reduction  of  the  com- 
mission or  the  amount  of  it,  but  the  provision  of  the  contract  of  June 
4,  1907,  regarding  it  was  in  effect,  the  same  as  the  provision  in  the 
contract  of  November  7,  1906,  the  improbability  that  there  would 
have  been  a  change  of  this  commission  or  a  relinquishment  of  it  with- 
out debate  or  discussion,  the  fact  that  the  testimony  as  to  the  con- 
versation and  statements  in  the  presence  of  the  board  on  June  4, 
1907,  when  the  draft  of  the  contract  was  in  the  hands  of  the  officers 
of  the  company  and  was  being  considered,  is  conflicting,  and  it  is  not 
probable  that  Mr.  Bailey  would  have  consented  to  a  relinquishment 
of  his  commission  on  that  day  without  debate  or  discussion  or  ob- 
jection, have  forced  our  minds  to  the  conclusion  that  in  this  case  the 
complainant  fell  far  short  of  establishing  by  even  a  preponderance, 
of  the  testimony,  much  less  by  evidence  that  is  plain  and  convincing 
beyond  controversy,  either  that  there  was  a  mutual  mistake  in  the 
drafting  or  signing  of  the  contract,  or  that  the  defendant  Bailey  by 
silence,  act,  or  speech  at  the  meeting  of  the  board  of  directors  of  the 
company  ever  indicated  his  admission  or  assent  to  any  statement  that 
the  royalty  was  all  the  compensation  he  was  to  receive  for  the  sale 
of  the  15,000  separators,  that  the  commission  clause  of  the  contract 
was  inapplicable  to  the  sale  of  these  separators,  or  that  he  relin- 
quished his  commission  upon  them. 

[3]  Even  if  the  fact  were  established  that  Bailey  assented  to  Lisle's 
or  Orr's  misstatement  of  the  terms  or  meaning  of  the  contract  after 
it  had  been  written  and  when  it  was  in  the  hands  of  the  company 
ready  to  be  signed,  where  any  officer  of  the  company  could,  and 
some  of  them  did,  read  it,  that  fact  would  present  no  sufficient  ground 
for  its  reformation  or  modification.  Conscience,  good  faith,  and 
reasonable  diligence  condition  the  right  to  relief  ii;i  equity.  The 
contract  was  being  read  by  and  to  the  officers  of  the  company,  not 
to  see  what  the  company  and  Bailey  had  agreed  upon,  but  to  see 
whether  or  not  it  expressed  their  agreement.  It  is  the  duty  of  one, 
when  he  becomes  a  party  to  a  written  contract,  to  examine  its  pro- 
visions and  determine  for  himself  what  obligations  and  what  liabili- 
ties it  imposes,  and,  if  need  be,  to  seek  legal  advice  upon  that  subject. 
It  is  negligence,  and  clear  failure  to  exercise  ordinary  care  or  dili- 
gence, for  intelligent  business  men,  one  of  whom  is  a  lawyer,  holding 
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in  their  hands  and  reading  a  written  contract  which  clearly  states 
their  agreement,  to  rely  on  any  statement  or  assent  made  by  the  op- 
posite party  regarding  the  terms  or  obligation  of  the  agreement,  rather 
than  upon  the  written  terms  themselves,  and  "courts  of  equity  will 
not  relieve  parties  from  the  consequences  of  their  own  folly,  or  as- 
sist them  when  their  condition  is  attributable  to  a  failure  to  exercise 
ordinary  care  for  their  own  protection."  Great  Western  Mfg.  Co. 
V.  Adams,  176  Fed.  325,  327,  99  C.  C.  A.  615,  617;  Travelers'  Ins. 
Co.  V.  Henderson,  69  Fed.  762,  767,  768,  16  C.  C.  A.  390,  395,  396; 
Burk  V.  Johnson,  146  Fed.  209,  215,  216,  76  C.  C.  A.  567,  573,  574; 
Upton  V.  Tribilcock,  91  U.  S.  45,  50,  23  h.  Ed.  203. 

[4]  Nor  can  the  complainant  escape  from  the  effect  of  this  prin- 
ciple of  equity  on  the  ground  that,  if  Bailey  assented  to  or  admitted 
the  truth  of  the  misstatements  of  the  terms  of  the  proposed  contract 
which  Lisle  and  Orr  made,  he  would  be  estopped  to  rely  upon  and 
enforce  the  actual  terms  of  the  agreement,  or  would  be  guilty  of  de- 
ceit or  inequitable  conduct,  (1)  because  that  cause  of  relief  was  not 
pleaded,  and  (2)  because  such  an  admission  or  assent  would  not  con- 
stitute actionable  deceit,  estoppel,  or  inequitable  conduct.  In  Insur- 
ance Co.  V.  Mowry,  96  U.  S.  544,  547  (24  L.  Ed.  674),  Mr.  Justice 
Field,  delivering  the  opinion  of  the  Supreme  Court,  said : 

"An  estoppel  cannot  arise  from  a  promise  as  to  future  action  with  respect 
to  a  right  to  be  acquired  upon  an  agreement  not  yet  made.  •  ♦  »  The 
doctrine  has  no  place  for  application  when  the  statement  relates  to  rights 
depending  upon  contracts  yet  to  be  made,  to  which  the  person  complaining 
is  to  be  a  party.  He  has  it  in  his  power  in  such  cases  to  guard  in  advancei 
against  any  consequences  of  a  subsequent  change  of  intention  and  conduct 
by  the  person  with  whom  he  is  dealing.  For  compliance  with  arrangements 
respecting  future  transactions  parties  must  provide  by  stipulations  in  their 
agreements  when  reduced  to  writing." 

The  theory  of  estoppel,  deceit,  or  inequitable  conduct  utterly  fails 
here,  because  the  complainant  had  the  same  knowledge  and  means  of 
knowledge  of  what  the  agreement  to  be  signed  was  that  Bailey  had, 
to  wit,  the  written  contract  itself  in  the  hands  of  its  officers,  and 
knowledge  of  the  fact  by  the  deceiver,  and  absence  of  knowledge  and 
of  the  ready  means  of  knowledge  by  the  deceived,  are  indispensable 
to  an  estoppel,  or  to  such  deceit  or  inequity  as  will  warrant  the  avoid- 
ance of  a  written  contract.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.  v. 
Belliwith,  28  C.  C.  A.  358,  362,  83  Fed.  437,  441. 

The  decree  below  must  be  reversed,  and  the  case  must  be  remanded 
to  the  court  below,  with  directions  to  dismiss  the  suit  on  its  merits 
and  to  proceed  witli  the  trial  of  the  action  at  law.  And  it  is  so  or- 
dered. 
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WUERPBL  et  al.  y.  COMMERCIAL  GERMANIA  TRUST  &  SAVINGS 

BANK. 

In  re  SMITH  BROS.  CO.,  Limited. 

(Circuit  Court  of  Appeals,   Fifth  Circuit     December  15,  1916.     Rehearing 
Denied  January  10,  1917.) 

No.  2903. 

1.  Bankbuptot  «=>440— Appellate  PBOCEEDiwas— Mode  of  Rbvibw — ^"Con- 

TBOVESST  Arising  ik  the  Bankkuptcy  Pboceedings.** 

Where  a  creditor,  whose  claim  has  been'  filed  and  allowed  as  a  general 
dalm,  and  who  has  received  a  dividend  thereon,  afterward  files  a  peti- 
tion to  have  the  remainder  of  his  claim  allowed  as  a  preferential  debt 
and  paid  In  full,  the  controversy  thereon  Is  one  "arising  In  the  bank- 
ruptcy proceeding,"  and  the  decree  Is  reviewable  by  appeal  under  Bankr. 
Act  July  1,  1898,  c.  541,  t  24a,  80  Stat  553  (Comp.  St  1913,  §  9608). 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §  915;  Dec. 
Dig.  ®=»440. 

For  other  definitions,  see  Words  and  Phrases,  Second  Series,  Contro- 
versy Arising  In  the  Bankruptcy  Proceedings.] 

2.  Bankbuptot    ^=s>293(1) — Jubisdiction    op    Coubt — Aj)vebsb    Claim    to 

Pbopbbty. 

A  court  of  bankruptcy  has  Jurisdiction  to  adjudicate  upon  a  petition 
claiming  a  fund  which  Is  alleged  to  have  come  l^to  the  hands  of  a 
trustee. 

[Ed.  Note, — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  {  411;  Dec. 
Dig.  «=>293(1).] 

8.  Bankbuptot  ^=»345 — Claiu  to  Pbiobitt — Estoppel. 

A  creditor,  by  filing  a  general  claim,  which  Is  allowed,  and  on  which  he 
receives  a  dividend.  Is  not  estopped  thereby  from  afterward  asserting  his 
right  to  preferential  payment.  In  the  absence  of  any  showing  that  the 
trustee  has  been  prejudiced  by  the  delay. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  {g  531,  532, 
534,  539,  540;    Dec  Dig.  <Ss>345.] 

4.  Bankbuptot    ^=s>140(2) — Pbopbbtt    Vesting    in    Tbustbb — Equities    of 

Thibd  Pebsons. 

To  entitle  a  claimant  to  recover  from  a  trustee  money  alleged  to  have 
been  received  imder  such  circumstances  as  to  render  a  bankrupt  a  trustee 
ex  malefido,  it  must  be  shown  that  the  money  augmented  the  estate  held 
for  distribution  among  general  creditors;  but  proof  of  the  receipt  of  the 
money  by  the  bankrupt  imder  such  circumstances  casts  the  burden  on 
the  trustee  to  show  that  the  estate  did  not  benefit  thereby. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  {  219;  Dec.  Dig. 
<©=>140(2).] 

5.  Bankbuptot  «=»345^— Claims — Pbiobitibs. 

A  commercial  corporation  assigned  an  account  against  a  customer  to 
claimant  bank  as  collateral  security  for  a  note.  By  mistake  the  customer 
remitted  direct  to  the  corporation,  which  deposited  the  draft  to  its  credit, 
and  on  the  same  day  used  the  proceeds,  together  with  all  other  money  it 
had  on  deposit,  in  payment  of  existing  obligations,  and  it  did  not  appear 
that  it  ever  replaced  such  deposits.  It  was  at  that  time  insolvent,  and 
was  afterward  adjudged  bankrupt.  Claimant  filed  its  claim  as  a  general 
creditor,  and  the  same  was  allowed.  Held  that,  under  the  facts,  it  was 
not  entitled  to  priority  of  payment  of  its  claim  in  full  over  other  creditors. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  531,  632, 
634,  539,  540;    Dec.  Dig.  <g=>345.] 

^s>For  other  cases  see  some  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Louisiana ;   Ruf us  E.  Foster,  Judge. 

In  the  matter  of  the  Smith  Bros.  Company,  Limited,  bankrupt.  A. 
C.  Wuerpel  and  another,  trustees,  appeal  from  an  order  directing 
payment  in  full  of  the  claim  of  Commercial  Germania  Trust  &  Savings 
Bank.    Reversed. 

See,  also,  231  Fed.  934,  146  C.  C.  A.  130. 

This  was  an  appeal  from  an  order  confirming  the  report  of  a  si>ecial  master, 
and  adjudging  that  the  appellee  be  paid  out  of  the  funds  in  the  hands  of  the 
trustee  the  amount  of  its  alleged  prior  claim  in  the  sum  of  $4»153,  with  in- 
terest, less  a  credit  of  $706.01,  being  the  dividend  paid  appellee  on  its  claim, 
which  it  had  also  filed  and  had  allowed  as  an  unsecured  claim.  After  having 
done  so,  it  filed  a  petition  in  the  bankrupt  cause  for  the  allowance  of  its 
claim  as  a  prior  claim.  The  petition  was  by  the  District  Judge  referred  to  a 
special  master,  and  upon  his  report  the  decree  appealed  from  was  entered. 

The  facts  are  substantially  agreed  upon.  The  bankrupts  were  dealers  in 
coffee.  On  May  26, 1913,  the  bankrupts  sold  to  J.  S.  Brown  &  Bro.,  of  Denver, 
263  bags  of  coffee  for  $4,153.  They  transferred  to  the  appellee  the  invoice 
against  the  purchaser  by  a  written  assignment  indorsed  on  the  f^ce  of  the 
invoice.  The  transfer  was  absolute  in  terms,  but  was  intended  to  secure  a 
note  executed  by  the  bankrupts  to  the  appellee  in  like  amount  and  of  the  same 
date.  The  purchasers  were  notified  by  the  appellee,  the  bank,  of  the  transfer, 
and  of  its  interest  in  the  account,  and  the  purchasers  were  asked  to  remit 
direct  to  the  appellee  the  amount  of  th^  invoice.  On  June  10.  1913,  the  pur- 
chasers, through  error,  sent  a  draft  for  the  amount  of  the  invoice  to  the  bank- 
rupts. The  manager  of  the  bankrupts  was  out  of  their  oflice  on  the  receipt  of 
the  draft,  and  the  bankrupts'  cashier  deposited  the  draft  to  the  credit  of 
the  bankrupts  at  the  German-American  National  Bank,  which  collected  the 
draft  By  stipulation  of  the  parties  it  was  agreed  that,  "so  far  as  the  trus- 
tees of  the  bankrupt  estate  know,  all  the  money  in  the  German-American  Na- 
tional Bank  on  June  10, 1913,  to  the  credit  of  Smith  Bros.  Ck)mpany,  Limited, 
and  aU  the  money  deposited  in  said  bank  after  that  date  to  the  credit  of 
Smith  Bros.  Company,  Iilmited,  in  so  far  as  it  was  checked  out,  was  used  to 
meet  the  obligations  of  Smith  Bros.  Company,  limited,  &nd  that  all  money  in 
the  Commercial  Germania  Trust  &  Savings  Bank  to  the  credit  of  Smith  Bros. 
Company,  Limited,  on  May  28,  1913,  and  all  the  money  therein  deposited  after 
that  date  to  the  credit  of  said  company,  in  so  far  as  the  same  was  checked* 
was  used  to  meet  the  obligations  of  said  company,  and  that  Smith  Bros. 
Company,  Limited,  were  insolvent  on  June  14,  1913,  when  the  remittance  of 
$4,153  was  received  from  J.  S.  Brown  Mercantile  Company."  It  was  also 
shown  that  on  June  14,  1913,  the  bankrupts  were  overdrawn  at  the  close 
of  business  with  the  German-American  National  Bank,  with  the  Hibemia 
National  Bank,  and  that  there  was  a  general  debit  balance  against  them,  tak- 
ing into  account  the  balances  and  overdrafts,  at  all  the  banks  at  which  Uiey 
did  business,  of  about  $4,000.  There  were  other  facts  in  evidence,  not  neces- 
sary to  be  set  out. 

Charlton  R.  Beattie,  of  New  Orleans,  La.,  for  appellants. 
Edwin  T.  Merrick  and  Ralph  J.  Schwarz,  both  of  New  Orleans,  La., 
for  appellee. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

GRUBB,  District  Judge  (after  stating  the  facts  as  above).  The 
record  presents  three  questions  of  practice  and  procedure,  and  one  of 
substantive  right 
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[1]  1.  The  case  is  brought  to  this  court  by  appeal,  and  the  appel- 
lee contends  that  the  appeal  was  taken  more  than  10  days  from  the 
date  of  the  judgment  appealed  from,  and  should  be  dismissed  be- 
cause taken  too  late.  The  appellee  contends  that  the  appeal  must  be 
taken  under  section  25a^  contending  that  the  judgment  appealed  from 
was  one  "allowing  or  rejecting  a  debt  or  claim  <yi  $500  or  over."  The 
appellant  contends  that  the  appeal  was  allowed  under  section  24a, 
which  .invests  Circuit  Courts  of  Appeal  "with  appellate  jurisdiction 
of  controversies  arising  in  bankruptcy  proceedings  from  the  courts  of 
bankruptcy  from  which  they  have  appellate  jurisdiction  in  other  cas- 
es/' and  that  time  for  taking  the  appeal  was  6  months. 

In  view  of  the  fact  that,  prior  to  the  time  of  the  filing  of  the  peti- 
tion on  which  the  order  appealed  from  was  made,  the  appellee's  claim 
had  been  allowed  in  full  as  an  unsecured  claim,  and  that  the  trustee 
makes  no  complaint  of  its  allowance  in  full  as  an  unsecured  claim, 
but  has  paid  a  dividend  of  17  per  cent,  on  it  as  such,  we  think  it 
clear  that  the  appeal  by  the  trustee  is  not  taken  from  a  judgment  al- 
lowing a  claim  under  section  25a.  The  petition  was  filed  with  the 
District  Judge,  and  by  him  referred  to  a  special  master.  Its  prayer 
was  to  be  allowed  full  payment  of  its  already  allowed  unsecured  claim, 
as  a  prior  claim,  and  this  was  the  relief  granted. 

In  the  case  of  Hewit  v.  Berlin  Machine  Works,  194  U.  S.  296- 
299,  24  Sup.  Ct.  690,  691  (48  L.  Ed.  986),  the  Supreme  Court  said: 

"If  the  tmstee  had  carried  the  case  to  the  Circuit  Court  of  Appeals  on  pe- 
tition for  supervision  and  revision  under  section  24b  of  the  Bankruptcy  Liaw, 
the  case  would  have  fallen  within  Holden  v.  Stratton,  191  U.  S.  115  [24  Sup. 
CL  45,  48  L.  Ed.  116],  and  the  appeal  to  this  court  would  have  failed.  But 
he  took  it  there  by  appeal,  though  accompanied  by  some  apparent  effort  to 
av«il  himself  also  of  the  other  method.  And  as  the  BerUn  Machine  Works  as- 
serted title  to  the  property  in  the  possession  of  the  trustee  by  an  interven- 
tion raising  a  distinct  and  separable  issue,  the  controversy  may  be  treated 
as  one  of  tibose  'controversies  arising  in  bankruptcy  proceedings,'  over  which 
the  Circuit  Court  of  Appeals  eonld,  under  section  24a,  exercise  appeUate  Ju- 
risdletion  as  in  other  cases.  Section  25a  relates  to  appeals  from  judgments 
in  eertain  enumerated  steps  in  bankruptcy  proceedings,  in  respect  of  which 
special  provision  therefor  was  required  (Holden  v.  Stratton,  supra)  while  sec- 
tion 24a  relates  to  controversies  arising  in  bankruptcy  proceedings  in  the  ex- 
ercise by  the  bankruptcy  courts  of  the  Jurisdiction,  vested  in  them  at  law  and 
in  equity  by  section  2,  to  settle  the  estates  of  bankrupts  and  to  determine 
controversies  in  relation  thereto.** 

Hewit  v.  Berlin  Machine  Works  was  a  controversy  relating  to  the 
ownership  of  certain  machines  claimed  by  both  the  trustee  and  ven- 
dor. In  this  case,  the  controversy  is  as  to  the  ownership  of  a  fund 
claimed*  by  both  the  trustee  and  the  appellee.  It  is  entirely  separate 
from  the  matter  of  the  allowance  of  the  claim,  and  so  is  not  governed 
by  Coder  v.  Arts,  213  U.  S.  223,  29  Sup.  Ct.  436,  53  L.  Ed.  772,  16 
Ann.  Cas.  1008,  and  Matter  of  Loving,  224  U.  S.  183,  32  Sup.  Ct  446, 
56  L.  Ed.  725.  Nor  was  it  partially  connected  with  the  allowance  of 
a  claim,  presenting  in  addition  the  question  of  a  right  to  a  lien,  de- 
pendent upon  a  pure  question  of  law,  as  in  Huttig  Sash  &  Door  Co, 
v.  Stitt,  218  Fed.  1,  133  C.  C.  A.  641.  On  the  contrary,  it  is  a  pro- 
ceeding entirely  independent  of  any  question  as  to  the  allowance  or 
rejection  of  a  claim,  but  is  a  controversy  arising  in  the  bankruptcy 
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proceeding.  The  appeal  was  properly  taken  under  section  24a,  and  the 
time  for  perfecting  it  was  6  months  from  the  date  of  judgment. 

[2]  2.  The  trustee  asserts  that  the  bankrupt  court  was  without  ju- 
risdiction to  hear  the  petition  because  he  contends  the  fund  being  liti- 
gated about  never  reached  the  trustee,  and  could  not  be  said  to  be  in  his 
possession,  when  the  appellee's  petition  was  filed.  However,  if  the  ap- 
pellee is  entitled  to  any  relief,  it  is  on  the  theory  that  the  amount  claim- 
ed in  the  petition  did  reach  the  trustee  in  some  form.  If  the  fund  was 
in  the  possession  of  the  trustee  when  the  petition  was  filed,  then  the 
bankruptcy  court  had  jurisdiction  to  determine  all  claims  asserted 
against  it.  The  face  of  the  petition  filed  by  appellee  showed  the  con- 
troversy to  have  been  one  within  the  jurisdiction  of  the  bankrupt  court. 
It  is  not,  therefore,  a  case  where  the  claimant  would  be  required  to  sue 
the  trustee  in  a  plenary  suit  in  the  state  court  under  section  23a.  A  de- 
termination that  the  fund  in  controversy  never  reached  the  estate  in 
bankruptcy  in  any  form  would  necessitate  a  decision  for  the  appellant 
on  the  merits,  as  well  as  upon  the  jurisdictional  question. 

[3]  3.  The  trustee  also  contends  that  the  fact  that  appellee  filed  an 
unsecured  claim  for  the  amount  here  in  controversy,  which  was  al- 
lowed and  on  which  it  received  a  dividend,  without  asserting  any  right 
of  priority,  operates  as  an  estoppel  against  its  now  asserting  any  such 
priority.  The  record  does  not  show  that  the  trustee  was  in  any  way 
induced  to  change  his  position  by  the  act  of  appellee.  It  does  not  show 
that  he  has  paid  out  funds  for  costs  or  dividends  that  he  would  have 
retained  for  the  satisfaction  of  the  appellee's  prior  claim,  had  he  been 
advised  it  was  to  be  asserted.  Nor  does  it  appear  that  the  trustee  was 
injured  by  delay  in  asserting  the  alleged  priority  of  appellee's  claim  in 
the  way  of  making  his  proof  or  otherwise.  In  the  absence  of  such  a 
showing,  we  do  not  think  the  estoppel  can  be  sustained. '  Wallace  v. 
Stone,  107  Mich.  190,  65  N.  W.  113. 

[4]  4.  The  last  question  is  whether  the  record  shows  the  appellee  to 
be  entitled  to  ^  priority  in  payment  of  its  claim  over  unsecured  credi- 
tors. The  claimed  right  is  predicated  upon  the  theory  that  the  bank- 
rupts in  receiving  and  using  the  draft,  which  it  had  in  equity  assigned 
for  value  to  the  appellee,  became  a  trustee  ex  maleficio  for  the  appel- 
lee, entitling  it  to  follow  the  fund,  as  far  as  it  was  traceable,  and  re- 
cover it  for  the  satisfaction  of  its  claim.  Two  things  are  necessary  to 
entitle  appellee  to  the  relief  it  asks.  The  draft  must  have  been  received 
and  cashed  by  the  bankrupts  under  circumstances  which  would  make 
them  trustees  in  invitum,  and  of  this  proposition  there  can  be  no  doubt 
from  the  admitted  facts  contained  in  the  record.  The  second  ^quisite 
is  that  the  estate  in  bankruptcy  was  augmented  or  benefited  by  the  fund 
arising  out  of  the  collection  of  the  draft  by  the  bankrupts.  The  law  is 
well  settled  that  such  augmentation  of  or  advantage  to  the  bankrupt 
estate  must  arise  from  the  transaction ;  otherwise,  the  injured  person 
fails  to  trace  the  fund  into  the  assets  of  the  insolvent  or  bankrupt 
estate,  and,  failing  to  do  so,  ranks  only  as  an  unsecured  creditor,  along 
with  all  others.  If  it  be  shown  that  the  injured  person  contributed 
nothing  to  the  assets  for  distribution  among  common  creditors,  by  the 
fund  or  property  he  lost  to  the  insolvent  or  bankrupt,  then  there  is  no 
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equity  in  allowing  him  to  withdraw  from  the  fund  for  such  distribution 
an  amount  he  never  added  thereto.  The  equity  depends  upon  the  effect 
which  the  property  or  money  of  the  injured  person  had  in  swelling  or 
increasing  that  fund.  It  is  not  right  that  what  was  wrongfully  obtained 
by  the  bankrupt  from  the  injured  person  should  be  divided  among  his 
creditors,  who  were  not  victims  of  the  wrong  done.  The  equity  de- 
pends upon  the  fact  Gf  such  division  of  the  property  of  the  injured 
person.  If  it  be  shown  that  there  was  in  fact  no  property  of  the  in- 
jured person  that  went  to  the  insolvent  estate  for  division  among  cred- 
itors, then  it  would  be  inequitable  to  take  from  creditors  that  which 
belonged  to  them,  and  not  to  the  injured  person,  and  give  it  to  the  in- 
jured person. 

A  wrong  done  the  injured  person  b)r  the  insolvent  is  not  sufficient 
in  itself  to  establish  the  right  to  priority.  Profit  resulting  from  the 
wrong  to  creditors  must  also  exist.  The  amount  of  such  profit  is  the 
amount  the  injured  person  is  entitled  to  reclaim  from  the  fund  for 
distribution.  If  it  be  shown  that  no  increase  has  resulted  to  the  fund 
for  distribution,  then  no  profit  results  to  the  creditors,  and  there  is  nG 
equitable  reason  for  a  reclamation  by  the  person  wronged.  It  is  also 
true  that  the  advantage  or  increase  must  be  to  the  fund  for  distribu- 
tion among  creditors,  and  not  to  the  insolvent  or  bankrupt  himself. 
It  is  quite  clear  that  if  the  insolvent  or  bankrupt  is  shown  to  have 
dissipated  the  fund  obtained  by  his  wrong  to  his  personal  use,  and 
in  a  manner  that  adds  nothing  to  the  amount  of  his  assets  that  come 
to  his  assignee  or  trustee,  then  his  creditors  profit  nothing  by  the 
transaction.  If  the  identical  property  or  money  obtained  from  the 
wrong  person  by  the  bankrupt  was  immediately  lost  by  him.  in  spe- 
cie, in  gambling  or  by  any  other  means,  which  added  nothing  to 
his  property  or  estate,  and  so  did  not  augment  the  assets  that  came 
into  the  hands  of  his  assignee  or  trustee,  when  he  was  declared  in- 
solvent or  adjudged  bankrupt,  it  is  clear  that  the  wronged  person 
could  not  trace  his  property  or  money  into  a  fund,  into  which  they 
had  concededly  never  entered  in  any  shape.  It  would  then  not  be 
a  question  of  identifying  the  property  in  that  fund,  for  the  property 
never  would  have  been  a  part  of  the  fund.  It  is  also  true  that,  though 
the  property  or  money,  obtained  by  the  wrong  of  the  bankrupt,  en- 
tered the  estate  of  the  bankrupt  before  bankruptcy,  but  can  be  in- 
dubitably shown  to  have  departed  from  it,  before  bankruptcy,  in  the 
s.ense  that  the  creditors  of  the  bankrupt  could. not  benefit  from  it,  on 
distribution,  there  can  exist  no  reason  for  depriving  the  creditors  of 
what  they  would  otherwise  have  received  on  distribution,  because  of 
a  wrong  of  the  bankrupt  through  which  they  profited  nothing. 

[5]  Coming  to  apply  this  principle  to  the  instant  case:  There  is 
no  doubt  that  the  Smith  Bros.  Company,  Limited,  received  the  $4,153,. 
the  proceeds  of  the  draft  which  should  have  gone  to  appellee.  Hav- 
ing received  them,  they  are  presumed  to  have  augmented  the  estate 
that  came  to  the  trustee  in  bankruptcy,  unless  the  contrary  is  affirma- 
tiveljr  shown  by  the  record.  The  trustee  must  satisfy  the  court  that  he 
received  no  part  of  the  proceeds  of  the  draft,  and  that  the  unsecured 
creditors,  represented  by  him,  got  no  benefit  therefrom.  If  the  evi- 
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dence  had  shown  that  the  officer  of  the  bankrupt,  who  handled  the 
draft,  had  appropriated  its  proceeds  to  his  individual  use,  the  ab- 
sence of  benefit  to  both  the  bankrupt  and  its  creditors  would  be  ap- 
parent. In  that  event  no  part  of  its  proceeds  could  have  swelled 
the  assets  of  the  estate  in  bankruptcy.  In  tiiis  case  the  evidence  and 
the  stipulation  show  that  the  proceeds  of  the  draft  did  go  to  the  credit 
of  the  bankrupt  corporation;  it  also  shows,  as  we  understand  the 
stipulation  and  the  concession  in  the  printed  brief  for  the  appellee,  that 
it  was  paid  out  by  the  bankrupt  in  satisfaction  of  its  existing  obliga- 
tions, and  that  this  happened  on  June  14,  1913,  the  day  the  bankrupt 
received  the  draft.  It  was  deposited  to  the  credit  of  the  bankrupt 
with  the  German-American  National  Bank  on  that  day.  All  funds 
at  that  bank  were  withdrawn  by  it  before  the  close  of  business  on 
that  day.  Some  of  the  checks  withdrawing  funds  from  the  German- 
American  National  Bank  were  drawn  in  favor  of  the  Hibemia  Na- 
tional Bank.  However,  that  this  was  not  a  mere  transfer  of  funds 
from  one  bank  to  the  other  is  made  apparent  by  the  fact,  shown  by 
the  record,  that  the  bankrupt  was  overdrawn,  at  the  close  of  business 
of  the  same  day,  at  the  Hibernia  National  Bank  as  well.  It  must, 
therefore,  have  Employed  all  the  funds  there  deposited  from  the  Ger- 
man-American National  Bank  for  the  pa3rment  of  its  existing  obliga- 
tions. It  is  also  shown  that,  at  the  close  of  business  on  the  same  day, 
the  bankrupt  had  no  credit  balance  in  the  aggregate  at  all  the  banks 
with  which  it  dealt. 

It  IS  not  claimed  that  the  proceeds  of  the  draft  went  into  the  pur- 
chase of  new  goods,  but,  on  the  contrary,  that  they  went  entirely  to 
reduce  existing  obligations.  That  this  was  a  benefit  to  the  bankrupt 
is  obvious.  The  test,  however,  is  whether  it  was  of  interest  to  the 
general  creditors,  by  swelling  tiie  fund  or  assets  that  came  to  the  trus- 
tee for  distribution  among  them.  If  new  goods  had  been  bought  by 
the  bankrupt  with  the  proceeds  of  the  draft,  which  went  into  its  gen- 
eral stock,  and  presumably  remained  there  till  surrendered  to  the 
trustee,  or  if  there  had  remained,  at  all  times  till  bankruptcy  inter- 
vened, a  balance  to  the  credit  of  the  bankrupt,  at  any  or  all  of  the 
banks  with  which  it  did  business,  an  amount  in  which  the  proceeds 
of  the  draft  might  be  represented,  an  augmenting  of  the  assets  that 
came  to  the  trustee  would  be  shown.  The  stipulation  and  record 
affirmatively  show  that  no  such  use  was  made  of  the  proceeds  of  the 
draft,  but  that,  on  the*  contrary,  they  were  used  exclusively  to  pay 
existing  obligations,  and  added  nothing  to  the  property  or  money 
that  went  to  the  trustee  in  bankruptcy.  Unless  it  can  be  said  that 
paying  some  debts  benefits  the  creditors  not  paid,  no  benefit  results 
in  this  case.  If  the  draft  had  been  indorsed  by  the  bankrupt  to  a 
single  creditor,  to  whom  it  owed  a  like  amount,  it  is  clear  that  the 
other  creditors  of  the  bankrupt  could  not  have  been  benefited  by  such 
pa)mient,  in  the  full  amount  of  the  draft,  since  the  creditor  paid  would 
only  have  depleted  the  assets  on  distribution  in  bankruptcy,  to  the 
extent  of  the  dividend  paid  by  the  estate,  which  in  case  of  insolvency 
would  be  less  than  the  full  debt.  The  benefit,  resulting  to  the  estate 
in  bankruptcy,  would  lie  solely  in  the  amount  of  the  dividend  that 


Digitized  by 


Google 


WUBRPEL  V,  GOMMBBCIAL  GEBMANIA  TBU8T  A  SAVINGS   BANK        276 

payment  of  the  creditor  paid  in  full  before  bankruptcy,  avoided  the 
necessity  of  paying  out  of  the  assets.  This,  then,  is  all  that  should 
be,  in  that  event,  taken  from  the  creditors,  since  it  represents  the  full 
benefit  received  by  them  from  the  payment  to  the  bankrupt. 

In  the  instant  case,  the  concession  is  that  the  proceeds  of  the  draft 
were  paid  out  to  existing  creditors.  The  diflferences  between  the  sug- 
gested case  and  this  case  would  lie  only  in  the  increased  difficulty  of 
showing  that  the  fund  was  dissipated  before  reaching  the  trustee ;  but 
this  becomes  unimportant  in  view  of  the  concession.  In  this  case 
there  is  also  this  difference  from  the  illustration.  The  appellee  has 
filed  a  claim  as  an  unsecured  creditor  in  the  full  amount  of  the  pro- 
ceeds of  the  draft  it  was  entitled  to,  which  has  been  allowed,  and  has 
received  and  will  receive  upon  it  the  full  dividend  paid  to  other  credi- 
tors. This  would  have  been  the  extent  of  the  liability  of  the  estate 
to  the  creditors,  whose  obligations  were  paid  in  full,  had  they  not 
been  paid,  but  had  filed  claims.  In  that  event,  no  claim  would  have 
been  filed  by  the  appellee.  So  that,  in  this  case,  the  record  shows 
that  the  unsecured  creditors  received  no  benefit  from  the  receipt  of 
the  proceeds  of  the  draft  by  the  bankrupt,  either  in  increased  assets  or 
reduced  liabilities.  The  only  difference  is  in  the  personnel  of  the 
claimants  who  filed  the  claim,  which  is  immaterial  to  the  creditors 
participating  in  the  distribution.  ■ 

Nor  can  it  be  said  that  the  obligations  paid  with  the  proceeds  of 
the  draft  would  have  been  paid  out  of  other  funds  of  the  bankrupt 
on  deposit  on  June  14,  1913,  and  must  be  referred  to  those  other  sums, 
upon  the  principle  that  the  bankrupt  would  have  first  used  the  funds 
it  had  the  right  to  use  for  that  purpose.  The  record  shows  an  ex- 
haustion of  all  its  funds,  subject  to  check,  in  all  banks  with  which 
it  had  an  account,  upon  the  closing  of  business  on  that  day.  It  can- 
not be  presumed  that  an  overdraft  would  have  been  permitted  in  so 
large  an  amount  The  presumption  is,  therefore,  overcome  by  the 
proof  that  claims  in  the  amount  of  the  proceeds  of  the  draft  were 
paid  on  June  14,  1913,  and  that  the  bankrupt  had  no  funds  with 
which  to  have  paid  them,  other  than  the  proceeds  of  the  draft.  So  it 
affirmatively  appears  that  the  proceeds  of  the  draft  went  into  and 
out  of  the  estate  of  the  Smith  Bros.  Company,  Limited,  the  bank- 
rupt, on  June  14,  1913.  Unless  replaced  between  that  date  and  June 
26,  1913,  when  there  was,  in  effect,  a  general  assignment  made  by 
the  Smith  Bros.  Company,  Limited,  the  fund  for  distribution  among 
creditors  did  not  profit  by  ^hem.  The  record  contains  no  evidence 
of  such  replacement.  The  misappropriation  of  the  proceeds  of  the 
draft  does  not  appear  to  have  been  discovered  until  June  26,  1913, 
and  there  could  have  been  no  intentional  replacement.  The  bank- 
rupt was  insolvent  June  14,  1913.  The  record  does  not  satisfactorily 
show  how  much  money,  if  any,  the  bankrupt  had  to  its  credit  on 
June  26,  1913.  It  does  show  large  collections  by  the  liquidators  be- 
tween that  date  and  the  filing  of  the  petition  in  bankruptcy,  which 
were  turned  over  to  the  bankrupt  court.  The  proceeds  of  the  draft, 
of  course,  did  not  enter  into  such  sum.  While  the  burden  is  on  the 
trustee  to  show  that  the  proceeds  of  the  draft  went  out  of  the  estate 
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of  Smith  Bros.  Company,  Limited,  before  the  assets  of  that  company 
were  taken  possession  of  by  creditors,  we  do  not  think  that  the  trus- 
tee, having  shown  their  departure,  would  also  have  the  burden  of 
showing  that  they  did  not  again  re-enter  the  fund  tliat  went  to  cred- 
itors upon  insolvency. 

The  view  of  the  law  we  have  expressed  is  sustained  by  the  deci- 
sions. In  the  case  of  City  Bank  v.  Blackmore,  75  Fed.  771,  773,  21 
C.  C.  A.  514,  515,  Circuit  Judge  Taft,  for  the  Court  of  Appeals  for 
the  Sixth  Circuit  said,  after  holding  that  the  record  showed  a  case 
for  the  allowing  of  a  priority  of  payment,  if  the  fund  for  disposition 
among  creditors  was  shown  to  have  been  enhanced : 

"The  sole  question  is,  therefore,  whether  the  credit  thus  secured  to  the  Com- 
mercial Bank  and  Its  receiver  by  the  draft  entitled  the  City  Bank  to  take 
$5,000  out  of  the  assets  held  hy  the  receiver.  The  question  must  certainly 
be  answered  in  the  negative,  in  any  view  which  can  be  taken,  unless  it  appears 
that  the  assets  were  increased  $5,000  by  the  credit,  or  that  the  claims  against 
them  were  so  decreased  that  there  was  $5,000  more  for  distribution  among 
those  who  remained  creditors  after  the  credit  than  there  would  have  been, 
had  no  credit  been  given  to  the  Commercial  Bank  for  the  draft  This  does 
not  appear.  If  no  such  credit  had  been  allowed  by  the  National  Bank  of  the 
Republic,  it  would  merely  have  been  a  claimant  for  $5,000  more,  and  would 
have  been  entitled,  not  to  $5,000  in  full,  but  only  to  pro  rata  dividends  on 
that  amount.  The  benefit  to  the  general  fund  from  the  draft,  therefore,  is 
limited  to  the  amount  of  the  dividends  payable  on  $5,000,  and  that  amount 
the  receiver  has  already  allowed  to  the  City  Bank.  It  has  no  ground  for  com- 
plaint, therefore.  No  authority  has  been  dted  to  show  that  a  claim  founded 
on  fraud  is  eiltitled  to  a  priority  over  other  claims.  It  Is  only  where,  by  the 
rescission  of  the  contract  out  of  which  the  claim  arises,  on  the  ground  of 
fraud,  the  specific  thing  parted  with  or  its  proceeds  can  be  suflaciently  identi- 
fied to  be  returned,  that  fraud  seems  to  give  a  priority  of  distribution.  It 
may  not  be  necessary  to  show  earmarks  upon  the  proceeds  of  the  thing  parted 
with  to  justify  such  a  remedy,  but  it  must  at  least  appear  that  the  funds  in 
the  hands  of  the  receiver  were  increased  or  benefited  by  the  proceeds,  and 
the  recovery  is  limited  to  the  extent  of  this  increase  or  benefit.  In  every 
case  relied  upon  by  counsel  for  appellant,  recovery,  if  decreed,  was  based  on 
the  fact  that  the  property  in  the  hands  of  the  assignee  or  receiver  of  the 
person  or  bank  against  whom  the  claim  of  fraud,  right  to  rescind,  and  prior- 
ity of  distribution  was  made,  included  in  its  mass  either  the  very  thing  part- 
ed with  or  its  proceeds.  Railroad  Co.  v.  Johnston,  133  U.  S.  573,  10  Sup.  Ct 
390  [33  L.  Ed.  683];  Armstrong  v.  Bank,  148  U.  S.  50,  13  Sup.  Ct.  533  [37  U 
Ed.  363] ;   Cragie  v.  Hadley,  99  N.  Y.  131,  1  N.  B.  537  [52  Am.  Rep.  9]." 

In  the  case  of  Frelinghuysen  v.  Nugent,  36  Fed.  229-239,  Jus- 
tice Bradley,  for  the  Circuit  Court  for  the  District  of  New  Jersey, 
said: 

"Another  difficulty  in  the  complainant's  case  is  the  want  of  identity  of  the 
property  claimed  with  the  proceeds  of  the  money  abstracted  from  the  bank. 
Formerly  the  equitable  right  of  following  misapplied  money  or  other  prop- 
erty into  the  hands  of  the  parties  receiving  it  depended  upon  the  ability  of 
identifj'ing  it;  the  equity  attaching  only  to  the  very  property  misapplied. 
This  right  was  first  extended  to  the  proceeds  of  the  property,  namely,  to  that 
which  was  procured  in  place  of  it  by  exchange,  purchase,  or  sale.  But  if  it 
became  confused  with  other  property  of  the  same  kind,  so  as  not  to  be  distin- 
guishable, without  any  fault  on  the  part  of  the  possessor,  the  equity  was  lost 
Finally,  however,  It  has  been  held  as  the  better  doctrine  that  confusion  does 
not  destroy  the  equity  entirely,  but  converts  it  into  a  charge  upon  the  entire 
mass,  giving  to  the  party  Injured  by  the  unlawful  diversion  a  priority  of 
right  over  the  other  creditors  of  the  possessor.  This  is  as  far  as  the  rule  has 
been  carried.    The  difficulty  of  sustaining  the  claim  in  the  present  case  is 
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that  It  does  not  appear  that  the  goods  claimed — ^that  Is  to  say,  the  stock  on 
hand,  finished  and  unfinished — were  either  In  whole  or  In  part  the  proceeds 
of  any  money  unlawfully  abstracted  from  the  bank.  On  the  contrary,  the 
goods  and  stock  on  hand  were  purchased  of  the  other  creditors  of  Nugent 
&  Co.  almost  entirely,  If  not  wholly,  on  credit,  and  really  stand  In  the  place 
of,  and  represent  the  debts  of,  the  firm  due  and  owing  to  said  creditors.  This 
Is  true  with  regard  to  all  the  raw  stock  on  hand,  and  with  regard  to  all  the 
stock  and  materials  from  which  the  manufactured  or  partially  manufactured 
goods  were  produced.  If  any  moneys  derived  from  the  bank  entered  Into  the 
latter,  they  were  those  moneys  which  were  regularly  drawn  by  checks  of  the 
firm  weekly  for  the  payment  of  their  hands.  It  seems  impossible  therefore,  to 
sustain  any  such  general  charge  or  trust  upon  the  goods  and  property  of  Nu- 
gent &  CJo.  as  that  which  has  been  set  up  and  claimed  by  the  complainant." 

In  the  case  of  Boone  County  Bank  v.  Latimer  (C.  C.)  67  Fed.  27, 
the  court  said  on  page  27: 

"The  difllculty  in  sustaining  the  complainant's  claim  Is  that  the  agreed 
statement  of  facts  does  not  show  that  the  sum  of  $1,500,  collected  by  the  Se- 
dalla  bank  for  the  complainant  bank,  stood  mingled  with  other  moneys  of 
the  Insolvent  bank  on  hand  at  the  time  the  b^nk  passed  Into  possession  of  the 
receiver.  On  the  contrary,  the  statement  is  that  between  the  time  of  the  collec- 
tion of  the  money  by  the  bank  and  the  succession  of  the  receiver  the  bank  had 
collected  various  other  sums  of  money,  and  distributed  the  whole  sums  col- 
lected by  it,  with  the  exception  of  $495.29.  So  that  neither  the  whole  sum 
collected  by  it  for  the  complainant  was  on  hand  In  kind,  nor  other  moneys  of 
the  bank  to  that  amount  with  which  it  had  been  mingled.  That  was  precisely 
the  reason  given  by  the  courts  in  the  two  cases  above  cited  for  refusing  the 
relief  asked.  It  did  not  appear  'that  the  goods  claimed  were  either  In  whole 
or  in  part  the  proceeds  of  any  money  unlawfully  abstracted  from  the  bank,' 
and  because  the  property  against  which  It  was  sought  to  enforce  the  Hen  was 
bought  from  other  creditors.  While  the  agreed  statement  of  facts  recites 
that  since  the  receiver  took  possession  he  has  realized  large  sums  of  money 
from  the  assets  of  the  bank,  no  Inference  Is  permissible  that  such,  assets  were 
the  product,  in  whole  or  in  part,  of  the  money  collected  for  the  Boone  County 
Bank.  It  Is  true  that  the  general  assets  of  the  bank  were  augmented  to  the 
extent  of  the  absorption  of  the  $1,500  diverted  from  the  rightful  owner ;  but 
in  the  absence  of  proof  that  the  trust  fund  constituted  a  part  of  the  remain- 
ing assets,  so  converted  Into  money  by  the  receiver  after  his  succession,  I 
feel  constrained  by  the  limit  to  the  equity  rule  established  by  the  federal 
Supreme  Court  not  to  extend  the  Uen  to  the  general  estate.** 

The  general  doctrine  that  the  estate  in  insolvency  must  have  been 
augmented  by  the  fund  sought  to  be  recovered  is  well  settled,  and 
seems  not  to  be  disputed.  Its  application  to  the  facts  of  this  case  is 
the  disputed  question.  The  authorities  cited  are  most  in  point  upon 
the  proper  application  of  the  rule  to  the  facts  shown  by  the  record. 
Following  them,  we  think  that  the  record  affirmatively  shows  that  the 
insolvent  estate,  which  was  to  be  administered  in  bankruptcy  for  the 
benefit  of  the  creditors  of  the  bankrupt,  did  not  profit  from  the  pro- 
ceeds of  the  converted  draft  in  any  respect,  and  that  when  this 
affirmatively  appears  the  injured  or  defrauded  party  is  no  more  than 
an  unsecured  creditor,  entitled  to  no  priority,  since  it  is  not  the  char- 
acter of  the  wrong  done  him  alone,  but  also  the  fact  of  advantage 
received  by  other  creditors  thereby,  that  entitles  him  to  such  priority. 

The  decree  of  the  District  Court,  adjudging  that  the  appellee  was 
entitled  to  be  paid  in  full  out  of  the  assets  of  the  bankrupt  estate,  is 
reversed,  and  the  cause  remanded  to  the  District  Court,  with  direc- 
tions that  the  petition  of  the  appellee  be  dismissed. 
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FIRST  NAT.  BANK  OF  PARIS,  KY.,  et  aL  v.  YERKBS  et  aL 

In  re  H"DTCHCRAFT. 

(Orcait  Court  of  Appeals,  Sixth  Circuit    December  S,  1910.) 

No.  2845 

1.  Bawkkuptct  ^=»461 — Afpkad— Time— Rknditiow  of  Judgment. 

As  regards  time  to  appeal  from  the  judgment  In  bankruptcy,  brought 
Into  the  record  as  an  agreed  exhibit,  it  will  be  regarded  as  rendered,  not 
on  the  date  appearing  at  the  end  thereof,  in  connection  with  the  judge's 
signature,  but  on  the  filing  date  there  appearing  and  also  recited  in  the 
order  allowing  appeal  as  the  date  on  which  the  judgment  was  rendered. 

rBd.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  920-923 ;  Dec 
Dig.  ^=>461.] 

2-  Wabehousbmsii  ^=»20 — ^Reckifts— Identification  of  Propebtt. 

No  lien  was  given  by  warehouse  receipts,  issued  as  security  by  a  private 
warehouseman,  for  a  certain  number  of  bushels  of  grass  seed ;  he  having 
In  his  warehouses  a  greater  quantity,  and  that  covered  by  the  receipts 
not  being  segregated  and  identified  by  mark,  as  required  by  Ky.  St  |  4709. 

[Ed.  Note. — ^For  other  cases,  see  Warehousemen,  Cent  Dig.  H  15,  16; 
Dec.  Dig.  «=»20.1 

8.  Bankbuptcy  ^=»161(1) — Prefbbence— Prior  Ineffectual  Pledge. 

The  fact  that  a  warehouseman  had  pledged  receipts. for  grass  seed,  in- 
effectual because  of  the  seed  not  being  segregated  from  the  mass  and 
Identified,  does  not  prevent  delivery  of  seed  by  him  to  the  creditor,  a  few 
days  before  bankruptcy,  and  after  there  had  been  shipments  from  and 
additions  to  the  seed,  from  operating  as  a  preference. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  {§  261,  262; 
Dec.  Dig.  <S=»16ia).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Kentucky ;   Andrew  M.  J.  Cochran,  Judge. 

In  the  matter  of  R.  B.  Hutchcraft,  bankrupt.  From  a  judgment 
affirming,  on  petition  for  review,  the  order  of  the  referee  sustaining 
exceptions  of  W.  L.  Yerkes,  trustee  in  bankruptcy,  and  others,  to 
the  claim  of  the  Rrst  Natior\al  Bank  of  Paris,  Ky.,  and  another,  said 
creditors  appeal.    Affirmed. 

Emmett  M.  Dickson,  of  Paris,  Ky.,  for  appellants. 
Geo.  R.  Hunt,  of  Lexington,  Ky.,  and  Robert  C.  Talbott,  of  Paris, 
Ky.,  for  appellees. 

Before  WARRINGTON  and  DENISON,  Circuit  Judges,  and 
SESSIONS,  District  Judge. 

PER  CURIAM.  R.  B.  Hutchcraft  carried  on  business  as  a  private 
warehouseman  in  Paris,  Ky.,  for  some  20  years,  and  at  the  times 
of  the  transactions  here  in  issue  conducted  at  least  four  warehouses 
located  in  that  place.  October  30,  1914,  Hutchcraft  executed  and 
delivered  a  deed  of  assignment  of  all  his  property  to  James  McClure, 
reciting  that  he  was  "indebted  in  sundry  sums  to  divers  persons,  which 
he  is  unable  to  pay  in  full  and  is  desirous  of  providing  for  the  pay- 
ment thereof  by  an  assignment  of  his  property  and  effects  for  that 

^E9For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Dlsests  &  Indexes 
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purpose  not  exempt  to  him  by  law."  November  2d  certain  creditors 
of  Hutchcraft  commenced  a  bankruptcy  proceeding  against  him  in 
the  court  below,  and  on  February  2,  1915,  Hutchcraft  was  adjudged 
a  bankrupt ;  and  W.  L.  Yerkes  was  selected  as  trustee  of  the  bank- 
rupt's estate.  February  5th  an  order  of  reference  was  made  by  the 
court  below  to  the  referee  in  bankruptcy  to  receive  claims  against  the 
bankrupt's  estate,  "to  allow  or  disallow  claims,  and  to  pass  upon  se- 
cured and  tmsecured  claims  and  to  adjudicate  priorities." 

The  present  controversy  arose  upon  exceptions  taken  by  the  trustee 
and  certain  creditors  to  claims  filed  with  the  referee  by  the  First  Na- 
tional Bank  of  Paris,  Ky.,  and  to  liens  asserted  to  secure  them. 
These  claims  were  in  form  three  promissory  notes  executed  by  the 
bankrupt  at  Paris,  Ky.,  payable  at  the  bank  and  to  its  order,  and  each 
purported  to  be  secured  by  a  warehouse  receipt,  executed  by  the 
bankrupt,  for  a  named  quantity  of  blue  grass  seed.  The  first  note, 
bearing  date  July  21,  1914,  was  for  $4,000,  payable  in  four  months 
after  date,  and  the  warehouse  receipt  purporting  to  secure  it.  No.  127, 
in  terms  acknowledged  receipt  in  four  different  warehouses,  "for 
account  of  and  subject  to  the  order  of  First  National  Bank,  *  *  * 
seven  thousand  bushels  blue  grass  seed,  deliverable  only  on  return 
and  cancellation  of  this  receipt,  and  payment  of  all  charges  and  ad- 
vances due  and  payable  thereon.  *  *  *  This  receipt  is  given  in 
pursuance  to  the  Kentucky  warehouse  law,  and  is  to  be  governed 
thereby,  as  well  as  by  the  laws  of  the  United  States."  The  second  note, 
bearing  date  August  25,  1914,  was  for  $5,000,  payable  in  four  months 
after  date,  and  the  warehouse  receipt  purporting  to  secure  it,  No. 
126,  in  terms  acknowledged  receipt  in  three  of  the  warehouses  named 
in  No,  127,  for  account  of  the  same  bank,  "eight  thousand  bushels 
stripped  and  cleaned  blue  grass  seed,"  and  was  otherwise  in  form  the 
same  as  No.  127.  However,  it  is  agreed  by  the  parties  that  the 
security  in  terms  given  through  this  warehouse  receipt.  No.  126,  was 
waived  in  order  to  vote  the  claim  at  the  meetings  of  the  bankrupt's 
creditors;  and,  although  proof  of  the  claim  with  this  security  was 
filed,  as  stated,  with  the  referee  "as  of  date  May  25,  1915,"  the  court 
below  treated  the  waiver  as  eflfective;  indeed,  counsel  for  the  bank 
treats  the  waiver  in  the  same  way.  The  third  note,  also  bearing  date 
August  25,  1914,  was  likewise  for  $5,000,  payable  four  months  after 
date,  and  accompanied  by  a  warehouse  receipt,  numbered  130,  which 
in  terms  acknowledged  receipt  in  the  same  warehouses  as  those  named 
in  No.  126,  for  account  of  the  same  bank,  "eight  thousand  bushels 
stripped  and  cleaned  blue  grass  seed,"  and  in  otfier  respects  was  the 
same  in  form  as  the  other  warehouse  receipts. 

June  29,  1915,  the  referee  entered  an  order  disallowing  all  these 
notes  "as  secured  claims,"  and  also  further  disallowing  them  "as  un- 
secured claims  until  and  unless"  the  bank  "shall  first  surrender  to  the 
trustee"  $4,440,  which  the  bank  had  received  from  sales  of  part  of 
the  blue  grass  seed  in  question,  and  upon  the  supposition  that  the  bank 
held  a  lien  on  such  grass  seed ;  and  the  order  also  requires  McClure, 
as  assignee,  to  pay  to  the  trustee  in  bankruptqr  certain  sums,  which 
include  $2,031.80  derived  from  sales  made  of  blue  grass  seed  after 
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the  assignment  and  held  by  the  assignee  for  the  bank  under  a  like 
supposition  of  lien.  Upon  petition  for  review  the  court  below  affirm- 
ed the  order  of  the  referee.  The  First -National  Bank,  in  its  own 
behalf,  and  James  McClure,  as  assignee  of  Hutchcraft,  have  appealed 
from,  and  have  also  filed  a  petition  to  revise,  the  order  of  the  court 
below. 

[1]  The  trustee  and  the  objecting  creditors,  appellees,  have  inter- 
posed a  motion  to  dismiss  the  appeal  on  the  ground  that  it  was  not 
taken  within  10  days  after  the  judgment  of  the  court  was  rendered. 
The  date  September  15,  1915,  appears  at  the  end  of  the  order,  or 
judgment,  of  the  District  Court,  in  connection  with  the  signature  of 
the  judge;  but  the  filing  date  and  the  signature  of  the  court  clerk 
are  shown  at  the  commencement  of  the  judgment  under  the  date 
September  16th.  The  apparent  reason  for  so  disclosing  the  dates  is 
that  the  judgment  order  was  brought  into  the  record  as  an  agreed 
exhibit,  although  the  exhibit  also  bears  the  certificate  of  the  clerk. 
The  appeal  was  allowed  September  27th.  It  is  evident  that  the  appeal 
was  or  was  not  taken  within  the  time  prescribed  by  section  25a  of 
the  Bankruptcy  Act  of  July  1,  1898,  c.  541,  30  Stat.  553  (Comp.  St. 
1913,  §  9609),  according  as  the  16th  or  the  15th  of  September  is  to 
be  regarded  as  the  date  on  which  the  judgment  was  rendered.  If  this 
took  place  September  15th,  the  10  days  period  within  which  the  ap- 
peal might  have  been  taken  expired  on  Saturday,  the  25th.  If  the 
rendition  occurred  September  16th,  the  nominal  appeal  period  ended 
on  Sunday,  the  26th,  and,  according  to  section  31  of  the  Bankruptcy 
Act  (Comp.  St.  1913,  §  9615),  was  extended  to  Monday,  the  27th,  when 
the  appeal  was  allowed.  The  natural  inference  arising  from  the  ex- 
hibit which  discloses  the  judgment  and  the  dates  in  question,  as  stated, 
is  that  the  filing  date,  rather  than  the  other  date,  there  shown  indicates 
the  time  of  rendition  of  the  judgment  in  accordance  with  both  the 
appearance  docket  and  the  journal  of  the  court. 

This  view  derives  support  from  the  order  of  the  court  entered  Sep- 
tember 27,  1915,  allowing  the  appeal  and  fixing  the  amount  of  the 
appeal  bond;  it  is  there  stated  that  the  judgment  was  "rendered  on 
the  16th  day  of  September,  1915,*'  and  it  is  worthy  of  notice  that 
one  of  the  recitals  of  the  appeal  bond  states  that  "on  the  16th  day 
of  September,  1915,  *  *  *  judgment  was  rendered,"  etc.  There 
is  no  apparent  reason  to  believe  that  the  District  Judge  intended  the 
judgment  to  become  effective  until  it  was  regularly  filed  with  the  clerk 
of  the  court  and  notation  of  the  filing  upon  the  appearance  docket 
and  entry  upon  the  journal  had  taken  place.  Hence  to  treat  the  date 
appearing  at  the  foot  of  the  judgment  as  dominating  the  express  filing- 
date  would  seemingly  be  to  contradict  the  journal  of  the  court.  The 
journal  imports  absolute  verity;  and  it  may  safely  be  presumed  that 
the  date,  September  15th,  was  written  by  mistake.  In  re  McCall, 
145  Fed.  898,  907,  76  C.  C.  A.  430  (C.  C.  A.  6).  We  therefore  con- 
clude that  the  appeal  was  seasonably  allowed.  It  should  be  added  that, 
in  view  of  the  issues  of  fact  which  were  concluded  below  and  are 
contested  here,  the  remedy  sought  through  the  petition  to  revise  was 
inappropriately  chosen;   and  the  petition  to  revise  will,  for  that  rea- 
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son,  as  well  as  in  consequence  of  its  inconsisteQcy  with  the  appeal, 
be  dismissed. 

[2]  The  controlling  feature  of  the  case  made  here  is  dependent 
upon  questions  of  fact.  These  questions  concern  the  identity  of  the 
blue  grass  seed  which  was  described  in  the  warehouse  receipts.  The 
description  appearing  in  the  first  receipt.  No.  127,  is,  as  we  have  seen, 
simply  a  stated  number  of  bushels  of  "blue  grass  seed"  stored  in 
four  different  warehouses  of  the  bankrupt ;  and  the  descriptions  con- 
tained in  the  other  two  receipts  state  that  specified  quantities  of  "strip- 
ped and  cleaned  blue  grass  seed"  are  stored  in  three  of  the  four  ware- 
houses named  in  the  first  receipt.  It  appears  by  the  evidence  that  each 
of  the  quantities  of  seed  so  specified  was  kept  in  bags,  but  nothing  was 
done  in  respect  of  any  of  the  bags  themselves,  or  of  5ie  groups  in  which 
they  were  placed,  to  indicate  in  whose  favor  the  seed  was  attempted 
to  be  pledged;  nor  does  it  appear  how  much  of  the  seed  was  con- 
tained in  any  one  of  the  warehouses  named.  The  contention  of  ap- 
pellants amounts  to  a  concession,  as  of  course  it  must  be  conceded, 
that  identification  of  the  seed  was  in  each  instance  a  necessary  part 
of  any  valid  pledge.  The  contention,  however,  is  that  this  requisite 
was  met  by  the  claim  that,  at  the  time  each  transaction  in  issue  took 
place,  all  the  blue  grass  seed  belonging  to  the  bankrupt  and  contained 
in  the  warehouses  named  was  included  in  the  descriptions  appearing 
in  the  receipts.  True,  when  seed  was  stored  by  strangers  in  the  ware- 
houses of  the  bankrupt,  the  practice  was  to  identify  the  seed  by  display 
of  the  depositors'  names  upon  or  about  the  piles  of  bags  containing 
the  seed;  but  nothing  of  this  kind  was  done  with  respect  to  seed 
belonging  to  the  bankrupt.  It  results  that  the  bankrupt's  blue  grass 
seed  which  was  kept  in  any  of  the  warehouses  named  in  the  receipts 
was  identifiafble  only  by  the  absence  of  name  or  token  of  any  sort  to 
indicate  ownership;  and  if  it  were  conceded  for  present  purposes 
that  valid  pledges  of  all  such  seed  might  have  been  made  through  the 
execution  and  delivery  of  warehouse  receipts  by  appropriate  descrip- 
tions therein  of  the  seed  and  the  warehouses  in  which  it  was  stored, 
still  no  progress  would  be  gained  unless  it  can  safely  be  said  that  a 
serious  mistake  of  fact  was  made  alike  by  the  referee  and  the  trial 
judge ;  for,  in  the  course  of  his  opinion.  Judge  Cochran  said : 

''The  referee  has  reached  the  conclusion  that  there  was  more  blue  grass 
seed  in  the  warehouses  when  the  receipts  were  given  than  the  quantities  call- 
ed for  therein,  and  such  is  my. conclusion  from  a  careful  consideration  of  the 
evidence." 

Further,  and  concerning  an  insistence  made  by  counsel  for  the 
bank  that  the  decision  below  has  more  far-reaching  consequences  than 
are  involved  in  the  case  itself,  there  is  an  obvious  hazard  in  Kentucky 
of  employing  private  warehouse  receipts  of  the  vague  character  here 
used  which  may  be  illustrated  by  the  two  transactions  disclosed  in 
the  receipts  of  August  25,  1914,  where  the  same  quantity  and  kind 
of  seed  were  in  each  instance  thus  described :  "Eight  thousand  bushels 
stripped  and  cleaned  blue  grass  seed."  For,  as  is  pointed  out  in  the 
opinion  below,  it  has  been  held  by  the  court  of  last  resort  of  Kentucky 
that,  as  respects  pledges  made  by  private  warehousemen,  part  of  a 
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"common  mass'*  of  a  g^iven  commodity,  such  as  No.  2  wheat,  must  be 
"segregated  and  designated  by  some  mark,"  and  that,  if  this  is  not 
done,  the  holder  of  a  warehouse  receipt  merely  describing  part  of 
the  commodity  by  its  classified  name  acquires  no  right  under  the 
receipt.  Mercer  Nat  Bank  of  Harrodsburg  v.  Hawkins  &  Co/s  As- 
signee, 104  Ky.  171,  176,  46  S.  W.  717.  Concededly  this  is  opposed 
to  the  general  rule,  recently  considered  by  this  court,  concerning 
pledges  of  units  of  a  commodity  which  are  necessarily  the  equivalent 
of  each  other.  Interstate  Banking  &  Trust  Co.  v.  Brown,  235  Fed.  32, 
40, C.  C.  A. . 

Apart,  then,  from  the  question  of  fact  whether  all  of  the  "strip- 
ped and  cleaned  blue  grass  seed"  belonging  to  the  bankrupt  and 
stored  in  the  warehouses  named  was  described  in  the  receipts,  it  is 
not  perceived  how,  in  view  of  the  rule  laid  down  in  the  Mercer  Bank 
Case,  the  First  National  Bank  here  secured  a  Hen  under  either  or 
both  of  the  receipts  of  August  25,  1914.  This  is  strengthened  by 
the  fact  that  pledges  made  through  tiie  issue  of  warehouse  receipts  are 
in  large  measure  regulated  in  Kentucky  by  statute  (2  Ky.  Stat.  [Car- 
roll Ed.,  1915]  p.  2426,  et  seq.);  and  this  but  accentuates  the  soimd- 
ness  of  the  trial  judge's  ruling  that  his  opinion  was  governed  by  the 
decisions  of  the  Court  of  Appeals  of  that  state  (Security  Warehouse 
Co.  v.  Hand,  206  U.  S.  415,  425,  27  Sup.  Ct.  720,  51  L.  Ed.  1117,  11 
Ann.  Cas.  789;  Taney  v.  Penn  Bank,  232  U.  S.  174,  180,  34  Sup. 
Ct.  288,  58  L.  R.  A.  558;  Dale  v.  Pattison,  234  U.  S.  399,  404,  34 
Sup.  Ct.  785,  58  L.  Ed.  1370,  52  L.  R.  A.  [N.  S.]  754;  First  Nat. 
Bank  v.  Guarantee  Title  &  Trust  Co.,  178  Fed.  187,  189,  190,  101 
C.  C.  A.  507  [C.  C.  A.  3]). 

[3]  It  is  urged  that,  if  the  liens  intended  to  be  given  through  the 
issue  of  receipts  Nos.  127  and  130  (the  lien  claimed  under  126  being 
waived)  failed  for  lack  of  constructive  delivery  of  the  seed,  this  de- 
fect was  subsequently  cured  to  the  extent  at  least  of  two  carloads 
which  were  actually  delivered  to  the  bank.  These  two  carloads  were 
sold,  one  on  October  26,  1914,  for  $2,280,  and  the  other  on  October 
29th  for  $2,160.  The  sales  were  made  and  the  seed  was  shipped  to 
the  purchasers  at  the  instance  of  Hutchcraft  and  by  consent  of  the 
bank,  given  through  McClure,  its  cashier.  The  bills  of  lading  were 
issued  in  the  name  of  the  bank,  and  the  sales  proceeds  were  turned 
over,  to  the  bank.  The  insistence  that  these  transactions  were  de- 
signed to  carry  into  execution  the  original  purpose  to  pledge  the 
seed  overlooks  the  question  whether,  at  the  times  the  receipts  were 
given  and  accepted  in  July  and  August,  1914,  any  particular  lots  of 
seed  were  described  in  the  receipts  or  were  segregated  from  other 
lots  of  like  seed  of  the  bankrupt,  so  as  to  enable  the  parties  in  the 
following  October  to  establish  any  identity  between  the  seed  attempted 
to  be  pledged  and  the  two  carloads  of  seed.  Both  the  first  quantities 
of  seed  and  the  carloads  were  equally  indeterminate  as  respects  the 
disputed  pledges;  and  this  is  destructive  of  any  subsequent  delivery 
theory ;  indeed,  it  does  not  appear  that  the  bankrupt  even  owned  the  two 
carloads  of  seed  at  the  times  the  receipts  were  given.  We  say  this 
because,  in  addition  to  evidence  showing  the  fact,  it  is  frankly  ad- 


Digitized  by 


Google 


FIBST  NAT.  BANK  Y.  TBBKES  283 

mitted  by  counsel  for  the  bank  that  "as  a  matter  of  convenience, 
and  in  order  to  carry  on  his  business,  he  (Hutchcraf  t)  did  place  other 
seed  in  the  warehouse  while  he  was  not  running  the  cleaner" ;  and 
this  was  after  the  receipts  were  given.  The  shipment  transactions, 
therefore,  must  be  tested  with  reference  to  the  bankruptcy  and  the 
right  of  the  trustee  to  challenge  the  validity  of  the  transfer  involved 
on  the  ground  that  it  amounted  to  a  preference.  We  observe,  in 
passing,  that  the  facts  upon  which  counsel's  contention  must  be  based 
as  to  the  effect  of  the  shipment  transactions,  as  well  as  any  claim 
of  equitable  lien,  differ  from  the  controlling  facts  in  Sexton  v.  Kessler, 
225  U.  S.  90,  32  Sup.  Ct.  657,  56  L.  Ed.  995,  Gage  Lumber  Co.  v. 
McEldowney,  207  Fed.  255,  124  C.  C.  A.  641  (C.  C.  A.  6),  and  the 
cases  relied  on  by  the  bank. 

Pursuing  the  question  of  preference,  it  will  be  recalled  that  the  as- 
signment by  Hutchcraft  to  McClure  was  made  October  30,  1914,  the 
day  immediately  following  the  last  one  of  the  two  shipments  in  ques- 
tion, and  that  the  bankruptcy  proceeding  was  commenced  November 
2d,  three  days  after  the  assignment.  McClure  was  the  oflficer  of  the 
bank  who  conducted  the  transactions  which  resulted  in  the  issue  of 
the  warehouse  receipts  and  was  also  the  assignee  named  in  Hutch- 
craft's  deed  of  assignment.  Both  the  referee  and  the  trial  judge 
considered  the  facts  relating  to  these  shipments ;  both  concluded  that 
Hutchcraft  was  then  insolvent,  and  that  the  transfer  of  the  two 
carloads  of  seed  operated  as  a  preference,  and  that  the  bank  had 
reasonable  cause  to  believe  that  it  would  so  operate.  Our  consid- 
eration of  the  referee's  review  of  the  evidence,  in  connection  with 
Judge  Cochran's  opinion  and  our  own  examination  of  the  record,  sat- 
isfies us  that  their  conclusions  ought  not  to  be  disturbed.  The  present 
decision  is  at  last  rested  upon  the  opinion  below,  a  copy  of  which 
(omitting  the  statement  of  facts)  follows;*  and  the  judgment  is  ac- 
cordingly affirmed,  with  costs. 

iThe  claim  of  Uen  is  based  on  the  warehouse  receipts  hereinbefore  men- 
tioned. The  bankrupt  was  a  private  warehouseman  and  it  was  possible  for  . 
him  by  means  of  warehouse  receipts  to  pledge  blue  grass  seed  owned  by  him 
and  in  his  possession  to  secure  the  payment  of  his  notes.  The  matter  is 
covered  by  statutory  provisions  which  have  been  construed  by  the  Court  of 
Appeals  of  Kentucky.  I  am  governed  by  the  decisions  of  that  court  oh  the 
subject    Etheridge  v.  Sperry,  139  U.  S.  266,  11  Sup.  Ct  565,  35  L.  Ed.  171.         l 

Section  4769  provides  that  the  receipt  shall  set  forth  "the  quantity,  quaUty, 
kind  and  description  th^reof,  if  known"  and  that  the  thing  for  which  the  re- 
ceipt is  given  "shall  be  designated  by  some  mark.'*  The  Court  of  Appeals  has 
considered  the  question  as  to  what  is  essential  to  be  done  in  order  to  make 
tbe  warehouse  receipt  valid  in  two  officially  reported  opinions,  to  wit:  Fergu- 
son V.  Northern  Bank  of  Kentucky,  14  Bush  (Ky.)  555,  29  Am.  Hep.  418; 
Mercer  National  Bank  v.  Hawkins,  104  Ky.  174,  46  S.  W.  717. 

In  tb.e  Northern  Bank  of  Kentucky  Case  the  receipts  had  been  given  for 
sugar-cured  hams,  in  one  instance  for  3,600  and  the  other  8,250.  These  were 
not  all  the  hams  in  the  warehouse.  All  that  were  therein  were  in  mass  and 
all  marked  "Krauth,  Ferguson  &  Co.  Eclipse."  It  was  held  that  they  passed 
no  title.  Judge  Pryor  said  that  the  brand  on  each  of  the  hams  was  ''not  the 
mark  or  distinguishing  feature  required,"  and  that  "it  must  be  such  as  will 
enable  the  party  to  identify  the  property  and  to  distinguish  it  from  a  similar 
kind  and  quality;  such  is  the  plain  purpose  of  the  statute."  He  added:  "If 
there  were  no  other  hams  in  the  warehouse  with  the  same  trade-mark  on 
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them  than  those  contained  In  the  receipt,  the  description  would  be  stifBdent." 
In  the  Mercer  National  Bank  Case  the  receipts  were  given  for  specific  quanti- 
ties of  No.  2  wheat,  part  of  a  common  mass.  It  was  held  that  they  passed 
no  title.  The  court  followed  the  decision  in  the  earlier  case  and  stated  that 
it  was  therein  held  that  in  case  of  a  receipt  issued  "on  property,  which  was 
a  part  of  a  common  mass,  it  had  to  be  segregated  and  designated  by  some 
mark." 

There  is  nothing  left  to  do  but  to  apply  this  law  to  the  facts  of  this  case. 
The  petitioners  rest  their  case  on  the  position  that  when  the  receipts  In  ques- 
tion were  given  the  blue  grass  seed  covered  by  them  was  all  the  blue  grass  seed 
in  the  warehouses ;  1.  e.,  when  the  receipt  for  7,000  bushels  was  given  there  was 
no  more  than  that  much  therein,  and  when  the  two  receipts  for  S,000  bushels 
each  were  given  there  was  no  more,-  in  addition  to  the  7,000  bushels,  than 
16,000  bushels.  They  think  that  thereby  they  bring  the  case  within  the  dictum 
of  Judge  Pryor  in  the  Northern  Bank  of  Kentucky  Case.  They  seem  to  con- 
cede that  subsequent  to  the  giving  of  the  receipts  other  blue  grass  seed  was 
placed  in  the  warehouses  and  mingled  with  that  covered  by  the  receipts,  and 
that  thereafter  blue  grass  seed  was  taken  from  the  common  mass  and  sold  or 
loaned.  It  cannot  be  said  that  Judge  Prior  had  such  a  case  in  mind  when  he 
uttered  this  dictum,  or  any  other  case  than  one  where  the  receipt  covers  all  the 
article  In  the  warehouse  at  the  time  it  is  given  and  there  has  been  no  subse- 
quent change  in  the  quantity  therein.  The  trustee  contends  that,  even  if 
petitioner's  contention  is  right  as  to  the  facts,  and  no  other  blue  grass  seed 
was  subsequently  placed  in  the  warehouse  (1.  e.,  conditions  remained  as  they 
w^ere  when  the  receipts  were  given),  still  the  seed  covered  by  the  different  re- 
ceipts should  have  been  segregated  from  each  other  by  mark  and  there  is 
some  force  in  this  position. 

But  I  do  not  have  to  go  into  these  questions.  It  is  not  the  fact  that  the 
receipts  covered  all  the  blue  grass  seed  in  the  warehouses  when  they  were 
given.  The  bankrupt  testified  that  he  had  on  hand  in  July  and  August,  1914. 
60,000  or  70,000  bushels,  that  at  the  time  he  Issued  the  receipt  for  7,000 
bushels  he  had  a  great  many  more  bushels,  and  that  when  he  Issued  the  re- 
ceipts in  August  he  had  an  amojnt  much  larger  than  that  These  statements 
are  borne  out  by  the  books  of  the  bankrupt.  I  do  not  find  it  necessary  to  go 
further  Into  details  of  the  testimony  on  this  point.  The  referee  has  reached 
the  conclusion  that  there  was  more  blue  grass  seed  in  the  warehouses  when 
the  receipts  were  given  than  the  quantities  called  for  therein,  and  such  is 
my  conclusion  from  a  careful  consideration  of  the  evidence.  This  being  so, 
and  the  quantities  covered  by  them  not  being  segregated  from  the  common  mass 
by  designated  mark  or  otherwise,  the  receipts  passed  no  title.  The  matter  is 
not  affected  by  the  consideration  that  the  bankrupt  always  asked  the  bank's 
consent  to  what  he  did  in  relation  to  the  seed  in  the  warehouses.  The  case  is 
clearly  controlled  by  the  two  decisions  of  the  Kentucky  Court  of  Appeals. 

It  may  be  thought  that  the  bank  acquired  a  claim  to  the  two  shipments 
made  in  latter  part  of  October,  1914,  by  reason  of  the  bills  of  lading  being 
made  in  its  name.  But  the  bankrupt  was  then  insolvent,  the  transfer  of 
the  seed  to  the  bank  operated  as  a  preference  and  the  bank  then  had  rea- 
sonable cause  to  believe  that  it  would  so  operate.  The  bankrupt's  credit 
was  impaired  by  the  failure  of  the  Alexander  Bank  in  the  spring  of  1914 
and  the  large  claims  asserted  against  the  bankrupt  by  reason  of  his  direc- 
torship in  that  bank.  Theretofore  the  petitioning  bank  had  loaned  him 
money  on  the  notes  of  which  the  two  given  in  August  w6re  renewals  without 
security.  When  it  made  the  loan  of  $4,000  In  July  and  renewed  the  two  $5,000 
in  August  it  required  security.  Before  these  two  shipments  it  allowed  the 
bills  of  lading  to  be  made  in  the  bankrupt's  name  and  him  to  coUect  the 
proceeds.  The  placing  of  the  bills  of  lading  in  its  name  for  these  two  ship- 
ments happened  just  on  the  eve  of  the  assignment  and  the  assignment  was 
made  to  the  bank's  cashier. 

I  am  therefore  constrained  to  affirm  the  order  of  the  refereiw 
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BKENT  et  al.  v.  SIMPSON. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    December  19.  1916.) 

No.  2977. 

L  Evidence  «=»459(5) — Paboi.  Evidence — ^Mistake — Receipt. 

In  an  action  by  the  trustee  of  a  bankrupt  corporation  to  recover  securi- 
ties pledged  for  the  individual  debt  of  the  bankrupt's  president,  where 
the  pledgee  had  given  a  receipt  for  the  securities  which  was  both  an 
acknowledgment  of  their  delivery  to  him  and  a  contractual  statement  of 
the  terms  under  which  they  were  to  be  held,  parol  evidence  that  the  re- 
ceipt was  made  to  read  in  favor  of  the  corporation,  instead  of  Its  presi- 
dent, through  a  mistake  of  the  draftsman,  related  to  the  receipt  In  Its 
character  as  such,  and  not  in  its  contractual  character,  and  was  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  ff  1722,  2114; 
Dec.  Dig.  <S=»459(5).] 

2.  Evidence  ^=>459(5) — Parol  Evidence — Mistake — ^Mutuality. 

Even  though  the  mistake  in  a  receipt  must  be  shown  to  be  mutual,  parol 
evidence  that  the  deliverer  of  securities  Inadvertently  placed  the  wrong 
name  thereon  tends  to  show  a  mutual  mistake  and  Is  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  SS  1722,  2114 ;  Dec. 
Dig.  <3==>459(5).] 

8.  Bankbuptct  ^=>293(2) — Jurisdiction — Recovery  of  Property — Fraudu- 
lent Transfer. 

Where  a  corporation  had  before  its  bankruptcy  authorized,  either  ex- 
pressly or  by  acquiescence,  the  transfer  of  securities  belonging  to  It  to 
securef  an  individual  debt  of  Its  president  without  consideration  moving 
to  it,  the  transaction  is  only  assailable  if  it  was  a  fraud  on  the  creditors  of 
the  corporation ;  and  therefore  the  court  of  bankruptcy  has  Jurisdiction 
of  a  suit  to  recover  the  securities,  though  It  would  not  have  jurisdiction 
if  they  had  been  misappropriated  by  the  president  without  the  corpora- 
tion's consent. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §  411 ;  Dea  Dig. 
«=»293(2).] 

4;  Bankruptcy  €=>161(1) — Fraudulent  Conveyances — Transaction  as  Se- 
curity— Renewal  of  Debt. 

A  corporation,  several  years  before  It  became  bankrupt,  permitted  Its 
president  to  transfer  notes  belonging  to  it  to  secure  an  indorsement  of  the 
president's  individual  note.  On  the  renewal  of  that  note,  the  payee  asked 
for  collateral  security,  and  the  indorsee  delivered  to  it  the  notes  previously 
pledged  to  him.  When  the  renewal  note  became  due,  the  payee  refused  a 
further  renewal,  and  the  president  borrowed  the  amount  necessary  to  pay 
it  from  another  bank,  giving  his  note  Indorsed  by  the  same  Indorser  on  his 
written  promise  that  the  securities  released  by  the  first  payee  should  be 
transferred  to  the  indorser  for  his  security.  Thereafter  the  corporation 
became  bankrupt,  and  the  indorser  was  compelled  to  pay  the  note,  and 
the  trustee  sued  to'  recover  the  amount  of  the  securities  transferred  to 
him.  Heldy  that  the. character  of  the  transaction  was  to  be  determined  as 
of  the  date  of  the  first  delivery  of  the  notes  to  the  indorser,  not  the  date 
of  the  last  delivery. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  261,  2G2; 
Dec  Dig.  <S==>161(1).] 

6b  Fraudulent    Conveyances    ^=>271(4) — Voluntary    Conveyance — Insol- 
vency— Existing  Creditors. 

Under  the  Laws  of  Florida,  a  voluntary  conveyance  by  an  Indebted 
grantor  is  prima  facie  fraudulent  as  to  existing  creditors,  but  proof  that 

CcoFor  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  DigesU  ft  Indexes 
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the  grantor  was  solvent,  and  that  the  transfer  left  it  ample  assets  to  pay 
Its  debt,  overcomes  the  presumptioil  of  fraud. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig.  § 
821;   Dec.  Dig.  <&=>271(4).] 

6.  Fbaudulknt    Conveyances    ^s»69(1) — ^Voluntabt    Conveyance — SuBas- 

QUENT  CSEDITOBS. 

Actual  fraudulent  intent  on  the  part  of  the  grantor  is  necessary  to  set 
aside  a  voluntary  transfer  at  the  instance  of  subsequent  creditors. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig.  §S 
178-180;    Dec.  Dig.  <S=»69(1).] 

7.  Fraudulent  Conveyances  ^s»282 — ^Actions — ^Burden  of  Peoof. 

In  a  suit  by  the  trustee  of  a  bankrupt  corporation  to  recover  notes  be- 
longing to  the  corporation  which  had  been  transferred  by  its  president 
with  its  acquiescence  before  maturity  to  secure  an  indorsement  of  the 
president's  note,  the  burden  is  on  the  trustee  to  show  that  the  indorser 
had  notice  that  the  president  obtained  the  note  from  the  corporation 
without  consideration  and  that  it  was  insolvent  at  the  time  so  that  its 
voluntary  transfer  was  fraudulent 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig.  §f 
817,  818;    Dec.  Dig.  <d=»282.] 

8.  Fraudulent  Conveyances  ^=!>158(1) — ^Voluntary  Transfer — ^Insolvency 

— ^Notice  to  Transferee. 

Under  Gen.  St.  Fla.  1906,  S  2958,  providing  that  every  negotiable  instru- 
ment is  deemed  prima  fade  to  have  been  issued  for  a  valuable  considera- 
tion and  every  person  whose  signature  appears  thereon  to  have  become  a 
party  thereto  for  value,  notice  cannot  be  imputed  to  the  pledgee  of  notes 
belonging  to  a  corporation,  before  their  maturity,  to  secure  the  note  of  its 
president,  that  the  president  paid  no  consideration  for  the  notes,  and 
that  the  corporation  was  insolvent  at  the  time,  where  all  the  stock- 
holders of  the  corporation  assented  to  the  pledge,  and  the  corporation 
continued  to  do  business  for  more  than  three  years,  during  which  time  it 
paid  all  of  its  creditors  existing  at  the  time  of  the  pledge,  except  two  who 
were  willing  to  accept  renewals  of  their  claims. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig.  § 
500;    Dec.  Dig.  «=5>158(1).] 

9.  Corporations  ^=»3S7(4) — Ultra  Vires  Acts — Rights  of  Creditors. 

Creditors  cannot  assail  an  ultra  vires  act  of  a  corporate  officer  unless 
it  resulted  in  depleting  the  assets  of  the  corporation  in  fraud  of  creditors. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §  1552;  Dec. 
Dig.  <&=>387(4).] 

10.  Bills  and  Notes  «»339— Bona  Fide  Holders — Notice. 

Actual  knowledge  or  willful  abstention  from  inquiry  by  holders  of  nego- 
tiable Instruments  for  value  before  maturity  is  necessary  to  charge  them 
with  notice  of  defenses;  mere  negligence  or  failure  to  inquire  not  being 
sufficient 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  {|  821-823 ; 
Dec.  Dig.  «=3>339.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Florida ;  William  B.  Sheppard,  Judge. 

Suit  by  R.  B.  Simpson,  as  trustee  in  bankruptcy  of  the  estate  of 
Knowles  Bros.,  a  corporation,  -  bankrupt,  against  Thomas  W.  Brent 
and  others,  as  executors  of  the  last  will  and  testament  of  F.  C.  Brent, 
deceased.  Decree  for  the  plaintiff,  and  defendants  appeal.  Reversed, 
with  directions  to  dismiss  the  bill. 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Dlsests  St  Indexes 
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This  18  an  appeal  from  a  final  decree  of  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Florida  In  a  case  In  which  the  trustee  In 
bankruptcy  of  the  estate  of  Knowles  Bros.,  a  corporation,  was  plaintiff,  and 
the  executors  of  F.  G.  Brent,  deceased,  were  defendants.  The  purpose  of  the 
bill  was  to  compel  the  delivery  by  the  defendants  of  certain  securities,  alleged 
to  be  the  property  of  the  bankrupt  corporation,  and  which  were  in  the  posses* 
slon  of  the  executors.  The  bill  charges  that  they  were  transferred  by  W.  H. 
Knowles,  who  was  the  president  of  the  bankrupt  corporation,  for  it,  in  fraud 
of  its  creditors ;  it  being  insolvent  at  the  time  of  the  alleged  transfer  in  April 
1913,  axid  th6  transfer  having  been  made  without  consideration  moving  to  the 
bankrupt.  The  purpose  of  the  transfer  is  alleged  to  have  been  to  indemnify 
the  intestate,  F.  G.  Brent,  upon  an  accommodation  Indorsement,  made  by  him 
at  the  instance  of  W.  H.  Knowles,  to  secure  his  personal  obligation,  the  amount 
of  which  the  executors  of  the  said  F.  G.  Brent,  the  indorser,  have  been  com- 
pelled to  pay,  and  for  the  reimbursement  of  which  they  are  holding  the  securi- 
ties. The  obligation  was  a  negotiable  note  of  the  Pensacola  Investment  Com- 
pany, payable  to  W.  H.  Knowles,  which  he  discounted  at  the  Importers*  & 
Traders'  National  Bank  of  New  Xork  City  and  which  he  and  the  intestate  in- 
dorsed. The  securities  in  question  consisted  of  negotiable  notes  of  third  par- 
ties, secured  by  realty  mortgages. 

The  answer  of  the  defendant  executors  denies  that  the  Intestate  acquired 
possession  of  the  securities  involved  in  the  suit  in  April,  1913,  as  alleged  in 
the  bill,  but,  on  the  contrary,  asserts  that  the  intestate  came  into  possession 
of  them  first  in  October,  1910,  when  they  were  delivered  to  him  by  W.  H, 
Knowles  to  indemnify  him  against  loss  on  an  accommodation  indorsement, 
then  made  by  him  at  the  request  of  W.  H.  Knowles,  individually,  and  discount- 
ed at  the  Sullivan  Banking  &  Trust  Company  of  Montgomery,  Ala.  The 
amount  of  the  loan,  evidenced  by  the  note,  was  $50,000.  The  original  face 
value  of  the  pledged  securities  was  SIOO.OOO,  reduced  by  the  surrender  by  in- 
testate to  Knowles  of  a  note  for  $30,000,  secured  by  hotel  stock,  which  left 
the  face  value  of  the  remaining  securities,  which  are  here  in  question,  $70,000. 
The  answer  asserted  the  validity  of  the  transfer  made  in  October,  1910,  alleg- 
ing that  the  securities  were  then  pledged  with  intestate  for  value,  1.  e.,  for  his 
indorsement  on  the  $50,000  note,  discounted  by  the  Sullivan  Banking  &  Trust 
Company;  that  they  were  transferred  before  maturity  to  Intestate;  that,  at 
the  time  of  the  transfer,  the  corporation  of  Knowles  Bros,  was  solvent  and 
had  enough  assets  to  fully  pay  its  debts,  not  including  the  pledged  securities ; 
that  the  intestate  Brent  had  no  knowledge  or  notice,  at  the  time  he  accepted 
the  securities  for  his  indemnity,  that  W.  H.  Knowles  had  not  given  to 
Knowles  Bros,  value  for  them,  or  that  Knowles  Bros,  was  insolvent.  If  It  was 
then  Insolvent.  The  answer  also  relied  upon  the  Florida  statute  of  limitations 
of  three  years,  as  a  defense  to  the  right  of  the  trustee  to  recover  the  securities ; 
and  denied  the  Jurisdiction  of  the  District  Court  The  answer  alleged,  and 
the  evidence  showed,  that  after  the  original  pledge  of  the  securities  by 
Knowles  to  intestate  Brent  in  October,  1910,  upon  the  occasion  of  the  renewal 
of  the  note  held  by  the  Sullivan  Banking  &  Trust  Company,  the  bank  asked  for 
collateral,  as  well  as  personal,  security,  and,  in  pursuance  of  the  bank's  re- 
quest. Brent,  or  Knowles  for  him,  transmitted  the  securities,  which  bad  been 
pledged  with  Brent,  to  the  Sullivan  Banking  &  Trust  Company.  Upon  a  sub- 
sequent maturity  of  the  note  at  the  Montgomery  bank,  a  misunderstanding 
arose  as  to  its  renewal  by  that  bank,  and  W.  H.  Knowles  thereupon  arranged 
to  get  the  money,  with  which  to  take  It  up,  from  the  Importers'  &  Traders' 
National  Bank  of  New  York  upon  a  note.  Indorsed  by  Intestate  Brent  as 
stated.  Before  the  Indorsement  of  the  note,  discounted  at  the  New  York  bank, 
and  on  April  15,  1913,  W.  H.  BCnowles,  by  letter  to  intestate,  agreed  that  he, 
in  consideration  of  his  indorsement,  might  hold  for  his  security  the  securities 
originally  pledged  to  him,  and  which  he  had  turned  over  to  the  Sullivan  Bank- 
ing &  Trust  Company  as  stated.  The  note  to  the  Importers'  &  Traders'  Na- 
tional Bank  was  dated  April  19,  1916.  On  April  30,  1913,  the  securities  here 
in  question  were  received  by  W.  H.  Knowles  from  the  Montgomery  bank,  and 
delivered  by  him  to  the  attpmey  in  fact  of  Intestate,  pursuant  to  the  letter 
of  April  15,  1913 ;  the  receipt  given  by  intestate  or  his  son  and  attorney  in 
fact  for  the  securities  reciting  that  they  were  received  from  Knowles  Bros. 
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W.  A.  Blount,  A.  C.  Blount,  Jr.,  and  F.  B.  Carter,  all  of  Pensacola, 
Fla.,  for  appellants. 

W.  H.  Watson  and  S.  Pasco,  Jr.,  both  of  Pensacola,  Fla.,  for  ap- 
pellee. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

GRUBB,  District  Judge  (after  stating  the  facts  as  above).  [1,  2] 
The  appeal  presents  a  number  of  questions  upon  the  admissibility  of 
evidence,  only  one  of  which  is  important  under  the  conclusions  we 
have  reached.  The  appellant  offered  evidence  tending  to  show  that 
the  receipt  for  the  securities  in  controversy  dated  April  30, 1913,  was 
made  to  read  in  favor  of  Knowles  Bros.,  instead  of  W.  H.  Knowles, 
through  mistake  of  the  draftsman.  The  court  excluded  this  evi- 
dence, upon  the  ground  that  its  effect  was  to  vary  the  terms  of  the 
receipt,  which  were  of  a  contractual  nature.  The  receipt  was  two- 
fold in  character.  It  was  an  admission  by  the  signer  of  the  receipt 
of  the  pledged  securities,  and  it  was  a  contract  setting  out  the  terms 
on  which  they  were  to  be  held  by  the  signer.  In  the  first  respect 
it  was  explainable  by  parol  evidence.  In  the  latter,  it  was  not.  Clear- 
ly the  personnel  of  the  deliverer  of  the  securities  was  a  matter  that 
related  to  the  instrument  in  its  character  as  a  receipt,  rather  than 
in  its  contractual  character.  Wayland's  AdmY  v.  Mosely,  5  Ala. 
430,  39  Am.  Dec.  335.  It  may  be  that  the  mistake,  to  bfe  effectual, 
would  have  to  be  shown  to  be  mutual;  but  the  fact,  if  it  was  a 
fact,  that  the  deliverer  of  the  securities,  who  drafted  the  receipt, 
inadvertently  placed  the  wrong  name  on  the  receipt,  was  evidence 
tending  to  show  a  mistake  on  the  part  of  both  parties  to  it,  and  com- 
petent^ 

[3]  The  appellants  contest  the  jurisdiction  of  the  court  below, 
and  cite  the  case  of  Park  v.  Cameron,  237  U.  S.  616,  35  Sup.  Ct. 
719,  59  L.  Ed.  1147,  in  support  of  their  contention  in  that  respect. 
We  do  not  think  that  case  is  controlling  of  this  case.  In  either 
aspect  of  this  case,  certainly  if  the  transaction  of  October,  1910, 
is  the  applicable  one,  the  case  is  not  one  in  which  an  officer  of  a  bank- 
rupt corporation  has  embezzled  or  misappropriated  property  of  a 
corporation  without  its  knowledge  or  consent,  recovery  of  which 
is  sought  from  him  by  the  trustee.  We  think,  as  to  both  transac- 
tions, the  record  shows  that  W.  H.  Knowles'  transfers  of  the  se- 
curities in  controversy  was  authorized  expressly  or  by  acquiescence 
by  Knowles  Bros.,  and  is  assailable,  if  at  all,  because  it  was  a  trans- 
fer without  consideration  moving  to  the  bankrupt,  and  under  cir- 
cumstances making  a  voluntary  transfer  a  fraud  upon  its  creditors. 

[4]  The  question  most  seriously  contested '  was  that  as  to  which 
transaction — ^that  of  October,  1910,  or  that  of  April,  1913— was  to 
be  looked  to  in  determining  the  rights  of  the  parties.  Tlie  trustee 
contended,  and  the  District  Judge  held,  that  the  transfer  of  April, 
1913,  was  the  determinative  one.  The  District  Judge  held  that  the 
transaction  with  the  Importers'  &  Traders'  National  Bank  of  New 
York  City  was  separate  and  distinct  from  that  of  the  Sullivan  bank 
pledge;  that  it  embraced  different  parties  and  a  different  contract; 
that  intestate's  indorsement  to  the  Sullivan  bank  was  still  subsist- 
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ing  when  he  indorsed  the  note  subsequently  discounted  in  New  York 
City,  and  the  securities  then  held  by  the  Sullivan  bank ;  and  that  in- 
testate by  delivering  the  securities  to  the  Sullivan  bank  extinguished 
the  bailment  and  ended  his  rights  as  pledgee  in  the  transactions  with 
that  bank.  It  must  be  conceded,  however,  that  there  was  but  one 
debt  of  $50,000  for  which  W.  H.  Knowles  was  always  primarily 
liable,  and  the  intestate  Brent  always  secondarily  liable,  until  it  was 
paid  by  his  executors  after  the  note  to  the  New  York  bank  matured ; 
that  the  securities  in  controversy  were  originally  pledged  by  W.  H. 
Knowles  to  intestate  to  secure  his  secondarjr  liability  for  said  debt; 
that  he  surrendered  possession  of  the  securities  to  the  Sullivan  bank, 
not  in  disregard  of  the  object  of  the  original  pledge,  which  was  to 
hold  him  harmless  on  his  indorsement,  but  in  furtherance  of  it,  since 
payment  of  the  debt  out  of  the  securities  would  have  relieved  him 
from  liability  on  his  indorsement;  tiiat,  when  the  Sullivan  bank  was 
reluctant  longer  to  renew  the  notes  evidencing  the  original  debt,  the 
money  to  pay  the  debt  was  only  procured  from  the  New  York  bank 
on  intestate's  agreement  to  indorse  and  actual  indorsement  of  the 
note  to  that  bank,  which  yielded  the  proceeds  to  take  up  the  note  at 
the  Montgomery  bank;  tfiat  the  indorsement  of  intestate  was  given 
upon  a  written  promise,  given  by  W.  H.  Knowles,  that  the  securities, 
released  by  the  payment  of  the  note  to  the  Sullivan  bank  out  of  the 
money  obtained  from  the  New  York  bank  on  intestate's  indorsement, 
should  be  pledged  with  intestate  to  secure  his  new  indorsement, 
which  was  done. 

Under  the  facts,  a  court  of  equity  should  consider  the  pledge  of 
the  securities  uninterrupted  from  the  date  of  their  original  delivery 
to  intestate  in  October,  1910.  The  identity  that  is  essential  is  the 
identity  of  the  debt,  not  that  of  the  parties  to  the  notes  evidencing  it. 
The  principal  debtor  in  the  note  to  the  New  York  bank  was  W.  H. 
Knowles,  just  as  he  was  in  the  note  to  the  Sullivan  bank.  That  there 
were  additional  or  different  parties  for  accommodation  to  the  later 
note,  or  that  the  original  parties  occupied  different  positions  on  it, 
is  unimportant,  so  long  as  the  original  debt  and  the  original  debtor, 
siecured  by  the  same  indorser,  are  present.  It  is  clear  that  the  in- 
testate would  not  have  consented  to  surrender  the  securities  to  the 
Sullivan  bank,  except  to  accomplish  the  pa)rment  of  the  debt  due  it, 
for  which  he  was  secondarily  liable.  His  doing  so  was  pursuant  to, 
not  in  contradiction  of,  the  original  pledge.  It  is  also  clear  he  in- 
dorsed the  new  note  for  the  purpose  of  taking  up  with  its  proceeds 
the  note  on  which  he  was  already  contingently  liable.  This  was  the 
effect  of  the  written  agreement  between  Knowles  and  intestate.  It 
was  also  agreed  that  the  securities,  held  by  the  Sullivan  bank  to  se- 
cure the  original  debt,  should  be  given  intestate,  when  they  were 
released  by  payment  of  that  debt,  to  protect  him  on  the  new  indorse- 
ment. Had  it  not  been  so,  he  would  have  been  the  worse  for  the 
new  transaction,  since  he  would  then  have  been  without  security  for 
his  indorsement  in  the  same  amount.  There  was  never  a  time  from 
the  intestate's  indorsement  of  the  original  note  to  the  Sullivan  bank 
in  October,  1910,  until  the  debt  was  paid  by  his  executors,  when  he 
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could  have  relieved  himself  from  that  indorsement.  We  can  discover 
in  the  record  no  evidence  of  an  intention  on  his  part  or  that  of 
Knowles,  either  to  double  the  liability  assumed  by  him  upon  his 
original  indorsement,  when  he  indorsed  the  note  to  the  New  York 
bank,  or  to  relinquish  the  protection  of  the  pledge  of  the  securities 
given  to  secure  his  original  indorsement.  It  follows  that  he  was 
always  liable  because  of  his  indorsement  of  the  original  note  of 
October,  1910,  and  always  protected  against  liability  on  that  indorse- 
ment by  the  securities,  which  the  trustee  now  seeks  to  recover  from 
him.  This  would  make  the  transaction  of  October,  1910,  the  con- 
trolling one,  and  the  question  of  the  bankrupt's  solvency  or  insolvency 
would  revert  to  that  date.  32  Cyc.  243 ;  Nesbit  v.  Worts,  37  Ohio 
St  378;  Jarboe  v.  Shiveley,  109  Ky.  402,  59  S.  W.  328,  95  Am. 
St.  Rep.  384. 

[6,8]  The  transaction  having  occurred  more  than  four  months 
before  the  petition  was  filed,  its  validity  is  to  be  determined  by  the 
laws  of  Florida.  Under  the  laws  of  Florida,  a  voluntary  convey- 
ance by  an  indebted  grantor  is  prima  facie  fraudulent  as  to  existing 
creditors.  A  showing  that  the  grantor  was  solvent  and  that  the  vol- 
untary transfer  left  it  ample  assets  to  pay  its  debts  overcomes  the 
presumption  of  fraud.  If  Knowles  Bros,  was  solvent,  in  this  sense, 
in  October,  1910,  the  transfer,  though  voluntary,  was  valid.  Actual 
fraudulent  intent  on  the  part  of  the  grantor  is  necessary  to  set  aside 
a  voluntary  transfer  at  the  instance  of  subsequent  creditors.  No 
such  claim  is  made  in  this  case.  The  solvency  of  the  bankrupt  in 
October,  1910,  is  not  very  satisfactorily  established  by  the  record. 
It  is  only  supported  by  certain  trial  balances,  which  are  merely  an 
enumeration  of  credit  and  debit  items,  as  shown  by  the  books  of  the 
bankrupt,  with  no  showing  as  to  the  real  value  of  the  credit  items. 
The  District  Judge  found  it  unnecessary  to  determine  the  question 
of  insolvency  at  an  earlier  date  than  April,  1913.  If  the  determina- 
tion were  necessary  to  a  decision  of  the  appeal,  we  would  hesitate 
to  rule  on  it,  on  the  present  record. 

[7]  However,  in  order  for  the  trustee  to  avoid  the  transaction  as 
against  the  executors  of  the  intestate,  it  must  appear  that  intestate 
was  a  holder  of  the  negotiable  notes  pledged,  in  bad  faith  or  with 
notice  of  their  infirmities.  The  intestate  in  October,  1910,  took  the 
negotiable  notes  from  W.  H.  Knowles,  who  had  possession  and  ap- 
parent title,  for  a  valuable  consideration,  viz.  his  indorsement  of  W. 
H.  Knowles'  $50,000  note,  and  before  maturity.  In  this  attitude, 
the  burden  was  on  the  trustee  to  show  that  the  intestate  had  notice 
of  any  infirmity  in  the  notes.  This  is  the  settled  rule  under  the 
Florida  and  federal  decisions.  It  is  conceded  that  the  intestate  Brent, 
when  he  took  the  notes  from  Knowles  in  October,  1910,  knew  that 
they  had  been  the  property  of  Knowles  Bros.,  and  were  being  used 
by  W.  H.  Knowles  for  his  individual  benefit.  There  is  no  evidence, 
however,  that  intestate  then  knew  either  that  Knowles  had  obtained 
the  securities  from  Knowles  Bros.,  the  bankrupt,  without  paying 
value  for  them,  or  that  he  knew  that  the  bankrupt  was  then  insolvent. 
The  transaction  could  be  assailed  by  creditors  of  the  bankrupt  only 
if  those  facts  were  true,  and,  as  against  a  holder  for  value  before 
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maturity  of  the  notes,  only  by  showihg  notice  to  him  of  those  facts, 
when  he  obtained  the  notes. 

[8,  9]  Conceding  that  a  taker  of  the  notes  might  be  charged  from 
the  indorsement  on  their  face  of  any  want  of  authority  from  the 
corporation  on  the  part  of  the  president  of  the  bankrupt  to  deal  with 
them  for  his  own  benefit,  there  was  no  such  want  of  authority  as  to 
the  October,  1910,  transfer,  since  it  was  assented  to  by  all  stock- 
holders of  the  bankrupt  corporation.  Nor  could  creditors  assail  a^ 
merely  ultra  vires  act  of  a  corporate  officer,  unless  it  also  resulted  in 
depleting  the  assets  of  the  corporation  in  fraud  of  creditors.  Force 
V.  Age-Herald  Co.,  136  Ala.  271,  33  South.  866.  Under  the  Florida 
statute,  section  2958,  General  Statutes  1906: 

"Erery  negotiable  instrument  is  deemed  prima  facie  to  have  been  issued 
for  a  valaable  consideration ;  and  every  person  whose  signature  appears  tbere- 
on  to  have  become  a  party  thereto  for  value." 

It  is  also  true  that  the  bankrupt,  if  not  actually  solvent  in  October, 
1910,  continued  thereafter  to  do  business  "for  more  than  three  years 
as  a  going  concern,  and  paid  all  its  then  creditors  in  full,  except  two, 
who  were  content  to  renew  their  claims  till  bankruptcy  intervened. 
It  seems  difficult  to  predicate  notice  to  the  intestate  of  an  insolvent 
condition,  if  existent,  that  withstood  bankruptcy  for  that  period,  and 
of  which  the  bankrupt's  officers  and  creditors  seemed  unaware. 

[10]  Especially  is  this  true  in  view  of  the  settled  rule  in  favor  of 
holders  for  value  before  maturity,  adopted  by  the  federal  courts, 
that  actual  knowledge  or  willful  abstention  from  inquiry,  where 
inquiry  would  have  disclosed  the  infirmity,  is  essential,  and  that  mere 
negligence,  or  a  failure  to  inquire,  wiere  a  reasonably  prudent  man 
would  have  inquired,  will  not  suffice.  Applying  this  rule  to  the  facts 
in  the  record,  we  cannot  impute  notice  to  intestate  either  of  the  fact 
that  W.  H.  Knowles  paid  no  consideration  for  the  transfer  of  the 
securities  in  controversy  to  him  to  Knowles  Bros.,  in  October,  1910, 
or  that  the  bankrupt  corporation  was  then  insolvent  or  would  render 
itself  unable  to  pay  its  debts  by  the  making  of  the  voluntary  trans- 
fer to  its  president.  The  following  authorities  support  our  conclu- 
sion: Doe  v.  Northwestern  Coal  Co.  (C.  C.)  78  Fed.  62;  Troy  & 
Cohoes  Shirt  Co.,  Bankrupt  (D.  C.)  136  Fed.  420;  Kaiser  v.  First 
National  Bank,  78  Fed.  281,  24  C.  C.  A.  88;  Union  National  Bank 
V.  Neill,  149  Fed.  711,  79  C.  C.  A.  417,  10  L.  R.  A.  (N.  S.)  426; 
National  Bank  of  Commerce  v.  Sancho  Packing  Co.,  186  Fed.  257, 
110  C.  C.  A.  112. 

We  find  it  unnecessary,  in  view  of  the  conclusion  reached,  to  de- 
cide the  effect  of  the  statute  of  limitations  upon  the  transaction  of 
October,  1910,  or  the  claimed  want  of  creditors  who  are  in  a  posi- 
tion to  successfully  assail  that  transaction,  and  furnish  proper  rep- 
resentation to  the  trustee  in  bankruptcy  in  his  endeavor  to  do  so. 

The  decree  of  the  District  Court  will  be  reversed,  with  directions 
to  dismiss  the  bill  at  the  trustee's  costs.  If  there  is  an  equity  in  the 
securities  in  controversy  over  and  above  what  the  executors  were 
compelled  to  pay  on  account  of  their  intestate's  indorsement,  the 
trustee,  on  proper  application  and  tender,  should  be  permitted  to 
redeem  them  from  the  executors. 
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CENTRAL  OF  GEORGIA  RY.  CO.  v.  BLOUNT  et  aL 

(Circuit  Court  of  Appeals,  Fifth  Circuit    January  8,  1917.) 

No.  2954. 

1.  Landlord  and  Tenant  ^=s>39 — ^Lease — Considebation. 

Where  an  interstate  carrier  leased  to  a  manufacturer  of  wagons  and 
buggies  a  site  for  his  factory  which  was  worth  more  than  $5,000,  and 
had  a  rental  value  of  $300,  for  a  term  of  20  years,  with  an  option  for  re- 
newal, by  a  lease  which  reserved  no  rent,  but  provided  that  the  tenant 
should  save  the  lessor  harmless  from  liability,  caused  or  increased  by  the 
tenant's  use  of  the  premises,  and  should  furnish,  free  of  expense  to  the 
lessor,  a  lease  for  the  right  of  way  for  a  spur  track  from  the  lessor's  line 
to  the  factory,  which  the  lessor  could  use  for  Its  own  purposes  when  it 
was  not  required  for  the  use  of  the  tenant,  and  further  provided  that  the 
tenant  would  not  assign  the  lease,  except  to  another  manufacturer  which 
shipped  approximately  the  same  amount  of  freight,  and  so  far  as  it 
could  would  bill  all  freight  shipped  to  It  and  all  shipped  out  by  it  over 
the  lessor's  lines,  the  consideration  for  the  lease  was  clearly  the  business 
which  the  carrier  expected  to  derive  from  the  tenant,  not  the  other  agree- 
ments which  the  tenant  undertook  to  perform,  which  were  mere  incidents 
of  the  tenancy. 

[Ed.  Note. — For  other  cases,  see  Landord  and  Tenant,  Cent  Dig.  §| 
101-103;    Dec.  Dig.  <®=>39.] 

2.  Carriers  ^=>32(2) — Rat^s — ^Discrimination — Free  Lease  of  Factory  Site. 

Such  a  lease  conferred  on  the  tenant,  as  shipper,  a  bonus  or  benefit 
which  the  carrier  could  not  confer  on  other  shippers  of  like  articles,  and 
was  therefore  illegal  under  section  2  of  the  act  to  regulate  commerce 
(Act  Feb.  4.  1887.  c.  104,  24  Stat.  379  [Comp.  St  1913,  §  8564]),  making 
the  carrier  guilty  of  unjust  discrimination  if  by  any  rebate  or  other  device 
it  charges  one  person  less  for  Jny  services  rendered  in  the  transportation 
of  the  property  tlutn  it  does  ofiiers  for  a  like  service,  and  the  Elklns  Act 
(Act  Feb.  19,  1903,  c.  708,  32  Stat  847),  making  it  an  offense  to  give  or  re- 
ceive any  rebate,  concession,  or  discrimination  in  respect  to  the  transpor- 
tation of  property  whereby  it  shall  be  transported  for  less  than  that  men- 
tioned in  the  published  tariff,  or  whereby  other  advantage  is  given  or 
discrimination  practiced. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  |  84;  Dec.  Dig. 
<S=»32(2).] 

3.  Estoppel  ^^52 — Illegal  Transaction. 

A  party  to  a  transaction  prohibited  and  penalized  by  law  cannot  estop 
himself  from  setting  up  its  invalidity. 

[Ed.  Note. — For  other  cases,  see  Estoppel,  Cent  Dig.  fj  121-125,  127; 
Dec  Dig.  «g=»52.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Georgia;  Wm.  T.  Newman,  Judge. 

Suit  by  the  Central  of  Georgia  Railway  Company  against  B.  M, 
Blount  and  another.  From  a  decree  sustaining  defendants'  motion 
to  dismiss  the  bill,  plaintiff  appeals.    Reversed. 

This  is  a  suit  in  equity,  brought  by  the  appellant,  Central  of  Georgia  Rail- 
way Company,  against  the  appellees,  B.  M.  Blount  and  Blount  Buggy  &  Car- 
riage Company,  a  corporation.  The  following  is  a  summary  of  the  averments 
of  the  bill: 

The  plaintiff  is  a  common  carrier  engaged  in  interstate  commerce  and  in 
intrastate  commerce  in  Georgia.     The  defendant  corporation  is  engaged  in 

^=9For  other  caseB  see  same  topic  L  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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the  manufacture  of  wagons,  buggies,  etc.,  having  Its  plant  on  the  line  of 
the  plaintiff's  road  at  or  near  the  town  of  East  Point,  Ga.,  and  both  the  defend- 
ants receive  over  the  plaintiff's  road  large  shipments  of  material  from  within 
and  without  the  state  of  Geor^^a,  and  are  constantly  engaged  in  shipping  over 
the  plaintiff's  road  to  points  both  within  and  without  the  state  of  Georgia  the 
finished  product  of  said  plant,  to  wit,  wagons,  buggies,  etc.  By  written  con- 
tract entered  into  in  April,  1903,  between, the  plaintiff  and  the  defendant  B. 
M.  Blount,  the  former  leased  to  the  latter  the  tract  of  land,  containing  about 
51/9  acres,  upon  which  the  defendant  corporation's  manufacturing  plant  is 
located.  This  lease  was  for  the  term  of  20  years,  with  the  privilege  of  renewal 
for  an  additional  period  of  20  years  under  the  same  terms  and  conditions,  at 
the  option  of  the  lessee,  his  heirs  and  assigns.  The  lease  stipulated  for  the 
erection  and  completion  of  said  plant  not  later  than  January  1,  1904,  and  that 
at  no  time  during  the  term  should  the  leased  premises  be  used  for  any  other 
purpose  than  that  of  the  business  mentioned,  or  some  other  business  requiring 
the  receipt  and  shipment  of  freight  in  volume  substantially  equal  to  that  en- 
terprise. The  lessor  agreed  to  construct  and  furnish  all  material  to  lay  com- 
plete, free  of  cost  to  the  tenant,  except  as  hereinafter  stated,  a  spur  track  ex- 
tending from  a  point  on  the  lessor's  line  through  property  not  owned  by  it  to 
a  point  on  the  leased  tract.  The  lessor  agreed  that,  if  it  was  found  practicable 
for  it  to  obtain  a  release  of  the  leased  land  from  a  mortgage  covering  it  at 
any  time  during  the  term,  it  would  sell  and  convey  it  to  the  lessee  at  .the  price 
of  $1,000  per  acre,  but  it  was  stipulated  that  this  provision  was  not  to  be 
considered  or  construed  as  binding  the  lessor,  its  successors  or  assigns,  to 
make  such  sale  and  conveyance  unless  it  is  considered  by  the  lessor  entirely 
practicable  and  feasible  to  do  so.  There  was  a  stipulation  forbidding,  without 
the  written  consent  of  the  lessor,  the  assignment  of  the  lease  and  the  subletting 
of  the  whole  or  any  part  of  the  plant  or  leased  land  to  any  one  other  than 
the  defendant  corporation  or  the  White  Hickory  Wagon  Manufacturing  Com- 
pany, another  corporation.  At  the  expiration  of  the  lease  the  tenant  is  to  own 
all  improvements  placed  on  the  premises  by  him  and  to  remove  them  from 
the  premises.  The  lessor  was  given  the  right  to  terminate  the  lease  by 
giving  30  days'  written  notice  of  its  desire  to  do  so  whenever  the  tenant  failed 
to  carry  out  in  good  faith  any  of  its  covenants,  or  to  continue  the  business  on 
the  leased  land  as  contemplated  by  the  lease.  The  tenant  agreed  to  furnish, 
or  cause  to  be  furnished,  free  of  expense  to  the  lessor,  a  lease  to  a  right  of  way 
for  said  spur  track  where  it  ran  over  land  not  belonging  to  the  lessor,  and  the 
lessor  was  to  have  the  use  of  that  spur  track  for  all  other  purposes  which 
shall  not  interfere  with  the  tenant's  use  of  it.  The  lessor  reserved  the  right 
to  remove  that  spur  track  at  its  pleasure.  The  lessee  agreed  to  save  and  hold 
harmless  the  lessor,  its  successors  and  assigns,  from  all  damage,  injury,  or 
liability  that  may  arise  from  the  destruction  or  injury  of  any  building,  im- 
provement, or  personal  property  of  any  description,  by  fire  or  from  any  other 
cause  whatever,  when  such  damage,  injury,  or  liability  is  caused  or  increased 
by  reason  of  the  occupancy  of  the  leased  land  and  the  construction  and  use 
of  said  spur  track.  There  was  no  rental  in  terms  reserved,  and  the  concluding 
provision  of  the  lease  was  the  following:  "It  is  also  understood  and  agreed,  in 
consideration  of  the  covenants  herein  agreed  to  be  kept,  that  the  tenant  will 
route  or  caused  to  be  routed,  whenever  the  right  to  do  so  rests  with  the  tenant, 
via  the  lines  of  the  railway  company  and  the  Ocean  Steamship  Company  of 
^vannah,  their  successors  and  assigns,  all  shipments  of  freight  made  either 
by,  to,  or  for  account  of  himself,  his  heirs  or  assigns,  whenever  the  lawful 
rates  and  facilities  are  equal,  where  such  shipments  of  freight  are  made  from 
or  to  points  reached  by  the  said  lines  and  their  connections:  Provided,  the 
tenant  shall  have  the  routing  of  shipments  (it  being  understood  that  purchas- 
ers of  and  sellers  to  the  tenant  may  direct  other  routes),  and  further  provided 
that  such  routing  shall  not  delay  or  otherwise  interfere  with  the  interests  or 
business  of  the  tenant." 

The  bill  as  amended  contains  the  following  averments:  "The  lease  in  ques- 
tion was  granted  by  the  complainant  to  the  defendant  in  pursuance  of  a  policy 
of  the  complainant  of  encouraging  the  location  of  industries  along  its  lines 
of  railroad  in  order  that  its  tratfic  might  be  increased.    The  consideration  of 
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the  lease  Is  grossly  less  than  the  fair  and  reasonable  rental  value  of  the 
premises;  its  real  Intention  being  to  give  the  defendant  the  premises  rent 
free.  The  provisions  in  the  lease  as  to  the  acquiring  of  right  of  way,  and 
as  to  giving  the  lessee  the  conditional  option  to  purchase  the  property,  were 
for  the  benefit  of  the  lessee,  and  not  for  the  benefit  of  the  complainant 
Neither  the  complainant  nor  the  lessee  contemplated  any  other  benefit  to  the 
complainant  than  that  of  increasing  its  freight  traffic  The  object  of  com- 
plainant in  granting  to  the  defendant  the  use  of  its  property  rent  free,  or  at 
a  nominal  rental,  was  not  to  create  an  unjust  discrimination;  but  the  lease 
was  made  in  good  faith,  and  the  allowing  of  the  defendant  to  use  its  property 
rent  free,  or  at  a  nominal  rental,  was  not  made  with  the  intention  of  violating 
any  law  or  public  policy.  Nevertheless  complainant  is  advised  and  believes, 
and  so  charges,  that  the  legal  and  practical  effect  of  its  allowing  the  defendant 
to  use  its  property  rent  free  and  without  charging  it  a  fair  price  for  the  use 
of  its  property  is  to  create  a  discrimination  in  favor  of  the  defendant,  and 
to  give  the  defendant  an  undue  and  unlawful  preference,  and  to  subject  other 
shippers  along  its  line  and  other  localities  to  an  undue  and  unreasonable 
prejudice  and  disadvantage  in  the  respect  that,  while  other  shippers  of  the 
same  and  like  commodities  from  different  localities  on  the  defendants  lines, 
in  commerce  between  the  several  states,  have  to  provide  the  premises  on  which 
to  erect  their  plants  at  their  own  cost,  the  complainant,  in  effect,  by  the  lease 
in  question,  gives  to  the  defendant  the  use  of  a  portion  of  its  own  premises 
rent  free,  or  at  a  rental  so  nominal  as  to  be  practically  preferential  in  defend- 
ant's favor.  There  are  along  the  lines  of  the  defendant  company  a  number  of 
other  shippers  in  interstate  commerce  engaged  in  like  business  to  that  of  de- 
fendant and  shipping  over  the  complainant's  lines  commodities  of  the  same 
and  similar  nature  as  those  shipped  by  the  defendant,  and  the  complainant 
cannot  and  does  not  extend  to  them  the  same  privilege.  Furthermore,  the 
complainant  has  filed  and  published  the  printed  tariffs  provided  for  by  sec- 
tion 6  of  the  act  of  Congress  commonly  known  as  the  Interstate  Ck>mmerce 
Act,  and  the  tariffs  so  filed  do  not  provide  for  the  extension  to  shippers  of  any 
such  privilege  as  that  accorded  to  the  defendant  under  the  terms  of  the  lease 
in  question,  nor  can  the  complainant  reasonably  file  a  tariff  granting  such 
privilege  generally  to  shippers  over  its  lines ;  and  complainant  is  advised,  and 
so  charges,  that  for  this  reason  said  lease  is  unlawful  and  void,  and  that  it 
is  violative  of  said  act  of  Congress  for  it  or  for  the  defendant  to  comply  with." 
It  also  was  averred  that  the  reasonable  rental  value  of  the  leased  premises  is 
$300,  or  other  large  sum,  and  that  the  plaintiff  has  made  repeated  demands 
upon  the  defendants  to  readjust  the  lease  contract,  so  that  the  plaintiff  will 
receive  a  reasonable  rental  from  the  premises,  and  that  these  demands  have 
been  refused  by  the  defendants.  The  bill  prayed  that  the  lease  contract  be 
canceled  and  delivered  up,  or,  in  the  alternative,  that,  if  the  defendants  elect 
to  remain  in  the  leased  premises,  the  lease  be  reformed,  so  that  it  will  not  allow 
the  defendants  a  special  privileffe  and  will  provide  for  the  payment  to  the 
plaintiff  of  a  reasonable  rentaL  It  also  contained  other  prayers  for  special  and 
general  relief. 

Tlve  defendants  moved  the  dismissal  of  the  bill  upon  the  following  grounds, 
stated  against  it  as  a  whole:  '*The  allegations  of  fact  made  in  said  petition, 
when  taken  in  connection  with  the  provisions  of  the  lease  contract,  copy  of 
which  is  attached  thereto,  do  not  show  that  there  Is  no  consideration  moving 
to  complainant,  except  the  routing  of  inbound  and  outbound  freight,  and  do 
not  show  that  a  continuance  of  the  lease  is  unlawful  and  amounts  to  an  un- 
lawful preference.  The  allegations  of  fact  made  in  said  petition,  when  taken 
in  connection  with  said  exhibit,  show  that  there  were  valuable  and  lawful 
considerations  therefor,  other  than  the  consideration  of  the  shipments  of 
freight  therein  mentioned,  to  wit,  the  furnishing  of  the  right  of  way  for  the 
spur  track  mentioned  in  paragraphs  3  and  8  of  said  exhibit,  the  erection  of 
a  manufacturing  plant  on  the  leased  land  contained  in  paragraphs  2  and  7  of 
said  exhibit,  the  provision  as  to  the  sale  of  said  leased  land  contained  in  par- 
agraph 4  of  said  exhibit,  and  the  covenant  to  save  harmless  the  railway  com- 
pany contained  in  paragraph  9  of  said  exhibit  That  portion  of  the  considera- 
tion of  said  lease,  expressed  in  paragraph  10  of  said  exhibit,  as  to  the  routing 
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of  freight;  was  not  and  la  not  contrary  to  law,  and  did  not  and  does  not 
amount  to  an  agreement  for  an  unlawful  pr^erence  or  for  a  rebate  on  f reightii 
to  and  for  the  defendants,  because  the  same  provides  for  such  routing  only 
when  the  lawful  rates  and  fadlities  are  equal.  Because  the  complainant,  hav- 
ing executed  the  said  lease  and  having  thereby  induced  and  moved  the  de- 
fendant to  erect  the  manufacturing  plant  and  build  up  a  business  therefrom 
of  great  profit,  is  estopped  to  claim  and  obtain,  from  the  court  of  equity,  its 
intervention  to  cancel  or  reform  said  lease." 
CChis  motion  to  dismiss  was  sustained,  and  the  plaintiff  appeals. 

A.  R.  Lawton,  T.  M.  Cunningham,  Jr.,  and  H.  W.  Johnson,  all  of 
Savannah,  Ga.,  and  John  D.  Little,  Arthur  G.  Powell,  Marion  Smith, 
and  M.  F.  Goldstein,  all  of  Atlanta,  Ga.,  for  appellant. 

John  L.  Tye,  Henry  C.  Peeplcs,  and  John  A.  Hynds,  all  of  Atlanta, 
Ga.,  for  appellees. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  CALL,  Dis- 
trict Judge. 

WALKER,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
terms  of  the  motion  to  dismiss  indicate  the  absence  of  any  intention 
to  question  the  sufficiency  of  the  bill  upon  any  ground  other  than  its 
asserted  failure  to  show  the  legal  invalidity  of  the  attacked  lease 
contract,  and  that  the  plaintiff  is  estopped  to  bring  that  instrument 
into  question.  We  shall  deal  with  the  controversy  as  the  parties 
have  chosen  to  present  it,  confining  ourselves  to  a  consideration  of 
the  questions  raised  by  the  motion  to  dismiss. 

[1]  The  terms  of  the  lease,  and  averments  in  the  bill  of  circum- 
stances attending  the  making  of  it,  show  that  the  lessee,  or  his  per- 
sonal representative  or  authorized  assign,  was  to  have  the  use  for  the 
period  of  20  years,  which  at  the  tenant's  option  could  be  extended 
to  40  years,  of  a  manufacturing  site  containing  more  than  five  acres, 
presumably  worth  $1,000  per  acre,  the  price  stated  in  a  stipulation 
evidencing  a  contemplated  sale  and  conveyance  of  it  by  the  lessor  to 
the  lessee,  and  having  an  annual  rental  value  of  $300  or  more.  The 
contract  does  not  in  terms  provide  for  the  payment  of  any  rent.  It 
is  suggested  that  a  compliance  with  certain  obligations  imposed  upon 
the  tenant  by  the  lease  is  to  be  regarded  as  a  substitute  for  money 
rent.  The  undertaking  of  the  lessee  to  save  the  lessor,  its  succes- 
sors and  assigns,  harmless  from  damage,  injury,  or  liability  caused 
or  increased  by  reason  of  the  tenant's  occupancy  of  the  leased  prem- 
ises and  use  of  the  spur  track,  could  not  have  the  effect  of  compensat- 
ing the  lessor  to  any  extent  for  the  use  of  its  manufacturing  site.  The 
extent  of  its  operation  was  to  save  the  lessor  from  loss  occasioned 
by  the  tenant's  use  of  the  leased  land  and  of  the  spur  track.  A  com- 
pliance with  the  lessee's  obligations  to  furnish,  or  cause  to  be  fur- 
nished, free  of  expense  to  the  lessor,  a  lease  to  a  right  of  way  for 
the  spur  track  where  it  ran  over  land  not  belonging  to  the  lessor, 
and  to  allow  the  lessor  to  use  that  track  for  its  own  purposes,  when 
this  did  not  interfere  with  the  tenant's  use  of  it,  could  not  well  be 
mistaken  for  the  equivalent  of  an  annual  money  rental  of  $300  or 
more  for  the  manufacturing  site.    The  spur  track  belonged  to  the 
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lessor,  was  constructed  and  maintained  by  it  at  its  own  expense,  and 
was  partly  on  its  land  and  partly  on  another's.  The  right  of  the  les- 
sor to  use  its  own  track  for  its  own  purposes  only  when  this  did  not 
interfere  with  the  tenant's  unrestricted  right  to  use  it  is,  to  say  the 
least,  such  a  contingent  and  equivocal  benefit  that  its  value  must 
be  little,  if  any,  more  than  nominal,  considering  the  lessor's  outlay 
involved.  Other  provisions  of  the  lease  make  it  plain  that  the  parties 
to  it  did  not  understand  or  intend  that  a  compliance  with  the  lessee's 
obligations  just  mentioned  would  amount  to  an  agreed  reasonable  and 
adequate  rental  for  the  leased  tract.  The  right  to  continue  the  oc- 
cupation and  use  of  the  leased  premises  was  distinctly  made  depend- 
ent upon  the  continued  operation  thereon  of  the  manufacturing  plant 
stipulated  for,  "or  some  other  business  requiring  the  receipt  and 
shipment  of  freight  in  volume  substantially  equal  to  such  enterprise," 
and  upon  the  continued  carrying  out  in  good  faith  of  the  stipulation 
in  regard  to  the  routing  by  way  of  the  lessor's  railway  of  all  ship- 
ments of  freight  made  by,  to,  or  on  account  of  the  lessee,  his  heirs 
or  assigns. 

It  cannot  be  supposed  that  the  lessee  would  have  bound  himself  by 
these  stipulations  if  he  had  considered  that  a  compliance  with  other 
obligations  imposed  upon  him  and  his  assigns  by  the  lease  amounted 
to  the  payment  of  an  adequate  rental.  The  whole  tenor  of  the  lease 
leaves  no  room  for  reasonable  doubt  that  the  provisions  of  it  looking 
to  the  bringing  about  of  a  continued  preferential  treatment  of  the 
lessor  by  the  tenant  in  the  matter  of  the  shipment  of  freight  consti- 
tuted, if  not  the  sole,  at  any  rate  the  controlling,  substantial  induce- 
ment to  the  lessor  for  allowing  its  land  to  be  occupied  and  used  with- 
out the  payment  of  rent.  Nor  is  it  to  be  doubted  that  to  the  extent 
that  the  tenant  escaped  the  payment  of  a  reasonable  adequate  rental 
there  was  a  deduction  from  the  sum  of  the  tariff  rates  paid  on  ship- 
ments of  freight  to  and  from  it  over  the  lessor's  railway.  It  is  ap- 
parent, from  the  terms  of  the  lease  and  from  the  averments  of  cir- 
cumstances attending  the  making  of  it  and  performance  under  it, 
that  its  failure  to  provide  for  the  payment  of  rent  was  a  concession 
to  the  lessee;  and  that  this  concession  or  discrimination  was  in  re- 
spect of  the  transportation  of  property  in  interstate  or  foreign  com- 
merce by  the  lessor  common  carrier  is  to  be  inferred  from  the  fact 
that  it  was  to  continue  only  so  long  as  there  was  a  continuance  of 
shipments  of  that  kind  to  and  from  the  tenant  over  the  lessor's  rail-  • 
way.  The  stipulations  just  referred  to  stand  in  the  way  of  regarding 
the  transaction  as  merely  the  furnishing  by  a  landowner  of  a  free 
site  for  a  manufacturing  plant  because  of  the  benefits  expected  to 
result  from  a  hoped-for  enhancement  of  property  values.  Here  the 
right  to  use  the  site  on  the  stipulated  terms  ends  when  it  ceases  to 
be  occupied  by  a  shipper  of  freight  over  the  common  carrier  donor's 
line  of  railway,  or  upon  the  occupant's  failure,  when  it  is  reasonably 
practicable  to  do  so,  to  continue  to  route  or  cause  to  be  routed  by 
way  of  the  donor's  railway  all  shipments  of  freight  under  the  oc- 
cupant's control,  including  such  shipments  as  might  be  routed  otherr 
wise. 
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[2]  It  IS  made  to  appear  that  the  lease  in  question  operated  to  confer 
a  bonus  or  benefit  on  the  lessee,  or  his  assigns,  as  a  shipper  of  freight, 
which  the  carrier  did  not  and  could  not  confer  on  other  shippers, 
and  had  the  effect  of  making  the  rates  paid  on  shipments  controlled 
by  the  tenant  less  than  those  named  in  the  lessor's  published  and 
filed  tariffs.  "By  section  2  of  the  act  to  regulate  commerce  the  car- 
rier is  guilty  of  unjust  discrimination,,  which  is  prohibited  and  de- 
clared unlawful,  if  by  any  rebate  or  other  <ievice  it  charges  one  per- 
son less  for  any  service  rendered  in  the  transportation  of  property 
than  it  does  another  for  a  like  service.  The  Elkins  Act  makes  it  an 
offense  for  any  person  or  corporation  to  give  or  receive  any  rebate, 
concession,  or  discrimination  in  respect  to  the  transportation  of  prop-r 
crty  in  interstate  commerce  whereby  any  such  property  shalkbe  trans- 
ported at  a  rate  less  than  that  named  in  the  published  tariff,  or  where- 
by any  other  advantage  is  given  or  discrimination  is  practiced." 
United  States  v.  Union  Stocl^ard,  226  U.  S.  286,  307,  33  Sup.  Ct 
83,  89  (57  L.  Ed.  226).  Averments  of  facts  contained  in  the  bill  show 
that  the  lease  operated  to  violate  the  statutory  provisions  mentioned 
and  summarized  in  the  quotation  just  made.  The  conclusion  reached 
that  it  is  invalid,  we  think,  is  well  supported  by  authority.  United 
States  V.  Union  Stock  Yard,  supra;  Cleveland,  C,  C.  &  St.  L.  Ry. 
Co.  V.  Hirsch,  204  Fed.  849,  123  C.  C.  A.  145 ;  Louisville  &  Nashville 
R.  Co.  v.  Mottley,  219  U.  S.  467,  31  Sup.  Ct.  265,  55  L.  Ed,  297,  34 
L.  R.  A,  (N,  S.)  671. 

[3]  It  has  not  been  attempted  in  argument  to  support  the  ground 
of  estoppel  stated  in  the  motion  to  dismiss.  A  party  to  a  transac- 
tion prohibited  and  penalized  by  law  cannot  estop  himself  from  set- 
ting up  its  invalidity,  McCutcheon  et  al,  v.  Merz  Capsule  Co.,  71 
Fed,  787,  19  C,  C.  A.  108,  31  I,.  R.  A,  415, 

In  our  opinion  the  bill  was  not  subject  to  be  dismissed  on  either 
of  the  grounds  stated  in  the  motion  made  to  that  end. 

The  decree  appealed  from  is  reversed. 
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SANFORD  ▼.  FIRST  NAT.  BANK  OF  MARTSVILLB,  KAN.,  et  aL 

(Circuit  Court  of  Appealfi,  Eighth  Circuit     November  U*  191G.    Rehearing 
Denied  January  15,  1917.) 

No.  468a 

1.  Monet  Receivxd  ^=»1 — Recovebt — ^Nature  of  Right. 

The  right  to  recover  money  had  and  received  is  equitable,  and  to  pre- 
vail the  plaintur  must  ehow  that  in  good  conscience  he  is  entitled  to 
the  money. 

[Ed.  Note.— For  other  cases,  see  Money  Received,  Cent  Dig.  |  1;   Dec 

Dig.  ^=9l.] 

2.  CoBPOBATioifs  «=»376— Powers — Pubchase  op  Own  Stock. 

In  tbe  absence  of  constitutional  or  statutory  prohibition,  corporations 
have  inherent  power  to  buy,  to  sell,  and  to  retire  their  own  stock. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  |  1530;  Dec 
Dig.  «=»376.] 

3.  CoBPOBATioNs  ^=»376 — Suit  by  Mistake  to  Recover  Monet  Paid. 

•Payments  made  by  a  corporation  on  notes  executed  by  it  in.  good  faith, 
when  solvent,  in  payment  for  its  own  stock,  cannot  be  recovered  by  its 
trustee  in  bankruptcy,  representing  creditors  who  became  such  after  the 
purchase. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  |  1530;  Dec. 
Dig.  <^376.]  *«•  »  . 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas ;  John  C.  Pollock,  Judge. 

Suit  in  equity  by  W.  H.  Sanford,  trustee  in  bankruptcy  of  the  W. 
O.  Craig  Manufacturing  Company,  against  the  First  National  Bank 
of  Marysville,  Kan.,  and  others.  Decree  for  complainant,  from  which 
he  appeals.    Affirmed. 

See,  also,  201  Fed.  548. 

E.  H.  Gamble,  of  Kansas  City,  Mo.,  for  appellant. 
D.  R.  Hite,  of  Topeka,  Kan.  (D.  W.  Mulvane  and  C.  E.  Gault,  both 
of  Topeka,  Kan.,  on  the  brief),  for  appellees. 

Before  SMITH  and  GARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

AMIDON,  District  Judge.  On  June  13,  1902,  the  Siloam  Springs 
Cold  Storage  &  Ice  Company  was  regularly  incorporated  under  the 
laws  of  the  state  of  Arkansas.  Its  capital  stock  was  $50,000,  divided 
into  2,000  shares,  of  the  par  value  of  $25  each.  Its  powers  were  to 
do  a  general  ice  and  cold  storage  business.  It  purchased  a  seven* 
acre  tract  of  ground  at  Siloam  Springs,  Ark.,  and  erected  thereon 
an  ice  and  cold  storage  plant,  and  equipped  and  operated  the  same. 
The  stockholders  were  various  persons  of  Siloam  Springs. 

June  11,  1909,  W.  O.  Craig  and  E.  F.  Pumphrey  bought  the  entire 
capital  stock  of  the  corporation  from  R.  S.  Morris,  as  trustee,  and  new 
certificates  for  500  shares  each  were  issued  to  them  and  their  wives. 

July  20,  1910,  Theodore  H.  Polack  acquired  the  stock  formerly 
owned  by  Pumphrey  and  wife.    The  new  certificates  were  issued  as 

^=»For  other  cases  see  same  topic  ft  KET-NUMBBR  In  all  Key-Numbered  DlgeeU  ft  Indexea 
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follows:  597  shares  to  Florence  E.  Polack  (wife  of  Theodore),  and 
402  shares  to  Theodore  H.  Polack.  One  share  was  issued  to  F.  E, 
Davey  to  qualify  him. 

During  the  two  or  three  weeks  immediately  succeeding  his  acquisi- 
tion of  this  stock,  Mr.  Polack  negotiated  with  several  parties  for  the 
sale  of  the  same.  Among  these  was  Mr.  W.  O.  Craig,  the  owner  of 
the  other  half  odE  the  capital  stock.  An  agreement  of  sale  was  made 
between  Craig  and  Polack  shortly  prior  to  September  3,  1910.  The 
purchase  price  was  $15,000.  Mr.  Polack  then  said  to  Mr.  Craig  that, 
since  Mr.  Craig's  entire  interests  were  centered  in  the  Siloam  Springs 
Cold  Storage  &  Ice  Company,  he  thought  the  sale  should  be  made 
to  the  corporation,  and  the  corporation  should  secure  with  its  prop- 
erty the  payment  of  the  purdiase  price.  To  this  Mr.  Craig  assented. 
Accordingly,  on  September  3,  1910,  a  resolution  was  unanimously 
passed  at  a  stockholders'  meeting  of  the  corporation,  at  which  the 
entire  stock  was  present,  authorizing  the  purchase  of  the  Polack  stock. 
In  paymwit  therefor  two  notes  were  given,  for  $8,750  each,  payable 
in  one  and  two  years,  with  interest  at  6  per  cent.,  making  an  aggre-r 
gate  of  $17,500.  The  $2,500  over  and  above  the  $15,000  purchase  price 
for  the  stock  consisted  of  a  $2,500  note  owing  by  the  corporation  to 
the  Marysville  Bank  for  a  loan  of  money,  payment  of  which  was  as- 
sumed by  Polack.  The  notes  were  secured  by  a  second  mortgage 
on  the  entire  property  of  the  corporation,  and  the  same  was  immedi-. 
ately  filed  for  record.  The  certificate  of  stock  for  597  shares  stand-' 
ing  in  the  name  of  Mrs.  Polack  was  assigned  to  the  corporation  and 
pasted  on  the  stub  of  the  certificate,  and  has  ever  since  remained 
in  this  stockbook.  The  certificate  for  402  shares  issued  to  Polack 
himself  were  assigned  to  the  corporation,  but  were  then  redelivered 
to  Mr,  Polack  as  additional  security  for  the  notes,  and  the  certificate 
is  now  attached  to  the  unpaid  renewal  note  still  outstanding.  This 
transaction  left  Craig  and  wife  the  sole  owners  of  the  stock  of  the 
corporation,  and  from  that  time  on  Craig  treated  the  corporation  as 
his  alter  ego  for  business  purposes.  Its  name  was  soon  thereafter 
changed  to  the  "W.  O.  Craig  Manufacturing  Company." 

Immediately  after  receiving  the  notes  and  mortgage,  made  in  the 
month  of  September,  1910,  Polack  sold  and  transferred  the  same,  by 
an  unrestricted  indorsement  and  for  their  face  value,  to  the  firm  of 
Fulton  &  Hohn.  Fulton  at  the  time  had  knowledge  of  the  fact  that 
these  instruments  had  been  given  by  the  corporation  in  payment  of 
the  purchase  price  of  its  stock. 

October  15,  1910,  Fulton,  representing  the  firm  of  Fulton  &  Hohn, 
sold  to  the  First  National  Bank  of  Marysville  the  $8,750  note  due 
in  one  year,  for  its  face  value.  At  the  time  of  this  transaction  Ful- 
ton was  cashier  of  the  bank,  and  acted  in  its  behalf  in  purchasing  the 
paper.  He  thus  acted  in  a  dual  capacity.  On  the  one  hand  he  repre- 
sented the  firm  of  Fulton  &  Hohn  in  the  selling  of  the  paper,  and  on 
the  other  he  represented  the  bank  as  its  cashier  in  its  purchase.  No 
other  officer  or  agent  of  the  bank  had  any  notice  or  knowledge  that  the 
note  had  been  given  by  the  Storage  Company  as  a  part  of  the  purchase 
price  of  its  stock.     Fulton's  interest  being  adverse,  his  knowledge 
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would  not  be  imputed  to  the  bank.  This  disposes  of  one  of  the  notes, 
and  places  it  in  the  custody  of  the  bank  as  a  good- faith  purchaser  in 
tlie  sense  that  that  term  is  used  when  applied  to  property.  Counsel 
for  appellant,  however,  insists  that  the  bank  cannot  be  given  the  rights 
of  a  good-faith  purchaser  of  negotiable  paper,  becauso  the  note  con- 
tains conditions  which  render  it  nonnegotiable.  Kobey  v.  Hoffman, 
229  Fed.  486,  143  C.  C.  A.  554.  But,  without  deciding  the  question, 
we  shall  dispose  of  the  case  upon  the  assumption  that  counsel's  posi- 
tion is  correct. 

In  December,  1910,  the  plant  of  the  Siloam  Springs  Cold  Storage 
&  Ice  Company  was  partially  destroyed  by  fire.  Insurance  was  col- 
lected in  the  amount  of  $54,356.56.  Out  of  this  the  corporation  paid 
all  its  general  creditors,  excepting  three,  holding  claims  aggregating 
$430.33 ;  it  also  paid  the  note  for  $8,750  held  by  Fulton  &  Hohn,  in 
full,  with  interest.  It  paid  $1,750  upon  the  note  held  by  the  Bank 
of  Marysville.  It  has  subsequently  made  payments  upon  that  note 
until  the  principal  has  been  reduced  to  $4,500.  The  debt  is  now  held 
by  the  bank  for  that  amount  in  the  form  of  renewal  notes.  After 
making  the  payments  above  referred  to,  at  the  time  it  collected  the 
insurance  money,  the  corporation  was  clearly  solvent.  Its  only  indebt- 
edness was  the  $7,000  which  it  ow^ed  the  bank,  as  a  balance  on  the 
$8,750  note,  and  the  $430.33  due  to  general  creditors.  It  had  on  hand 
cash,  $19,749.37,  and  salvage  on  the  plant,  and  real  estate  of  the  value 
of  $15,000,  and  $5,000  bills  receivable.  It  rebuilt  its  plant.  The  new 
plant  had  double  the  capacity  of  the  one  that  was  burnt,  and  was,  in 
the  opinion  of  the  master  and  the  trial  court,  too  large  for  the  busi- 
ness of  the  community  in  which  it  was  located.  It  was  completed  in 
May,  1911,  and  down  to  that  time  the  corporation  continued  to  be 
solvent.  It  afterwards  gave  a  mortgage  for  $30,000  upon  its  entire 
property.  The  holder  of  that  mortgage  in  July,  1912,  brought  suit 
for  its  foreclosure,  and  caused  a  receiver  of  the  estate  of  the  corpora- 
tion to  be  appointed.  July  27,  1912,  the  corporation  was  adjudicated 
a  bankrupt,  and  the  plaintiff  herein  was  elected  trustee. 

The  present  action  was  brought  against  the  First  National  Bank 
of  Marysville,  Kan.,  E.  R.  Fulton,  and  H.  A.  Hohn,  Theodore  H. 
Polack,  and  Florence  E.  Polack,  to  recover,  with  interest,  all  sums 
paid  by  the  corporation  on  account  of  the  notes  given  to  Polack  as  the 
purchase  price  of  the  stock.  The  case  was  referred  to  a  master,  who 
made  elaborate  findings  of  fact.  His  conclusion  was  that  judgment 
should  be  entered  in  favor  of  plaintiff  for  the  $430.33  owing  to  cred- 
itors who  were  such  at  the  time  the  stock  transaction  occurred,  and 
that  the  action  should  be  dismissed  as  to  the  balance  of  the  claim. 
Exceptions  were  filed,  and  the  cause  was  heard  before  the  trial  court 
upon  the  report  and  exceptions.  The  court  overruled  the  exceptions, 
confirmed  the  report,  entered  judgment  in  favor  of  plaintiff  for  $430.- 
33,  and  disallowed  all  other  claims.    The  plaintiff  appeals. 

The  brief  contains  no  specifications  of  the  errors  upon  which  appel- 
lant relies,  as  required  by  rule  24  of  this  court  (150  Fed.  xxxiii,  79 
C.  C.  A.  xxxiii).  Considering  the  state  of  the  record,  and  the  con- 
fused manner  in  which  the  case  is  presented,  we  might  very  properly 
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refuse  ta  examine  any  of  the  matters  discussed  in  the  brief,  and  sim- 
ply affirm  the  judgment.  Sovereign  Camp  of  Woodmen  v.  Jackson, 
97  Fed.  382,  38  C.  C.  A.  208;  City  of  Lincoln  v.  Street  Light  Co.,  59 
Fed.  756,  8  C.  C.  A.  253 ;  Western  Assurance  Co.  v.  Polk,  104  Fed. 
649,  44  C.  C.  A.  104.  We  have,  however,  examined  the  case  suffi- 
ciently to  satisfy  ourselves  that  no  substantial  injustice  was  done  by 
the  trial  court. 

The  case  may  be  looked  at  under  two  headings:  First,  the  pay- 
ments made  to  the  bank  and  to  the  firm  of  Fulton  &  Hohn ;  second, 
the  liability  of  Theodore  H.  Polack  and  Florence  E.  Polack  by  rea- 
son of  the  notes  and  mortgage  given  to  them  by  the  corporation  as 
the  purchase  price  of  their  stock. 

[1]  As  to  the  payments  made  to  the  bank  and  the  firm  of  Fulton  & 
Hohn,  there  is  clearly  no  ground  of  liability.  They  held  the  promis- 
sory notes  of  the  corporation,  for  which  they  paid  full  value.  It  is 
possible  that  the  corporation  might  have  resisted  their  payment.  Upon 
that  question  we  express  no  opinion,  as  some  of  the  notes  are  now  in 
litigation.  The  corporation,  however,  did  not  resist  the  collection  of 
the  notes.  It  made  the  payments  voluntarily.  We  are  at  a  loss  to 
understand  upon  what  ground  those  paym^its  can  be  recovered. 
There  was  no  fraud,  no  mistake,  and,  as  between  the  corporation  and 
the  parties  receiving  the  payments,  no  illegality.  The  right  to  recover 
money  had  and  received  is  equitable.  To  prevail  the  plaintiff  must 
show  that  in  good  conscience  he  is  entitled  to  the  money.  That  has 
been  established  law  for  more  than  a  century.  It  was  never  more 
plainly  stated  than  by  Chief  Justice  Mansfield  in  the  case  of  Moses 
v.  Macf erlan,  2  Burrow,  1005 ;  s.  c,  2  Kcener's  Cases  on  Quasi  Con- 
tracts, 361.    The  great  Chief  Justice  there  said: 

"This  kind  of  equitable  action  to  recover  back  money  which  ought  not  in 
Justice  to  be  kept  is  very  beneficial  and  therefore  much  encouraged.  It  lies 
only  for  money  which,  ex  aequo  et  bono,  the  defendant  ought  to  refund:  It 
does  not  lie  for  money  paid  by  the  plaintiff,  which  ia  claimed  of  him  as  pay- 
able in  point  of  honor  and  honesty,  although  it  oould  not  have  been  recovered 
from  him  by  any  course  of  law — ^as  in  payment  of  a  debt  barred  by  the  stat- 
ute of  limitations,  or  contracted  during  his  infancy,  or  to  the  extent  of  prin- 
cipal and  legal  interest  upon  a  usurious  contract,  or  for  money  fairly  lost  at 
play;  because  in  all  these  cases  the  defendant  may  retain  it  with  a  safe  con- 

;  science,  though  by  positive  law  he  was  barred  from  recovering.    But  it  lies 

for  money  paid  by  mistake,  or  upon  a  consideration  which  happens  to  fail  or 

I  for  money  got  through  imposition  (express  or  implied)  or  extortion,  or  op- 

pression, or  an  undue  advantage  taken  of  the  plaintiffs  situation,  contrary  to 

I  laws  made  for  the  protection  of  i)ersons  under  those  circumstances. 

I  *'In  one  word,  the  gist  of  this  kind  of  action  i9  that  the  defendant,  upon 

I  the  dreumstances  of  the  cdse,  is  obliged  by  the  ties  of  natural  Justice  and 

equity  to  refund  the  money." 

This  language  has  been  quoted  and  approved  in  countless  decisions 
both  in  England  and  in  this  country.  The  cases  are  collected  in  Profes- 
sor Keener's  work  on  Quasi  Contracts,  page  26  et  seq.  These  pay- 
ments are  not  affected  by  the  so-called  "trust  fund"  doctrine,  as  applied 
to  corporate  stock.  That  doctrine  has  never  been  held  to  forbid  a  cor- 
poration, which  is  solvent  and  a  going  concern,  to  pay  its  debts.  A 
corporation  thus  situated  has  all  the  powers  over  its  property  which  an 
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individual  has.    Hollins  v.  Brierfield  Coal  &  Iron  Co.,  150  U.  S.  371, 
14  Sup.  Ct.  127,  38  L.  Ed.  1113. 

[2]  Appellant  has  a  better  case  against  Mr.  and  Mrs.  Polack.  There 
is  considerable  conflict  in  the  decisions  of  the  courts  as  to  whether  a 
corporation  has  power  to  purchase  its  own  stock.  The  rule,  sustained 
by  the  weight  of  American  authority,  was  stated  as  follows  by  this  court 
in  Bumes  v.  Humes,  137  Fed.  781,  789,  70  C.  C.  A.  357: 

"In  the  absence  of  constitutional  or  statutory  prohibition,  corporations 
have  Inherent  power  to  buy»  to  seU,  and  to  retire  their  own  stock." 

See,  also,  Allen  v.  Francisco  Sugar  Co.,  193  Fed.  825,  114  C.  C.  A. 
453 ;  Atlanta,  etc.,  Association  v.  Smith,  141  Wis.  377,  123  N.  W.  106, 
32  L.  R.  A.  (N.  S.)  137, 135  Am.  St.  Rep.  42;  Fitzpatrick  v.  McGregor, 
133  Ga.  332,  65  S.  E.  859,  25  L.  R.  A.  (N.  S.)  50,  and  note. 

The  statutes  of  Arkansas  do  not  prohibit  such  a  purchase.  Section 
860  of  the, Arkansas  Statutes  (Kirby's  Dig.)  provides  that: 

"Any  corporation  organized  under  the  laws  of  this  state  may  reduce  its 
capital  stock,  either  by  releasing  unpaid  subscriptions  for  stock,  or  by  refnnd- 
ing  to  shareholders  a  portion  of  the  amount  paid  in  by  them." 

Such  reduction  must  be  made  by  resolution,  and  a  copy  of  the  resolu- 
tion filed  as  an  amendment  to  the  charter,  and  other  published  notice 
given  thereof.    The  statute  also  contains  this  provision : 

"Provided  that  no  such  reduction  shall  affect  or  in  any  way  impair  the 
rights  of  any  person  who  i%  a  creditor  o/  such  corporation  at  the  t^me  the 
reduction  is  made.'* 

[3]  We  think  it  is  plain,  therefore,  that  the  corporation  had  power 
to  purchase  its  stock.  But  that  does  not  take  us  far  iii  the  decision  of 
a  concrete  case.  Whether  an  exercise  of  such  power  will  be  approved 
or  condemned  must  depend  upon  the  facts  of  the  particular  case.  Most 
of  the  confusion  in  the  decisions  has  been  caused  by  attempts  to  lay 
down  universal  rules.  Was  there  a  fraudulent  purpose  to  injure  exist- 
ing creditors,  or  other  stockholders,  or  future  creditors?  Was  the 
necessary  result  of  the  transaction  to  produce  such  injury?  Did  the 
injury  result  immediately,  or  did  it  result  remotely  and  become  com- 
mingled with  other  events,  so  as  to  leave  the  question  in  doubt  as  to 
whether  the  stock  purchase  was  the  real  cause  of  the  alleged  injury? 
Was  the  corporation  insolvent  at  the  time,  or  did  the  transaction  pre- 
cipitate its  insolvency?  These  are  some  of  the  considerations  that  have 
controlled  courts  in  condemning  or  sustaining  the  purchase  of  its  own 
stock  by  a  corporation.  When  the  facts  of  the  present  case  are  looked 
at,  we  think  the  case  was  properly  decided.  There  was  no  actual  fraud 
apon  either  creditors  or  stockholders.  The  corporation  was  solvent  at 
the  time,  and  continued  to  be  so  for  more  than  a  year  thereafter.  AH 
existing  creditors  were  fully  paid,  or  provision  made  for  their  payment,* 
by  the  decision  of  the  lower  court.  The  real  cause  of  the  corporation's 
insolvency  was  not  the  stock  purchase,  but  the  branching  out  into  new 
and  improvident  business  enterprises.  All  the  creditors  who  are  now 
represented  by  the  plaintiff  extended  their  credit  in  the  promotion  of 
such  new  enterprises.  These  are  the  considerations  which  ought  to 
control,  and  we  think  they  sustain  the  action  of  the  trial  court    The 
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case  of  Lcfkcr  v.  Hamer  (Ark.)  186  S.  W.  75,  much  relied  on  by  ap- 
pellant, involved  a  trust  company,  and  turned  upon  a  statute  peculiar  to 
such  corporations.    For  that  reason  it  is  not  in  point. 

Appellant  relies  upon  some  other  transactions,  but  none  of  them  have 
more  merit  than  the  one  which  we  have  discussed. 

The  decree  is  affirmed. 


LAWTON  et  aL  v.  DARGAN. 

In  re  HABTSVILLB  WOOD  MFG.  CO. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    December  6,  1916.) 

No.  1455. 

» 

Novation  ^=9lO — Claims — Bjelease. 

Where  the  holders  of  all  the  stock  of  a  corporation,  who  also  held  notes 
given  by  it  for  large  amounts,  sold  the  stock  to  the  manager  of  the  busi- 
ness and  surrendered  the  notes  in  consideration  of  the  manager's  agree- 
ment to  pay  the  agreed  price  out  of  the  proceeds  of  the  business  and 
to  pledge  the  stock  as  security  for  such  payments,  the  former  stockhold- 
ers could  not,  after  the  bankruptcy  of  the  corporation  in  a  year,  assert 
claims  against  the  estate  on  the  theory  that  they  retained  their  claims 
against  the  corporation  and  that  the  manager's  agreement  was  that  the 
corporation  would  pay  those  claims  to  the  extent  and  in  the  manner 
agreed. 

[Kd.  Note. — ^For  other  cases,  see  Novation,  Cent.  Dig.  |  10;  Dec.  Dig. 
«=»10.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  South  Carolina,  at  Charleston,  in  Bankruptcy;  Henry  A. 
M.  Smith,  Judge. 

In  the  matter  of  Hartsville  Wood  Manufacturing  Company,  bank- 
rupt From  an  order  of  the  District  Court  disallowing  the  claim  of  J. 
J.  Lawton  and  another  as  trustees  against  the  estate  of  which  B.  D. 
Dargan  was  trustee,  the  claimants  appeal.    Affirmed. 

F.  L.  Willcox,  of  Florence,  S.  C,  and  E.  O.  Woods,  of  Darlington, 
S.  C.  (Willcox  &  Willcox  and  S.  M.  Wetmore,  all  of  Florence,  S.  C, 
on  the  brief),  for  appellants. 
•    George  E.  Dargan,  of  Darlington,  S.  C,  for  appellee. 

Before  PRITCHARD  and  KNAPP,  Circuit  Judges,  and  ROSE, 
District  Judge. 

ROSE,  District  Judge.  The  appellants  seek  the  allowance  of  a 
claim  against  the  bankrupt  estate.  They  will  be  called  the  "claimants" ; 
the  appellee,  the  "trustee" ;  the  Hartsville  Wood  Manufacturing  Com- 
pany, the  "bankrupt"  The  last-named  is  a  South  Carolina  corpora- 
tion organized  in  1903,  in  which  year  it  began  business.  It  never 
thrived.    Its  six  stockholders  kept  it  afloat  by  lending  it  money  with 

^s>For  otli«r  cases  sss  same  topic  ft  KBT-NUMBEB  in  all  Key-Numbered  Digests  ft  Indexes 
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which  to  pay  what  it  owed  others.  For  their  advances  they  took  its 
promissory  notes.  By  1909  these  aggregated  nearly  $54,000.  They 
then  made  up  their  minds  to  stop  sending  good  money  after  bad  and  to 
get  back  as  much  as  they  could  of  that  which  they  had  lent  it.  The 
claimants,  'two  of  their  own  number,  were  selected  by  them  to  act  as 
trustees  for  all.  In  some  informal  way  the  claimants  were  put  in 
charge  of  the  bankrupt  and  of  its  property.  It  made  a  deed  of  its  real 
estate,  plant,  and  machinery  to  them.  These  were  sold  for  something 
under  $15,000,  and  the  proceeds  were  divided  among  the  stockholders. 
The  bankrupt's  merchandise  and  accounts  and  bills  receivable  re- 
mained. The  claimants  wanted  to  turn  them  into  money.  One  Leon 
W.  Coker  had  been  bankrupt's  manager.  He  thought  that  its  losses 
had  been  incurred  in  manufacturing.  Its  shutting  down  threw  him 
out  of  employment.  He  was  without  means  of  his  own.  He  hoped 
that,  if  on  easy  terms  as  to  payment  he  could  buy  its  goods  and  ac- 
counts, he  could  rfiake  a  living  by  continuing  the  merchandising  branch 
of  its  business,  especially  if  he  could  do  so  in  its  name  and  with  its 
credit.  As  its  debts  to  outsiders  had  always  been  paid,  it  had  a  fair 
standing  in  the  mercantile  world.  The  claimants  did  not  want  to  sacri- 
fice its  merchandise  at  a  forced  sale.  They  were  unwilling  to  under- 
take the  troublesome  and  unprofitable  task  of  collecting  the  accounts 
of  a  concern  which  had  gone  out  of  business.  Coker,  who  will  be  called 
the  "buyer,"  knew  more  about  its  goods  and  its  customers  than  any 
one  else  did.  He  and  the  claimants  struck  a  bargain.  He  was  to  get 
all  that  was  still  in  bankrupt's  name.  He  was  to  give  for  it  the  figure 
at  which  it  stood  on  bankrupt's  books.  He,  of  course,  could  not  pay 
for  it  in  cash,  or  in  any  other  way  except  as  and  when  he  could  get  the 
money  to  do  so  out  of  it  or  out  of  the  profits  which  his  skill  and  energy 
enabled  him  to  make  from  it.  The  most  that  he  could  promise  to  do 
was  to  pay  small  sums  at  frequent  intervals.  Accordingly,  he  bound 
himself  to  give  the  claimants  $350  a  month  until  the  purchase  price  of 
$13,700,  with  interest  at  .7  per  cent.,  was  fully  paid. 

How  was  he  to  get  title  to  that  which  he  had  bought?  That  was 
everything  the  bankrupt  could  then  sell,  its  merchandise,  the  accounts 
due  it,  its  good  will,  name,  and  aught  else  belonging  to  it.  There  was 
one,  and  perhaps  only  one,  simple,  easy,  natural,  and  certain  way  of 
tratisferring  it  all  to  him.  If  he  bought  its  capital  stock,  he  would  have 
all  it  could  give.  No  inventories,  schedules,  notices  to  debtors  or  to 
creditors  would  be  needed.  All  its  capital  stock  was  accordingly 
assigned  to  him  or  to  his  order.  The  transaction  could  not  have  taken 
this  form  if  the  stockholders  had  retained  their  claims  against  the  bank- 
rupt. He  would  not  have  agreed  to  pay  $13,700  for  the  capital  stock 
of  a  corporation  which  owed  to  one  group  of  creditors  at  least  $39,000,. 
that  is  $54,000  less  the  $15,000  received  or  to  be  received  from  the  pro- 
ceeds of  its  real  estate  and  whose  net  assets  over  and  above  its  liabili- 
ties to  persons  outside  the  group  referred  to  were  not  worth  more  than 
he  was  to  pay.  If  he  was  to  become  the  owner  of  that  stock,  the  prom- 
issory notes  held  by  its  stockholders  must  first  be  cancelled.  This  was 
done.  When  one  buys  stock  for  which  he  does  not  pay  in  full,  it  is 
usual  for  him  to  indorse  over  the  purchased  certificates  to  the  sellers 
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to  be  held  by  them  as  collateral  security  that  the  balance  of  the  pur- 
chase price  will  be  paid.    In  this  case  that  was  what  was  done. 

In  support  of  their  contention  that  the  balance  of  the  $13,700  unpaid 
at  the  time  of  the  bankruptcy  was  a  debt  of  the  bankrupt,  each  of  the 
claimants  testified,  and  they  put  the  buyer  on  the  stand.  They  make 
mystery  and  confusion  out  of  a  simple  matter.  The  buyer  testifies  in 
one  breath  that  he  purchased  tlje  eood  will  and  personal  property  of 
the  bankrupt,  and  the  next  that  wnat  he  bought  was  its  capital  stock. 
The  truth  is  he  wanted  the  former.  The  surest  way  to  obtain  it  was 
to  buy  the  latter. 

One  may  invest  many  millions  in  the  purchase  of  a  railroad.  He 
seeks  its  franchises,  its  rights  of  way,  its  tracks,  its  buildings,  its  roll- 
ing stock,  and  the  thousand  and  one  other  things  it  has.  Its  more  or 
less  well  engraved  certificates  are  in  themselves  well-nigh  valueless,  but 
it  is  nevertheless  these  certificates  he  buys.  If  he  gets  all  of  them  out- 
standing, all  the  railroad's  possessions  are  added  unto  them. 

There  was  nothing  done  or  written  by  the  parties  at  the  time  the 
transaction  was  put  through  out  of  harmony  with  the  view  that  the 
buyer  purchased  the  capital  stock  of  the  bankrupt,  except  perhaps  a 
phrase  in  the  bond  he  gave  for  the  price.  In  it  he  promised  to  keep 
the  tangible  property  coming  under  his  control  insured  for  the  pro- 
tection of  the  claimants,  and  in  that  connection  he  refers  to  it  as  that 
which  he  had  purchased  from  the  Hartsville  Wood  Manufacturing 
Company.  The  court  below  was  right  in  holding  that  this  turn  of  ex- 
pression is  all  too  slender  a  foundation  to  support  the  contention  that 
the  buyer  never  bought  the  capital  stock. 

If  is  of  little  significance  that  he  subsequently  made  such  payments 
as  he  did  make  to  claimants  out  of  the  bankrupt'-s  assets  and  entered 
them  upon  its  books.  He  was  not  likely  to  keep  two  sets  of  books, 
and  less  likely  to  distinguish  closely  between  what  belonged  to  him  in 
his  individual  right  and  what  was  the  property  of  a  corporation  all  of 
whose  stock  he  owned.  Men  of  far  greater  knowledge  of  corporate 
affairs  and  of  vastly  greater  experience  in  them  often  lose  sight  of  that 
distinction. 

At  the  time  the  bargain  was  struck  between  the  buyer  and  the  claim- 
ants, it  seemed  to  be  a  good  one  for  both  of  them.  If  he  made  his 
monthly  payments  for  three  years  and  four  months,  they  would  get  out 
of  what  they  sold  the  most  they  could  hope  in  any  way  to  realize  from 
it  Even  if  he  ceased  to  pay  after  a  much  shorter  period,  they  might 
be  as  well  off  as  they  would  have  been  had  they  auctioned  off  the 
merchandise  and  themselves  attempted  to  collect  the  accounts.  Unfor- 
tunately for  them,  the  adjudication  of  the  bankrupt  followed  in  about  a 
year  after  the  buyer  came  into  control  of  it.  As  he  had  no  outside  re- 
sources, his  ability  to  continue  payments  was  gone.  He  still  owed  them 
about  $9,800  for  which  they  are  now  seeking  to  hold  the  bankrupt 
liable. 

Some  of  the  suggestions  which  have  been  put  forward  in  support  of 

their  contentions  require  but  a  word.    In  this  proceeding  it  would  profit 

them  naught  to  show  that  they  had  a  claim  against  the  buyer  trading 

as  the  Hartsville  Wood  Manufacturing  Company  or  against  a  de  facto 
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corporation  which  was  not  the  same  as  the  de  jure,  but  in  some  way 
had  appropriated  its  name  and  had  come  into  possession  of  a  part  of 
its  property  and  business.  The  bankrupt  adjudicated  is  the  legally  in- 
corporated South  Carolina  corporation.  We  are  not  in  this  case  con- 
cerned with  claims  against  anybody  or  anything  else.  Indeed,  the 
claimants  in  their  proof  of  claim  say  it  is  against  a  corporation  and 
that  such  corporation  is  the  Hartsville  Wood  Manufacturing  Company. 

There  is  no  other  theory  reconcilable  with  what  was  done  at  the 
time  of  the  transfer  to  the  buyer  which  will  serve  them  any  better.  It 
is  true  that  the  bankrupt  then  owed  them  $39,000.  They  might  then 
have  said  to  the  buyer  we  will  give  you  all  the  stock  of  the  bankrupt  if 
you  will  take  hold  of  its  affairs  and  try  to  work  out  of  it  enough. to 
pay  us  $13,700,  to  which  amount  we  will  reduce  our  claims  against  it, 
and  we  will  further  agree  that  so  long  as  it  pays  us  $350  a  month  we 
will  not  press  for  a  more  rapid  extinguishment  of  even  that  diminished 
principal.  They  could  have  made  the  further  condition  that  he  should 
guarantee  or  indorse  the  bankrupt's  obligation  to  pay  this  $13,700  in  the 
named  installments.  They  say  if  we  had  done  so  our  rights  as  against 
bankrupt  and  buyer  would  have  been  what  we  say  they  are.  It  is  per- 
fectly natural  for  them,  not  onl^  to  argue  that  in  substance  they  did 
these  very  things,  but  now  to  believe  that  they  did. 

The  evidence  as  to  what  actually  took  place  sufficiently  establishes 
that  what  was  done  was  to  sell  the  buyer  the  stock  and  to  take  his 
personal  obligation  secured  by  the  pledge  of  the  stock  itself  for  the 
price.  There  may  have  been  reasons  at  that  time  apparently  good  for 
putting  the  transaction  through  in  the  form  actually  adopted.  It  may 
have  been  thought  that  a  debt  resting  on  the  buyer  who  was  not  trading 
as  an  individual  would  far  less  seriously  hamper  his  efforts  to  make 
the  bankrupt's  business  a  success,  than  if  such  debt  remained  a  burden 
upon  it.  The  claimants  say  that  none  of  the  general  creditors  of  the 
bankrupt  other  than  themselves  knew  anything  of  their  agreement  with 
the  buyer  or  of  the  form  in  which  it  was  consummated.  They  argue 
that,  as  no  one  in  extending  credit  could  have  been  influenced  by  what 
was  done  in  these  respects,  there  is  nothing  to  estop  them  now  from 
asserting  that  what  was  done  was  what  they  now  think  they  always 
intended  to  do.  They  urge  that  to  say  they  may  not  prove  their  claim 
against  the  bankrupt  is  to  deprive  thepi  of  their  last  opportunity  to 
save  a  little  of  the  money  they  have  expended  for  the  bankrupt's  bene- 
fit The  sufficient  answer  is  that,  having  given  the  transaction  with  the 
buyer  a  form  which  involved  certain  definite  consequences,  they  would 
have  the  unquestionable  right  there  to  stand  if  they  would.  It  follows 
that  they  cannot  now  elect  to  assume  another  position,  when  to  permit 
them  so  to  do  would  take  money  from  the  creditors  of  the  bankrupt  to 
give  it  to  them.  Moreover,  the  relations  between  a  corporation  and 
the  individual  or  group  of  individuals  who  own  all  its  stock  are  so  inti- 
mate, their  actual  power  over  it  so  absolute,  their  ability  to  exercise 
that  power  in  all  sorts  of  informal  ways  so  complete,  that  public  policy 
requires  that  when  they  have  given  one  form  to  some  transaction  be- 
tween it  and  them  they  must  not  be  permitted  to  say  that  what  they 
apparently  did  was  not  what  they  intended  to  do  when  to  allow  them 
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SO  to  say  would  work  harm  to  third  persons  who  have  dealt  with  the 
corporation. 

It  follows  that  the  court  below  properly  held  that  the  claimants  were 
not  creditors  of  the  bankrupt,  and  its  order  disallowing  their  claim 
against  it  should  be  affirmed. 


PLICKWIB  ft  BUSH,  Inc.,  ▼.  WALKONEN. 

(Circuit  Court  of  Appeals,  Third  Circuit.    December  20,  1918.) 

No.  2152. 

1.  Tbial  ^=9178 — ^DisinssAi.  ob  Nonsutf. 

On  the  test  whether  a  case  Is  for  the  Jury,  testimony  for  plalntlif  must 
be  accepted  as  tme. 

[Ed.  Note.— IV>r  other  cases,  see  Trial,  Cent.  Dig.  ||  401-108 ;  Dec  Dig. 
«=»178.] 

2.  MAfiTTEB  AND  SERVANT  ^S»287(8) — JVTUHY  TO  SBBTANT— NeOLIOENCB — QUES- 

TION FOB  JUBT. 

Evidence  in  a  servant's  action  for  injury  from  the  giving  way  of  a  brace 
on  which  he  stepped,  as  to  his  having  done  so  at  direction  of  the  carpen- 
ter boss  to  whose  orders  It  was  his  duty  to  conform,  as  to  it  being  un- 
supported, and  this  patent  on  inspection,  and  as  to  duty  of  the  boss  to 
see  that  it  was  supported,  held  to  make  a  case  for  the  jury,  within  Em- 
ployers^ Liability  Act  Pa.  June  10,  1907  (P.  U  523),  abolishing  defense  of 
fellow  servant,  where  an  employe's  injury  is  caused  by  negligence  of  a 
person  to  whose  orders  he  was  bound  to  conform. 

[^.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  1 1064 ; 
Dec.  Dig.  «=»287(8).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  New  Jersey ;  John  Rellstab,  Judge. 

Action  by  Lauri  Wilhelm  Walkonen  against  Flickwir  &  Bush,  in- 
corporated. Judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Vroom,  Dickinson  &  Bodine,  of  Trenton,  N.  J.  (Joseph  L.  Bodine,  of 
Trenton,  N.  J.,  and  William  G.  Wright,  of  Philadelphia,  Pa.,  of  coun- 
sel), for  plaintiff  in  error. 

J.  Alfred  Anderson,  of  Boston,  Mass.,  W.  Holt  Apgar,  of  Trenton, 
N.  J.,  and  William  A.  Pew,  of  Salem,  Mass.,  for  defendant  in  error. 

Before  BUFFINGTON  and  McPHERSON,  Circuit  Judges. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below  Walkonen,  a 
citizen  of  Russia,  brought  suit  against  Flickwir  &  Bush,  Incorporat- 
ed, a  corporate  citizen  of  New  Jersey,  to  recover  for  personal  injuries 
alleged  to  have  resulted  from  the  latter's  negligence.  The  cause  was 
tried,  and  resulted  in  a  verdict  for  the  plaintiff.  On  the  entry  of  judg- 
ment thereon  defendant  sued  out  this  writ. 

In  the  final  analysis  the  44  assignments  of  error  finally  resolve  them- 

^a»For  otli«r  cases  see  same  topic  AKBT-NUMBER  in  all  Key-Numbered  DlgesU  ft  Indexes 
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selves  into  the  correctness  of  the  refusal  of  the  court  to  give  binding 
instructions  for  defendant.  The  injury  to  the  plaintiff  was  suffered 
in  Pennsylvania,  and  the  case  was  based  on  the  Employers'  Liability 
Act  of  1907  of  that  state  (P.  L.  523),  set.  forth  in  the  margin.^  A 
study  of  the  proofs  satisfies  us  that  the  case  was  one  for  a  jury. 
Without  reciting  all  of  them,  it  suffices  to  say  they  tended  to  show 
defendant  company  had  contracted  to  build  the  piers  of  a  railroad 
viaduct.  These  piers  were  of  concrete,  which  was  poured  into  an 
opening  between  frames  or  molds.  These. wooden  frames,  built  by 
carpenters  as  the  work  progressed,  consisted  of  sections  of  outer  and 
inner  squares,  about  17  feet  high,  spaced  about  4  feet  apart.  Into 
such  opening  soft  concrete  was  poured,  which  hardened  and  formed 
the  pier.  The  outer  frame  section  was  movable,  and  when  a  17- foot 
section  of  concrete  work  was  finished,  the  outer  frame  was  raised  in 
sections  by  crane  chains  and  used  to  form  the  next  highest  section, 
in  conjunction  with  an  inner  square  which  was  built  up  from  below 
to  correspond.  The  weight  of  the  soft  concrete  as  it  was  poured  in 
tended  to  spread  the  forms  outwardly  where  it  pressed  against  them, 
and  to  come  together  higher  up.  The  two  forms  were  kept  together 
by  tie  rods  and  kept  apart  by  wooden  braces.  These  braces  were 
about  six  inches  wide  and  two  thick,  and  in  addition  to  serving  as  brac- 
es they  were  also  used  by  the  workmen  to  stand  on  while  handling  the 
concrete.  They  were  made  stable  and  secure,  either  by  resting  on 
the  tie  rods  or  on  cleats  nailed  to  the  forms. 

It  was  the  duty  of  Oudine,  the  boss  carpenter,  to  see  that  these 
braces  were  secure.  At  the  time  of  the  accident  Walkonen,  who  was 
a  carpenter,  was  helping  build  the  inner  wooden  frame  of*  a  pier 
which  had  been  built  up  to  a  height  of  about  240  feet.  He  was 
working  under  Oudine's  direction,  laying  a  platform  on  beams  which 
reached  across  the  top  of  the  inner  square.  On  this  platform  con- 
crete was  placed  preparatory  to  its  being  shoveled  into  the  space  be- 
tween the  forms.  The  carpenter  work  was  being  hurried,  because 
the  concrete  men  could  not  get  to  work  until  it  was  done.  Walkonen 
was  bracing  the  beams  when  Oudine  told  him — 

1  "Section  1.  Be  It  enacted,  etc.,  tliat  In  aU  actions  brought  to  recover 
from  an  employer  for  injury  suffered  by  his  employ 6,  the  negligence  of  a  fel- 
low servant  of  the  employ^  shall  not  be  a  defense,  where  the  injury  was 
caused  or  contributed  to  by  any  of  the  foUowing  causes^  namely — 

"Any  defect  in  the  works,  plant,  or  machinery,  of  which  the  employer  could 
have  had  knowledge  by  the  exercise  of  ordinary  care ;  the  neglect  of  any  per- 
son engaged  as  superintendent,  manager,  foreman,  or  any  other  person  in 
charge  or  control  of  the  works,  plant,  or  machinery ;  the  negligence  of  any  per- 
son in  charge  of  or  directing  the  particular  work  In  which  the  employ^  was 
engaged  at  the  time  of  the  injury  or  death ;  the  negligence  of  any  person  to 
whose  orders  the  employ^  was  bound  to  conform,  and  did  conform,  and,  by 
reason  of  his  having  conformed  thereto,  the  injury  or  death  resulted:  the  act 
of  any  fellow  servant,  done  in  obedience  to  the  rules,  instructions,  or  orders 
given  by  the  employer,  or  any  other  person  who  has  authority  to  direct  the 
doing  of  said  act. 

**Section  2.  The  manager,  superintendent,  foreman,  or  other  person  in  charge 
or  control  of  the  works,  or  any  part  of  the  works,  shaU,  under  this  act,  be 
held  as  the  agent  of  the  employer,  in  all  suits  for  damages  for  death  or  In- 
Jury  suffered  by  employes." 
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"to  brace  tbose  beams  quickly;  that  it  was  in  a  burry,  because  tbere  were 
so  many  men  out  of  work.  *  *  *  When  Oudine  saw  that  I  was  bracing  the 
beam,  and  he  saw  that  it  was  loose,  he  told  me  to  get  down  and  step  on  that 
brace  between  the  inner  and  the  outer  form,  •  •  •  i  ^^s  lying  on  my 
stomach  on  this  beam  here.  •  •  •  Oudine  called  to  me  that  'you  had 
better  get  down  and  hammer  that  brace  on  from  the  other  side ;  to  get  down 
onto  the  brace  between  the  inner  and  outer  form,  because  you  might  fall  from 
there  and  get  hurt'  '* 

What  follows  Walkonen  thus  describes: 

"Q.  Now,  what  did  you  do  on  receiving  that  order  from  Oudine?  A.  I 
stepped  down  on  the  brace.  Q.  And  which  brace  did  you  step  on?  A,  The 
third  brace.  Q.  That  would  be  the  one  right  opposite  where  you  were  trying 
to  nail  the  bracing  between  the  two  beams?  A.  Yes.  Q.  And  was  that  the 
nearest  brace  to  where  you  were  working?  A.  Yes.  Q.  Now,  go  ahead 
from  there  and  tell  us?  A.  When  Oudine  told  me  to  get  down  on  that  brace, 
I  was  going  down.  I  had  one  foot  on  the  brace  already,  and  I  was  Just 
about  to  put  the  other  foot  on,  when  it  gave  way  and  I  fell  down.  Q.  How 
far  did  you  fall?  A.  16  feet  Q.  Did  the  brace  go  with  you?  A.  Yes.  Q. 
And  what  did  you  land  on?  A.  On  the  reinforcement  rod.  Q.  And  what  did 
that  do  to  you?  A.  Went  in  through  my  leg.  Q.  And  how  much  was  that 
reinforcement  rod  sticking  up  above  the  concrete?  A.  About  three  or  four 
feet  Q.  Now,  before  you  stepped  on  that  brace  that  you  used,  did  you 
know  it  was  unsupported  either  by  a  tumbuckle  or  a  cleat?  A.  No;  I 
didn't  Q.  After  you  went  down  in  between  there,  after  the  accident  hap- 
pened, did  you  see  whether  there  was  a  cleat  or  tumbuckle  supporting  that 
brace  that  came  down?  A.  When  I  fell  down,  I  looked  up,  and  I  saw  that 
there  was  neither  a  tumbuckle  or  a  cleat  there.  Q.  From  where  you  were 
standing  before  the  accident,  looking  down,  could  you  tell  whether  there 
was  a  tumbuckle  or  a  cleat  under  that  brace?  A.  No;  I  couldn't  see.  Q. 
Could  Oudine,  standing  out  on  the  end  where  you  say  he  stood—could  he  tell, 
by  looking  over  the  side,  whether  there  was  a  tumbuckle  under  that  brace? 
A,  Yes." 

[1]  There  was  proof  tending  to  show  that  the  brace  had  been  there 
for  some  time,  and  that  it  was  neither  supported  by  a  tie  rod  nor  a 
cleat.  There  was  contradictory  testimony  on  the  part  of  the  defend- 
ant, but  on  the  test  whether  the  case  is  for  a  jury  we  must  accept 
the  testimony  in  behalf  of  the  plaintiff  as  true. 

[2]  Without,  therefore,  entering  into  further  details,  it  sufficiently 
appears  that  the  proofs  tended  to  show  that  Walkonen  was  an  em- 
ploye of  the  defendant;  that  his  duty  was  to  conform  to  the  orders 
of  Oudme,  the  carpenter  boss;  that  he  was  ordered  by  Oudine  to 
stand  on  a  certain  brace  in  doing  a  certain  piece  of  work;  that  he 
conformed  to  such  orders,  and  by  reason  of  said  brace  being  unsup- 
ported by  a  cleat  or  tie  rod  it  gave  way  and  caused  plaintiff's  in- 
jury; that  the  injury  was  caused  by  Oudine 's  negligence,  whose  duty 
it  was  to  see  the  brace  was  secured ;  and  that  the  proof  that  the  brace 
was  not  supported  at  all,  a  lack  which  was  patent  on  inspection,  all 
united  to  bring  the  case  within  the  Pennsylvania  statute  quoted,  and 
afforded  grounds  from  which  a  jury  could  infer  negligence  on  the 
part  of  the  defendant. 

The  judgment  below  will  therefore  be  affirmed. 
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FLICKWIR  &  BUSH,  Inc^  t.  PONTYNEN. 

(Circait  Ck>urt  of  Appeals,  Third  Circuit    December  20,  1916.) 

No.  2151. 

BiASTEB  AND  Sebtant  ^=s>286(24) — ^Injury  to  EMPLOTfi — ^Negligencb — Ques- 
tion FOB  JUBT. 

Evidence  In  an  action  for  death  of  an  employ^  from  the  breaking  of  a 
chain  used  In  hoisting  heavy  loads,  as  to  Its  condition  and  Infrequent  and 
superficial  Inspection*  held  to  make  a  case  for  the  Jury  as  to  the  master's 
negligence.  ' 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Gent  Dig.  f  1029; 
Dec.  Dig.  <»s>286(24).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  New  Jersey ;  John  Rellstab,  Judge. 

Action  by  Anna  Pontynen  against  Flickwir  &  Bush,  Incorporated. 
Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Vroom,  Dickinson  &  Bodine,  of  Trenton,  N.  J.  (Joseph  L.  Bodine, 
of  Trenton,  N.  J.,  and  William  G.  Wright,  of  Philadelphia,  Pa.,  of 
counsel),  for  plaintiff  in  error. 

J.  Alfred  Anderson,  of  Boston,  Mass.,  W.  Holt  Apgar,  of  Trenton, 
N.  J.,  and  William  A.  Pew,  of  Salem,  Mass.,  for  defendant  in  error. 

Before  BUFFINGTON  and  McPHERSON,  Circuit  Judges. 

BUFFINGTON,  Circuit  Judge.  This  is  a  personal  injury  case, 
brought  by  Anna  Pontynen,  a  citizen  of  Russia,  against  Flickwir  & 
Bush,  Incorporated,  a  corporate  citizen  of  New  Jersey,  to  recover  dam- 
ages for  the  death  of  her  husband,  Anton  Pont)men,  defendant's  em- 
ploye. The  cause  was  tried,  and  resulted  in  a  verdict  for  plaintiff.  On 
entry  of  judgment  on  such  verdict,  defendant  sued  out  this  writ. 

The  general  work  which  was  being  carried  on  by  the  defendant,  and 
in  which  the  decedent  was  killed,  we  have  described  in  an  opinion  just 

filed  in  Flickwir  v.  Walkonen,  238  Fed.  307, C.  C.  A. ,  a  case  in 

this  court.  We  avoid  repetition  by  reference  to  such  opinion  and  add- 
ing that  Pontynen  was  a  carpenter  working  on  the  wooden  frames 
between  which  each  pier  was  constructed.  While  so  at  work  he  was 
struck  by  a  flying  chain,  knocked  off,  and  killed  hy  a  fall  to  the 
ground,  about  130  feet,  below.  At  the  time  of  the  accident,  Pontynen 
was  engaged  in  helping  raise  an  outer  form  section.  It  was  about 
30x17  feet  and  weighed  several  tons.  In  hoisting  it  a  twin  chain, 
spaced  in  the  middle  by  a  ring  which  was  attached  to  a  block,  was  used. 
These  free  ends,  which  were  some  18  feet  long,  were  fastened  to  the 
form  which  was  to  be  raised.  A  link  in  one  of  these  chain  sections 
broke  near  to  where  it  was  fastened  to  the  form,  and  the  loose  end 
snapped  around  Pontynen,  who  was  standing  on  the  edge  of  the  pier, 
and  threw  him  down  to  the  ground.  Pont)men's  duty  was  to  stand  at 
that  point  and  signal  the  engineer  when  the  form  was  to  be  hoisted. 
When  killed,  he  was  just  about  to  give  the  signal. 

^s»For  oUi«r  cases  see  same  topic  A  KBY-NUMBBR  In  all  Key^Numbered  Digests  it  Indexes 
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The  alleged  negligence  of  the  defendant  was  the  use  of  an  unsafe 
chain  and  the  negligent  inspection  thereof,  and  the  crucial  question  was 
whether  there  was  such  evidence  of  negligence  as  made  the  case  one 
for  a  jury.  In  that  regard  the  proof  was  that  the  chain  which  broke 
was  part  of  a  larger  one  defendant  had  bought  from  a  reputable  dealer 
some  time  before  the  accident.  It  had  been  in  general  use  for  some 
months,  and  when  this  shorter  length  was  taken  from  it  a  hook  with  a 
larger  ring  to  it  had  been  fastened  to  the  end  of  the  chain.  It  was  the 
last  chain  link  which  broke.  It  was  interlinked  with  the  large  ring 
attached  to  the  hook.  Whether  the  last  ring  on  the  chain  or  the  ring 
on  the  hook  had  been  cut  and  rewelded  to  effect  the  juncture  did  not 
appear;  but,  whichever  one  was  cut,  the  rewelding  was  done  by  the 
defendant  at  its  shop  on  the  work.  These  chains  were  subjected  to 
hard  usage,  and  at  times  were  thrown  down  from  the  tops  of  these 
high  piers.  The  broken  link  was  found  after  the  accident,  and  showed 
a  fracture  of  substantial  depth  and  length,  where  welded,  which  bore 
evidence  of  not  being  recent.  Expert  testimony  was  produced  by  plain- 
tiff tending  to  show  that  the  welding  at  the  break  was  defective,  and 
that  in  the  new  fracture  a  crystallization  from  overstrain  was  shown^ 

After  explaining  these  matters,  an  expert  witness  of  large  experience 
testified  as  follows : 

"Q.  Before  this  break  occtirred,  was  there  anything  that  woald  Indicate,  to 
any  one  inspecting  that,  that  there  was  a  flaw  there,  and  that  that  Unk  was 
weakened  and  was  unsuitable  for  nee?  A.  Yes.  Q.  And  was  it  obvious  from 
inspection  from  the  outside?  A.  Yes ;  no  human  eye  can  determine  the  degree 
of  that  unsoundness  here,  but,  when  that  order  or  condition  exists,  it  is  a 
fair  assumption,  to  thv>se  trained  in  the  inspection  or  testing  of  such  materi- 
al, that  that  degree  of  disorder  on  the  surface  Is  an  indication  of  further 
disorder  within.  Q.  Would  you  Just  describe  before  this  link  was  broken,  if 
it  had  been  inspected,  what  would  an  inspector  see  there  that  would  indicate 
to  him  that  that  Unk  was  defective?  A.  A  sufficient  measure  of  disorder  to 
Justify  its  rejection.  Q.  Just  what  was  the  physical  condition  he  would  see 
there?  A.  A  broken  surface  of  considerable  dimension,  and  a  condition  ezter- 
naUy  indicating  further  disorder  within.  Q.  He  would  see  a  break  there, 
and  between  what  points  would  that  break  be  noticeable?  A.  At  the  most 
critical  and  tender  spot  of  the  Unk,  where  the  scarf  is  welded.  Q.  Yes;  but 
^hat  is  the  space  between?  A.  In  this  case  It  is  a  quarter  of  an  inch  long 
by  an  eighth  of  an  inch  in  depth.  That  is  visible.  How  much  more  no  one 
could  determine  underneath  until  fractured.  Q.  That  Is,  you  would  see  this 
break  from  the  outside?  A.  Yes.  Q.  That  would  appear  as  a  crack,  you  say? 
A.  Yes ;  and  a  disorder  at  a  critical  point.  Q.  And  by  a  critical  point,  what 
do  you  mean  by  that?  A.  The  point  of  juncture  between  each  end  of  the  link 
before  welding.  Q.  It  is  on  the  scarf,  you  say?  A.  It  is  right  in  the  scarf, 
the  usual  place  for  ills  of  that  kind.  Q.  And,  if  you  will,  give  me  those  dis- 
tances again.  That  crack  would  have  been  how?  A.  About  a  quarter  of  an 
inch  long  by  one-eighth  of  an  inch  in  length,  or  diameter,  rather.  Q.  That 
would  be  apparent  when  the  chain  was  new?  A.  Without  any  doubt.  Q.  As 
the  chain  was  used  from  time  to  time,  what  effect  would  that  have  on  that 
exterior  crack?  A.  Further  impairment— an  extension  of  the  trouble.  Q.  And 
would  it  open  the  crack  at  all?  A.  It  would,  or  it  might  not  open  apprecia- 
bly, but  it  would  burrow  underneath — decrease  its  strength  underneath.  Q. 
Now,  in  looking  at>-~you  call  this  the  scarf  (indicating)?  A.  That  is  the  end  of 
the  scarf.  Q.  I  notice  that  the  end  of  the  scarf  Is  discolored  a  brown,  and 
that  on  the  face  it  is  more  of  a  black?  A.  The  brown  is  a  rust  that  has 
set  in  since  the  fracture.  Originally  it  was  bright,  by  reason  of  contact  with 
the  side  opposite.  Q.  So  does  that  discoloration  by  rust  indicate  to  you  how 
long  that  cra<^  had  been  there?    A.  Yes^  sir;  in  that  case.    It  was  bom  that 
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way.  Q.  And  born  with'  a  crack  in  It  aa  deep  as  the  face  of  that?  A,  Un- 
doubtedly! ♦  •  ♦  Q.  Now,  you  say,  when  this  chain  was  made,  that  was 
imperfectly  welded  there?  A-  All  my  experience  points  to  that  deduction. 
Q.  And  what  caused  that?  A-  Lack  of  fusion.  It  may  have  been  caused  by 
dross  in  the  metal,  a  condition  often  encountered.  It  may  have  been  caused  by 
carelessness  in  the  welding,  the  blacksmith  having  performed  his  work  imper- 
fectly. ♦  ♦  ♦  Q.  Now,  do  I  understand  you  to  say  that  this  crystalliza- 
tion that  you  notice  on  the  opposite  side  Indicates  something  about  the  use 
that  this  chain  was  put  to?  A,  It  indicates  a  condition  of  fatigue  resulting 
from  a  severe  stressing  or  impact  due  to  violent  use.  Q.  That  crystallization, 
could  that  be  seen  by  outward  inspection?  A,  Impossible.  Q.  Now,  can  you 
give  us  any  idea  what  the  life  of  a  chain  of  that  kind  is?  A.  No  one  can. 
Q.  It  depends  on  the  work?  A.  The  measure  of  work  imposed  regulates  that. 
Those  chains  have  been  known  to  fail  in  six  months.  They  have  been 
known  to  resist  excessive  wear  even  for  six  years.  Much  depends  on  the 
character  of  the  materiaL  ♦  •  •  Q.  Now,  there  was  nothing  on  the  out- 
side to  indicate  the  crystallization?  A.  Nothing.  Q.  And  you  have  ex- 
plained to  us  the  evidences  that  you  see  here,  which  would  indicate  on  in- 
spection that  this  was  a  defective  link ;  that  is  right,  is  it?  A.  Yes,  sir.  Q. 
And  it  is  the  imperfect  welding  here  which  you  say  was  apparent  from  the 
outside?  A-  That  is  apparent  from  the  outside.  Q.  You  cannot  say  to  what 
extent  that  imperfection  would  go  into  the  interior?  A.  No,  sir.  Q.  No  man 
can  say  that?  A-  No;  that  is  regulated  by  the  range  of  vision  only,  •  •  • 
Q.  Now,  looking  at  this  broken  link,  can  you  tell  by  the  color  how  long  this 
defect  had  existed  previous  to  the  break?  A.  Not  a  part  of  it,  but  from  the 
end  of  the  scarfed  section  up  to  the  flat  cross-section.  Q.  You  mean  from 
the  end  of  the  scarfed  section,  this  little  form  here  (indicating)?  Au  Yes; 
from  there  throughout  its  depth  that  disorder  existed  from  the  beginning. 
We  can  now  see  into  the  fracture,  and  can  reach  that  conclusion  without  er- 
ror. Q.  And  does  the  discoloration  indicate  anything  to  you?  A.  It  indi- 
cates a  progressive  extension  of  the  fracture.  •  •  •  Q.  Now,  would  this, 
at  the  time  this  link  was  new  and  fresh,  and  in  a  chain  like  this  one  down 
here,  and  this  crack  had  not  occurred  here,,  and  it  had  not  been  subject  to- 
this  break,  would  this  flaw  that  you  mention  have  been  revealed  to  the 
naked  eye?  A.  It  would.  Q.  Would  it  have  been  revealed  to  the  eye  of  a 
man  less  skilled  in  his  profession  and  calling  than  you?  A.  Yes;  but  its  im- 
portance might  not  be  appreciated.  •  •  •  Q.  Would  the  crystallization 
in  that  link  have  been  visible  to  the  naked  eye?  A.  Not  outwardly,  but,  when 
fractured,  yes,  unmistakably.  •  •  •  Q.  And  you  are  speculating  as  to- 
how  that  link  looked  before  it  broke?  A.  Not  with  reference  to  the  defect. 
Q.  But  you  spoke  of  a  defect.  Was  that  defect  as  noticeable  before  the  chain 
broke  as  it  is  now?    A.  I  believe  it  was.*' 

A  second  witness  also  testified  to  the  same  general  effect  as  follows : 

"Q.  Is  that  weld  there  perfect?  A.  No.  Q.  Now,  have  you  got  that  chain 
together,  the  links  together?  A.  Yes.  Q.  Holding  the  parts  of  that  link  to- 
gether the  way  they  fit,  are  there  any  signs  on  the  exterior  of  that  link  which 
indicate  an  improper  welding?  A.  There  are.  Q.  And  what  are  those  ex- 
terior signs?  A.  The  point  of  the  scarf,  about  one-quarter  inch  long  and  one- 
quarter  inch  wide,  indicates  it.  Q.  What  about  that  scarf?  A.  When  it  was^ 
scarfed  and  turned  around  in  that  manner  (indicating),  it  was  welded  down, 
and  something  foreign  got  into  it,  and  the  scarf  failed  to  unite,  and  that 
we  call  a  ^sprawl.'  Q.  Is  that  the  same  thing  that  Mr.  Cone  called  a  ^peenlng*? 
A.  I  think  it  is.  Q.  When  that  weld  was  made,  what  do  you  say  was  in 
there  between  that  prevented  a  proper  welding?  A.  Some  foreign  matter; 
I  don't  know  really  what  it  was — slag,  I  presiune.  ♦  •  •  Q.  After  that 
chain  was  made  and  was  welded,  and  before  it  was  broken,  what  do  you  say 
the  signs  were  on  the  exterior  part  of  that  link — ^ust  describe  them — ^which 
would  indicate  that  there  was  an  improper  or  imperfect  welding?  A.  The 
little  cracks  on  each  side  of  the  tongue  of  the  scarf.  Q.  What  is  th^  shape  of 
that  tongue?  A.  It  is  pointed  about,  I  should  say,  three-eighths  of  an  inch 
long,  and  one-quarter  of  an  inch  wide.    Q.  Were  thoee  cracks  there  after 
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the  welding  was  done?  A.  They  were.  Q.  Ck)uld  they  have  been  seen  on 
inspection?  A.  They  could.  ♦  ♦  •  Q.  In.  examining  that  special  link, 
before  it  broke,  what  was  there  on  the  outside  that  would  indicate  any  de- 
fect to  that  chain?  A.  This  unwelded  sprawl.  Q.  How  would  that  show? 
A.  It  showed  by  this  piece  being  broken  off  here;  showed  this -dark  color. 
Q.  Take  it  before  the  piece  was  broken  at  all.  A.  It  showed — Just  showed 
two  cracks  in  the  scarf.  Q.  Those  cracks  could  be  seen?  A.  They  could.  Q. 
Now,  is  there  any  significance  in  seeing  a  crack  in  that  part  of  the  link  near 
the  weld?  A.  There  is.  Q.  What  is  the  significance?  A.  It  shows  there  is 
something  foreign  in  between  that  prevented  it  from  uniting.  Q.  Seeing 
that  crack,  that  imperfect  welding,  from  the  outside,  what  would  that  indi- 
cate as  to  the  condition  of  the  material  inside  the  link?  A.  It  would  indicate 
that  there  was  a  foreign  substance  there,  and  be  dangerous  to  use  it  any  fur- 
ther. Q.  You  couldn't  tell  how  badly  it  was  gone  on  the  inside?  A.  I  couldn't 
tell  how  bad  it  was.  Q.  It  would  be  a  suspicious  link?  A.  It  would  be  a 
suspicious^  link.  Q.  What  sort  of  inspection  would  reveal  that  sprawl,  that 
imperfect  welding?  A.  Just  lay  it  on  the  floor  or  ground,  and  take  hold  of 
the  hook,  and  go  over  it  link  for  link,  the  whole  length  of  it  Q.  See  it  with 
the  eye?  A.  Tou  can  see  it  with  the  eye.  ♦  •  ♦  Q.  What  is  there  about 
that  chain  that  you  see  that  indicates  that  it  has  had  any  rough  use,  as  far  as 
sustaining  weight?  A.  Crystallization.  Q.  That  is  on  one  side?  A.  On  both 
sides.  Q.  Anything  else  about  the  chain?  A.  Yes;  the  wear  in  the  throats 
of  the  chain.  Q.  Wear  in  where?  A.  The  throat.  Q.  Is  the  wearing  in  the 
throat  of  that  chain  any  indication  to  you  of  the  use  it  has  had?  A.  Yes. 
Q.  And  the  crystallization?  A.  Yes.  Q.  And  what  do  they  indicate  to  you? 
A.  They  indicate  to  me  that  they  have  lifted  heavy  weights  and  were  used 
quite  a  little,  a  long  time.  Q.  If  a  chain  has  been  used  lifting  heavy  weights, 
as  this  indicates,  what  would  be  a  practical  way  of  examining  that  chain? 
A.  Looking  it  over  with  the  eye,  link  for  link.  Q.  How  often  should  you  say 
the  chain  ought  to  be  looked  over?  A.  A  chain  of  this  kind,  I  should  say  it 
should  be  looked  over  every  two  or  three  days.  Q.  How  long  would  it  take 
to  look  it  over?  A.  Three  or  four  minutes,  a  very  few  minutes  to  look  the 
chain  over." 

On  cross-examination  he  said : 

"Q.  How  large  would  you  say  this  crack  was  before  the  links  broke?  A.  I 
think  it  was  a  crack  you  could  run  your  finger  nail  along.  It  was  not  much  of 
a  crack,  but  it  was  visible  enough  so  you  could  stick  your  thumb  nail  in.  Q. 
You  think  so?    A.  I  think  so." 

In  view  of  this  testimony  and  all  the  circumstances,  the  character  of 
the  work  done,  the  strains  upon  these  chains,  the  infrequency  and 
alleged  superficial  character  of  such  inspections  as  were  made,  we 
think  the  court  would  have  transcended  its  powers  and  province  had  it 
held  as  a  matter  of  law  that  there  was  no  proof  of  negligence.  The 
case  was  peculiarly  one  for  a  jury. 

The  judgment  below  is  therefore  affirmed. 


DELAWARE,  L.  &  W.  B.  CO.  v.  SOUND  TRANSP.  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.    November  14,  1916.) 

No.  25. 

Municipal  Cobpobations  ^=»719(4) — ^Wharves — Lease — Termination  by  No- 
tice— LiABiLiTT  of  Sublessee. 

Plaintiff  held  a  lease  from  the  city  of  New  Tork  for  certain  dock  prop- 
erty for  the  term  of  10  years,  which  it  assigned  to  defendant  under  an 

^=3»For  other  cases  see  same  topic  &  KBY-NUMBBR  in  aU  Key-Numbered  Disests  &  Indexes 
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agreement  for  the  payment  by  defendant  of  a  stipulated  sum  periodically 
In  addition  to  the  rental  to  the  city.  The  agreement  further  provided  that, 
should  the  lease  be  terminated  other  than  by  default  of  defendant,  the 
payments  to  plaintiff  should  cease.  The  dock  commissioner  served  notice 
on  defendant  that  the  property  would  be  required  by  the  dty  In  making 
contemplated  Improvements,  such  right  having  been  reserved  In  the  lease ; 
but  the  Improvements  were  not  made,  nor  were  there  any  de^nlte  plans  for 
the  same,  and  the  possession  and  use  of  the  property  by  defendant  were 
not  interfered  with.  Held,  that  the  notice  did  not  operate  to  terminate 
the  lease,  so  as  to  relieve  defendant  of  liability  for  the  payments  to 
plaintiff. 

[Ed.  Note. — ^Tor  other  cases,  see  Municipal  Corporations,  Cent  Dig.  f 
1532;    Dec.  Dig.  «=s>719(4).] 

Hough,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  at  law  by  the  Sound  Transportation  Company  against  the  Del- 
aware, Lackawanna  &  Western  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.    Affirmed. 

On  writ  of  error  to  review  a  Judgment  entered  November  29,  1915,  in  favor 
of  the  Sound  Transportation  Company,  the  plaintiff  below,  and  against  the 
Delaware,  Lackawanna  &  Westerh  Railroad  Company,  the  defendant  below, 
in  the  sum  of  $44,703.49.  The  cause  was  tried  before  Judge  Mayer  and  a 
jury  and  as  both  sides  moved  for  the  direction  of  a  verdict  the  trial  Judge 
was  authorized  to  decide  the  questions  of  fact  and  to  direct  the  verdict  accord- 
ingly. The  parties  will  be  referred  to  hereafter  as  they  appeared  in  the 
District  Court-— as  plaintiff  and  defendant 

Louis  Marshall,  William  S.  Jenney,  and  A.  J.  McMahon,  all  of  New 
York  City,  for  plaintiff  in  error. 

Benjamin  G.  Paskus,  of  New  York  City,  and  John  M.  Enright,  of 
Jersey  City,  N.  J.,  for  defendant  in  error. 

Before  COXE,  ROGERS,  and  HOUGH,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  plaintiff  is  a  New  York  corporation  and 
the  defendant  is  a  Pennsylvania  corporation,  each  transacting  business 
and  maintaining  an  office  in  the  city  of  New  York.  On  July  2,  1908, 
the  city,  acting  through  its  commissioner  of  docks,  leased  to  the  plain- 
tiff a  wharf  situated  in  Brooklyn  on  the  East  River  known  and  de- 
'  scribed  as  "the  westerly  side  and  surface  of  Pier  Old  34  (Catherine 
Slip  Pier  West)  and  the  bulkhead  and  small  pier  between  Piers  Old  33' 
and  Old  34,  together  with  the  right  to  use  the  sheds  owned  by  the  city 
on  said  premises,"  for  the  term  of  ten  years  from  July  1,  1908,  at  the 
rent  of  $8,000  per  annum.  The  complaint  alleges  that  on  August  7, 
1908,  the  Sound  Company  subleased  to  the  Railroad  Company  all  of 
the  property  rights  and  privileges  leased  to  it  by  the  city,  "excepting, 
however,  the  bulkhead  about  30  feet  in  length  lying  between  the  east- 
erly side  of  Pier  Old  33  and  the  westerly  side  of  the  small  pier  between 
Piers  Old  33  and  34,  East  River,"  which  parcel  was  thereby  reserved 
to  the  use  of  the  plaintiff. 

The  complaint  alleges  further  that  the  sublease  was  made  "pursuant 
to  an  agreement  wherein  the  plaintiff  did  agree  to  use  its  endeavor  to 
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obtain  the  consent  of  the  city  of  New  York  to  the  assignment  of  said 
lease  to  ihe  defendant  and,  upon  obtaining  such  consent,  to  assign  the 
same,  upon  the  terms  hereafter  stated."  It  is  also  alleged  that  the 
Sound  Company  did  obtain  such  consent  and  did  assign  the  said  lease 
to  the  defendant  and  that  the  defendant  entered  into  a  written  agree- 
ment dated  July  9,  1909,  wherein  it  agreed  to  assume  the  said  lease  and 
pay  the  rent  as  therein  stipulated,  which  obligation  the  defendant  has 
failed  to  discharge,  to  the  plaintiffs  damage  in  the  sum  of  $50,000. 
The  defendant  insists  that  its  possession  and  enjoyment  of  the  demised 
premises  were  terminated  by  a  cause  other  than  its  default. 

The  testimony  shows  a  complicated  situation  upon  the  facts  but  it 
clearly  appears  that  the  Sound  Company  possessed  valuable  rights  and 
privileges  in  the  wharf  property  heretofore  described  and  known  as  the 
westerly  side  and  surface  of  Pier  Old  34.  These  rights  the  Sound 
Company  transferred  to  the  Lackawanna  Company  on  August  7,  1908, 
excepting  about  30  feet  of  bulkhead  lying  between  the  easterly  side  of 
Pier  Old  33  and  34,  which  parcel  was  reserved  for  the  use  of  the  Sound 
Company.  The  Sound  Company  having  obtained  the  proper  consent 
assigned  its  lease  to  the  defendant  company,  which  went  into  possession 
under  the  sublease  and  assignment  and  incurred  the  obligation  for 
which  judgment  was  rendered.  We  are  satisfied  that  the  Sound  Com- 
pany possessed  a  valid  and  valuable  lease  of  the  pier  property  in  ques- 
tion. The  defendant  wanted  this  property  and  with  the  co-operation 
of  the  city  officials  it  attempted  to  acquire  all  the  right  which  the  plain- 
tiff had  therein  by  virtue  of  the  lease.  It  could  not  accomplish  this  re- 
sult without  fully  complying  with  the  law.  The  railroad  company  had 
assumed  the  city  lease  s^nd  had  agreed  to  pay  to  the  Sound  Company 
the  diflFerence  between  the  rent  reserved  in  the  sublease  and  the  rent 
reserved  in  the  city  lease  for  corresponding  periods. 

The  agreement  of  July  9,  1909,  concludes  as  follows : 

''But  it  is  expressly  understood  and  agreed  that  if  the  possession  and  enjoy- 
ment by  the  party  of  the  first  part  of  the  demised  premises,  is  terminated  by 
cause  other  than  the  default  of  the  said  party  of  the  first  part,  before  the  end 
of  the  demised  term,  the  party  of  the  first  part  shall  not  be  liable  to  pay  the 
party  of  the  second  part  such  difference  in  rent,  and  the  said  party  of  the 
first  part  shall  receive  from  the  party  of  the  second  part  and  shall  be  repaid 
by  it  the  proportionate  amount  paid  in  advance  to  the  party  of  the  second  part, 
as  hereinbefore  specified." 

The  dominating  question  is — ^Was  the  possession  of  the  Railroad 
CcMnpany  terminated  so  as  to  absolve  it  from  paying  the  specified  rent 
under  its  written  agreement  to  do  so? 

The  Sound  Company  had  a  valid  city  lease  of  Old  Pier  34  and  this 
was  transferred  to  the  Lackawanna  Company  upon  its  agreement  to 
assume  the  said  city  lease  and  pay  to  the  Sound  Company  on  rental 
days  prescribed  in  the  city  lease  the  difference  between  the  rent  there- 
in reserved  and  the  rent  reserved  in  the  sublease.  The  District  Court 
construed  the  agreement  of  July  9,  1909,  to  mean  that  the  agreement 
would  be  ended  if  the  city  of  New  York  terminated  the  lease  by  the 
action  of  its  officers  authorized  to  take  such  proceedings.  If  the  Lack- 
awanna Company  by  affirmative  action  on  its  part  or  by  acquiescence 
in  the  acts  of  others  made  it  possible  for  the  ci^  to  terminate  the  lease 
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where  otherwise  it  would  not  have  done  so,  then  the  attempt  to  termi- 
nate the  lease  was  not  within  the  intent  of  the  agreement.  The  notice 
of  October  16,  1913,  signed  by  the  commissioner  of  docks,  to  the  Lack- 
awanna Company  did  not  operate  to  terminate  the  lease  for  the  reason 
that  the  plan  therein  described  was  not  carried  out  nor  was  it  in  con- 
templation of  being  carried  out.  The  plan  of  improvement  was  tenta- 
tive, unsettled  and  with  no  definite  plan  adopted  which  was  binding 
upon  the  parties.  The  Lackawanna  Company  was  not  deprived  of  its 
property  or  the  use  thereof  by  the  notice  of  October  16,  1913,  and  its 
possession  and  enjoyment  of  the  demised  premises  was  not  interfered 
with. 

It  is  argued  that  the  Lackawanna  Company  acting  in  collusion  with 
the  commissioner  of  docks,  procured  the  notice  of  termination  to  be 
served  upon  the  Sound  Company  in  order  to  avoid  the  payment  of  rent. 
The  District  Judge  found,  and  we  see  no  reason  to  doubt  the  accuracy 
of  his  finding,  that  "there  is  no  suggestion  of  any  conduct  to  be  char- 
acterized by  impropriety  of  either  the  city  or  the  railroad  company/' 
Each  party  was  endeavoring  to  protect  its  own  interests  in  a  lawful 
and  legitimate  manner  but  we  see  no  reason  to  impute  fraud  to  either. 
It  is  enough,  in  our  opinion,  that  when  the  notice  was  served,  it  was 
not  justified  either  in  fact  or  in  law.    - 

The  judgment  is  affirmed  with  costs. 

HOUGH,  Circuit  Judge  (dissenting).  The  facts  established  below 
are  unassailable  here,  and  it  was  distinctly  found  that  no  fraud  or 
wrongdoing  existed  on  the  part  of  the  Lackawanna  Company.  This 
action  is  maintainable,  however,  only  upon  the  ground  of  wrongdoing. 
The  plaintiff  below  prefers  to  say  that  the  "defense  is  inequitable'*; 
but  the  phrase  means  wrongdoing  by  the  defendant,  if  it  means  any- 
thing. 

The  situation  presented  is  not  complicated;  the  Sound  Company 
procured  a  lease  of  certain  New  York  City  wharf  property,  and  sub- 
leased a  portion  thereof  to  the  Lackawanna  Company.  Later,  and 
with  the  city's  assent,  it  assigned  the  entire  lease  to  the  Lackawanna. 
After  such  assignment  the  Sound  Company  had  no  title,  estate  or  in- 
terest of  any  kind  in  the  leasehold  premises ;  but  it  had  a  personal  con- 
tract with  the  Lackawanna  Company,  by  which  in  consideration  of  said 
sublease  and  assignment,  the  latter  agreed  to  pay  the  Sound  Company 
certain  moneys  at  stated  intervals  as  long  as  the  assigned  lease  was  in 
existence,  provided,  however,  that  should  the  Lackawanna's  possession 
and  enjoyment  of  the  premises  be  "terminated  by  cause  other  than  the 
default  of"  the  Lackawanna  Company,  "no  claim  for  damages  (should) 
be  made  by  either  party  against  the  other,  except  the  cessation  of  such 
use  and  enjoyment  be  due  to  the  default  of"  the  Lackawanna. 

The  original  city  lease  was  made  by  and  through  the  commissioner 
of  docks,  and  contained  a  proviso  that  if  at  any  time  the  city  should 
"determine  to  proceed"  with  any  improvement  of  the  water  front  that 
required  the  use  of  the  demised  premises,  a  notice  might  be  given  termi- 
nating said  lease  "from  the  date  of  the  receipt  of  such  notice."  I^i^  form 
such  notice  was  served,  nor  was  it  given  as  the  result  of  any  fraud  or 
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wrongdoing  on  the  part  of  the  Lackawanna.  Yet  judgment  was  di- 
rected, and  could  have  been  directed,  only  on  the  ground  that  there 
had  been  a  default  on  the  part  of  the  defendant  below ;  and  this  court 
has  sustained  such  judgment  because  the  notice  given  "was  not  justi- 
fied either  in  fact  or  in  law." 

The  city  was  not  called  upon  to  justify  its  conduct  in  any  way;  it 
alone  could  decide  whether  the  property  was  wanted  for  improvement ; 
and,  no  matter  what  induced  the  city's  action,  the  notice  itself  was  per- 
fectly valid.  If  it  had  been  procured  by  the  Lackawanna  for  the  pur- 
pose of  terminating  its  own  liability  to  the  Sound  Company,  an  action 
for  damages  would  have  lain  under  the  proviso  of  the  personal  contract 
aforesaid ;  but  such  an  intent  is  expressly  negatived  by  the  finding  of 
the  trial  court. 

It  was  proven  that  the  city  would  probably  not  have  decided  to  pro- 
ceed with  improvement,  if  it  had  not  been  assured  of  a  solvent  tenant, 
viz.  the  Lackawanna  Company;  one  that  could  pay  for  the  improve- 
ments and  work  them  out  under  a  long  lease  of  the  improved  property. 
Any  person  or  corporation  could  have  done  this,  and  there  is  nothing 
in  the  contract  forbidding  the  Lackawanna  to  take  advantage  of  the 
city's  purpose  and  desire.  Its  conduct  was  not  "unreasonable  under 
the  circumstances" — which  is  certainly  the  widest  definition  of  default 
suggested.    Re  Woods,  etc.,  Contract,  [1898]  Ch.  Div.  211. 

A  reasonable  and  proper  care  for  its  own  interest  induced  and  justi- 
fied the  Lackawanna  Company  in  seeking  to  be  the  city's  new  tenant! 
Delaware,  etc.,  Co.  v.  Bowns,  58  N.  Y.  573,  is  entirely  applicable. 

For  these  reasons  I  dissent 


INTERNATIONAL  RY.  CO.  v.  UNITED  STATES. 
(Circuit  Court  of  Appeals,  Second  Circuit.    December  12,  1916.) 

No.  21. 

1.  RAn.B0AD8   ^=>229 — Rbguultion — Safety  Appliance  Act — Application. 

Railway  Safety  Appliance  Act  March  2,  1893,  c.  196,  27  Stat  531.  as 
amended  by  Act  March  2,  1903,  c.  976,  32  Stat.  943  (Comp.  St.  1913,  §§ 
8605-8615),  which  declares  It  unlawful  for  an  interstate  railroad  to  haul 
or  permit  to  be  hauled  or  used  any  car  not  equipped  with  automatic 
couplers,  excepting  those  used  on  street  railways,  applies  to  the  hauling  of 
an  ordinary  freight  car  by  an  electric  locomotive  on  an  interstate  interur- 
ban  railway. 

[Ed.  Note. — For  other  cases*  see  Railroads,  Cent  Dig.  §  743 ;  Dec.  Dig. 
«=>229.] 

2.  Railroads  ^=»229 — Regulation — Safety  Appliance  Act — Construction. 

The  Railway  Safety  Appliance  Act,  while  in  form  penal,  is  remedial  in 
its  purpose,  and  will  not  be  construed  with  absolute  strictness,  but  will 
be  given  such  construction  as  will  effectuate  its  avowed  purpose  of  pro- 
tecting the  employes  and  the  public,  and  its  spirit  and  not  its  letter  will 
be  followed. 

[Ed.  Note. — ^For  other  cases,  see  Railroads,  Cent  Dig.  {  743 ;  Dee.  Dig. 
«=>229.] 

6s»For  other  cmiM  see  same  topic  ft  KBY>NUMBER  In  all  Koy-Numbered  Digesu  ft  Indexw 
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3.  Raileoads  ^=»229— REauLATioN — Safktt  Appliance  Act— Trolley  Qaes. 

Under  Railway  Safety  Appliance  Act,  {  2,  as  amended  by  Act  March  2, 
1903.  c.  976,  32  Stat  943.  making  it  unlawful  for  an  interstate  railroad  to 
haul  or  permit  to  be  hauled  or  used  any  cars  not  equipped  with  automatic 
couplers,  excepting  those  which  are  used  upon  street  railways,  it  is  not 
necessary  that  trolley  cars  used  on  an  electric  railway  between  two  cities 
in  different  states  be  equipped  with  automatic  couplers,  where  they  run 
singly;  but  they  must  be  so  equipped  if  they  are  run  coupled  together, 
though  each  runs  by  the  power  of  its  own  motor. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  f  743;  Dec  Dig. 
<g=>229.] 

4.  Statutes  ^=»181(2)— Construction — Absubditt. 

One  of  the  surest  tests  of  statutory  construction  is  whether  the  inter- 
pretation contended  for  will  render  the  statute  ridiculous. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  S§  259,  263 ;  Dec. 
Dig.  <&=>181(2).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  New  York. 

Action  by  the  United  States  against  the  International  Railway  Com- 
pany to  recover  penalties  for  violation  of  Safety  Appliance  Act  March 
2,  1893,  as  amended  by  Act  March  2,  1903.  Judgment  for  the  United 
States,  and  defendant  brings  error.  Judgment  affirmed,  on  condition 
that  the  United  States  enter  a  remittitur  of  a  part  thereof ;  otherwise, 
reversed,  and  new  trial  awarded. 

Under  nine  causes  of  action  the  United  States  alleged  and  proved:  (1) 
That  the  railway  company  moved  two  cars  fastened  together,  between  Lode- 
port  and  North  Tonawanda,  N.  Y.,  when  neither  car  was  equipped  with  an  au- 
tomatic coupler;  (2)  that  it  moved  between  the  same  points  a  freight  car 
belonging  to  the  Erie  Railway  having  an  automatic  coupler,  which  at  the 
time  of  transport  was  out  of  repair  and  inoperative;  and  (3)  that  at  divers 
times,  between  the  same  points  and  over  the  same  line  of  rails,  it  moved 
various  single  cars,  none  of  which  was  fitted  with  automatic  couplers.  The 
method  of  propulsion  in  e/ery  case  was  electricity  operating  through  an  over- 
head trolley  on  a  motor  in  the  several  cars,  except  in  the  case  of  the  Brie 
freight  car,  which  was  hauled  by  an  electric  motor.  All  these  car  movements 
were  admittedly  in  the  transaction  of  interstate  commerce,  because  the  traffic 
passed  over  the  tracks  of  the  Erie  Railroad  between  the  two  cities  above  men- 
tioned, and  tickets  to  and  from  extrastate  points  were  received  for  passage 
on  each  and  every  of  the  cars  (except  the  freight  car)  referred  to  in  the  plead- 
ings, and  passengers  so  entering  on  or  completing  interstate  passage  were  on 
board  at  the  time  of  the  conditions  above  referred  to. 

The  International  RaUway  is  what  is  technically  known  under  New  York 
statutes  as  a  "street  railroad,*'  but  had  a  chartered  right  to  operate,  and  did 
operate,  this  section  of  the  Erie  track  between  North  Tonawanda  and  Lock- 
port  No  steam  locomotive  moved  on  that  stretch  of  track  under  the  arrange- 
ments between  the  defendant  and  the  Erie  Company.  The  principal  business 
of  the  International  Company  is  to  own  or  operate  a  considerable  system  of 
city  and  suburban  transport,  extending  from  Buffalo  to  Lockport  end  Niagara 
Falls,  and  into  Canada.  Within  the  city  limits  of  North  Tonawanda  and 
Lockport,  at  some  seasons  of  the  year,  trains  which  have  run  or  intend  to  run 
over  the  Erie  track  aforesaid  stop  in  the  usual  manner  at  street  corners  to 
take  up  passengers.  On  the  country  run  they  stop  at  appointed  stations.  The 
trains  or  cars  complained  of  operated  on  a  regular  schedule,  but  (with  the 
exception  of  the  Brie  freight  car  aforesaid)  whenever  one  car  was  fastened  to 
another,  each  car  was  driven  by  its  own  motor,  each  taking  power  from  the 
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orerhead  trolley.  With  the  exception  of  said  freight  car,  lall  the  cars  com* 
plained  of  were  of  a  type  well  known  and  habitually  used  in  the  city  as  well 
as  suburban  traffic.    They  were  rather  heavy  "trolley  cars." 

The  trial  court  directed  a  verdict  in  favor  of  the  United  States  for  $100  <»i 
each  cause  of  action. 

Edward  E.  Franchot,  of  Niagara  Falls,  N.  Y.,  for  plaintiff  in  error. 
Stephen  T.  Lockwood,  U.  S.  Atty.,  of  Buffalo,  N.  Y. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  f1] 
The  second  section  of  the  statute  sued  upon  declares  it  to  be  unlaw- 
ful for  any  common  carrier  engaged  in  interstate  commerce  by  rail- 
road "to  haul,  or  permit  to  be  hauled  or  used  on  its  line,  any  car  used 
in  moving  interstate  traffic  not  equipped  with"  couplers,  that  engage 
each  other  "automatically  by  impact,"  and  can  be  uncoupled  "without 
the  necessity  of  men  going  between  the  ends  of  the  cars."  The  amend- 
ment of  1903  declares  that  the  foregoing  regulation  applies  to  all  cars 
used  on  any  railroad  engaged  in  interstate  commerce  "excepting  those 
*  *  *  cars  *  *  *  which  are  used  upon  street  railways" — with 
other  exceptions  not  pertinent  to  this  cause.  That  the  act  of  hauling 
a  freight  car  in  interstate  commerce,  with  a  locomotive  of  any  type 
and  with  its  coupler  inoperative,  exposed  the  railway  to  the  statutory 
penalty,  is  so  plain  that  we  pass  the  incident  of  the  Erie  freight  car 
without  comment. 

[2]  The  Safety  Appliance  Act  is  in  form  penal,  but  it  is  settled 
that,  since  the  primary  object  of  the  legislation  "was  to  promote  the 
public  welfare  by  securing  the  safety  of  employes  and  travelers,  and 
it  was  in  that  respect  remedial,  *  ♦  *  and  the  design  to  give 
relief  was  more  dominant  than  to  inflict  punishment,"  and  that  "the 
act  might  well  be  held  to  fall  within  the  rule  applicable  to  statutes  to 
prevent  fraud  upon  the  revenue,  and  for  the  collection  of  customs, 
that  rule  not  requiring  absolute  strictness  of  construction."  Johnson 
V.  Southern  Pacific  Co.,  196  U.  S.  17,  25  Sup.  Ct.  161,  49  L.  Ed.  363. 
These  words  were  used  when  the  court  held  the  statute  was  not  sat- 
isfied by  the  use  of  a  coupler  that  fastened  by  impact  with  another 
of  its  own  kind,  but  required  manual  aid  when  sought  to  be  joined 
with  one  of  another  sort.  Yet  the  device  condemned  obviously  came 
within  the  letter  of  the  statutory  language,  for  it  could  and  did  act 
in  the  statutory  manner,  vm^er  the  expected  conditions  of  use,  and 
did  couple  by  impact. 

In  Pennell  v.  Philadelphia  &  Reading  Ry.,  231  U.  S.  675,  34  Sup. 
Ct.  220,  58  L.  Ed.  430,  it  was  held  that  a  tender  need  have  an  auto- 
matic coupler  only  at  the  end  where  cars  were  to  be  fastened  thereto, 
because  the  act  and  its  lawful  interpretation  by  the  Interstate  Com- 
merce Commission  required  couplers  "where  danger  might  be  in- 
curred by  the  employes."  231  U.  S.  page  680,  34  Sup.  Ct.  222  (58  L. 
Ed.  430).  Yet  tenders  are  specifically  enumerated  in  the  act,  and  they 
do  and  must  couple  at  both  ends.  Without  extending  citations  (as 
might  be  done)  the  foregoing  is  enough  to  show  that  the  construction 
of  these  statutes  has  been  most  benevolent,  looking  carefully  to  ascer- 
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tain  whether  the  particular  thing  complained  of  came  within  the  mis- 
chief of  the  act. 

No  decision  could  more  amply  illustrate  this  method,  of  viewing 
and  construing  the  law,  and  none  more  fully  demonstrate  its  propriety, 
than  the  case  solely  relied  upon  by  the  plaintiff  below — Spokane,  etc., 
R,  R.  V.  United  States,  241  U.  S.  344,  33  Sup.  Ct  668,  60  L.  Ed. 
1037.  There  as  here,  the  railway  company  operated  lines  partly  on 
the  streets  of  two  cities,  but  between  them  lay  a  stretch  of  country 
track.  Trains — i.  e.,  aggregations  of  cars  drawn  by  the  same  engine 
(United  States  v.  Boston  &  Maine  R,  R.  [D.  C]  168  Fed.  148)— were 
regularly  operated  between  these  cities,  composed  of  cars  automati- 
cally coupled,  but  cars  without  automatic  couplers,  and  ordinarily  ,used 
only  within  the  cities,  were,  owing  to  pressure  of  traffic,  and  on  tlie 
day  complained  of,  attached  to  a  train  bound  from  one  city  to  the 
other.     See  the  case  below,  210  Fed.  at  page  245,  127  C.  C.  A.  61. 

Obviously  the  word  "used,"  in  ,the  proviso  relating  to  street  rail- 
ways, is  wide  enough  to  cover  any  use  however  temporary,  if  the  act 
is  to  be  literally  construed,  with  the  'result  that  by  using  a  car,  per- 
haps only  occasionally,  on  a  stretch  of  street  track,  it  would  thereby 
acquire  license  to  travel  over  any  length  of  extraurban  lines  without 
the  appliances  required  by  statute.  But  the  court  held  (241  U.  S.  350, 
33  Sup.  Ct.  668  [60  L.  Ed.  1037])  that,  since  the  object  of  the  law 
was  to  secure  safety  to  employes,  such  construction  must  be  wrong, 
because  it  would  "destroy  the  remedial  processes  intended  to  be  ac- 
complished by  the  enactment."  Wherefore  it  was  held  that  the  pro- 
viso exempted  street  railway  cars  only  when  used  on  street  railways, 
and  not  when  not  so  used.  Thus  it  is  seen  how  sedulously  the  intent 
of  Congress  in  enacting  the  statute,  and  therefore  the  intent  of  the 
act,  has  been  pursued  in  its  exposition  and  application.  The  spirit 
rather  than  the  letter  has  been  followed,  in  accordance  with  the  "uni- 
versal rule  *  *  *  that  the  intent  of  the  law,  if  it  can  be  clearly 
ascertained,  shall  prevail  over  the  letter,  and  this  is  especially  true 
where  the  precise  words,  if  construed  in  their  ordinary  sense,  would 
lead  to  manifest  injustice."  Lrionberger  v.  Rowse,  9  Wall.  475,  19 
h.  Ed.  721. 

[3]  The  scope  of  this  statute  is  so  wide,  and  the  subject  regu- 
lated takes  such  protean  forms,  that  in  the  decisions  under  it  herein 
cited,  and  many  others,  the  application  of  the  act  has  always  been 
governed  by  the  intent  of  the  law  itself.  And  for  this  it  is  not  neces- 
sary to  have  recourse  to  anything  outside  the  printed  page,  for  the 
title  of  the  act  (as  has  often  been  pointed  out)  declared  that  the  in- 
tent of  the  Legislature  was  "to  promote  the  safety  of  employes  and 
travelers  upon  railroads  by  compelling  common  carriers  *  *  * 
to  equip  their  cars  with  automatic  couplers,"  etc.  It  is  quite  impos- 
sible to  imagine  that  the  safety  of  any  one  is  secured  or  advanced 
by  the  existence  of  an  automatic  or  other  coupler  upon  a  car  that  is 
not  fastened  to  anything,  and  there  is  certainly  nothing  in  the  evi- 
dence at  bar  to  suggest  that  the  dominant  remedial  intent  of  the  stat- 
ute is  attained  or  advanced  by  the  presence  or  absence  of  any  coupler 
on  independently  operated  trolleys. 
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[4]  There  are  few  surer  tests  in  statutory  construction  than  to 
observe  whether  the  interpretation  contended  for  exposes  the  stat- 
ute itself  to  ridicule;  and  to  find  in  this  act  a  requirement  that  all 
of  the  numerous  trolleys  daily  operating  singly  from  one  village  to 
another,  and  crossing  state  lines  in  so  doing,  must  carry  useless  auto- 
matic couplers,  is  absurdity  itself,  and  the  argument  must  go  to  this 
extent.  To  avoid  such  result  it  is  not  necessary  to  depend  on  such 
cases  as  Riggs  v.  Palmer,  115  N.  Y.  509,  22  N.  E.  188,  5  L.  R.  A. 
340,  12  Am.  St  Rep,  819,  and  Holy  Trinity  Church  v.  United  States, 
143  U.  S.  457,  12  Sup.  Ct.  511,  36  L.  Ed.  226,  for  it  seems  to  us  that 
a  fair  reading  df  section  2,  which  renders  it  unlawful  for  improperly 
equipped  cars  "to  be  hauled  or  used"  on  any  line  engaged  in  interstate 
commerce,  shows  (as  does  the  title  of  the  act)  that  the  mischief  in- 
tended to  be  reached  consisted  in  using  cars  that  were  to  be  hauled, 
and  not  to  vehicles  self-propelled,  and  neither  hauled  by  any  other 
vehicle,  nor  themselves  engaged  in  hauling.  We  are  therefore  of  opin- 
ion that  a  verdict  should  not  have  been  directed  against  the  defendant 
below  in  respect  of  those  trolley  cars  operating  singly  at  the  time  of 
the  alleged  offense,  and  not  shown  to  be  used  in  trains. 

But  when  such  cars  are  coupled  together,  and,  so  coupled,  engage 
in  interstate  commerce,  they  are  in  our  opinion  within  the  purview 
of 'the  statute.  The  degree  of  danger  attending  the  coupling  of  such 
•cars,  the  difficulty  of  arranging  a  proper  automatic  system,,  and  the 
amount  of  hauling  done  when  each  car  takes  power  through  its  own 
trolley,  are  not  matters  for  the  court.  We  hold  no  more  than  that 
singly  operated  cars,  not  used  in  trains,  nor  hauled,  are  not  to  be 
held  to  the  requirement  of  automatic  couplers,  for  the  reason  (sum- 
marily stated)  that  there  would  be  no  use  for  such  a  contrivance  if  it 
existed,  and  that  Congress  can  be  held  to  have  decreed  no  such  ab- 
surdity. 

If  within  ten  days  after  the  filing  of  the  mandate  herein  the  plain- 
tiff below  enters  a  remittitur  of  $Q0O  of  the  judgment  entered,  such 
reduced  judgment  will  be  affirmed,  without  costs  in  this  court.  If 
such  remittitur  be  not  filed,  the  judgment  is  reversed,  and  a  new 
trial  awarded. 


WIGHT  et  aL  ▼.  HEUBLEIN  et  aL 

(Circuit  CoxiTt  of  Appeals,  Fourth  Circuit.    November  9,  1916.) 

No.  1443. 

1.  COBPOBATiONS  ^=:>320(11) — ^Manaqemknt  bt  Dibectobs — Saxabieb  of  Or- 
FiOEBB — Evidence. 

In  a  suit  by  a  minority  stockholder,  evidence  held  to  show  that  salaries 
of  $15,000  for  the  president,  $7,500  for  the  secretary-treasurer,  and  $4,200 
for  a  salesman  of  the  corporation,  who  composed  the  majority  of  the 
directors  and  voted  the  salaries  to  themselves,  and  who  owned  a  majority 
of  the  stock,  were  excessive  for  the  services  rendered. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  {  1437;  Dea 
Dig.  ♦=»320(11).] 
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2.  CORPOBATIONS  «=»320(1)— BlANAaEMKWT   BY   DiBBOTOBft— SALARIES   OF  OFFI- 

/EB8 — Equitable  Relief. 
While  courts  of  equity  will  not  assume  to  act  as  the  managers  of  cor- 
porate  affairs,  and  wUl  not  Interfere  with  the  judgment  of  the  directors  In 
making  expenditures,  where  they  are  not  interested  adversely  to  the  cor- 
poration, they  will  Interfere  at  the  suit  of  a  minority  stockholder,  where 
the  directors,  who  are  trustees  for  all  the  stockholders,  have  voted  to 
themselves  as  otHcers  salaries  which  are  excessive  In  view  of  the  services 
rendered,  and  which  therefore  amount  to  a  legal  fraud  on  the  minority. 
[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  {  1426;  Dec 
Dig.  <8=s>820(l).J 

3.  COBPORATioNS  ^=9320(13) — Management  by  Dtbectors — Injunction. 

In  such  a  case,  the  relief  Is  not  limited  to  requiring  a  refund  of  the 
excessive  salaries  paid  In  the  past;  but  an  injunction  may  be  granted 
which  will  prevent  the  payment  of  such  salaries  so  long  as  they  are  ex- 
cessive, In  view  of  the  services  rendered  and  the  condition  of  the  business. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  S  1430;  Dec. 
Dig.  «=»320(13).J 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Maryland,  at  Baltimore;   John  C.  Rose,  Judge. 

Suit  by  Gilbert  F.  Heublein  and  another  against  John  H.  Wight, 
and  others.  Decree  for  the  plaintiff  (227  Fed.  667),  and  defendants 
appeal.    Affirmed. 

W.  H.  DeC.  Wright,  of  Baltimore,  Md.  (Robert  R.  Carman,^  of 
Baltimore,  Md.,  on  the  brief),  for  appellants. 

Vernon  Cook,  of  Baltimore,  Md.  (Haman,  Cook,  Chesnut  &  Mar- 
kell,  of  Baltimore,  Md.,  on  the  brief),  for  appellees. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  JOHNSON, 
District  Judge. 

KNAPP,  Circuit  Judge.  For  a  detailed  statement  of  facts  refer- 
ence is  made  to  the  opinion  of  the  court  below.  Heublein  v.  Wight, 
227  Fed.  667.  The  appellants  contend,  it  is  true,  that  these  findings 
are  inaccurate  or  unwarranted  in  certain  particulars ;  but  we  are  sat- 
isfied, after  careful  study  of  the  record,  that  everything  claimed  in 
that  regard  might  be  conceded  without  affecting  the  substantial  mat- 
ters upon  which  the  learned  District  Judge  based  his  decision. 

The  Sherwood  Distilling  Company,  a  Maryland  corporation  or- 
ganized in  1882,  has  always  been  dominated  by  the  Wights,  as  was 
also  the  prior  partnership  which  the  corporation  succeeded.  It  has 
five  directors,  namely:  John  H.  Wight,  the  president;  his  brother, 
William  H,  Wight,  the  secretary-treasurer;  Alpheus  H.  Wight,  an- 
other brother ;  Francis  L.  Wight,  son  of  John  H.  Wight,  a  salesman ; 
and  James  W.  Booth,  representing  the  minority  stockholder  Heublein, 
who  brought  this  suit  to  enjoin  the  payment  of  salaries  alleged  to  be 
grossly  excessive.  Heublein  owns  one-third  of  the  capital  stock, 
having  bought  a  sixth  about  1905,  when  the  total  was  only  $30,000, 
and  another  sixth  in  1913,  when  it  had  been  increased  to  $700,000. 
The  other  two-thirds  is  owned  by  members  of  the  Wight  family ;  John 
H.  Wight  and  William  H.  Wight  together  holding  a  majority.  In 
connection  with  the  increase  of  stock  in  1907,  which  was  a  mere  re- 
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capitalization  of  the  business,  no  additional  money  being  put  in,  there 
was  an  issue  of  bonds,  amounting  to  $300,000,  which  were  distribut- 
ed to  the  stockholders  as  a  dividend.  Of  these  Heublein  received  one- 
sixth,  corresponding  to  his  stock  ownership  at  the  time ;  but  it  seems 
that  he  obtained  no  additional  bonds  with  the  stodc  afterwards  pur- 
chased. 

Measured  by  volume  of  business  the  company  has  fairly  maintained 
its  record  of  prosperity.  Taking  the  10  years  from  1906  to  1915,  in- 
clusive, each  year  ending  with  the  31st  of  July,  the  average  has  been 
about  $470,000.  The  lowest  years  were  1908  and  1909,  when  it  was 
under  $400,000,  and  the  highest  was  1913,  when  it  rose  above  $600,- 
000.  The  two  following  years,  and  notably  1915,  showed  a  marked 
decline,  though  even  this  year  was  better  than  1906,  and  not  much 
below  the  average  for  the  decade.  But  the  company's  net  income, 
which  was  around  $70,000  in  1906|  has  not  nearly  been  maintained, 
and  of  late  has  fallen  to  comparatively  low  figures.  For  three  years 
no  dividends  have  been  paid  on  the  stock,  and  in  1915  the  surplus 
over  expenses  was  insufficient  by  upwards  of  $4,700  to  pay  interest 
on  the  outstanding  bonds,  and  this  without'  any  charge  for  deprecia- 
tion. Various  reasons  are  put  forward  for  this  shrinkage  of  profits, 
and  certainly  not  all  of  it  can  be  laid  to  incompetent  management; 
but,  giving  due  weight  to  the  explanations  offered,  the  actual  results 
of  operation  are  still  of  significant  bearing  upon  the  reasonableness 
of  the  salaries  in  question. 

These  salaries  were  as  follows:  John  H.  Wight,  president,  $15,- 
000;  William  H.  Wight,  secretary-treasurer,  $7,500;  and  Francis 
L.  Wight,  salesman,  $4,200.  The  salaries  of  the  first  two  were  voted 
at  a  meeting  of  the  board  in  1905,  when  they  and  a  bookkeeper  in 
their  employ  were  the  only  directors  present ;  and  these  salaries  were 
continued  without  change  until  reduced  by  the  decree  now  under 
review.  The  salary  of  Francis  L.  Wight  was  fixed  about  July,  1914. 
Heublein  frequently  complained  of  these  salaries  and  insisted  upon 
their  reduction,  but  his  protests  were  wholly  without  avail.  At  the 
directors'  meeting  in  July,  1915,  the  entire  board  being  present  and 
all  the  stock  represented,  the  matter  was  again  brought  up,  and  Booth 
made  a  motion  that  the  president's  salary  be  reduced  to  $7,500,  and 
the  secretary's  to  $5,000 ;  but  the  only  affirmative  vote  was  his  own. 
Alpheus  H.  Wight  refrained  from  voting  at  all,  and  the  other  three 
Wights  voted  in  the  negative.  This  suit  was  begun  a  few  weeks 
afterwards. 

[1]  The  nature  of  the  issue  and  the  range  of  relevant  proof  will 
appear  from  this  brief  recital  of  some  of  the  salient  facts.  The 
voluminous  testimony  brings  out  in  great  detail  the  history  and  con- 
duct of  the  distilling  business  so  long  controlled  by  the  Wights,  and 
this  is  supplemented  with  numerous  exhibits,  which  include  reports 
of  the  Baltimore  Audit  Company  and  a  variety  of  statistical  data. 
Upon  all  the  evidence  adduced  the  trial  court  has  in  effect  found  as 
a  conclusion  of  fact  that  the  salaries  complained  of  are  so  excessive, 
so  disproportionate  to  the  value  of  any  services  rendered,  that  their 
continued  payment,  under  existing  conditions,  is  an  injustice  to  minor- 
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ity  stockholders  which  amounts  to  a  legal  fraud.  We  are  satisfied 
that  this  finding  is  amply  supported  by  the  testimony.  Indeed,  in 
our  judgment,  die  inference  is  justified  by  facts  that  are  wholly  un- 
disputed. Certainly  there  is  no  such  preponderance  of  opposing  proof 
as  would  warrant  us  in  reaching  a  different  conclusion.  Especially 
so,  since  the  examination  of  the  Wights  in  open  court  gave  to  the 
trial  judge  an  opportunity,  which  the  printed  record  does  not  aflFord, 
to  observe  these  gentlemen  at  close  range,  and  thus  to  form  a  reliable 
estimate  of  their  business  capacity  and  the  reasonable  value  of  their 
services. 

[2]  The  acceptance  of  this  finding  as  an  established  fact  is  a  virtual 
decision  of  the  controversy,  for  the  law  in  such  case  is  too  well  settled 
for  discussion.  Two  citations  will  suffice.  3  Clark  and  Marshall  on 
Corporations,  page  2062,  says: 

"Both  the  stockholders  and  directors.  In  fixing  compensation  of  officers, 
must  act  In  good  faith;  and  reasonably.  While  atockbolderB  may  vote  at  cor- 
porate meetings  In  fixing  their  own  salaries  as  officers,  and  may  elect  directors, 
they  cannot  take  advantage  of  their  ownership  of  a  controlling  Interest  to  vote 
themselves  excessive  salaries,  or  cause  eicesslve  salaries  to  be  voted  to  them 
by  directors  whom  they  oontroL  Nor  can  the  directors  vote  excessive  compen- 
sation to  themselves  or  others.  If  they  do  so,  a  court  of  equity  will  give  re- 
lief by  injunction  or  decree  for  an  accounting  at  the  suit  of  the  corporation, 
or  of  minority  stockholders.'* 

The  underlying  principle  is  Veil  stated,  citing  a  number  of  cases,  in 
Wickersham  v.  Crittenden,  93  Cal.  17,  28  Pac.  788,  as  follows: 

"The  directors  of  a  corporation  hold  a  fiduciary  relation  to  the  stockhold- 
ers, and  have  been  intrusted  by  them  with  the  management  of  the  corporate 
property  for  the  common  benefit  and  advantage  of  each  and  every  stocknold- 
er,  and  by  their  acceptance  of  this  office  they  preclude  themselves  from  doing 
any  act,  or  engaging  in  any  transaction,  in  which  their  private  Interest  wiU 
ccHifiict  with'  the  duty  they  owe  to  the  stockholders,  and  from  making  any  nse 
of  their  power  or  of  the  corporate  property  for  their  own  advantage." 

It  is  obviously  not  the  province  of  a  court  of  equity  to  act  as  the 
general  manager  of  a  corporation  or  to  assume  the  regulation  of  its 
internal  affairs.  If  the  chosen  directors,  without  interests  in  conflict 
with  the  interest  of  stockholders,  act  in  good  faith  in  fixing  salaries  or 
incurring  other  expenses,  their  judgment  will  not  ordinarily  be  re- 
viewed by  the  courts,  however  unwise  or  mistaken  it  may  appear ;  but 
this  is  far  from  saying  that  equity  will  refuse  to  redress  the  wrong  done 
to  a  stockholder  by  the  action  or  policy  of  directors,  whether  in  voting 
themselves  excessive  salaries  or  otherwise,  which  operates  to  their  own 
personal  advantage,  without  any  corresponding  benefit  to  the  corpora- 
tion under  their  control.  In  this  case  the  Wights  own  a  majority  of 
the  stock  and  constitute  a  majority  of  the  board  of  directors;  and  they 
have  continued  the  salaries  in  question  against  the  repeated  protest  of 
Heublein,  and  in  the  face  of  waning  prosperity  and  an  unpromising 
future.  It  is  quite  evident  that  they  have  long  regarded  this  business 
as  a  purely  family  affair,  with  which  no  outsider,  not  even  a  minority 
stockholder,  should  be  permitted  to  interfere.  This  attitude  of  mind, 
perhaps  in  large  degree  unconscious,  may  minimize  the  moral  delin- 
quency of  their  acts,  but  it  cannot  serve  to  avert  the  legal  consequences 
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of  what  they  have  done.  After  painstaking  scrutiny  of^the  record,  we 
are  convinced,  as  the  trial  court  found,  that  the  salaries  complained  of 
are  so  much  in  excess  of  the  value^  of  the  services  for  which  they  were 
ostensibly  paid  as  to  make  the  taking  of  them  a  breach  of  duty  to  the 
stockholders,  and  in  effect  a  misappropriation  of  the  company's  funds, 
which  entitles  Heublein  to  the  relief  sought  in  this  proceeding. 

The  case  turns  on  this  finding,  and  its  affirmanoe  leaves  little  occa- 
sion for  further  conmient.  By  the  decree  appealed  from  the  salary 
of  John  H.  Wight  is  reduced  to  $7,500,  the  salary  of  William  H.  Wight 
to  $5,000,  and  the  salary  of  Francis  L.  Wight  to  $3,000;  and  we  are  of 
opinion  that  in  fixing  these  amounts  the  treatment  of  the  Wights  has 
been  considerate  and  even  generous. 

[3]  It  is  argued  that  in  any  event  the  decree  should  be  confined  to 
requiring  a  refund  to  the  company  of  salaries  paid  after  a  certain  date 
in  excess  of  the  sums  allowed  and  that  it  ought  not  to  include  what  is 
said  to  be  a  perpetual  injunction.  But  the.  circumstances  here  disclosed 
are  peculiar,  and,  as  it  seems  to  us,  of  a  somewhat  aggravated  char- 
acter. It  is  not  doubted  that  a  court  of  equity  has  power  in  such  a 
case  to  grant  injunctive  relief,  and  we  are  by  no  means  persuaded  that 
its  exercise  in  this  instance  exceeds  the  limits  of  judicial  discretion. 
Moreover,  it  must  be  assumed  that  the  decree  in  question  is  based  upon 
and  has  application  only  to  existing  conditions.  If  those  conditions 
should  undergo  material  change,  so  that  large  earnings  were  realized  ' 
under  efficient  and  capable  management,  it  seems  clear  to  us  that  the 
payment  of  proper  and  reasonable  salaries,  though  greater  than  the 
amounts  fixed  by  the  decree,  would  not, be  prohibited  by  the  injunction 
now  in  force.  But  in  the  present  state  of  the  company's  affairs  we  are 
satisfied  that  the  Wights  have  been  given  the  full  compensation  to 
which  they  are  entitled. 

Affirmed. 


SUNDAY  OHBBK  CO.  v.  GRAY. 
(Clrcalt  Court  of  Appeals,  Fourth  Circuit.    November  9,  1016.) 

No.  1446. 

1.  BVIDBNCB   €=>571(9) — EXFEBT   TESTIMONY — WEIGHT — ^INJURIBS  TO    SEBVANT 

— Cause  of  Accident. 

Testimony  of  plaintiff's  witnesses  that  they  were  positive  that  plaintiff's 
intestate,  a  miner,  was  killed  by  coming  in  contact  with  a  return  electric 
wire  is  sufficient  to  warrant  a  finding  to  that  effect,  notwithstanding  tes- 
timony by  exi)erts  tliat  they  had  never  known  a  return  wire  to  become 
hot  enough  to  effect  electrocution. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  {  2395;  Dec 
Dig.  «=»571(9).] 

2.  Master  and  Servant  €=>107(3) — ^Injubibb  to  Servant — Dott  of  Master — 

Safe  Plage  to  Work. 

The  master  is  bound  to  furnish  a  reasonably  safe  place  to  work,  and 
where  the  duty  is  hazardous  the  master  is  liable,  not  for  the  danger  to 
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virliich  the  senrant  is  necessarily  exposed,  but  for  negligence  In  failing  to 
make  reasonable  provision  for  the  servant's  safety. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  201, 
255;   Dec.  Dig.  <S=»107(3).3 

3.  Mastes  awd  Servant  ^s»226(l) — ^Injubies  to  Sbbvant — ^Assumption  or 

Risk — Negligence  of  Mastek. 

A  servant  assumes  the  ordinary  risks  incident  to  his  employment,  but 
does  not  assume  the  risk  of  his  master's  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  659, 
660;   Dec  Dig.  <8=»226(1).] 

4.  Masteb  and  Sebvant  ^=9266(13) — Injuries  to  Servaitiv-^Assumption  of 

Risk — Burden  of  Proof. 

On  the  issue  of  assumption  of  risk,  the  burden  of  proof  is  on  the 
master. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §§  892, 
907;  Dec.  Dig.  «=»265(13).] 

5.  Master  and  Servant  ^s>119 — Injuries  to  Servant — Duty  of  Master — 

Use  of  Electricity. 

Where  the  master  employs  electricity  in  his  operations,  he  must  ezer- 
dse  an  extreme  degree  of  care  for  the  servant's  safety. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  (  210; 
Dec.  Dig.  <S=»119.] 

6.  Master  and  Servant  ^=9288(5)— Injuries  to   Servant — ^Evidence— As- 

sumption OF  Risk. 

Where  there  was  no  evidence  that  the  servant  knew  that  a  wire  was 
charged  with  electricity,  and  there  was  evidence  that  the  wire  was  per- 
mitted to  sag  down  over  the  car  in  which  the  servant  was  riding,  it  can- 
not be  said  as  a  matter  of  law  that  he  assumed  the  risk  of  injury  there- 
from. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  1 1077 ; 
Dec.  Dig.  «=»288(5).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  West  Virginia,  at  Charleston;  Benjamin  F.  Keller  and 
John  C.  Rose,  Judges. 

Action  by  Basil  Gray,  administrator  of  the  estate  of  Paul  Jackson, 
deceased,  against  the  Sunday  Creek  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

George  S.  Couch  and  Brown,  Jackson  &  Knight,  all  of  Charleston. 
W.  Va.,  for  plaintiff  in  error. 
J.  Howard  Hundley,  of  Charleston,  W.  Va.,  for  defendant  in  erroi. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  JOHNSON, 
District  Judge. 

KNAPP,  Circuit  Judge.  The  administrator  of  Paul  Jackson,  ait 
employe  of  Sunday  Creek  Company,  plaintiff  in  error,  brought  suit 
against  it,  under  a  Wefst  Virginia  statute,  for  negligently  causing  the 
death  of  his  intestate,  and  recovered  a  judgment  which  this  writ  of 
error  seeks  to  reverse.  Jackson  was  a  coal  loader  in  one  of  the  com- 
pany's mines,  and  had  been  so  employed  for  eight  or  nine  months. 
The  place  where  he  worked  on  the  day  of  the  accident  was  a  mile  or 
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SO  from  the  mine  entrance.  At  quitting  time  he,  with  several  others, 
boarded  an  empty  coal  car,  drawn  by  a  mule,  for  the  purpose  of  leaving 
the  mine.  This  appears  to  have  been  the  customary  way  of  taking  the 
men  to  and  from  their  work.  When  the  car  reached  the  point  where 
they  got  off,  and  while  Jackson,  was  in  the  act  of  getting  off,  his  head 
came  in  contact  with  an  overhanging  electric  wire,  and  he  received  a 
shock  which  killed  him  almost  instantly.  This  point  was  at  the  inner 
end  of  a  slight  curve,  about  150  feet  from  the  drift  mouth  of  the  mine, 
and  was  unlighted  at  the  time.  A  statement  in  the  amended  declara- 
tion, which  seems  to  be  undisputed,  except  by  the  formal  plea  of  "not 
guilty,"  is  as  follows: 

"Decedent  had  a  right  to  assume  that  the  electric  power  In  said  mine 
was  off,  because  it  was  after  working  hours,  the  electric  lights  were  off,  and  it 
was  the  known  custom  in  said  mine  to  turn  off  the  electric  power  at  quitting 
time,  when  the  motors  had  stopped  running,  and  before  permitting  the  mule 
cars,  in  which  employes  came  from  their  work,  to  be  driven  out  and  along  the 
motor  road.'* 

The  wire  which  is  claimed  to  have  caused  the  death  of  Jackson  was 
the  "return"  wire,  so  called,  which  came  into  the  entry,  where  the  cars 
ran,  at  about  the  point  where  the  accident  happened,  and  was  carried 
along  on  insulators  near  the  top  of  the  entry  and  on  the  left-hand  side 
going  into  the  mine.  The  wire  itself  was  not  insulated,  and  defendant 
asserts,  for  reasons  stated,  that  insulation  was  impracticable.  The  en- 
try was  about  15  feet  wide,  but  a  trifle  less  than  Si^  feet  in  height. 

[  1  ]  There  was  sharp  conflict  of  testimony  upon  two  points.  Wit- 
nesses for  plaintiflf  were  positive  that  Jackson  was  killed  by  coming  in 
contact  with  the  "return"  wire,  and  they  described  an  experiment,  made 
directly  after  the  accident,  which  showed  it  to  be  heavily  charged  with 
electricity,  while  the  trolley  wire  was  found  to  be  without  power. 
Against  this  was  the  evidence  of  defendant's  experts,  to  the  effect,  in 
substance,  that  they  had  never  known  or  heard  of  a  return  wire  becom- 
ing "hot"  enough  to  effect  electrocution.  Without  enlarging  upon  this 
dispute,  it  seems  evident  that  the  jury  were  warranted  in  finding  that 
Jackson's  death  was  caused  by  hitting  the  return  wire  in  question  when 
it  was,  in  a  highly  charged  condition. 

The  other  dispute  related  to  the  location  of  the  return  wire  in  the 
entry,  and  its  actual  position  at  the  time  and  place  of  the  accident. 
Two  of  plaintiff's  witnesses  testified  that  this  wire  was  about  2  feet 
from  the  side  or  "rib"  of  the  entry ;  and  a  third  witness  confirmed  their 
further  statement  that  it  was  "sagging  down,"  or  "bagged,"  at  that 
point  about  15  or  18  inches,  and  hung  over  the  right  side  of  the  top 
of  the  car  in  which  Jackson  was  riding.  On  the  other  hand,  the  evi- 
dence of  defendant  showed  that  the  wire  in  question  was  stretched 
"tight"  along  the  entry  about  6  or  8  inches  from  the  left  rib  and  close 
to  the  roof,  that  it  did  not  "sag"  at  the  place  where  Jackson  met  his 
death,  and  that  it  remained  in  the  same  position  after  the  accident,  with- 
out alteration  or  repairs,  until  the  mine  was  abandoned.  Upon  this 
proof  was  rested  the  principal  defense  at  the  trial,  which  is  the  only 
ground  now  urged  for  reversal,  namely,  the  assumption  of  risk  by  the 
employe. 
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[2-4]  The  doctrine  of  assumption  of  risk  is  so  dearly  recognized  in 
the  law  of  negligence  as  not  to  requircf  discussion  in  this  case.  The 
master  is  bound  to  furnish  a  reasonably  safe  place  for  the  servant  to 
work ;  the  servant  takes  the  ordinary  risks  incident  to  his  employment. 
If  the  work  be  of  hazardous  nature,  the  master  is  liable,  not  for  the 
danger  to  which  the  servant  is  necessarily  exposed,  but  for  negligence 
in  failing  to  make  reasonable  provision  for  the  servant's  safety.  The 
servant  does  not  assume  the  risk  of  the  master's  negligence,  and  upon 
the  issue  of  assumption  of  risk  the  burden  of  proof  is  upon  the  defend- 
ant. 

[5]  In  the  application  of  these  rules  account  must  be  taken,  as  all 
authorities  agree,  of  the  nature  of  the  work  in  which  the  servant  is 
engaged  and  of  the  appliances  provided  for  its  prosecution.  Where 
operations  are  carried  on  with  the  aid  of  electricity  there  is  an  ever- 
present  element  of  danger  which  the  servant  may  not  appreciate,  and 
in  such  case  it  becomes  the  duty  of  the  master  to  exercise  an  extreme 
degree  of  care  for  the  servant's  security.  Indeed,  the  modern  doctrine 
seems  to  go  to  the  extent  of  charging  the  master  with  negligence  if 
electric  wires  with  which  the  servant  is  liable  to  come  in  contact  are 
not  insulated  or  otherwise  properly  protected.  For  example,  in  Ells- 
worth V.  Metheney,  104  Fed.  119,  44  C.  C.  A.  484,  51  L.  R.  A.  389,  the 
syllabus  reads  as  follows : 

"Wbere  tlie  miners  in  a  coal  mine,  with  tbe  knowledge  and  Implied  consent 
of  the  owner,  are  accustomed  to  use  the  passages  or  entries  in  the  mine  as  a 
place  for  congregating  or  passing  to  and  fro  during  the  hours  of  recreation,  it 
is  negligence  in  the  owner  to  Introduce  and  extend  along  such  an  entry  an 
electric  wire  which  is  dangerous  to  the  life  of  those  who  come  in  contact  there- 
with. Without  properly  insulating  or  inclosing  the  same,  or  giving  notice  of 
the  danger  to  those  who,  he  should  reasonably  apprehend,  are  likely  to  be 
brought  in  contact  with  it,  and  such  negligence  will  render  him  liable  for  the; 
death  of  a  miner,  who,  in  the  accustomed  use  of  the  premises,  and  without 
knowledge  of  the  danger  or  negligence  on  his  •  •  •  part,  is  kiUed  by 
coming  in  contact  with  such  wire." 

In  IS  Cyc.  473,  it  is  said : 

"The  exercise  of  a  sufficient  degree  of  care  requires  a  careful  and  proper 
insulation  of  all  wires  and  appliances  in  places  where  there  is  a  likeUhood 
or  reasonable  probability  of  human  contact  therewith,  and  such  reasonable  and 
thorough  inspection  as  will  preserve  such  insulation  from  impairment  or  de- 
tect any  defects  when  occurring." 

And  again,  26  Cyc  1120: 

*'Where  a  master  employs  electricity  In  his  business,  he  must  exercise  every 
reasonable  precaution  known  to  those  possessed  of  the  knowledge  requisite  for 
the  safe  treatment  of  electricity  to  protect  his  servants  from  injury,  and  must 
see  to  it  that  his  poles  and  other  places  for  work  are  in  a  reasonably  safe 
condition." 

To  the  same  effect  are  several  decisions  of  the  Supreme  Court  of 
Appeals  of  West  Virgina,  the  state  in  which  this  action  arose.  Among 
the  latest  of  these  is  Humphreys  v.  Raleigh,  C.  &  C.  Co.,  73  W.  Va. 
495,  80  S.  E.  803,  L.  R.  A.  1916C,  1270,  a  case  of  marked  similarity  to 
the  one  at  bar,  in  which  the  subject  is  quite  fully  discussed.  The  fol- 
lowing is  quoted  from  the  opinion: 
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"AatSbrltles  cited  abundantly  show  the  user  of  electricity  must  provide 
against  all  probable  contingencies  aqd  every  possibility  that  can  be  readily 
foreseen  or  anticipated.  If  he  knows  any  person  is  liable,  in  any  way  or  for 
any  reason,  whether  on  a  mission  or  enterprise  of  business  or  pleasure,  to 
come  in  contact  with  a  heavily  charged  electric  wire  he  is  using,  he  must  in- 
sulate it,  unless  insulation  is  impossible  by  reason  of  incompatibility  with 
the  use  to  which  it  is  devoted." 

See,  also,  Penn.  Utilities  Co.  v.  Brooks,  229  Fed.  93,  143  C.  C.  A. 
369. 

[8]  Reading  the  testimony  in  this  case  in  the  light  of  these  re- 
peated rulings,  it  seems  clear  to  us  that  the  trial  court  rightly  refused 
to  direct  a  verdict  for  the  defendant.  There  is  no  evidence  tiiat  Jack- 
son knew  or  ought  to  have  known  of  the  presence  of  the  wire  in  ques- 
tion at  the  place  in  the  entry  where  he  was  killed ;  and,  if  the  wire  was 
then  in  the  position  described  by  plaintiff's  witnesses,  it  certainly  can- 
not be  said  as  matter  of  law  that  he  assumed  the  risk  to  which  he  was 
exposed. 

Affirmed. 


UNION  HOIXTWOOD  WATER  CO.  v.  OARTBB,  Internal  Revenue  Collector. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.     January  8,  1917.) 

No.  2837. 

1.  INTKBNAI.   RBVSNUB  ^=»9 — COBPOBATB  BXOISB  TaX — "GbOBS   INCOMB" — ^DE- 

DUCTIONS. 

Act  Aug.  5,  1909,  c.  6,  (  38,  36  Stat.  112  (Comp.  St  1913,  f  {  6300^07), 
requires  corporations  to  pay  an  excise  tax  of  1  per  cent  of  their  net  in- 
come above  $5,000,  and  provides  that  the  net  income  shall  be  ascertained 
by  deducting  from  the  gross  amount  of  its  income,  received  within  the 
year  from  all  sources,  operating  expenses,  losses,  including  depreciation, 
interest  taxes,  and  dividends  on  stock  of  corporations  subject  to  the  tax. 
Plaintiff  was  a  public  waterworks  company,  which  received  from  its 
consumers  amounts  for  service  connections  and  extensions,  the  greater 
part  of  which  it  expended  in  making  the  connections  and  extensions.  It 
sues  to  recover  the  tax  paid  under  protest  on  the  amount  of  such  receipts 
without  deduction  of  the  expenditures.  Held,  that  such  receipts  were  part 
of  the  corporation's  "gross  income,"  and  did  not  fall  within  any  of  the 
deductions  provided  for,  and  that  plaintiff  was  liable  for  the  tax  on  the 
full  amount  of  such  receipts,  which,  in  fact,  were  invested  in  permanent 
improvements,  adding  to  the  value  of  the  property. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent  Dig.  (§  13-28; 
Dec  Dig.  «5»9. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Gross  Income] 

2.  Intebnal  Revenue  «=»9— Corporate  Excise  Tax — Cobpobations  Liablb 

— Public  Utilities  Corporation. 

The  fact  that  plaintiff  was  a  public  utilities  corporation,  which,  under 
the  laws  of  the  state,  was  not  the  owner  of  the  property,  but  merely  in- 
trusted with  the  use  thereof,  which  it  must  devote  to  the  public,  does  not 
entitle  it  to  more  favorable  treatment  than  other  corporations ;  it  being  a 
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corporation  organized  for  profit,  having  a  capital  stock  represented  by 
shares,  and  the  act  making  no  exceptions  in  favor  of  public  ntilities. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Gent  Dig.  ((  13-28 ; 
Dec.  Dig.  €s>9.] 

a.  Internal  Revenxtb  €=>9 — Cobpobatb  Excise  Tax — Gross  Inoome — Serv- 
ice Connections. 

Nor  does  the  fact  that  the  state  commission  had  ruled  that  service  con- 
nections paid  for  by  consumers  were  not  to  be  Included  within  the  valua- 
tion of  the  company,  on  which  it  was  entitled  to  a  fair  return,  show  that 
payments  for  those  connections  are  not  to  be  Included  as  part  of  the  cor- 
poration's gross  income. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent.  Dig.  {(  13-28; 
Dec.  Dig.  <8=»9.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
Division  of  the  Southern  District  of  California;  Oscar  A.  Trippet, 
Judge. 

Action  by  the  Union  Hollywood  Water  Company  against  John  P. 
Carter,  as  Collector  of  the  United  States  Internal  Revenue  for  the 
Sixth  District  of  the  State  of  California.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

Sheldon  Borden  and  George  H.  Moore,  both  of  Los  Angeles,  Cal., 
for  plaintiff  in  error. 

Albert  Schoonover,  U.  S.  Atty.,  and  J.  Robert  O'Connor  and  Clyde 
R.  Moody,  Asst.  U.  S.  Attys.,  ail  of  Los  Angeles,  Cal.,  for  defendant 
in  error. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  The  plaintiff  in  error,  a  corporation,  hav- 
ing paid  under  protest  certain  taxes  under  Act  Aug.  5,  1909,  §  38,  for 
the  years  1912  and  1913,  brought  an  action  in  two  counts  to  recover  the 
sums  so  paid.  The  facts  and  the  questions  involved  are  the  same  in 
the  two  counts,  and  it  will  be  sufficient  to  refer  only  to  the  first.  It  is 
alleged  therein  that  the  plaintiff  in  error,  being  a  public  utility  corpora- 
tion engaged  in  furnishing  water  for  domestic  use  and  irrigation,  re- 
ceived in  the  year  1912  from  consumers,  to  pay  for  service  connections 
to  be  laid  in  public  streets,  the  sum  of  $33,024.50,  and  that  it  expended 
in  laying  such  service  connections  the  sum  of  $31,006.12;  that  in  the 
same  year  it  received  from  property  owners  and  persons  engaged  in 
the  subdivision  and  sale  of  real  estate,  to  pay  for  extensions  of  the 
water  system  to  their  property,  the  sum  of  $52,895.65,  and  expended  in 
laying  such  extensions  in  and  through  such  property  the  sum  of  $51,- 
235.12.  Upon  all  of  said  sums  so  received  for  service  connections,  and 
for  the  extension  of  the  system  into  the  lands  of  otliers,  the  plaintiff  in 
error  was  required  to  pay  a  tax,  although  in  its  income  tax  returns, 
while  it  had  included  those  receipts  in  its  gross  income,  it  had  claimed 
a  credit  and  deduction  for  the  amount  so  expended  by  it  for  service 
connections  and  pipe  extensions.  The  court  below  denied  the  right  of 
the  plaintiff  in  error  to  recover. 

[  1  ]  The  plaintiff  in  error  contends  that  the  moneys  so  received  from 
property  owners  were  not  "gains,  profits  or  income"  within  the  mean- 
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ing  of  the  statute ;  that  they  were  moneys  contributed  solely  for  the 
purposes  designated,  and  for  the  benefit  of  the  contributors  of  the 
same,  and  were  not  subject  to  distribution  among  the  stockholders  of 
the  corporation  as  dividends  or  otherwise,  and  could  be  used  only  for 
the  specific  purposes  for  which  they  were  contributed ;  that,  while  the 
effect  of  the  connections  and  extensions  was  to  increase  the  plaintiff 
in  error's  plant,  it  was  not  to  increase  its  gains,  profits,  or  income.  The 
question  so  presented  does  not  seem  to  have  been  considered  in  any 
reported  case.  The  statute  provides  that  for  the  determination  of  the 
amount  of  the  annual  excise  tax,  which  is  fixed  as  the  equivalent  of  1 
per  cent,  of  the  net  income  above  $5,000,  the  net  income  shall  be  ascer- 
tained by  deducting  from  "the  gross  amount  of  the  income  of  such  cor- 
poration *  *  ♦  received  within  the  year  from  all  sources":  (1) 
Its  expense  of  operation  paid  out  of  income;  (2)  its  losses,  including  a 
reasonable  allowance  for  the  depreciation  of  its  property ;  (3)  certain 
interest  paid  by  it;  (4)  taxes  paid  by  it;  and  (5)  dividends  on  stock 
of  corporations  subject  to  the  excise  tax. 

The  plaintiff  in  error  being  a  public  utility  corporation,  we  may 
assume  that  in  the  ordinary  course  of  its  business  its  income  consisted 
principally  of  the  sums  paid  to  it  by  consumers  for  the  use  of  water 
furnished  by  it.  But  it  may  also  have  other  income,  and  we  are  of  the 
opinion  that  contributions  paid  by  consumers  of  water  or  owners  of 
land  tracts  for  service  connections  and  pipe  extensions  are  income 
within  the  meaning  of  the  act.  Such  contributions  are  moneys  which 
come  to  the  corporation  in  the  ordinary  course  of  its  business,  and  they 
are  properly  included  in  a  statement  of  its  gross  income  ''received 
within  the  year  from  all  sources,"  and  the  corporation  is  liable  to  pay  a 
tax  thereon,  notwithstanding  that  all  or  nearly  all  of  the  sum  so  re- 
ceived may  have  been  expended  within  the  year  in  betterments  and  the 
extension  of  its  system.  Moneys  so  received  for  service  connections 
and  pipe  extensions  are  not  permitted  to  be  deducted  from  the  gross 
amount  of  the  income,  for  they  do  not  come  within  any  of  the  per- 
mitted classes  of  deductions  mentioned  in  the  statute.  Moneys  so  ex- 
pended are  invested  in  permanent  improvements,  which  tend  to  en- 
hance the  rental  and  the  market  value  of  the  water  system.  They  are 
not  in  the  nature  of  improvements  made  merely  to  facilitate  the  trans- 
action of  a  growing  business,  the  expenses  of  which  has  been  held  de- 
ductible as  necessary  expenses  of  the  business  in  computing  the  taxable 
net  income  of  the  corporation.  Connecticut  Mut.  Life  Ins.  Co.  v.  Eaton 
(D.  C.)  218  Fed.  206. 

[2]  The  plaintiff  in  error  claims  that  it  should  be  distinguished  from 
ordinary  business  corporations,  in  that  it  is  a  public  utility  company, 
and  under  the  laws  of  California  it  is  not  the  owner  of  its  plant  and 
property  devoted  to  public  use  in  the  sense  of  personal  ownership,  but 
is  merely  intrusted  with  the  use  thereof,  which  it  must  devote  to  the 
public.  But  we  are  unable  to  see  in  that  fact  any  ground  for  holding 
that  it  is  not  subject  to  the  plain  provisions  of  the  statute.  It  is  still  a 
corporation  "organized  for  profit  and  having  a  capital  stock  represented 
by  shares."  It  does  not  deny  that  it  is  subject  under  the  law  to  pay  an 
excise  tax.    If  so,  it  is  subject  to  pay  the  whole  of  the  tax,  and  it  is  to 
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be  dealt  with  precisely  as  any  other  corporation.    The  statute  makes  no 
exception  in  favor  of  public  utility  corporations. 

[3]  Nor  do  we  think  that  a  different  conclusion  should  be  reached 
because  of  the  fact  that  the  Railroad  Commission  of  California  has 
decided  that  meters  and  service  connections  paid  for  by  consumers  are 
not  to  be  included  in  the  valuation  of  the  water  company's  plant  upon 
which  it  is  entitled  to  earn  a  fair  return.  City  of  Eagle  Rock  v.  Eagle 
Rock  Water  Co.,  3  C.  R.  C.  1054;  In  the  Matter  of  the  Application  of 
the  San  Gabrid  Valley  Water  Co.,  8  C  R.  C.  481.  In  the  latter  of 
these  cases  the  Commission  said : 

''Although  these  pipes  were  expressly  donated  to  the  company,  they  are 
now  the  pToperty  of  the  water  oompany,  and  as  such  the  company  is  entitled 
to  a  return  on  their  fair  value.  On  the  other  hand,  the  use  value  is  not 
measured  by  an  estimate  of  cost,  for  there  are  a  number  of  th^ese  pipe  lines 
that  ha^e  only  one  consumer  for  a  large  investment,  and  it  is  obviously  unfair 
to  permit  it  to  become  a  burden  upon  the  remainder  of  the  system." 

It  does  not  follow  from  these  decisions  pf  the  California  Commis- 
sion that  moneys  contributed  for  service  connections  must  not  be  re- 
garded as  income,  gains,  or  profits  for  the  purpose  of  determining  the 
amount  of  the  excise  tax  under  the  law  of  the  United  States.  In  Strat- 
ton's  Independence  v.  Howbert,  231  U.  S.  400, 417, 34  Sup.  Ct  136,  142 
[58  L.  Ed.  285]  the  court  said: 

"Evidently  Congress  adopted  the  Income  as  the  measure  of  the  tax  to  be 
imposed  with  respect  to  the  doing  of  business  in  corporate  form,  because  it 
desired  that  the  excise  should  be  imposed,  approximately  at  least,  with  re- 
f^ard  to  the  amount  of  benefit  presumably  derived  by  such  corporations  from 
ttie  current  operations  of  the  government" 

The  court  further  said : 

"Moreover,  Congress  evidently  intended  to  adopt  a  measure  of  the  tax  that 
should  be  easy  of  ascertainment  and  simply  and  readUy  applied  in  practice." 

And  it  further  observed : 

"It  was  reasonable  that  Congress  should  fix  upon  gross  income,  without  dis^ 
tinction  as  to  source,  as  a  convenient  and  sufficiently  accurate  index  of  the 
importance  of  the  business  trsinsacted;  and  from  this  point  of  view  It  makes 
little  difference  that  the  Income  may  arise  from  a  business  that  theoreticaUy 
or  practically  involves  a  wasting  of  capltaL** 

The  judgment  is  affirmed. 


BIG  VEIN  POCAHONTAS  CO.  v.  REPASS. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    December  IS,  191G.) 

No.  1469. 

L  WxTNXSSBB  ^=»321 — Cboss-Examinino  Own  WriNsss — ^Discbetion. 

How  far  a  party  may  be  allowed  to,  in  effect,  cross-examine  his  own 
witness,  is  usually  a  matter  in  the  sound  judldal  discretion  of  the  trial 
Judge. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  f{  1094,  1099, 
1100;   Dec.  Dig.  <S=»321.] 

^=9For  oUier  cases  see  same  topic  A  KEY-NUMBER  In  all  Key-Nambered  Digests  ft  Indexes 
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2.  MAaTKB  AND  Sebtant  <9s»286(19) — Safe  Flack  to  Work— QuBflmcN  tob 
Jury. 

Under  tlie  evidence  In  an  action  for  death  of  a  member  of  the  slate 
gang  In  a  coal  mine,  killed  by  the  fall  of  a  stone  from  the  roof,  held,  that 
the  question  whether  the  master  had  performed  Its  duty  of  seeing  that  he 
was  given  a  safe  place  In  which  to  work  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  (  1026 ; 
Dec  Dig.  <9=»286(1&).] 

B.  Mastbb  aitd  Servant  ^=»190(1)— Safe  Place  to  Work— Nondelboablb 
Duty. 

The  master's  duty  of  providing  a  safe  place  for  work  Is  one  that  cannot 
be  delegated,  so  that  any  negligence  in  that  respect  of  a  boss,  to  whom 
the  master  leaves  the  determination  of  the  question  of  safe  place,  Is  the 
master's  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §(  449, 
450,  453,  468;    Dec.  Dig.  «=»190(1).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Virginia,  at  Roanoke ;   Henry  Clay  McDowell,  Judge. 

Action  by  Sallis  C.  Repass,  administratrix  of  Charles  Repass,  de- 
ceased, against  the  Big  Vein  Pocahontas  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.     Affirmed. 

D.  Lawrence  Groner,  of  Norfolk,  Va.,  for  plaintiff  in  error. 
William  H.  Werth,  of  Tazewell,  Va.,  and  William  G.  Werth,  of 
Norton,  Va.,  for  defendant  in  error. 

Before  PRITCHARD  and  KNAPP,  Circuit  Judges,  and  ROSE, 
District  Judge. 

ROSE,  District  Judge.  The  parties  will  be  described  as  they  were 
below :  that  is,  the  plaintiff  in  error  will  be  called  the  defendant,  and 
the  defendant  in  error  the  plaintiff.  The  latter  sought  to  recover 
for  the  death  of  her  son.  He  was  a  boy  of  17,  but  appeared  to  those 
who  worked  with  him  to  be  a  year  or  two  younger. 

At  the  time  of  his  death,  and  for  not  exceeding  10'  days  before,  he 
had  been  employed  in  defendant's  coal  mine.  He  was  a  member 
of  what  is  called  the  "slate  gang."  He  worked  under  the  immediate 
direction  of  a  man  who  was  called  the  "slate  boss,"  and  whose  duties, 
according  to  the  evidence,  included  the  inspection  of  the  mine.  De- 
fendant's employes  had  been  engaged  in  getting  out  the  coal  con- 
tained in  the  pillars  which  had  originally  been  left  to  support  the 
weight  of  the  earth  and  rocks  above  them.  As  a  consequence,  in  the 
part  of  the  mine  in  which  the  pillars  had  been  so  robbed,  to  use  the 
mining  term,  there  had  been  some  settling;  that  is,  in  miners'  vernacu- 
lar, a  "squeeze"  had  taken  place.  For  some  while  before  the  day 
of  the  accident  this  squeeze  had  apparently  stopped  of  its  own  ac- 
cord. In  order  to  get  at  a  pillar  or  stump  in  this  part  of  the  mine, 
so  as  to  take  out  the  coal  contained  in  it,  the  slate  gang,  on  the  day 
preceding  the  death  of  plaintiff's  intestate,  had  been  set  to  work  to 
clear  out  the  loose  debris  which  in  earlier  operations  had  been  thrown 
in  front  of  the  pillar. 

^s»For  oth«r  cmm  tee  same  topic  ft  KBT-NUMBER  tn  all  Key-Numbered  DiseeU  ft  Indexes 
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On  the  morning  of  the  accident  the  deceased  was  working  some- 
where else  in  the  mine.  While  he  was  thus  away  fiom  the  spot  at 
which  he  subsequently  met  his  death,  and  at  about  10  in  the  morning, 
a  crack  was  discovered  in  the  roof  under  which  the  slate  gang  was 
engaged  in  removing  the  debris  before  mentioned.  There  followed 
some  discussion  between  the  boss  of  the  gang  and  the  members  as  to 
whether  this  discovery  spelled  danger.  The  roof  in  the  vicinity  was 
sounded.  Near  the  edges  of  the  crack  it  was  found  to  be  what  the 
witnesses  called  "drummy."  A  pick  was  inserted,  and  an  attempt 
made  to  pull  down  anything  which  might  be  loose ;  but,  beyond  bring- 
ing away  a  small  piece  of  the  roof,  nothing  followed.  When  a  por- 
tion of  the  roof  is  found  to  be  in  a  dangerous  condition,  or  in  a  con- 
dition which  may  prove  dangerous,  prudent  people  do. one  of  two 
things.  They  either  prop  up  the  portion  of  the  roof  which  gives 
indications  that  it  may  fall,  so  that  it  cannot,  or  they  cause  it  to  fall 
at  a  time  and  under  circumstances  in  which  its  descent  is  not  likely  to 
do  harm.  If  the  latter  course  is  adopted,  the  apparently  loose  portion 
may  be  brought  down,  either  by  wedging  or  by  blasting.  In  this 
case  the  roof  was  not  propped,  nor  was  it  pulled  down.  Apparently 
the  soundings  and  the  attempts  with  the  pick  had  satisfied  the  gang 
and  its  foreman  that  the  roof  was  not  likely  to  fall,  at  least  during 
the  comparatively  short  time  they  expected  to  be  working  under  it. 

In  the  afternoon  of  the  day  upon  which  the  crack  was  discovered,, 
the  slate  boss  summoned  the  deceased  from  wherever  else  in  the  mine 
he  had  been  engaged,  and  put  him  to  work  at  the  place  in  which 
some  three  or  four  hours  later  he  met  his  death.  It  does  not  appear 
that  his  attention  was  called  to  the  crack,  or  that  he  ever  knew  of 
its  existence.  About  5:25  that  afternoon  a  large  piece  of  rock  fell 
upon  and  killed  him.  It  came  from  the  place  at  which  the  crack  had 
been  seen.  These  facts  the  plaintiff,  apparently  with  some  difficulty,, 
extracted  from  two  of  the  five  men  who  made  up  the  slate  gang  with 
whom,  at  the  time  of  his  death,  deceased  was  working. 

[1]  Several  of  defendant's  assignments  of  error  are  based  upon 
its  exceptions  to  the  action  of  the  court  in  permitting  the  plaintiff  in 
effect  to  cross-examine  her  own  witnesses.  How  far  a  party  may  be 
allowed  to  go  in  this  direction  is  usually  a  matter  within  the  sound 
judicial  discretion  of  the  trial  judge.  We  see  no  reason  to  think  that 
it  was  in  this  case  improvidently  exercised. 

[2,3]  At  the  close  of  plaintiff's  case,  defendant  asked  for  an  in- 
structed verdict.  Upon  the  denial  of  this  request,  it  elected  to  stand 
upon  the  record  as  it  then  was,  and  did  not  offer  any  testimony.  It 
says  that  there  was  no  evidence  of  negligence  upon  the  part  of  any- 
body, or,  if  any  one  was  negligent,  it  was  the  slate  boss,  and  he  was 
a  fellow  servant  of  the  deceased.  The  defendant  was  bound  to  see 
that  the  deceased  was  given  a  safe  place  in  which  to  work.  Upon 
the  evidence,  it  was  for  the  jury  to  say  whether  it  had  done  so.  So 
far  as  the  record  discloses,  the  defendant  left  it  to  the  slate  boss  to 
determine  whether  the  .place  at  which  the  deceased  was  set  to  work 
was  safe.  As  the  duty  of  providing  such  a  place  is  one  which  can- 
not be  delegated,  the  learned  judge  below  was  right  in  instructing" 
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the  jury  that  any  negligence  of  the  slate  boss  in  this  respect  was  the 
nedigencc  of  the  defendant. 

It  is  earnestly  argued  that  by  the  Virginia  statute  the  duty  of 
seeing  that  the  mine  is  safe  is  imposed  upon  the  "mine  foreman," 
or  "boss,"  or  his  assistants,  and  that  there  is  not  sufficient  evidence 
that  the  foreman  of  the  slate  gang  was  any  one  of  these.  Concedii\g, 
but  by  no  means  deciding,  that  the  jury  might  not  have  been  en- 
titled to  find  that  he  was,  the  defendant  is  in  no  better  case.  There 
is  no  evidence  whatever  that,  before  putting  this  boy  of  17  to  work 
in  that  portion  of  the  mine  in  which  it  was  known  a  sqtieeze  had 
taken  place,  the  mine  foreman,  or  any  one  other  than  the  slate  boss 
and  some  members  of  his  gang,  had  ever  inspected  the  roof,  to  see 
what  the  condition  was.  If,  as  the  defendant  apparently  contends,  such 
inspection  could  properly  be  made  by  no  other  than  the  mine  foreman 
or  his  assistant,  and  the  slate  boss  was  neither,  the  jury  would  have 
been  justified  in  finding  that  the  plaintiff's  intestate  came  to  his  death 
because  of  the  failure  of  the  defendant  to  have  the  proper  inspec- 
tion made.  The  mining  law  of  Virginia  differs  from  tliat  of  West 
Virginia  and  Pennsylvania  in  a  vitally  important  respect.  It  express- 
ly declares  that  nothing  in  it  shall  be  "so  construed  as  to  relieve  mine 
owners  or  operators  from  seeing  that  all  of"  its  "provisions  are 
strictly  complied  with,  nor  from  the  duty  imposed  at  common  law 
to  secure  the  reasonable  safety  of  their  employes,  and  in  the  per- 
formance of  those  duties  that  are  nonassignable  at  common  law,  as 
well  as  those  duties  required  by"  the  act,  "the  mine  foreman,  boss 
or  fire  boss,  and  their  assistants,  shall  be  considered  as  acting  for 
the  mine  owner  or  operator  as  a  vice  principal." 

We  find  no  error  in  the  instructions  actually  granted  by  the  court 
They  fairly  and  fully  stated  the  law.  A  number  of  those  asked  for 
by  defendant  were  inconsistent  with  the  law  applicable  to  the  facts, 
and  were  properly  refused.  Such  of  them  as  were  unobjectionable 
were  sufficiently  covered  by  the  instructions  actually  given. 

Finding  no  error,  it  follows  that  the  judgment  below  must  be 
affirmed. 


GARRETT  et  al.  v.  MALLARD. 
(Circuit  Court  of  Appeals,  Fourtb  Circuit     November  IC,  1916L) 

No.  1459. 

1.  COUBTS    €=>d23 — ^FEDERAL    COTTBTS— JUBIBDICJTION — DiVEBSITT    OF    CITIZEN- 
SHIP. 

The  federal  court  may  take  jurisdiction  of  a  suit  on  the  ground  of  di- 
versity of  citizenship,  where  It  was  alleged,  notwithstanding  plaintiff  had 
removed  from  Virginia,  the  state  of  defendant's  residence,  only  a  short 
time  before  beginning  suit,  where  he  testified  that  he  Intended  to  be- 
come a  citizen  of  Maryland,  the  state  to  which  he  removed;  his  citi- 
zenship being  a  question  of  intention. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  B  885,  886;  Dec 
Dig.  <&=>323.] 
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2.  CpuBTS  <$=»328(10)'— Fedebal  Coubts — Jukisdiction — Amount  in  Oontbo- 

VEBST. 

Where  plaintiff  in  good  faith  believed  he  was  entitled  to  recover  from 
defendants  a  sum  greater  than  $8,000,  the  federal  courts  have  jurisdiction 
of  his  suit,  notwithstanding  plaintiff  recovered  a  less  sum  or  nothing  at  all. 

[Ed.  Note.-— For  other  cases,  see  Ck>urts,  Cent  Dig.  |  890;  Dec.  Dig. 
«=»328(10).] 

3.  Tbade-Mabks    and    Tbade-Nambs    €=>98  —  GoNTBiois-^AoBBXineNTS  — 

Bbeach. 

Plaintiff  and  the  individual  defendant,  who  was  president  of  the  cor- 
porate, defendant,  entered  into  an  agreement  for  the  formation  of  a  cor- 
poration to  manufacture  soft  drinks.  Plaintiff  agreed  to  assign  his 
formula  to  the  corporation  to  be  organized,  in  consideration  of  one-fifth  of 
the  stock  to  be  issued  and  employment  for  at  least  3  months,  the  employ- 
ment then  to  be  terminable  by  either  party  upon  30  days'  notice.  The 
agreement  also  provided  an  arrangement  whereby  plaintiff  might  main- 
tain his  proportionate  share  in  the  stock  of  the  corporation  to  be  formed, 
in  case  additional  stock  was  Issued.  While  a  charter  was  obtained,  no 
new  corporation  was  organized,  and  the  corporate  defendant  began  the 
manufacture  of  the  drink  under  plaintiff's  foi-mula.  Some  months  after 
the  agreement  plaintiff  was  discharged  without  the  notice  provided, 
whereupon  he  sued  to  enjoin  further  use  of  the  formula  and  name  of  the 
new  drink  and  for  an  accounting.  Defendants  contended  that  their  ex- 
penditures had  added  to  the  salable  value  of  the  formula  and  trade-name^ 
but  it  did  not  appear  whether  the  expenditures  were  made  after  plaintiff's 
connection  with  the  business  was  severed.  Held,  that  plaintiff  was  en- 
titled to  have  the  formula  and  trade-name  sold,  and  to  recover  one-fifth  of 
the  proceeds,  less  the  amount  of  expenses  incurred  by  defendants  in  ex- 
cess of  profits,  which  expenses  added  salable  value  to  the  formula  and 
trade-name. 

[Ed.  Note.-^For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  S  112;   Dec.  Dig.  <&=»98.] 

4.  Tbads-Mabks  and  Tbadb-Namss  ^s»9S — Oontbacts — Bbeach — ^Rioht  of 

Action. 

In  such  case,  the  expenditures  by  defendants  not  having  been  made  pur- 
suant to  the  contract,  plaintiff  Is  not  personally  liable  therefor. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  S  112;  Dec.  Dig.  <e=s>98.] 

6.  Tbadb-Mabkb  and  Tbadb-Names  ^=»93(1) — Contbacts — Bbeach — ^Bubdbn 
OF  Pboof. 

In  such  case,  defendants  have  the  burden  of  showing  that  th^r  ex- 
penditures enhanced  the  value  of  the  formula  and  trade-name. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  S  104% ;  Dec  Dig.  <8=>93(1).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Virginia,  at  Norfolk;    Edmund  Waddill,  Jr.,  Judge. 

Suit  by  I/Ogan  L.  Mallard  against  Paul  Garrett  and  another.  From 
a  decree  for  complainant,  defendants  appeal.    Affirmed. 

Walter  H.  Taylor,  of  Norfolk,  Vfei.  (Loyall,  Taylor  &  White,  of 
Norfolk,  Va.,  on  the  brief),  for  appellants. 
S.  M.  Brandt,  of  Norfolk,  Va.,  for  appellee. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  ROSE,  Dis- 
trict Judge. 
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ROSE,  District  Judge. ,  In  this  opinion  the  parties  will  be  described 
as  they  were  below,  viz.  the  appellee  as  the  plaintiff,  the  appellants 
as  the  defendants. 

The  individual  defendant  is  the  president  and  largest  stockholder 
of  the  corporaticm.  They  had  been  wine  makers.  They  wanted  to 
take  up  the  manufacture  of  soft  drinks.  The  plaintiff  knew  how  to 
compound  them.  On  the  1st  of  October,  1914,  negotiations  between 
him  and  the  defendant  Garrett  resulted  in  a  written  contract.  It 
provided  for  the  formation  of  a  corporation  with  a  maximum  capital 
of  $25,000,  of  which  $10,000  was  to  be  at  once  issued.  The  plaintiff 
was  to  assign  his  formula  to  the  new  corporation,  and  receive  there- 
for $2,000  in  stock  and  $500  in  cash.  Garrett  was  to  furnish  $7,900 
as  required  for  the  needs  of  the  company  and  to  receive  stock  there- 
for. The  remaining  $100  of  the  first  issue  was  to  be  given  to  the 
treasurer  of  the  corporate  defendant  for  services  rendered  or  to  be 
rendered  by  him.  Garrett  was  to  be  president  and  plaintiff  vice  pres- 
ident of  the  company.  The  latter  was  to  receive  a  salary  of  $150  a 
month,  beginning  October  1,  1914.  His  employment  was  to  last  at 
least  3  months,  and  to  be  thereafter  terminable  by  either  party  upon 
30  days'  notice.  If  within  5  years  more  stock  was  issued,  Garrett 
was  to  lend  the  plaintiff  the  money  necessary  to  take  up  one-fifth 
of  it  On  January  8,  1915,  in  pursuance  of  this  agreeitient,  a  charter 
was  obtained  for  "Garrett's  Corporation,"  but  no  organization  there- 
under was  ever  effected. 

Early  in  February,  1915,  the  parties,  or  more  strictly  speaking  the 
corporate  defendant,  began  to  manufacture,  under  plaintiff's  formula, 
a  drink  to  which  they  gave  the  name  of  "Satanet."  On  May  15,  1915, 
defendants  peremptorily  discharged  the  plaintiff  without  giving  him 
the  notice  provided  for  in  the  contract.  They  went  on  with  the  man- 
ufacture, advertising,  and  sale  of  "Satanet."  On  July  21,  1«915,  plain- 
tiff brought  this  suit  He  asked  for  an  injunction  against  the  further 
use  of  the  formula,  and  the  name  "Satanet,"  and  for  an  accounting 
for  profits  already  earned.  The  court  below  found  that  no  profits 
had  been  made,  and  decreed  that  the  formula  and  trade-name  "Satan- 
et" should  be  sold,  and  one-fifth  of  the  net  proceeds  paid  to  the  plain- 
tiff and  four-fifths  to  Garrett 

[1]  It  is  here  urged  that  the  federal  court  was  without  jurisdic- 
tion, because  neither  diverse  citizenship  nor  a  sufficient  amount  in 
controversy  was  made  to  appear.  Both  were  properly  alleged.  The 
plaintiff  swore  that  some  time  before  the  bringing  of  the  suit  he  had 
become  a  citizen  of  Maryland.  Whether  he  had  or  had  not  depended 
upon  the  intention  with  which  he  had  removed  from  Norfolk  to  Bal- 
timore. The  court  below  heard  his  testimony  and  was  obviously 
satisfied  with  it. 

[2]  The  record  sufficiently  shows  that  the  plaintiff,  in  good  faith, 
believed  he  was  entitled  to  recover  from  the  defendants  money  and 
property  rights  worth  far  more  than  $3,000.  Under  such  circum- 
stances, on  the  question  of  jurisdiction  it  matters  not  that  the  plain- 
tiff may  actually  recover  less  than  $3,000,  or  nothing  at  all. 

[3-5]  Upon  the  merits,  defendants  say  that  the  decree  below  is 
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inequitable,  because  it  does  not  charge  the  plaintiff  with  any  part 
of  the  sum  by  which  the  expenditures  of  the  defendants  for  making, 
advertising,  and  selling  "Satanet"  exceeded  the  receipts  from  its  sales. 
Defendants'  bookkeeper  testified  that  between  October  J,  1914,  and 
December  1,  1915,  defendants  had  expended  for  such  purposes  the 
sum  of  $81,062.03.  They  received  from  sales  $37,752.86,  and  when 
he  testified  there  was  on  hand  in  merchandise  and  accounts  receiv- 
able $25,969.85.  According  to  these  figures  the  net  loss  was  up- 
wards of  $17,000,  and  that,  too,  upon  the  assumption  that  all  the 
uncollected  accounts  will  be  collected. 

It  appears,  however,  that  the  defendants  did  not  organize  the  cor- 
poration for  which  the  contract  provided.  The  plaintiff  was  not 
consulted  as  to  what  disbursements  should  be  made.  A  large,  and 
probably  the  larger,  part  of  the  expenditures  was  made  after  defend- 
ants had  severed  all  connections  with  the  plaintiff,  and  not  a  little 
apparently  even  after  the  bringing  of  this  suit.  Such  sums  having  not 
been  paid  out  in  accordance  with  the  plaintiff's  contract,  he  cannot 
be  held  personally  liable  for  them,  or  for  any  part  of  them. 

Nevertheless,  defendants  were  free  to  prove,  if  the  fact  were  so, 
that  the  money  they  had  paid  out  had  added  some  definite  figure  to 
the  salable  value  of  the  formula  and  Ahe  trade-name.  If  they  had 
done  so,  they  would  be  entitled  out  of  the  proceeds  of  the  sale  to 
receive  such  amount,  not  exceeding,  of  course,  the  sum  they  are  now 
out  of  pocket.  The  burden  of  making  such  showing  rested  upon 
them.  They  have  not  sustained  it,  or  even  attempted  so  to  do,  very 
probably  because  under  the  circumstances  it  is  impossible  to  obtain 
clear  and  convincing  evidence  on  such  a  question.  If  so,  they  must 
bear  the  loss  which  has  come  to  them  in  consequence  of  their  having 
ignored  plaintiff's  rights. 

The  case  is  a  peculiar  one.  It  seems  to  us  that  the  decree  below 
is  right,  and  it  is  therefore  affirmed. 


SPANN  et  al.  V.  READ  PHOSPHATE  CO. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    December  15,  1910.) 

No.  1460. 

1.  Bankbttptct  ^=»388 — Compositions — Discharob — ^Effect  of. 

Wbere  a  bankrupt  has  obtained  a  release  by  an  ordered  composition,  the 
moral  obllgatiou  of  the  bankrupt  to  satisfy  his  debts  in  full  is  sutticient  to 
support  a  new  promise,  made  after  composltiou,  to  a  creditor  voting  in 
favor  thereof,  the  same  rule  applying  as  in  case  of  an  ordinary  discharge 
in  bankruptcy;  and  subsequent  creditors  of  the  bankrupt  cannot  ques- 
tion a  note  secured  by  mortgage  given  to  pay  a  creditor  whose  claim  was 
barred  by  composition. 

(Ed.  Note. — Foir  other  cases,  see  Bankruptcy,  Cent.  Dig.  $  618 ;  Dec.  Dig. 
«=>38aj 

2.  Bankbuptct  ^=:9388 — Composition — Nbw  Pbomisb— Considbilation. 

Where  a  bankrupt,  after  a  composition  was  approved,  executed  a  note 
secured  by  a  mortgage  to  one  of  his  creditors  for  the  full  amount  of  the 

4(s:»For  other  casw  m«  suns  topic  A  KEY-NUMBER  In  all  Ksy-Numbsrsd  DiicesU  ft  Indsxss 


Digitized  by 


Google 


8PANN   y.  BEAD  PHOSPHATE  GO.  339 

debt,  subsequent  creditors  of  the  bankrupt  can  attack  the  obligation  as 
partially  without  consideration,  If  the  composition  creditor  had  also  re- 
ceived a  dividend. 
[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent.  Dig.  S  618;  Dec.  Dig. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  South  Carolina,  at  Charleston ;  Henry  A.  Middleton  Smith, 
Judge. 

Bill  by  the  Read  Phosphate  Company  against  J.  A.  Spann  and  others. 
From  a  decree  for  complainant,  defendants  appeal.  Reversed  and  re- 
manded, with  directions. 

S.  G.  Mayficld,  of  Denmark,  S.  C.  (Mayfield  &  Free,  of  Bamberg,  S; 
C,  on  the  brief),  for  appellants. 

J.  N.  Nathans,  of  Charleston,  S.  C.  (Nathans  &  Sinklcr,  of  Charles- 
ton, S.  C,  on  the  brief),  for  appellee. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

KNAPP,  Circuit  Judge.  When  J.  A.  Spann  went  into  bankruptcy 
in  1908,  he  owed  $4,000  to  his  brothers,  H.  F.  Spann,  P.  N.  Spann, 
and  M.  S.  Spann,  comprising  the  firm  of  Spann  Bros.  His  creditors 
voted  to  accept  an  offer  of  composition  at  25  cents  on  the  dollar.  Spann 
Bros,  aided  in  effecting  this  composition,  and  received,  about  April  3, 
1909,  a  dividend  of  $1,000  on  their  claim.  On  the  10th  of  that  month, 
J.  A.  Spann  borrowed  from  his  brothers  the  sum  of  $1,450,  for  which  he 
gave  his  note  at  two  years.  At  the  same  time  he  gave  them  another 
note  of  $4,000  at  three  years,  for  which  there  was  no  consideration  ex- 
cept the  old  debt  that  had  been  discharged  in  the  bankruptcy  proceed- 
ing. At  various  times  in  the  next  three  years  he  borrowed  additional 
sums,  so  that  on  January  15,  1914,  his  entire  indebtedness  to  his  broth- 
ers, including  the  $4,000  note,  with  interest  from  its  date,  amounted  to 
$14,902.48.  This  debt  he  secured  by  a  mortgage,  executed  that  day,, 
but  not  recorded  until  March  24,  1915,  on  certain  lands  then  owned  by 
him  in  Bamberg  county,  S.  C. 

About  March  4,  1915,  the  appellee.  Read  Phosphate  Company,  ob- 
tained a  judgment  for  $5,620.73  against  J.  A.  Spann  for  fertilizer  sold 
him  under  contracts  of  September  24,  1913,  and  January  9,  1914.  The 
judgment  having  been  docketed  in  Bamberg  county  and  execution 
returned  unsatisfied,  this  bill  was  filed  to  set  aside  the  mortgage  as 
fraudulent  and  void  for  want  of  consideration,  and  to  subject  the 
mortgaged  lands  to  the  payment  of  appellee's  judgment. 

[1]  In  the  court  below  the  issue  of  fraud  was  decided  against  the 
appellee;  the  learned  District  Judge  holding  that  the  mortgage  "was 
not  made  with  intent  to  delay,  hinder,  and  defraud  creditors,"  and  that 
it  is  "a  good,  valid,  and  sufficient  mortgage  to  the  extent  of  $9,382.40" ; 
that  is,  for  its  full  amount,  less  so  much  as  represents  the  $4,000  note 
and  interest.  The  decree  reduces  the  mortgage  accordingly,  for  rea- 
sons stated  in  the  opinion  as  follows : 

"II:  ma3'  be  that  a  bankrupt  has  the  right,  under  the  aspect  of  some  moral; 
obligation,  notwithstanding  his  bankruptcy,  afterwards  to  pay  his  debts  in 
f ulL    There  is  a  difCerence,  however,  between  paying  in  full  in  the  case  of  a 
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simple  bankruptcy  and  In  tlie  case  where  a  composition  has  been  ordered,  and 
the  debt  svbseqnently  paid  in  fnll  has  been  used  to  force  other  creditors  by 
means  of  a  composition  to  accept  less  than  their  debts.  No  creditor  Totlng 
to  enforce  a  composition  has  a  right  in  any  way,  shape,  guise,  or  pretense,  aft- 
er forcing  his  fellow  creditors  to  accept  a  composition,  to  afterwards  have 
his  debt  paid  in  full.  The  debt  is  completely  discharged.  Any  payment  there- 
after made  by  the  bankrupt  Is  a  pure  donatlop,  and  this  donation  cannot  be 
made  under  the  rules  of  law  to  the  prejudice  of  any  creditors,  whether  past 
or  existing/* 

Since  the  findings  herein  eliminate  the  question  of  fraud,  and  affirm 
the  good  faith  of  the  transaction  under  review,  the  decision  appealed 
from  must  rest  upon  the  supposed  distinction  between  the  debtor  who 
has  received  a  discharge  in  bankruptcy  and  the  debtor  who  has  obtained 
release  from  liability  by  an  ordered  composition.  In  other  words, 
whilst  the  moral  obligation  to  pay  in  full  is  sufficient  to  support  a  new 
promise  made  after  the  bankrupt  is  discharged,  which  is  undoubted, 
it  is  not  sufficient  to  support  a  like  promise  made  after  enforced  com- 
position. 

We  are  satisfied  that  this  view  is  opposed  to  controlling  authority. 
Indeed,  as  we  read  it,  the  case  of  Zavelo  v.  Reeves,  227  U.  S.  625,  33 
Sup.  Ct.  365,  57  L.  Ed.  676,  Ann.  Cas.  1914D,  664,  involves  the  precise 
point  and  holds  distinctly  to  the  contrary.  That,  also,  was  an  enforced 
composition,  which  appears  to  have  been  voted  for  by  the  creditor  to 
whom  the  new  promise  was  made,  and  by  whom  the  offered  compro- 
mise was  afterwards  accepted,  for  the  statement  of  facts  shows  that  the 
new  promise  was  made  after  adjudication  and  before  the  composition 
was  ordered.  Yet  the  Supreme  Court  upheld  the  promise  as  a  binding 
obligation,  although  its  sole  consideration  was  the  original  debt.  The 
opinion  says: 

"It  is  settled,  however,  that  a  discharge,  while  releasing  the  bankrupt 
from  legal  liability  to  pay  a  debt  that  was  provable  in  the  bankruptcy,  leaves 
him  under  a  moral  obligation  that  is  sufficient  to  support  a  new  promise 
to  pay  the  debt.  And  in  reason,  as  well  as  by  the  greater  weight  of  author- 
ity, the  date  of  the  new  promise  is  Immaterial.  The  theory  Is  that  the  dls* 
charge  destroys  the  remedy,  but  not  the  Indebtedness;  that,  generally  speak- 
ing, it  relates  to  the  inception  of  the  proceedings,  and  the  transfer  of  the 
bankrupt's  estate  for  the  benefit  of  creditors  takes  effect  as  of  the  same  time ; 
that  the  bankrupt  becomes  a  free  man  from  the  time  to  which  the  disdiarge 
relates,  and  Is  as  competent  to  bind  himself  by  a  promise  to  pay  an  antecedent 
obligation,  which  otherwise  would  not  be  actionable  because  of  the  disdiarge, 
as  he  Is  to  enter  into  any  new  engagement." 

As  this  was  said  in  a  case  of  release  from  liability  by  an  enforced 
composition,  it  is  obvious  that  the  word  "discharge"  is  used,  not  merely 
in  a  technical  sense,  but  also  to  describe  the  freedom  from  debt  which 
equally  results  from  a  confirmed  composition;  and  the  whole  reason- 
ing of  the  opinion  negatives  the  idea  that  there  is  any  difference,  as 
respects  the  validity  of  a  new  promise,  between  the  bankrupt  who  has 
been  "discharged"  and  the  bankrupt  whose  offered  "composition"  has 
been  accepted.  It  follows  that  the  mortgage  in  question,  as  against  the 
appellee's  judgment,  must  be  sustained  to  the  extent  that  it  indudes  the 
unpaid  portion  of  J.  A.  Spann's  original  debt,  with  interest  thereon 
from  April  10,  1909,  the  date  of  the  $4,000  note. 
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[2]  On  the  present  record  it  appears  that  Spann  Bros,  received  a 
dividend  of  25  per  cent,  of  their  claim,  and  also  got  a  note  for  the 
whole  amount.  If  this  be  the  fact  it  is  evident  that  the  note  included 
$1,000  for  which  there  was  no  consideration,  and  therefore  the  mort- 
gage should  be  reduced  by  that  sum,  with  interest  thereon  from  the 
date  of  the  note.  .It  may  tun^  out  upon  further  investigation  that  this 
dividend  was  not  actually  paid  in  money,  but  included  instead  in  the 
note.    In  that  case  the  mortgage  would  not  be  subject  to  deduction. 

The  decree  appealed  from  will  be  reversed,  and  the  cause  remanded 
for  further  proceedings  in  conformity  with  this,  opinion. 

Reversed. 


ELLIS  T.  BEED. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    January  8,  1917.) 

No.  2811. 

L  Attachment  ^=»167 — Recobding  CEiTincATB — Necessity — Rights  of  Pub- 

CHASEB. 

Comp.  Laws  Alaska  1913,  §  974,  requiring  tbe  marshal  to  make  a  cer- 
tificate of  attachment  of  real  property  and  deliver  it  to  the  commissioner 
for  record  within  10  days,  and  declaring  that  when  the  certificate  is  so 
filed  the  lien  shall  attach  from  the  date  of  the  attachment,  but  if  filed 
-  afterwards  shall  only  attach  as  against  third  persons  from  the  date  of 
the  subsequent  filing,  means  that  the  record  of  the  certificate  shall  affect 
only  third  persons  who  acquired  interests  in  the  property  after  the  date 
of  the  attachment,  and  the  failure  of  the  marshal  to  record  the  certificate 
does  not  invalidate  the  attachment  against  a  remote  purchaser  from  the 
attachment  debtor,  who  a.cquired  the  land,  before  the  attachment  was 
levied,  under  a  contract  on  which  he  owed  more  than  the  amount  of  the 
attachment  debt,  and  who  had  actual  notice  of  the  attachment  within  a 
short  time  after  it  was  levied. 

[Ed.  Note. — For  other  cases^  see  Attachment,  Cent  Dig.  §§  482-486; 
Dec.  Dig.  €=»167.] 

2.  Fbaxtduleitt  Convstances  ^=s>315(2) — ^Qvidencb — Judgment  xir  Otheb 
Sura. 

A  prior  Judgment,  setting  aside  a  conveyance  of  property  as  a  fraud 
against  the  creditors,  who  were  plaintiffs  therein,  invalidates  the  convey- 
ance only  as  to  those  creditors,  and  is  not  evidence  of  fraud  in  subsequent 
proceedings  by  different  creditors  against  one  to  whom  the  first  grantee 
had  conveyed  the  property,  and  who  was  not  a  party  to  an  original  suit. 

[Ed.  Note. — Fdr  other  cases,  see  Fraudulent  Conveyances,  Cent.  Dig. 
{  974;   Dec.  Dig.  «S=5>315(2).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Territory  of  Alaska ;  Fred  M.  Brown,  Judge. 

Suit  by  J.  L.  Reed  against  M.  A.  Ellis.  Decree  for  plaintiff,  and 
defendant  appeals.    Reversed  and  remanded. 

On  October  25,  1909,  Thompson  by  quitclaim  deed  conveyed  the  Battle  Axe 
mining  claim  to  Cummiugs.  On  April  25,  1910,  Reed,  who  is  the  appellee  in 
the  present  suit,  recovered  a  Judgment  against  Thompson  for  $1,598.80,  for 
work  performed  by  the  plaintiff's  assignors.  On  September  22,  1910,  Reed 
brought  a  suit  to  set  aside  the  deed  from  Thompson  to  Cummings  as  fraud- 
ulent, and  made  with  intent  to  hinder  and  delay  creditors.    In  that  suit  the 
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deed  was  held  void  as  to  th«  plaintiff's  assignors.  An  appeal  wus  taken  to  thX* 
court,  and  on  February  3,  1913,  the  decree  was  affirmed.  Thompson  v.  Reed, 
202  Fed.  870,  121  C.  C.  A.  228.  In  the  meantime,  on  December  7,  1911,  Cum- 
mlng^s  executed  to  Harper  an  option  to  purchase  the  mining  claim  for  the  sum 
of  $10,000  to  be  paid  in  installments.  On  December  19,  1911,  Harper  assign- 
ed his  interest  in  the  option  to  Ellis,  the  appellant  herein.  Bills  made  the 
final  payment  of  $3,000  on  the  option  In  February,  1913.  and  on  February  28, 
1913,  Cummings  executed  to  him  a  conveyance  of  the  mining  claim.  The 
present  suit  was  brought  to  subject  the  mining  claim  to  the  lien  of  two  at- 
tachments levied  thereon  on  Sjte)tember  22,  1912,  in  actions  brought  by  two 
creditors  of  Thompson,  who  m^  obtained  Judgments  against  him,  one  for 
$682.68,  with  interest  and  costs,  the  other  for  $822.30,  with  interest  and  coste, 
which  Judgments  had  been  assigned  to  the  appellee.  The  cpurt  below  found 
that  the  deed  from  Thompson  to  Cummings  was  made  with  intent  to  hinder, 
delay,  and  defraud  Thompson's  creditors,  including  the  appellee's  assi^niors, 
and  that  the  same  was  null  and  void  as  to  the  appellee;  that  the  appellant, 
prior  to  making  his  final  payment  on  the  contract,  had  actual  notice  of 
Thompson's  fraudulent  conveyance,  and  all  the  facts  affecting  Cummings'  title, 
and  had  actual  notice  of  the  appellee's  liens  by  virtue  of  the  attachments  of 
September  22.  1912 ;  that  those  liens  were  superior  to  and  unaffected  by  the 
conveyance  from  Cummings  to  the  appellant.  Judgment  was  rendered  ac- 
cordingly, seting  aside  the  conveyance  from  Cummings  to  Ellis,  in  so  far  as 
the  same  conflicts  with  the  appellee's  Judgments  and  attachments  and  liens 
thereunder,  and  directing  that  execution  issue  accordingly. 

Edward  Judd  and  Otto  E.  Sauter,  both  of  Seattle,  Wash.,  and  S. 
O.  Morford  and  J.  J.  Finnegan,  both  of  Seward,  Alaska,  for  ap- 
pellant. 

J.  L.  Reed,  John  Lyons,  and  E.  E.  Ritchie,  all  of  Valdez,  Alaska, 
for  appellee. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  appellant  contends  that  the  appellee's  assignors  obtained  no 
lien  upon  the  mining  claim  by  their  attachments,  for  the  reason  that 
no  certificate  was  filed  in  compliance  with  section  974,  Compiled  Laws 
of  Alaska,  which  provides  that,  if  real  property  be  attached,  the 
marshal  shall  make  a  certificate,  and  within  ten  days  from  the  date 
of  the  attachment  shall  deliver  the  same  to  the  commissioner  for 
record  in  the  district  in  which  the  real  property  is  situated,  and  de- 
clares : 

"When  such  certificate  is  so  filed  for  record,  the  lien  in  favor  of  the  plain- 
tiff shall  attach  to  the  real  property  described  in  the  certificate  from  the  date 
of  the  attachment,  but,  if  filed  afterwards,  it  shaU  only  attach,  as  against 
third  persons,  from  the  date  of  such  subsequent  filing." 

We  think  the  statute  means  that  the  record  of  the  certificate  shall 
affect  only  third  persons;  that  is,  persons  who  purchase  or  acquire 
interest  in  the  property  after  the  date  of  the  attachment.  Dickson  v. 
Back,  32  Or.  217,  223,  51  Pac.  727.  The  appellant  here  was  not  a 
"third  person"  within  the  meaning  of  the  statute.  It  was  his  prop- 
erty that  was  attached.  He  was  still  owing  on  his  contract  more 
than  enough  to  satisfy  the  claims  of  the  attaching  creditors.  He  had 
actual  notice  of  the  attachments  within  a  very  short  time  after  they 
were  levied,  and  he  was  thereby  put  upon  notice  to  ascertain  the  na- 
ture of  the  claims  that  were  asserted  against  his  property. 
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[2]  The  principal  question  in  the  case  is  whether  there  was  evi- 
dence to  sustain  the  decree.  The  only  proof  offered  to  show  thatr 
the  transfer  from  Thompson  to  Cummings  was  fraudulent  was  a 
transcript  of  the  judgment  rendered  in  the  case  of  Reed  v.  Thompson 
et  al.,  which  was  affirmed  by  this  court  in  Thompson  v.  Reed,  202 
Fed.  870,  121  C.  C.  A.  228.  The  appellant  objected  to  the  admission 
of  the  judgment  as  not  binding  upon  him,  for  the  reason  that  neither 
he  nor  the  assignors  of  the  appellee  were  parties  to  that  suit,  and 
for  the  reason  that  by  that  judgment  the  conveyance  from  Thompson 
to  Cummings  was  held  void  only  as  to  the  creditors  who  were  repre- 
sented in  that  suit.  We  think  the  objection  should  have  been  sus- 
tained. In  such  a  suit  to  set  aside  a  fraudulent  conveyance,  all  that  the 
plaintiff  can  demand,  and  all  that  the  court  can  award  him,  is  that 
the  conveyance  be  annulled  or  removed  so  far  as  it  obstructs  the  en- 
forcement of  his  judgment.  A  decree  in  such  a  suit  does  not  affect 
the  validity  of  the  transfer  by  the  conveyance  as  between  the  grantor 
and  the  grantee.  20  Cyc.  821,  822.  When  fraud  has  been  established 
as  to  one  creditor,  it  has  not  the  effect  to  vitiate  the  conveyance  as 
to  all  other  creditors.  The  decree  in  such  a  suit  merely  avoids  the 
conveyance  as  to  the  plaintiff  therein,  and  as  to  all  the  other  creditors 
it  remains  as  though  no  proceedings  had  been  taken. 

On  the  question  whether  the  conveyance  was  fraudulent  as  to  the 
creditors  represented  in  the  present  suit,  the  appellant  here  was  en- 
titled to  his  day  in  court.  The  question  of  fraud  is  not  disposed  of 
by  a  prior  adjudication  to  which  these  creditors  were  not  parties  nor 
privies.  Byrd  v.  Hall,  196  Fed.  762,  117  C.  C.  A.  568;  McCalmont 
V.  Lawrence,  1  Blatchf.  232,  Fed.  Cas.  No.  8,676;  Sturges  v.  Portis 
Mining  Co.  (D.  C.)  206  Fed.  534;  Goodwin  v.  Snyder,  75  Wis.  450, 
44  N.  W.  746;  Bell  v.  Wilson,  52  Ark.  171,  12  S.  W.  328,  5  L.  R. 
A.  370;  McDowell  v.  McMurria,  107  Ga.  812,  33  S.  E.  709,  73  Am. 
St.  Rep.  155 ;  Kerr  v.  Hutchins,  46  Tex.  384. 

The  decree  is  reversed,  with  costs  to  the  appellant,  and  the  cause 
is  remanded  to  the  court  below,  to  afford  the  appellee  the  opportunity 
to  take  such  proceedings  as  are  suggested  in  Roemer  v.  Simon,  91 
U.  S.  149,  23  L.'Ed.  267. 


WOI/PB  v.  BANK  OP  ANDERSON. 

In  re  BEATTY. 

(Circuit  Court  of  Appeals,  Fourtb  Circuit    December  18»  1010.) 

No.  1472. 

Baitkbuptct  ^=»165(4)— Pbbfebbnoes — ^Assignmeztt  of  Accounts — Substitu- 
tion. 

Where,  by  the  course  of  dealings  between  a  bank  and  a  merchant,  the 
latter  assigned  accounts  due  him  to  secure  his  notes  to  the  bank,  but  was 
permitted  by  the  bank  to  collect  the  accounts  and  use  them  In  his  business, 
or  to  apply  them  on  the  notes  as  he  saw  fit,  and  It  appeared  that  substan- 
tially all  the  accounts  assigned  more  than  four  months  before  the  mer- 
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chant's  voluntary  bankruptcy  had  been  so  collected  and  applied  by  him 
before  the  assignment  of  new  accounts  within  the  four  months  period,  at 
which  time  the  bank  had  knowledge  of  the  merchant's  insolvency,  the 
latter  assignment  cannot  be  sustained  on  the  theory  that  those  accounts 
were  merely  substituted  for  accounts  previously  assigned,  since  there 
were  then  no  assigned  accounts  for  which  they  could  be  substituted. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  {  266;    Dea 
Dig.  <©=>165f4).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  South  Carolina,  at  Greenville,  in  Bankruptcy;  Joseph  T. 
Johnson,  Judge. 

In  the  matter  of  Raymond  Beatty,  bankrupt  From  a  decree  of  the 
District  Court,  setting  aside  the  report  of  the  referee  and  allowing  the 
claim  of  the  Bank  of  Anderson  against  the  estate,  S.  M.  Wolfe,  trustee 
in  bankruptcy,  appeals.    Reversed  and  remanded, 

Emest  F.  Cochran  and  S.  M.  Wolfe,  both  of  Anderson,  S.  C.  (Quat- 
tlebaum  &•  Cochran,  of  Anderson,  S.  C,  on  the  brief),  for  appellant 
J.  M.  Paget,  of  Anderson,  S.  C,  for  appellee. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  ROSE,  District 
Judge. 

KNAPP,  Circuit  Judge.  March  16,  1916,  Raymond  Beatty,  a  com- 
mission merchant  and  broker  of  Anderson,  S.  C,  was  adjudicated  a 
voluntary  bankrupt  For  six  years  and  upwards  he  had  been  indebted 
in  varying  amounts  to  the  Bank  of  Anderson.  To  secure  this  obliga- 
tion he  assigned  from  time  to  time  certain  choses  in  action,  including 
book  accounts  against  his  customers.  As  to  these  book  accounts,  which 
are  the  present  subject  of  controversy,  the  course  of  dealing  was  this: 
Beatty's  debt  to  the  bank  was  evidenced  by  notes,  and  when  a  note  came 
due  and  was  renewed  a  new  list  of  accounts  was  delivered  to  the  bank, 
and  the  former  list  taken  up.  It  was  understood  between  the  parties 
that  Beatty  should  collect  the  assigned  accounts  and  use  the  moneys  as 
he  might  elect,  either  in  reducing  the  bank's  claim  or  in  meeting  the 
general  needs  of  his  business,  and  he  appears  to  have  all  along  acted 
on  that  understanding.  On  October  21,  1915,  his  indebtedness  to  the 
bank  was  represented  by  two  notes,  dated  that  day,  one  for  $6,000, 
and  the  other  for  approximately  $2,600.  The  list  of  accoimts  then 
assigned  aggregated  $5,051.27,  but  nothing  appears  as  to  the  accounts 
held  by  the  bank  prior  to  that  time.  On  February  19,  1916,  the  smaller 
note  was  reduced  by  pajrments  to  $1,263,  for  which  a  new  note  of  that 
date  was  executed.  The  list  of  accounts  assigned  at  this  time  amounts 
to  $4,167.18.  The  bank  then  knew,  and  had  known  long  before,  that 
Beatty  was  insolvent  Within  a  month  afterwards  he  was  declared 
bankrupt  on  his  own  petition. 

The  .claim  of  the  trustee  to  these  accounts  was  sustained  by  the 
referee  in  bankruptcy,  on  the  ground  that  the  transfer  to  the  bank  was 
a  voidable  preference ;  but  this  ruling  was  reversed  by  the  learned  Dis- 
trict Judge,  who  held  that  the  transfer  in  question  was  a  valid  substitu- 
tion of  new  accounts  for  those  previously  assigned.  From  this  decision 
the  trustee  appeals. 
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For  the  purposes  of  this  case  it  will  be  assumed,  without  so  deciding, 
that  the  transaction  of  February,  1916,  if  not  a  forbidden  preference, 
operated  under  the  law  of  South  Carolina  to  give  the  bank,  as  against 
other  creditors,  a  good  title  to  the  accounts  then  transferred.  It  will 
also  be  assumed,  as  counsel  for  the  bank  virtually  concedes,  that  this 
transaction  taken  by  itself  was  prima  facie  preferential,  and  cannot  be 
upheld  unless  there  was  an  actual  substitution  of  new  accounts  for 
those  which  the  bank  then  held,  and  had  the  right  to  hold  because  they 
were  acquired  in  good  faith  more  than  four  months  before  the  petition 
in  bankruptcy  was  filed. 

But  the  difficulty  is  that  the  undisputed  facts  refute  the  claim  of  sub- 
stitution. On  the  assumption  above  made  the  bank  can  retain  any 
accounts  it  got  in  October,  although  they  were  taken  to  secure  an  ante- 
cedent debt.  But  those  accounts,  for  the  most  part,  if  not  altogether, 
were  not  in  existence  when  the  accounts  in  question  were  transferred 
in  the  following  February.  Beatty  in  the  meantime  had  collected  the 
former  and  used  the  money  as  he  saw  fit.  And  in  our  judgment  it  does 
not  matter  whether  he  used  it  to  keep  his  business  going,  or  for  living 
expenses,  or  to  reduce  his  debt  to  the  bank.  The  controlling  fact  is  that 
the  October  accounts  had  been  paid  to  Beatty,  practically  all  of  them, 
and  the  money  expended  by  him,  with  the  loiowledge  and  consent  of 
the  bank,  some  time  before  the  February  transfer.  Wheil  that  transfer 
took  place,  the  bank  had  nothing  to  surrender,  for  the  October  accounts 
had  ceased  to  exist.  Obviously  there  could  be  no  substitution,  unless 
the  bank  then  held  something  to  exchange,  and  that  was  not  the  case. 

That  this  was  the  real  situation  appears  from  the  bank's  answer  in 
this  proceeding,  which  says,  referring  to  the  February  transaction: 

"That  the  notes  and  accounts  were  accepted  in  place  of  the  old  ones,  which 
had  been  collected  by  the  bankrupt  and  used  in  his  business  as  had  been  the 
custom  for  many  years." 

It  also  appears  from  the  fact  that  the  referee,  who  held  the  bank 
entitled  to  retain  the  accounts  assigned  in  October,  allowed  it  five  days 
to  show  "exactly  what  accounts,  if  any,  on  the  present  list  were  pledged 
prior  to  the  four  months  period  and  remained  pledged  continuously 
since  that  time."  The  failure  of  the  bank  to  avail  itself  of  this  offer 
permits  but  one  inference.  To  this  it  may  be  added  that,  for  aught  the 
record  discloses,  all  the  October  accounts  may  have  been  collected 
weeks  before  the  February  assignment.  This  being  so,  it  is  only  repeat- 
ing to  say  that  there  could  have  been  no  substitution  in  February,  be- 
cause the  bank  then  had  no  accounts  to  exchange.  In  short,  the  pre- 
sumption that  the  February  transaction  was  a  prohibited  transfer  is  not 
only  unrebutted,  but  stands  confirmed  by  uncontradicted  proof. 

It  follows  that  the  decree  appealed  from  must  be  reversed,  and  the 
case  remanded  for  further  proceedings  in  accordance  with  this  opinion. 

Reversed. 
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DB  rOREST  RADIO  TELEPHONE  &  TELEGRAPH  CO.  T.  STANDARD 
OIL  CO.  or  NEW  YORK. 

(Circuit  Court  of  Appeals,  Second  Circuit  November  14,  1916.) 

No.  71. 

Contracts  ^=»83— Sales— Consideration — ^Action  fob  Price — ^Injunction 
Against  Use. 

The  contract  by  wbich  plaintiff  sold  to  and  installed  for  defendant 
wireless  apparatus  for  immediate  use  is  abrogated,  and  defendant  re- 
Ueved  of  liability  for  price ;  it  having  by  injunction  in  infringement  suit 
been  deprived  of  the  use,  which  plaintiff  cannot  furnish,  unless  the  in- 
junction order  affirmed  by  the  Circuit  Court  of  Appeals  be  vacated,  and 
defendant  having  returned  the  apparatus. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  S§  388-39S ;  Dec. 
Dig.   <e==>83.1 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  by  the  De  Forest  Radio  Telephone  &  Telegraph  Company 
against  the  Standard  Oil  Company  of  New  York.  Judgment  for  de- 
fendanty  and  plaintiff  brings  error.    Affirmed. 

Joseph  .S.  Frank,  of  New  York  City,  for  plaintiff  in  error. 
Morton  L.  Fearey  and  Joseph  M.  Cormack,  both  of  New  York  City^ 
for  defendant  in  error. 

Before  COXE,  ROGERS,  and  HOUGH,  Circuit  Judges. 

COXE,  Circuit  Judge.  This  cause  comes  here  on  writ  of  error  to 
review  a  judgment  in  favor  of  the  Standard  Oil  Company,  which  judg- 
ment dismissed  the  complaint  of  the  De  Forest  Company.  The  action 
was  brought  to  recover  $10,000,  the  purchase  price  of  five  sets  of 
wireless  apparatus  installed  on  the  defendant's  vessels.  The  defense 
is  that  the  apparatus  so  installed  is  an  infringement  of  patents  belqng- 
ing  to  the  Marconi  Wireless  Company,  and  that  the  defendant  here- 
in has  been  enjoined  from  using  the  apparatus  and,  pursuant  to  the 
command  of  the  injunction,  has  stopped  using  the  apparatus  and  has 
returned  it  to  the  plaintiff  with  the  exception  of  some  of  the  heavier 
parts  which  the  defendant  retained  at  the  plaintiff's  request.  The  or- 
der enjoining  the  use  of  the  apparatus  was  affirmed  by  this  court.  Mar- 
coni Wireless  Tel.  Co.  v.  De  Forest  R.  Tel.  &  Tel.  Co.,  225  Fed.  373, 
140  C.  C.  A.  637. 

The  situation  seems  perfectly  clear  from  a  common  sense  point  of 
view.  The  defendant  installed  the  wireless  on  its  boats  for  immediate 
use ;  it  has  been  deprived  of  that  use  for  two  years  and  the  prospect 
of  securing  it  in  the  future  is,  to  say  the  least,  exceedingly  doubtful. 
The  defendant  is  asked  to  pay  for  something  which  it  has  never  re- 
ceived and  which  it  is  prohibited  from  using.  In  such  circumstances 
it  seems  to  us  that  the  contract  is  abrogated  and  the  defendant  should 
not  be  required  to  pay  with  the  remote  prospect  of  recovering  the 
amount  so  paid  or  the  use  of  the  apparatus  at  sometime  in  the  distant 
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future.  The  defendant  contracted  for  a  wireless  installment  on  each 
of  Its  five  boats  and  there  was  a  warranty,  express  or  implied,  that  iti 
should  have  a  right  to  use  what  it  purchased.  It  has  not  received  what 
the  plaintiff  -agreed  to  furnish  and  what  it  cannot  furnish  except  some- 
time in  the  future  and  then  only  in  the  event  that  the  injunction  order 
affirmed  by  this  court  is  vacated. 

We  think  the  defendant  was  fuU^  justified  in  refusing  to  pay  in 
such  circumstances.    The  judgment  is  affirmed  with  costs. 


THE  MORRISTOWN. 
(Circuit  Court  of  Appeals,  Second  Circuit    November  14,  1016.) 

No.  29. 

OOLUSTON   ^s»134 — ^DAMAOBS. 

Tbe  cost  of  repairing  injury  to  rudder  from  collision  Is  properly  allow- 
ed, though  greater  than  if  repairs  had  been  made  continuously;  the  ves- 
sel, to  prevent  Interruption'  of  regular  sailing,  having  proceeded  on  trip, 
and  been  repaired  from  time  to  time  when  In  port,  and  such  cost  being 
less  than  would  have  been  the  sum  of  repairs  made  continuously  and  the 
loss  from  detention  of  the  ship. 

TEd.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  S  288;  Dee.  Dig. 
40=s>134.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  for  collision  by  the  Royal  Mail  Steam  Packet  Company  against 
the  steam  tug  Morristown.  From  the  decree,  the  Delaware,  Lacka- 
wanna &  Western  Railroad  Company,  claimant,  appeals.     Affirmed. 

A.  J.  McMahon,  of  New  York  City,  for  appellant. 
Burlingham,  Montgomery  &  Beecher,  of  New  York  City,  for  appelr 
lee. 

Before  COXE.  WARD,  and  ROGERS,  Circuit  Judges. 

PER  CURIAM.  This  is  an  appeal  from  a  decree  of  the  District 
Court  overruling  exceptions  to  the  report  of  the  commissioner  assess- 
ing damages.  The  appellant's  tow  collided  with  and  bent  the  upper 
part  of  the  rudder  of  the  steamer  Arcardian,  lying  moored  at  Pier 
14,  North  River.  She  is  one  of  a  regular  line  which  makes  weekly  sail- 
ings between  this  port  and  Bermuda  and  was  about  to  sail.  The  dam- 
age not  being  such  as  to  make  the  steamer  unseaworthy,  her  owners 
let  her  proceed  to  sea  and,  with  a  view  to  maintaining  the  schedule 
of  their  sailings,  straightened  the  rudder  from  time  to  time  as  the 
vessel  was  in  port,  finally  putting  on  a  permanent  patch.  The  cost  of 
doing  this  was  $2,066.13.  If  the  work  had  been  done  continuously  with 
the  vessel  in  the  water,  instead  of  intermittently,  the  cost  together  with 
one  day's  detention  at  $1,291.13,  would  have  been  $2,111.67.  Judge 
Hough  found  that  one  day's  detention  would  have  been  incurred  if 
the  repairs  had  been  so  made.    The  appellant  contends  that  in  such 
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case  only  the  actual  cost  of  repairs  would  have  been  awarded,  with- 
out any  allowance  for  loss  of  the  use  of  the  vessel,  and  that  therefore 
the  libelant  should  have  been  given  no  more.  We  do  not  agree  with 
this  contention,  and  think  the  District  Judge  rightly  allowed  the  libel- 
ant's actual  expenditures  because  they  were  less  than  what  the  repairs, 
if  made  continuously,  including  the  loss  caused  by  the  detention  of 
the  vessel,*  would  have  amounted  to. 
The  decree  is  affirmed. 


ABNK  BING  et  al.  ▼.  UNITED  STATES. 
(Circuit  CJourt  of  Appeals,  Second  Circuit    November  14,  1916L) 

No.  75. 

Habeas  Cobpus  «=»118(12)— Expulsion — Chinese — Review— Bvidencb. 

Decree  dismissing  writ  of  habeas  corpus  granted  Chinese  laborers 
without  certificates  of  residence,  apprehended  when  brought  into  the 
country  from  Canada,  then  stating  that  they  were  bom  in  Clilna,  but 
afterwards  insisting  that  they  were  born^n  New  York,  will  not  be  dis- 
turbed; the  testimony  for  them  not  being  persuasive  and  being  contra- 
dictory in  many  important  details. 

[Ed.  Note. — For  other  cases,  see  Habeas  Corpus,  Cent  Dig.  }  115 ;  Dec. 
Dig.  «g=>113(12).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  New  York. 

Habeas  corpus  by  Amk  Bing  and  others  against  the  United  States. 
Writ  dismissed,  and  relators  appeal. 

D.  M.  Silver,  of  Buflfalo,  N.  Y.,  for  appellants. 
S.  T.  Lockwood,  U.  S.  Atty.,  of  Buflfalo,  N.  Y. 

Before  COXE,  ROGERS,  and  HOUGH,  Circuit  Judges, 

COXE,  Circuit  Judge.  This  is  an  appeal  from  an  order  of  the  Dis- 
trict Court  for  the  Western  IMstrict  of  New  York  dismissing  a  writ 
of  habeas  corpus  granted  the  relators  July  23,  1915. 

The  relators  were  apprehended  November  29,  1914,  at  a  schbolhouse 
located  on  Grand  Island,  New  York.  They  were  brought  to  the  river 
by  a  white  man  and  placed  in  a  boat.  Another  white  man  took  them 
to  the  schoolhouse  on  the  American  shore  in  Erie  county.  New  York. 
They  were  apprehended  and  taken  to  Tonawanda  and  were  there 
questioned  by  two  inspectors,  all  three  of  the  relators  stating  that 
they  were  bom  in  China.  Subsequently  Amk  Suen  and  Amk  Bing  in- 
sisted that  they  were  bom  in  New  York.  All  of  the  relators  are  labor- 
ers but  without  certificates  of  residence. 

This  case  presents  the  usual  contradictions  and  inconsistencies  which 
are  typical  of  this  species  of  Chinese  cases.  The  testimony  offered  for 
the  appellants  is  not  persuasive  and  is  so  contradictory  in  many  im- 
portant details  that  we  cannot  assert  that  the  court  erred  in  dismiss- 
ing the  writ. 

The  order  is  aflSrmed  and  the  appeal  is  dismissed. 

^=9For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  DlgesU  ft  Indexes 
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ATLAS  TRANSP.  CO.  Y.  LEE  LINE  STEAMERS. 
(Circuit  Court  of  Appeals,  Eighth  Circuit    December  20,  1916.) 

No.  4490. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri ;  David  P.  Dyer,  Judge. 
On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  235  Fed.  492, C.  C.  A.  — . 

O'Neill  Ryan  and  Guy  A.  Thompson,  both  of  St.  Louis,  Mo.,  for 
respondent. 

Before  HOOK  and  GARLAND,  Gircuit  Judges,  and  MUNGER, 
District  Judge; 

PER  GURIAM.  Respondent's  brief  in  support  of  its  petition  for 
rehearing  urges  that  the  damages  should  be  divided  because  the  Josh 
Cook  was  negligent  in  whistling  its  assent  for  the  Rees  Lee  to  pass  at  a 
dangerous  place.  The  Josh  Cook,  by  its  signal  of  two  whistles,  did 
not  assent  that  the  Rees  Lee  could  pass  recklessly,  but  only  that  it  could 
pass  safely,  if  properly  navigated.  It  assented  that  it  could  pass  at  a 
proper  distance  and  at  a  proper  speed.  The  Rees  Lee  ran  at  full  head 
into  shoal  water  over  a  reef,  and  its  pilot  should  have  laiown  that  the 
shoal  might  extend  there.  The  testimony  is  convincing  that  the  place 
was  safe  for  passing,  if  the  Rees  Lee  had  passed  slowly.  The  resist- 
ance of  the  shoal  water  then  would  have  been  so  little  that  the  rudder 
would  have  controlled  the  boat.  There  is  no  evidence  that  the  pilot  of 
the  Josh  Cook  had  reason  to  anticipate  that  the  Rees  Lee  would  under- 
take to  pass  at  an  impropwer  speed. 

The  petition  for  rehearing  will  be  denied. 


CONRADEB  et  aL  T.  JUDSON  GOVERNOR  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.    December  1,  1916.    On  Motion  for 
Reargument,  December  19,  1916.) 

No.  804. 

1.  Patents  <;=»328 — ^VALiDrrr  and  Infringement — Pump  Govebnob. 

The  Conrader  patents,  No.  664,468,  No.  687,449,  and  No.  1,072,576,  each 
for  a  pump  governor,  tbe  later  two  being  for  improvements  on  tbe  device 
of  tbe  first  patent,  held  valid  but  not  infringed,  and  No.  810,109  held  void 
in  the  present  broad  form  of  the  claims  because  of  resultant  double 
imtenting. 

2.  Patents  ^=s>241 — ^Infeingement — SncnABrrr  op  Results. 

A  similarity  of  result  does  not  show  infringement,  if  that  result  is  one 
old  in  the  art  and  if  the  general  mechanical  method  of  producing  the 
result  is  not  that  of  an  equivalent  combination. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent.  Dig.  |  380;  Dec  Dig. 
<8s»241.] 

Cs»For  other  cmm  sm  tame  topic  it  KBY-NUMBER  In  all  Key-Numberod  Digests  ft  Indeze* 
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Appeals  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  New  York. 

Suit  in  equity  by  Rudolph  Conrader  and  the  Jarecki  Manufacturing 
Company  against  the  Judson  Governor  Company.  From  the  decree, 
both  parties  appeal.    Reversed  in  part,  and  affirmed  in  part. 

Both  plaintiffs  and  defendant  have  appealed  from  the  decision  of 
the  District  Court  holding  valid  and  infringed  patents  664,468,  687,449 
(except  Claim  17),  and  1,072,576,  holding  Claim  17  (supra)  valid  but 
not  infringed,  and  holding  patent  810,109  invalid.  The  opinion  of  the 
District  Court  will  be  found  in  226  Fed.  207. 

Hugh  C.  Lord,  of  Erie,  Pa.,  for  Jarecki  Mfg.  Co.  and  Rudolph  Con- 
rader. 
C.  Schuyler  Davis,  of  Rochester,  N.  Y.,  for  Judson  Governor  Co. 

Before  COXE  and  WARD,  Circuit  Judges,  and  ChATFIELD, 
EHstrict  Judge. 

CHATFIELD,  District  Judge.  [1]  This  action  was  brought  by 
Rudolph  Conrader,  the  patentee,  and  the  Jarecki  Manufacturing  Com- 
pany, holding  an  exclusive  license  to  five  patents  issued  at  various 
times  to  Conrader. 

The  earliest  patent  was  issued  December  25,  1900,  No.  664,468, 
upon  an  application  filed  January  31,  1900. 

The  second  patent  was  issued  upon  the  26th  of  November,  1901, 
under  No.  687,449,  upon  an  application  filed  September  10,  1900, 
which  it  will  be  noticed  was  prior  to  the  date  of  allowance  of  the  first 
patent. 

A  third  patent  was  issued  February  18,  1913,  under  No.  1,053,904, 
upon  an  application  filed  October  26,  1910.  This  third  patent  was 
withdrawn  from  the  action  at  the  time  of  trial. 

Another  patent  to  Conrader,  issued  November  2,  1904,  under  No. 
775,391,  on  an  application  filed  January  29,  1902,  is  set  forth  in  the 
record  and  has  been  considered  in  the  development  of  the  art. 

These  patents  are  stated  by  the  patentee  to  cover  improvements  in 
governors  for  pumping  or  compression  engines. 

The  fourth  patent  in  suit  was  issued  on  January  16,  1906, 
under  No.  810,109,  upon  an  application  filed  January  23,  1905.  It 
shows  a  form  of  governor  or  regulator  for  a  pumping  engine  to  cre- 
ate a  vacuum,  that  is,  to  pump  from  a  receptacle,  containing  a  medium 
at  less  than  the  atmospheric  pressure  into  a  space  where  the  pressure 
is  as  much  as  that  of  the  atmosphere.  The  District  Court  held  thi^ 
patent  invalid  for  lack  of  invention. 

A  fifth  patent  was  issued  upon  the  9th  day  of  September,  1913, 
under  No.  1,072,576,  upon  an  application  filed  October  26,  1910.  This 
patent  claims  certain  improvements  in  controlling  devices  for  com- 
pressors, by  describing  "a  centrifugal  governor  with  improvements 
within  the  governor  itself,  and  controlling  mechanism  operating  upon 
the  relief  device  of  the  compressor,  together  with  a  pressure  device 
acting  upon  the  governor  valve." 

It  will  be  pointed  out  later  that  emplo)mient  of  a  relief  device  was 
the  outstanding  feature  of  this  patent,  but  the  general  style  of  the 
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machine  used  by  the  patentee  as  an  illustration,  and  the  application 
of  the  ideas  shown  in  his  earlier  patents  to  the  form  of  machine  de- 
scribed in  this  latest  patent,  must  be  carefully  kept  in  mind  in  con- 
sidering the  present  case.  The  District  Court  held  this  patent  valid 
and  infringed  as  to  the  claims  included  in  the  action,  viz.  1,  2,  3,  4, 
6,  12,  14,  15,  and  16. 

The  District  Court  has  found  and  the  record  shows  that  a  govern- 
or for  a  pumping  engine,  in  the  sense  of  a  device  which  will  direct 
the  operation  of  the  pumping  engine,  so  as  to  restore  the  desired  pres- 
sure of  the  compressed  vapor  or  fluid  when  this  pressure  is  too  greatly 
increased  or  reduced  by  use  and  withdrawal,  was  old  in  the  art  in 
mechanical  combination  with  the  ordinary  centrifugal  steam  governor 
which,  by  the  outward  movement  of  the  centrifugal  balls,  shuts  off 
the  motive  fluid  in  case  the  speed  of  the  engine,  doing  tHe  pumping, 
becomes  excessive. 

It  is  evident  that,  if  the  amount  of  withdrawal  was  less  than  the 
supply  compressed  by  the  engine,  the  pressure  would  increase,  would 
thereby  increase  the  load  or  work  of  the  engine  piston  at  each  stroke, 
and  might  stall  the  engine,  even  though  the  pressure  did  not  reach 
a  dangerous  point  in  so  doing.  It  was  also  well  known  that  when  starting 
up,  that  is,  when  pumping  into  an  empty  receiver,  the  pumping  engine 
could  run  at  its  maximum  speed  without  need  of  interference  until 
the  pressure  in  the  compression  receptacle  had  reached  a  point  where 
the  pumping  should  be  checked.. 

As  shown  by  the  prior  art,  Conrader  recognized  the  then  evident 
proposition  that  the  so-called  centripetal  force,  which  opposed  tlie  out- 
ward motion  of  the  centrifugal  balls,  consisted  of  the  weight,  that  is 
the  force  of  gravity  acting  upon  the  mass  of  these  balls,  or  of  a  spring, 
if  the  center  of  gravity  was  as  high  as  the  point  of  suspension  and 
a  contracting  spring  was  present.  He  found  in  the  prior  art  certain 
patents  and  forms  of  device  in  which  regulation  of  the  supply  of  mo- 
tive fluid  was  accomplished  by  the  operation  of  a  lever  which  forcibly 
and  directly  closed  the  steam  valve  by  acting  upon  the  stem  of  the 
centrifugal  governor  without  regard  to  the  position  of  the  centrifugal 
balls.  Clayton,  No.  315,244,  April  7,  1885,  and  Gardner,  No.  638,- 
412,  December  5,  1899,  were  of  this  type.  In  another  form  of  device 
the  pressure  governor,  by  a  separate  attachment  apart  from,  and 
independent  of,  the  speed  governor,  shut  off  the  supply  of  motive  fluid, 
as  in  Reynolds,  No.  239,194,  of  March  22,  1881. 

The  usual  method  of  accomplishing  this  result  was  the  use  of  a 
weighted  lever,  which  would  be  required  to  exert  force  enough  to 
overcome  the  mass  and  velocity  of  the  parts  moved,  or  which  would 
throw  upon  the  engine  and  the  speed  governor  the  effect  of  stop- 
page of  the  engine  by  means  as  independent  as  would  be  the  act  of 
the  engineer,  if,  in  response  to  some  signal,  he  should  shut  down  the 
engine.  The  engine  would  not  start  itself  after  stopping  and  was 
apt  to  stop  if  the  speed  was  slow  and  the  load  heavy. 

Conrader  sought  to  apply  to  a  speed  governor  an  indirect  or  au- 
tomatic control,  by  which,  whenever  the  pressure  of  the  compressed 
vapor  became  too  great,  no  matter  what  the  cause,  the  centrifugal  balls 
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of  the  speed  governor  would  be  caused  to  move  out,  thus  closing  down 
the  stem  of  the  steam  valve,  but  which,  when  more  compression  or 
greater  speed  was  needed,  would  raise  the  stem  and  set  the  engine  at 
work. 

In  discussing  these  patents  we  will  assume  that  steam  is  the  motive 
power,  and  that  the  stem  of  the  speed  governor  is  maintained  in  a 
vertical  position,  until  it  is  necessary  to  consider  a  different  form  of 
device. 

Conrader  employed  a  speed  governor  in  which  the  center  of  gravity 
was  as  high  as  the  plane  of  rotation  of  the  balls  of  that  governor,  and 
inserted  centripetal  springs  to  take  the  place  of  gravity.  It  was  still 
true  that  the  outward  movement  of  the  centrifugal  balls  would  cause 
a  downward  movement  of  the  stem  in  shutting  off  the  steam.  Con- 
rader reasoned  that  a  weakening  of  the  centripetal  spring  would  cause 
the  balls,  under  rotation  at  any  given  speed,  to  move  further  out  and 
to,  tiius,  shut  off  the  steam.  In  place  of  the  engineer  whose  mind 
should  direct  the  shutting  off  of  the  steam,  or  in  place  of  the  lever 
which  by  overpowering  force  should  overcome  the  resistance  of  the 
parts,  when  the  pressure  created  by  the  work  of  the  steam  engine 
became  too  great,  he  caused  this  pressure  to  exert  an  influence  against 
the  centripetal  springs.  Thus  weakened,  these  springs  would  allow 
the  centrifugal  balls  to  move  outward,  without  any  increase  of  speed, 
the  steam  would  be  shut  off,  and  the  work  which  the  engine  was  do- 
ing thereby  diminished  and  the  pressure  then  relieved.  If  the  pres- 
sure diminished,  it  would  restore  the  tension  of  the  centripetal  spring, 
the  stem  would  be  raised,  and  the  steam  would  again  be  supplied  for 
work. 

Conrader  in  his  earliest  patent.  No.  664,468,  describes  his  inven- 
tion in  Claim  1,  as  follows : 

*'In  a  pump  goyemor,  the  combination  of  a  centrifugal  element;  a  centrip- 
etal element  arranged  to  act  in  opposition  to  said  centrifugal  element;  and 
means  actuated  by  the  pumped  flul^  for  varying  the  relative  strength  of  one 
of  the  elements  within  the  limits  of  the  power  exerted  by  the  other  element." 

It  will  be  seen  that  he  has  indicated  the  possibility  of  varying  the 
strength  of  the  centrifugal  element,  within  the  limits  of  the  power 
exerted  by  the  centripetal  element,  if  that  seems  advantageous;  but, 
in  the  form  used  by  him  as  an  illustration  and  in  all  the  devices  which 
we  have  under  discussion,  it  is  more  convenient  to  weaken  the  cen- 
tripetal element,  so  long  as  we  are  concerned  with  the  vertical  stem 
carrying  the  centrifugal  balls,  or  its  equivalent. 

It  is  evident  that,  so  long  as  the  centrifugal  element  shuts  off  the 
steam,  by  an  outward  movement,  it  is  somewhat  easier  to  lessen  this 
movement,  against  the  force  of  the  engine;  than  it  would  be  to  increase 
the  movement  as  the  engine  stops  and  to  diminish  it  as  the  engine 
increases  in  speed. 

The  District  Court  has  found  this  first  patent  valid,  and  Claims 
1,  2,  3,  6,  9,  10,  11,  12,  13,  and  14  sued  upon  infringed. 

In  order  to  avoid  abrupt  action  and  to  regulate  the  effect  upon  the 
speed  governor,  in  accordance  with  the  need  as  the  pressure  gradually 
increased,  Conrader  employed  what  he  calls  a  dash  pot  effect,  by 


Digitized  by 


Google 


OONRADBB  Y.  Jni>SON  OOYERNOB  OO.  31^3 

diminishing  the  capacity  of  the  port  through  which  the  compressed 
fluid  passes  when  the  valve  in  the  compression  chamber  reaches  the 
point  where  it  is  necessary  to  affect  the  work  of  the  pumping  engine. 
He  distinguishes  between  the  necessities  of  a  single  and  double  enr 
gine,  in  order  to  avoid  the  possibilities  of  stoppage,  and  states  that 
by  varjring  the  strength  of  one  of  the  elements  within  the  limits 
of  the  power  exerted  by  the  other  element,  the  governor  "remains  ac- 
tive as  a  governor  throughout  the  operation  of  the  engine.  In  some 
of  the  types  heretofore  used  the  force  of  one  of  the  elements  has 
been  wholly  neutralized  by  mechanism  operating  upon  the  other  ele- 
ment with  such  power  as  to  eliminate « the  centrifugal  action  of  the 
governor  from  the  valve  entirely." 

The  capacities  of  the  engine  and  of  the  compressor,  as  well  as 
the  expected  demands  of  Ae.  work,  establish  a  standard  or  mean 
rate  of  rotation  of  the  centrifugal  governor  which  will  indicate  the 
speed  of  the  engine  when  pumping,  so  that  the  load  and  the  demands 
upon  the  engine  are  taken  care  of  and  the  pressure  is  kept  relatively 
constant.  If  the  engine  is  so  adjusted  that  the  various  parts  come  to 
equilibrium  and  maintain  this  fairly  constant  pressure,  then  the  rate 
of  rotation  of  the  speed  governor  is  referred  to  by  the  various  wit- 
nesses and  patentees  as  Sie  ''normal  speed"  under  those  conditions. 
The  parts  when  properly  adjusted  will  tend  to  remain  in  equilibrium, 
and,  the  more  constant  the  equilibrium  is  maintained,  the  more  near- 
ly will  the  "normal  speed"  be  steady  or  constant.  If  the  supply  of 
steam  is  changed  in  accordance  with  the  position  of  the' centrifugal 
balls,  and  if  this  position  is  controlled  by  the  so-called  pressure  gov*- 
emor,  and  if  thereby  the  steam  is  shut  off  through  an  outward  move- 
ment of  the  balls,  it  is  apparent  that  as  the  pressure  element  allows 
the  balls  to  move  outward  the  speed  of  rotation  would  not  be  affected, 
but  the  supplv  of  steam  would  be  decreased,  the  speed  of  the  en- 
gine would  tnen  decrease  and  the  centrifugal  balls  would  tend  to 
draw  in,  unless  the  pressure  continues  to  increase  and,  acting  upon 
the  centripetal  .springs,  sends  the  balls  further  out,  thus  continuing 
to  shut  off  the  steam  until  the  pressure  decreases.  When  this  pres- 
sure decreases,  the  steam  valve  is  opened  and  the  engine  goes  to  work 
in  the  reverse  manner. 

But  the  term  "normal  speed"  has  been  used  to  indicate  also  that 
rate  at  which  the  speed  governor  is  rotating  when  it  begins  to  close 
the  steam  valve  after  th^  pressure  device  has  reduced  the  maximum 
rate  of  rotation  which  was  reached  when  the  engine  was  running  light. 
If  the  engine  was  adjusted  so  as  to  unload  during  this  period,  the 
engine  would  still  be  running  light,  and  the  action  of  the  centrifugal 
governor  occurs  at  a  time  when  the  pressure  device  is  not  exerting 
an  influence  to  shut  off  the  steam  through  the  action  of  the  speed 
governor. 

Thus  Conrader,  as  found  by  the  court  below,  had  in  mind  (wheth- 
er the  engine  was  working  or  running  light)  the  maintenance  of  a 
uniform  pressure  with  as  little  variation  as  possible  from  the  uni- 
form standard  of  speed  which  would  be  obtained  when  the  parts  were 
in  equilibrium  and  working  steadily.  But  thus  the  pressure  would 
238  P.--23 
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be  the  constant  aimed  at,  while  the  speed  would,  within  certain  lim- 
its, be  rapidly  changing  and  oscillating  in  order  to  keep  the  work  done 
equal  to  the  demand.  The  court  below  uses  the  term  "normal  speed" 
as  if  the  function  of  a  speed  governor  was  the  object  of  the  invention 
and  as  if  uniformity  of  rotation  of  the  speed  governor,  rather  than 
constant  oscillation  of  the  stem  of  the  governor,  were  the  norm  to 
be  obtained.  In  other  words,  the  court  below  seems  to  have  con- 
sidered that  the  result  of  adjustments  affecting  the  average  speed 
shows  the  purpose  of  the  invention  rather  than  to  have  kept  in  mind 
the  achievement  of  constant  pressure  with  the  required  amount  of 
work  done  (with  variable  speed  and  variable  steam  supply)  as  the 
object  of  the  pressure  governor. 

Between  January  31  and  September  10,  1910,  Conrader  found  that 
the  complete  change  in  centripetal  force  at  each  operation  of  the 
pressure  piston,  although  gradual  in  effect,  caused  the  steam 
engine  to  stall  at  low  speeds,  even  when  a  flywheel  was  used,  if  the 
engine  was  of  the  single  type.  He  also  found  that  the  increased  re- 
sistance of  the  springs  as  they  were  compressed  had  the  same  effect, 
and,  if  anything  happened  to  the  belt  of  the  steam  governor,  danger 
might  arise  from  an  increase  of  pressure  when  the  means  of  shutting 
off  the  steam  had  been  taken  away.  He  therefore  filed  the  application 
resulting  in  the  second  patent  in  suit. 

This  patent  has  been  held  valid  and  infringed  as  to  Claims  1,  3, 
8,  13,  and  14.  In  the  drawings  and  specifications  it  shows  an  im- 
provement to  the  governor  described  in  the  first  patent,  by  the  ad- 
dition of  a  nut,  which,  when  used  with  a  single  engine,  is  so  placed 
as  to  bring  to  rest  that  part  of  the  frame  extending  the  centripetal 
springs,  before  the  piston  of  the  pressure  cylinder  has  entirely  com- 
pleted its  action. 

In  this  way  Conrader  applied  the  principles  of  the  prior  art  in 
leaving  the  centrifugal  governor  in  controlof  the  valve  at  low  speeds, 
and  thus  to  avoid  stalling  or  stoppage  of  the  engine.  This  was  cov- 
ered by  Claim  14  of  this  patent,  and  all  machines  put  out  by  Conrader 
have  contained  this  device. 

In  this  patent,  Conrader  further  planned  an  arrangement  of  levers 
which  would  give  him  the  benefit  of  a  varying  arm  and  would  ap- 
ply a  toggle  mechanism  in  such  a  way  as  to  furnish  increased  leverage 
substantially  to  the  extent  that  the  springs  gave  increased  resistance 
as  they  were  further  compressed. 

Conrader  also  included  a  claim  (17)  for  the  purpose  of  describing 
the  device  used  by  him  to  prevent  excessive  speed  in  case  of  accident 
to  the  belt  causing  rotation  of  the  speed  governor.  As  was  held  in 
the  court  below,  this  particular  device,  consisting  of  an  idler  pulley 
running  at  the  end  of  a  weighted  arm,  and  maintained  in  such  posi- 
tion as  to  cause  the  weight  to  entirely  close  the  steam  valve,  if  al- 
lowed to  fall  in  case  of  accident,  was  shown  in  the  prior  art  and 
there  would  seem  to  be  no  invention,  in  the  basic  or  broad  sense,  in 
applying  such  a  safety  device  to  the  governor  in  question. 

The  defendant  seeks  to  show  that  this  Claim  17  is  entirely  invalid 
as  constituting  a  mere  aggregation  of  parts  instead  of  a  patentable 


Digitized  by 


Google 


OONBADEB  Y.  JUDSON  OOVEBNOB  CO.  865 

combination.  There  seems  to  be  no  reason  for  disagreeing  with  the 
finding  of  the  EHstrict  Court  in  this  respect,  and  inasmuch  as  the 
defendant's  device  is  of  an  entirely  different  character,  there  seems  to 
be  no  reason  for  holding  it  an  infringement  of  the  combination  de- 
scribed by  Conrader  in  Claim  17.  In  other  words,  Claim  17  must  be 
limited  to  a  structure  substantially  as  described,  if  it  be  held  that 
Conrader  showed  invention  in  making  the  necessary  mechanical  ar- 
rangements required  to  apply  the  principles  of  the  prior  art. 

This  brings  us  to  the  third  Conrader  patent,  which  was  directed 
toward  a  means  for  regulating  more  closely  the  effect  of  a  change  of 
pressure  in  the  receiver  so  as  to  accomplish  a  gradual  reduction  of 
speed  in  the  pump  by  "intensifying  the  change  of  fluid  pressure  on  the 
motor  over  a  change  of  pressure  in  the  receiver." 

As  this  patent  has  not  been  sued  upon  and  is  not  infringed,  no 
description  of  it  is  necessary  other  than  to  say  that  it  shows,  in  1902, 
the  direction  in  which  Conrader  felt  that  improvement  was  needed, 
and  also  shows  retention  by  Conrader  at  that  time  of  the  form  of 
pressure  or  pump  governor  which  had  been  set  forth  in  his  earlier 
patents. 

In  1905,  Conrader  applied  for  his  next  patent  in  suit,  which  was 
to  adapt  his  pressure  governor  to  the  needs  of  a  pump  creating  a 
partial  vacuum.  Here,  again,  he  followed  the  general  style  of  the 
pressure  governor,  and  directed  his  specifications  and  claims  to  the 
needs  of  a  pump  which  should  withdraw  from  a  receptacle  holding 
vapor  at  less  than  atmospheric  pressure,  a  portion  of  that  vapor  into 
the  outside  atmosphere. 

The  court  below  has  held  the  claims  of  this  patent  sued  upon,  1,  2, 
3,  4,  5,  7,  8,  9,  10,  11,  and  12,  invalid  for  lack  of  invention.  The 
broad  language  of  his  claims  would  give  rise  to  a  case  of  double  pat- 
enting if  these  claims  be  held  valid  in  addition  to  the  same  application 
of  principles  expressed  in  similar  language  in  his  first  patent  describing 
a  pump  governor  and  already  held  valid  therein. 

The  general  style  of  machine  and  application  of  ideas  is,  as  was 
stated  by  the  District  Court,  the  same  as  in  the  former  patents,  and 
no  inherent  difference  in  principle  can  be  observed  in  changing  from  a 
pump  governor  to  a  vacuum  governor.  As  was  said  by  the  District 
Court,  the  pumping  is,  in  each  case,  from  the  receptacle  with  lower 
pressure  into  a  receptacle  containing  a  medium  with  higher  pressure. 
If  the  defendant  be  held  as  an  infringer  in  this  case,  it  must  be  as 
an  infringer  of  the  claims  of  the  earlier  Conrader  patent,  apd  Conrad- 
er should  gain  no  advantage  by  repeating  his  earlier  claims  in  con- 
nection with  his  combination  to  meet  the  needs  of  a  vacuum  governor. 
The  finding  that  the  broad  claims  of  this  patent  are  invalid  wiU  be 
sustained. 

The  fifth  Conrader  patent  brings  in  a  new  feature,  gienerally  known 
as  an  unloader,  and  describes  this  in  use  with  a  type  of  governor 
resembling  the  defendant's  structure  rather  than  that  of  the  earlier 
Conrader  patents.  It  therefore  will  be  advantageous  to  consider  at 
this  time  the  defendant's  device  and  to  state  the  elements  which  must 
be  considered  in  deciding  the  issue  as  to  infringement 
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According  to  the  testimony,  the  defendant's  assignor,  Osborne,  who 
had  been  employed  in  the  plaintiff's  factory  under  Mr.  Conrader,  and 
who  had  been  familiar  with  the  construction  and  assembling  of  the 
Conrader  governors,  left  that  employment  and  shortly  thereafter  pro- 
ceeded to  construct  a  type  of  governor  which  the  defendant  has 
placed  upon  the  market  and  which  is  involved  in  this  action.  He 
took  out  three  patents,  two  of  which  are  contained  in  the  record  be- 
low, and  which  show  the  type  of  governor  as  to  which  infringement 
is  charged.  The  earliest  of  these  three  patents  was  issued  July  12, 
1910,  under  No.  963,803,  upon  an  application  filed  March  5,  1910, 
and  hence  was  actually  available  to  Conrader  at  the  time  of  filing 
the  application  for  the  fifth  patent  in  suit. 

The  second  Osborne  patent  was  issued  February  17,  1914,  No.  1,- 
087,818,  and  the  last  Osborne  patent  was  issued  April  20,  1915,  No. 
1,136,607,  upon  an  application  filed  May  29,  1913.  This  last  Osborne 
patent  is  apparently  in  exact  conformity  to  the  device  used  as  an  ex- 
hibit in  this  case  and  which  it  is  claimed  infringes  the  Conrader  pat- 
ents. 

But  in  all  three  of  the  Osbom©  devices  we  find  a  pressure  governor 
in  which  a  horizontal  stem  is  used  to  carry  a  circular  ring  (instead  of 
the  centrifugal  balls  of  the  earlier  Conrader  governor),  and  in  which 
a  circular  spring  surrounding  the  stem  and  resting  upon  a  fixed  abut- 
ment furnishes  a  centripetal  force.  We  find  also  a  rotary  steam  valve 
operated  by  the  turning  of  the  stem,  rather  than  by  its  longitudinal 
movement,  and  another  spring  resisting  the  rotation  of  this  stem,  and 
hence  tending  to  open  the  steam  valve  whenever  it  is  closed.  This 
stem  is  in  turn  rotated  by  the  movement  of  a  sleeve  which  is  shifted 
in  the  direction  to  close  the  steam  valve  by  the  opening  of  the  cen- 
trifugal ring  corresponding  to  the  moving  out  of  the  centrifugal  balls 
and  which  is  returned  by  the  force  of  that  spring  which  also  opens  the 
steam  valve. 

It  is  not  necessary  to  go  into  the  details  of  the  two  earlier  patents 
as  the  form  of  the  defendant's  device  is  shown  by  the  exhibits  and  is 
described  in  the  third  patent  as  to  the  particular  features  with  which 
we  are  concerned,  viz.  the  levers  and  springs  by  which  the  force  of 
the  pressure  piston  and  of  an  unloader  device  is  communicated  to  the 
rotary  steam  valve. 

Conrader  in  his  fifth  patent  applies  his  unloader  device  to  a  gov- 
ernor similar  in  general  style  to  this  Osborne  form  of  governor,  and, 
in  considering  the  defendant's  structure  from  the  standpoint  of  in- 
fringement, we  must  take  into  account  the  application  of  an  unloader 
device  to  either  type  of  governor.  In  patent  No.  687,449,  at  line  55, 
p.  1,  Conrader  says : 

"This  feature  of  the  invention  is  applicable,  however,  not  only  to  a  governor 
having  the  varying  centripetal  element  within  the  limits  of  the  power  exerted 
by  the  contripetal  element,  but  is  also  applicable  to  that  class  of  governors 
in  which  the  governor  valve  is  directly  actuated  by  the  pressure  device." 

Although  not  speaking  of  the  unloader  in  the  lines  quoted,  the  ap- 
plication of  the  language  is  exactly  analogous. 
The  general  purpose  of  an  unloader  device  was  well  known  in  the 
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prior  art,  and  certain  patents  such  as  Prellwitz,  No.  689,565,  apply  this 
idea,  which  had  been  worked  out  for  application  to  other  mechauiism, 
to  a  compressor  governor.  The  purpose  of  the  unloader  device  is  to 
save  work  by  the  pumping  engine,  when  the  pressure  in  the  cylinder 
reaches  a  predetermined  maximum,  and  when  there  is  not  demand 
enough  upon  the  compressed  vapor  to  keep  tiio  pressure  from  increas- 
ing. The  unloading  device  then  allows  the  engine  to  run  without  un- 
dergoing the  work  of  further  compression  or,  in  that  sense,  to  run 
light.  It  is  not  necessary  to  speak  of  this  imloader  in  its  ordinary  ca- 
pacity as  a  safety  valve,  as  any  device  which  will  cause  relief  to  the 
pressure  of  the  compressed  fluid,  when  it  reaches  a  certain  maximum, 
would  furnish  a  safety  valve  action.  But  when  the  object  desired  is 
to  stop  fi#ther  compression  as  well,  and  to  leave  the  engine  in  such 
condition  that  it  may  not  be  stalled,  and  may  be  started  up  automati- 
cally by  the  action  of  the  pressure  governor,  it  is  apparent  that  a  mech- 
anism would  bo  required  which  would  involve  invention  if  presented 
in  any  new  form. 

As  has  been  said,  Prellwitz  described  an  unloader  for  this  purpose, 
and  his  patent  was  issued  on  December  24,  1901.  On  February  19, 
1907,  a  patent  was  issued  to  one  Hill,  No.  844,801,  which  also  in- 
volved the  element  of  an  imloader,  and  it  can  be  seen  from  this  that 
the  mere  idea  of  the  unloader  was  not  of  itself  new,  as  applied  to  air 
compressors,  when  Conrader  filed  the  application  for  Jiis  fifth  patent, 
in  1910. 

It  must  further  be  borne  in  mind  that  the  physical  device  anbody- 
ing  plaintiiFs  patents,  used  as  an  exhibit  by  the  District  Court  upon 
the  trial,  did  not  conform  to  the  particular  style  of  governor  described 
in  Conrader's  patent.  No.  1,072,576,  but  on  the  contrary  applied  the 
unloader  described  in  that  patent  to  the  governors  shown  in  the  draw- 
ings and  specifications  of  the  four  earlier  patents. 

It  must  also  be  borne  in  mind  that  in  order  to  avoid  the  possibility 
of  double  patenting,  we  can  look  only  to  the  first  Conrader  patent.  No. 
364,468,  for  the  broad  basic  claims  covering  the  Conrader  idea  or 
method  of  indirect  control  of  the  steam  valve,  through  action  upon 
one  of  the  elements  of  the  speed  governor. 

The  Osborne  patents,  beginning  in  July,  1910,  developed  the  ideas 
which  resulted  in  the  particular  form  of  unloader  shown  in  the  device 
as  to  which  infringement  is  charged.  Osborne's  patent,  No.  1,136,- 
607,  was  issued  on  April  20,  1915,  after  the  trial  of  this  suit  was  had. 
Botfi  sides  have  referred  to  this  patent  in  this  court  and  treated  it  as 
a  matter  of  public  record.  A  copy  is  presented  with  the  briefs,  and 
therefore  it  has  been  substantially  included  in  the  record  in  this  court, 
although  it  adds  nothing  in  particular  to  the  evidence  presented  by 
the  defendant's  machine  which  was  before  the  District  Court. 

The  District  Court  says,  with  reference  to  the  unloader  device,  that : 

"It  was  not  a  new  expedient  to  use  a  relief  device  in  connection  with  a 
pressure  device,  »  ♦  •  but  there  is  no  disclosure  of  an  unloader  device 
in  connection  with  thte  speed  controlling  instrumentality  to  perform  the  func- 
tion of  the  patent  In  suit,  that  is,  the  prior  art  discloses  no  centrifupil  gov- 
ernor in  which  the  variation  of  the  speed  of  the  engine  is  the  controlling  fea- 
ture.   Hence,  in  my  estimation  the  Conrader  adaptation  of  a  speed  controlling 
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mecbanlsm  In  conoectlon  with  a  control  motor  or  pressure  device  to  control 
tlie  relieved  mechanism  on  compressors  of  the  type  In  question  was  new  and 
novel." 

The  court  based  its  opinion  upon  the  fact  that  "the  centrifugal 
mechanism  and  the  relief  mechanism  are  so  correlated  as  to  produce 
practically  simultaneous  operation,"  and,  also,  that  the  "unloading  ap- 
paratus which  operated  to  achieve  the  same  result,  was  an  infringe- 
ment of  complainant's." 

The  testimony  relating  to  the  operation  of  these  unloader  devices 
took  up  a  considerable  portion  of  the  record.  The  defendant's  expert 
apparently  failed  to  take  into  account  one  express  purpose  of  opera- 
tion in  the  defendant's  mechanism.  After  the  unloader  device  has 
opened  the  piston  valve  and  lightened  the  load  of  the  engine,  as  well 
as  gradually  reduced  the  pressure  in  the  cylinder,  the  speed  governor 
will  still  operate  to  further  close  or  completely  shut  off  the  steam,  if 
the  speed  of  the  engine  shall  increase  beyond  the  danger  point.  The 
mechanism  of  the  defendant's  device  is  so  constructed  that  the  steam 
valve  will  not  be  entirely  closed  (through  the  operation  of  the  pressure 
governor  or  of  the  unloader  device)  in  order  that  a  stalling  of  the 
engine  may  not  result.  When  we  consider  the  defendant's  unloader 
and  the  plaintiff's  unloader,  it  is  apparent  that  they  produce  the  same 
result,  that  is,  they  each  lighten  the  load  upon  the  engine,  gradually 
lessen  the  pressure  in  the  condenser,  and  are  actuated  or  set  in  mo- 
tion by  movements  of  the  mechanism  which  is  operated  by  the  pres- 
sure piston  in  carrying  out  the  work  of  the  pressure  governor,  what- 
ever that  may  be.  But  the  devices  are  not  similar  in  the  construction 
and  arrangement  of  the  parts.  They  resemble  each  other  only  in  the 
sense  that  each  one  opens  one  of  the  valve  ports  to  the  compressor, 
and  that  each  one  serves  the  same  general  purpose. 

[2]  Leaving  out  of  consideration  the  original  Conrader  invention, 
it  is  impossible  to  agree  with  the  conclusion  of  the  District  Court  that, 
because  the  same  result  is  achieved,  the  claims  of  the  Conrader  pat- 
ent, No.  1,072,576,  are  infringed,  and  that  these  claims  do  not  require 
a  strict  construction.  The  case  of  Westinghouse  Air  Brake  Co.  v. 
New  York  Air  Brake  Co.,  119  Fed.  874,  56  C.  C.  A.  404,  holds  that 
a  similarity  of  result  does  not  show  infringement,  if  that  result  is  one 
old  in  the  art  and  if  the  general  mechanical  method  of  producing  the 
result  is  not  an  equivalent  combination. 

Claim  1  of  the  Conrader  patent,  No.  1,072,576,  is  as  follows: 

"In  a  controlling  device  for  compressors,  the  combination  of  a  speed  con- 
trolUng  device,  controlling  the  motive  fluid ;  a  relief  device  for  the  compress- 
or; a  fluid  actuated  controlling  motor  acting  on  said  controlling  device;  a 
fluid  actuated  relief  motor  acting  on  the  relief  device;  and  means  actuated 
by  the  controlUng  motor  for  controlling  the  reUef  motor.** 

This  court  differs  with  the  conclusion  of  the  District  Court  that  the 
unloader  patent  shows  an  improvement  over  the  prior  art  broadly  pat- 
enting to  Conrader  the  application  of  "a  fluid  actuated  relief  motor 
acting  on  the  relief  device." 

The  Conrader  patent  is  valid  in  so  far  as  it  describes  as  novel  the 
mere  use  of  a  "means  actuated  by  the  controlling  motor  for  controlling 
the  relief  motor."    But  this  claim,  in  order  to  be  valid,  depends  upon 
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the  old  idea  of  the  earliest  Conrader  patent  and  upon  the  general  style 
of  control,  using  the  relief  motor  only  in  combination  with  the  other 
elements  of  the  Conrader  device,  and  this  the  defendant's  device  does 
not  infringe,  except  as  we  consider  the  general  proposition  involved 
in  the  earlier  patents. 

In  other  words,  the  Conrader  patents  are  valid  as  combinations  and 
improvements,  dependent  upon  the  idea  taught  in  the  Conrader  pat- 
ent, No.  664,468,  and  almost  immediately  modified  by  the  Conrader 
patent,  No.  687,449;  and,  if  the  defendant's  device  infringes,  it  in- 
fringes only  those  two  earlier  Conrader  patents  which  cover  the  gen- 
eral principle  of  the  Conrader  idea.  It  would  allow  double  patenting 
to  hold  infringwnent  of  the  last  Conrader  patent,  No.  1,072,576,  when 
the  question  at  issue  is  the  method  of  control  by  the  pressure  device 
rather  than  the  particular  application  of  a  relief  motor  in  connection 
with  that  control.  But  consideration  of  the  testimony  and  of  the  ex- 
hibits has  been  greatly  complicated  by  the  use  of  a  relief  motor  with 
the  defendant's  structure,  and  of  the  particular  parts  introduced  in 
connection  with  that  relief  motor  which  enter  into  any  operation  of 
the  machine. 

The  evidence  finally  reached  a  point  of  accord  upon  the  proposition 
that  in  the  defendant's  structure,  with  the  relief  motor  present,  the 
two  screws  (labeled  on  the  illustrated  drawing  of  the  defendant's  de- 
vice as  78  and  80,  which  screws  were  interposed  because  of  the  re- 
lief mechanism,  and  which  are  to  effect  a  positioning  of  the  various 
lovers  transmitting  the  motion  under  pressure  from  the  relief  motor 
to  the  rotary  steam  valve)  may  be  so  set  as  to  increase  or  diminish 
the  amount  of  rotation  which  will  be  produced  by  the  opening  of  the 
steam  valve,  not  closed  through  the  relief  mechanism  or  the  various 
parts  of  the  pressure  governor,  and  with  the  result  that  the  ring  (that 
is,  the  balls  of  the  speed  governor)  will  begin  to  open  and  to  complete 
the  shutting  oflF  of  the  steam  at  a  lower  rate  of  rotation. 

The  experts  and  the  parties  to  the  case  finally  also  reached  an  agree- 
ment in  the  court  below  upon  the  proposition  that  the  speed  governor 
and  the  pressure  governor  acted  conjointly,  so  far  as  physical  move- 
ment of  the  parts  was  concerned,  when  the  position  of  the  steam  valve 
was  maintained  at  any  point  where  the  revolution  of  the  speed  gov- 
ernor did  not  exceed  the  amount  of  rotation  which  has  just  been  stat- 
ed. This  amount  of  rotation  would  represent  the  maximum  speed 
of  the  engine  under  so-called  conjoint  control ;  that  is,  the  maximum 
speed  of  rotation  before  the  centrifugal  or  speed  governor  took  con- 
trol. It  represents  the  minimum  rate  of  rotation  at  which  the  speed 
governor  takes  control.  This  rate  of  rotation  represents,  of  course,  an 
equilibrium  between  the  parts  of  the  machine  resulting  from  the  ma- 
chine's operation.  This  rate  is  ascertainable  and  would  be  "normal 
speed"  of  the  speed  governor  under  those  conditions.  But  this  normal 
rate  of  speed  would  immediately  change  upon  any  change  in  the  ad- 
justment, either  through  the  operation  of  the  screw  80  or  by  other 
conditions  which  do  not  concern  our  discussion  of  this  question. 

Much  stress  was  laid  in  the  court  below  and  in  the  argument  upon 
the  appeal,  on  this  sort  of  deviation  of  this  so-called  "normal  speed." 
The  parties  do  not  seem  to  be  at  variance  in  describing  the  condition 
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to  which  the  words  "normal  speed"  are  attached  by.  Conrader,  and 
Osborne  in  his  patents  seems  to  recognize  the  use  of  the  term.  But 
determination  of  the  issue  does  not  follow  from  clearing  up  the  dis- 
pute as  to  the  use  of  the  words  "normal  speed." 

The  screw  78  is  used  by  the  defendant  in  setting  the  position  of 
the  parts  operated  in  connection  with  the  relief  device,  and  would  act 
as  a  block  if  allowed  to  remain  in  the  extreme  position  to  which  it 
had  been  advanced.  The  screw  50,  whether  the  unloader  device  is  or 
is  not  present,  moves  a  rocking  lever  which  rotates  a  so-called  "floating 
lever"  and  changes  its  position  so  as  to  partially  close  the  steam  valve,  ^ 
thus  diminishing  the  working  force,  and,  without  reference  to  the 
pressure  produced,  necessarily  reduces  the  speed  of  rotation  which 
when  working  the  engine  would  reach. 

It  is  evident  that  if  at  this  reduced  speed  the  force  of  the  spring 
forming  the  centripetal  member  of  the  speed  governor  is  not  strong 
enough  to  prevent  any  outward  motion  of  the  centrifugal  ring,  then 
the  speed  governor  would  go  in  and  shut  steam  off  further  at  the 
lower  speed  which  would  be  attained  by  the  engine  when  pumping  un- 
der the  decreased  head  of  steam  which  would  be  furnished  by  the  ar- 
rangement of  the  parts  with  the  screw  80  set  as  just  stated. 

There  is  nothing  in  the  record  to  indicate  the  minimum  speed  at 
which  the  centrifugal  ring  would  start  to  move,  if  it  met  with  no  re- 
sistance through  other  parts  of  the  speed  governor  and  its  connec- 
tions. But  it  seems  to  be  necessary  to  assume  that  the  strength  of 
the  so-called  centripetal  spring  (Ifi)  is  not  sufficient  alone  to  restrain 
the  ring  of  the  speed  governor,  when  rotating  at  the  lowest  speed 
which  is  shown  as  a  result  of  the  operation  of  the  screw  80  in  the 
defendant's  structure ;  and  that  the  highw  speeds  at  which  the  opera- 
tion of  this  ring  b^ins  (when  the  screw  80  and  the  unloader  have 
not  prevented)  would  be  due  to  the  position  and  resistance  of  the  sleeve 
and  of  the  various  parts  of  the  valve  closing  apparatus,  including  the 
spring  which  acts  to  open  the  jsteam  valve,  as  soon  as  tJie  obstructing 
pressure,  whatever  that  may  be,  is  released. 

We  approach  at  this  point  apparently  the  real  issue  in  the  case.  In 
the  defendant's  structure,  the  arrangement  and  proportion  of  the 
parts  is  such  that  adjustment  will  allow  the  steam  valve  to  stand  partly 
open  unless  the  centrifugal  speed  governor  closes  the  valve  because 
the  steam  engine  is  running  at  a  dangerously  high  rate.  This  steam 
valve  would  again  open  as  soon  as  the  dangerous  rate  is  reduced. 
But  so  far  as  tfie  pressure  governor  is  concerned,  it  ceases  to  operate 
beyond  the  fixed  point  desired,  when  the  engine  is  rimning  light,  or 
until  the  pressure  increases  so  that  the  amount  of  pumping  should  be 
diminished.  With  the  unloader  device  present,  the  two  then  furnish 
a  constant  protection  against  undue  pressure  and  imdue  speed  in  the 
defendant's  machine. 

In  Conrader  we  have  presented  in  the  second  patent,  No.  687,449, 
the  block  H'2,  which  interrupts  the  further  operation  of  the  pressure 
regulator,  and  when  an  unloader  is  present  we  have  the  same  situa- 
tion, viz.  that  undue  pressure  is  relieved  by  the  unloader,  and  that  ex- 
cessive pressure  below  the  point  of  unloading  will  diminish  the  supply 
of  steam,  by  operating  the  speed  governor  so  as  to  shut  off  the  steam. 
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while  the  block  H-S  prevents  the  pressure  governor  from  completely 
closing  the  steam  valve  and  stopping  all  action  of  the  centrifugal  gov- 
ernor. Thus  the  engine  may  still  run  at  low  speed  and  not  become 
stalled. 

But  in  Conrader,  the  centrifugal  governor  ring  moves  out  as  the 
steam  is  shut  off.  The  shutting  off  of  the  steam  is  produced  indirectly 
by  affecting  the  operation  of  the  speed  governor.  The  rate  of  rotation 
of  the  speed  governor  at  which  the  centrifugal  ring  will  begin  to  move ' 
the  steam  valve,  independent  of  the  operation  of  the  pressure  governor 
device,  is  fixed,  but  the  rate  of  rotation  which  will  close  the  steam  valve, 
under  the  combined  action  of  the  pressure  governor  with  the  rotation 
of  the  speed  governor,  is  lower,  up  to  the  point  where  the  block  H-S- 
cuts  out  the  pressure  governor.  Hence,  in  Conrader,  the  pressure  gov- 
ernor and  the  speed  governor  are  acting  conjointly,  in  the  sense  that 
the  speed  governor  is  fixing  the  actual  amount  by  which  the  steam 
valve  is  closed,  under  the  direction  of  the  pressure  governor,  during  the 
period  in  which  the  pressure  governor  is  acting  upon  one  element  of 
the  speed  governor,  viz.  the  centripetal  spring. 

In  the  defendant's  device  there  is  conjoint  movement  of  the  speed 
and  pressure  device,  ovly  when  the  speed  and  position  of  the  centrif- 
ugal governor  is  changed  so  as  to  reach  an  equilibrium  with  that  ar- 
rangement of  parts  which  the  pressure  governor  has  directly  estab- 
lished, or  when  the  speed  governor  reaches  a  rate  of  rotation  which 
the  pressure  governor  and  the  unloader  cannot  change.  But  this  is  not 
within  the  broad  claims  of  the  Conrader  patents.  In  the  defendant's 
structure,  the  pressure  governor  and  the  unloader  influence  the  rotation 
of  the  speed  governor  by  physical  movement  of  the  parts  closing  the 
steam  valve,  including  the  spring  which  tends  to  open  the  steam  valve 
independently  of  the  centrifugal  governor.  But  in  so  doing  it  in- 
creases the  compression  of  this  spring  (56)  which  the  plaintiff  insists 
is  a  part  of  the  centripetal  element.  It  allows  the  ring  of  the  centrif- 
ugal governor  to  close  in  and  thus  prepares  the  speed  governor  for  ac- 
tion, but  the  ring  must  open  again  so  as  to  move  the  sleeve  into  contact 
with  the  lev«rs  before  it  can  affect  the  steam  supply.  Hence,  while  the 
pressure  device  closes  the  ring,  as  the  steam  is  shut  off,  it  also  so  ar- 
ranges the  parts  that  the  ring  must  open  again  to  complete  the  shutting 
off  of  the  steam.  From  this  the  plaintiffs  contend  that  the  centripetal 
force  has  been  weakened  and  that  the  ring  can  move  further  out,  that 
is,  shut  off  the  steam,  at  a  lower  rate  of  rotation  than  if  the  pressure 
device  had  not  acted.  But  this  is  not  done  by  weakening  the  centripetal 
force  or  by  producing  the  result  through  action  upon  the  speed  gover- 
nor. It  is  accomplished  by  a  physical  removal  of  the  parts,  through 
direct  closing  of  the  steam  valve,  and  through  the  establishment  of  new 
conditions  under  which  the  speed  governor  may  go  to  work  after  its 
period  of  inactivity.  Such  a  result  does  not  accord  with  the  claims  of 
any  of  the  Conrader  patent^,  and  is  not  caused  by  the  mechanical  equiv- 
alent of  any  of  his  patented  devices. 

Claim  1  of  the  earliest  patent  states  in  the  broadest  form  the  general 
proposition  upon  which  a  pioneer  patent  is  claimed.  But  in  this  claim 
the  statement  that  the  "centripetal  element  is  arranged  to  act  in  opposi- 
tion to  said  centrifugal  element"  is  true  with  respect  to  any  governor. 
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The  statement,  "means  actuated  by  the  pumped  fluid  for  varying  the 
relative  strength  of  one  of  the  elements  within  the  limits  of  the  power 
exerted  by  the  other  element,"  cannot  be  construed  to  cover  a  mechani- 
cal arrangement  in  which  some  of  the  parts  which  would  ordinarily 
enter  into  the  force  of  the  centripetal  element  are,  for  a  time,  moved 
to  a  position  where  they  do  not  affect  the  centrifugal  element  in  its 
control  of  the  steam  valve.  As  has  been  said,  it  is  true  that  in  the  de- 
fendant's structure,  when  the  centrifugal  or  speed  governor  is  used 
purely  as  a  safety  governor  against  excessive  speed,  the  pressure  gov- 
ernor and  the  unloader  have  already  operated  and  removed  from  the 
sphere  of  action  some  of  the  parts,  including  the  spring  66,  which  pre- 
.viously  retarded  the  operation  of  the  centrifugal  or  speed  governor. 

But  the  purpose  of  the  Conrader  invention  and  its  improvement 
over  the  prior  art  was  not  in  the  direction  of  confining  the  centrifugal 
or  speed  governor  to  one  particular  function.  With  the  meaning  just 
stated.  Claim  1  above  quoted  could  be  applied  to  a  speed  governor  in 
its  operations  at  such  time  as  it  was  not  within  the  control  of  the  pres- 
sure governor,  and  when  it  was  acting  in  spite  of  the  pressure  govern- 
or, solely  for  one  limited  purpose. 

The  testimony  in  the  case,  the  observations  of  the  witnesses  based 
upon  variations  of  speed  at  which  the  centrifugal  or  speed  governor 
began  to  complete  the  closing  of  the  steam  valve,  and  the  position  of 
the  various  parts  up  to  that  point,  as  well  as  thereafter,  have  caused 
much  discussion.  It  is  admitted  by  the  plaintiff  that  iij  Conrader  the 
balls  of  the  centrifugal  governor  go  out  as  the  pressure  governor  goes 
into  operation,  and  continue  to  go  out  until  the  pressure  governor  lets 
go.  During  this  time  the  stem  moves  down.  In  the  defendant's  struc- 
ture, the  ring  which  rotates  the  centrifugal  balls  closes  or  comes  in  as 
the  pressure  governor  goes  into  operation,  and  the  sleeve  (or  part  cor- 
responding to  the  stem)  moves  up  (that  is  away  from  the  steam  valve). 
It  is  evident  that  the  spring  66  offers  slightly  greater  (and  not  less) 
resistance  when  the  pressure  governor  is  operating,  than  when  it  is  not. 
But  it  is  contended  by  the  plaintiffs  that  these  changes  are  not  the 
natural  consequence  of  pressure  exerted  to  produce  a  direct  closing  of 
the  steam  valve.  They  assert,  on  the  contrary,  that  the  action  of  the 
pressure  governor  so  disturbs  the  equilibrium  of  the  parts  that  the 
centripetal  element  of  the  speed  governor  changes  more  rapidly  than 
the  centrifugal  element,  and  that  the  centrifugal  element  does  not  fol- 
low, but  is  still  in  control. 

This  contention  brings  into  the  so-called  centripetal  element  the  vari- 
ous arms  and  sleeves  by  which  the  steam  valve  is  closed,  and  also  the 
spring  66,  which  tends  to  keep  the  steam  valve  open.  But  assuming 
that  these  parts  do  enter  into  the  general  resisting  force  of  the  centrip- 
etal element,  it  has  been  seen  that  the  spring  66,  even  if  acted  upon  by 
the  pressure  governor,  has  no  force  exerted  in  such  a  way  as  to  put 
the  centrifugal  governor  in  operation,  until  the  pressure  governor  ceases 
to  produce  the  necessary  result.  The  various  parts  are  moved  directly 
by  the  pressure  governor,  according  to  the  methods  of  the  patents  of 
the  prior  art,  until  the  point  is  reached  where  the  pressure  governor 
goes  out  or  remains  stationary  and  where  the  speed  governor  again 
takes  control. 
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Under  these  circumstances,  we  are  unable  to  hold,  with  the  District 
Court,  that  the  broad  claims  of  the  Conrader  patents  are  basic  or 
pioneer  claims,  covering  all  changes  in  controlling  the  steam  valve, 
through  the  operation  of  certain  parts  of  the  device  which  have  some 
effect  in  fixing  the  position  of  the  parts  moved  by  the  centrifugal  gov- 
ernor, when  it  acts.  If  these  claims  be  not  given  that  broad  basic  in- 
terpretation, or  if  their  broad  language  be  applied  to  something  other 
than  the  basic  principle  shown  in  the  Conrader  method  of  operation, 
then  the  defendant's  structure  does  not  infringe.  The  addition  of  a 
safety  device,  as  described  in  Claim  17  of  patent  No.  687,449,  and  the 
addition  of  the  block  H-S  does  not  affect  this  issue  of  infringement 
Even  if  the  Conrader  claims  describing  these  structures  be  held  valid 
as  a  patentable  combination,  it  would  not  prevent  the  use  of  the  de- 
fendant's device  if  it  does  not  infringe  the  broad  idea  of  the  Conrader 
claims. 

There  is  but  one  proposition  further  which  is  brought  in  by  the 
claims  of  Conrader  patent,  No.  687,449,  providing  for  the  use  of  lever 
arms  of  varying  length  to  meet  the  change  in  pressure  exerted  by  the 
various  springs  as  they  are  contracted  and  expanded.  These  claims, 
again,  appear  to  be  valid  in  the  sense  that  they  show  the  application  of 
a  well  known  principle  to  the  necessities  of  the  Conrader  device  and 
present  a  patentable  combination  which  is  basic  or  general  in  scope 
only  in  so  far  as  it  involves  the  idea  presented  in  Claim  1  of  the  first 
patent.  In  this  sense  the  defendant  cannot  be  held  as  an  infringer. 
But  it  must  be  added  that  the  defendant's  structure  does  not  show  lever 
arms  of  varying  length,  in  the  sense  in  which  those  terms  are  used  by 
Conrader.  The  defendant  makes  use  of  changes  of  position  and  the 
rotation  of  levers  and  rock  shafts  with  shifting  fulcrum  points,  thus 
producing  different  angles  to  correspond  with  the  change  in  position/ 
as  well  as  strength,  of  the  springs,  but  he  does  not  accomplish  the  re- 
sult by  varying  the  leverage  length  of  the  arms  themselves.  ! 

Some  dispute  arose  in  the  case  as  to  the  intentions  of  Osborne  in 
seeking  to  improve  upon  the  Conrader  structure.  His  statement  that 
in  the  Conrader  machine  there  was  constant  oscillation,  with  wear  to 
the  machine,  and  that  he  planned  to  remove  the  centrifugal  governor 
from  control  during  low  speeds,  seems  to  have  been  inaccurate  since 
Conrader's  earliest  machines  (under  Claim  14  of  patent  No.  687,449) 
had  means  for  effecting  that  desired  result.  But  the  motives  actuating 
Osborne  do  not  now  enter  into  the  issue,  nor  is  this  court  concerned 
with  the  relative  advantages  of  one  structure  or  the  other. 

The  defendant  has  questioned  certain  statements  by  the  court  below 
with  respect  to  the  operation  of  the  defendant's  device  and  of  machines 
of  this  nature  in  general.  Inasmuch  as  it  seems  to  this  court  that  the 
District  Court  failed  to  view  the  patents  from  the  standpoint  of  the 
earliest  disclosure,  and  to  separate  the  basic  idea  of  Conrader  from  the 
resultant  composite  device  (which  included  the  ideas  of  the  later  Con- 
rader patents),  and  has  found  infringement  in  defendant's  machine 
because  of  likeness  in  the  result  reached  without  reference  to  the  pre- 
cise means  by  which  that  result  is  obtained,  it  is  unnecessary  to  follow 
further  the  discussion  between  the  witnesses  as  to  those  matters.    This 
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court  has  already  set  forth  the  issues  so  far  as  seems  advisable,  and 
stated  the  conclusions  according  to  which  decision  is  rendered. 

The  various  claims  sued  upon  in  patents  Nos.  664,468,  687,449,  and 
1,072,576  are  held  valid,  and  the  decrees  of  the  District  Court  affirmed 
in  that  regard. 

The  claims  of  patent  No.  810,109  are  held  invalid  in  their  present 
broad  form,  because  of  the  resultant  double  patenting,  but  not  for  lack 
of  patentable  invention  in  the  combination  described.  With  this  modi- 
fication, the  decree  of  the  District  Court  is  affirmed  as  to  that  patent. 

The  defendant's  structure  is  held  to  infringe  none  of  the  claims  of 
the  Conrader  patents  in  suit,  and  in  this  respect  the  decree  of  the  Dis- 
trict Court  is  reversed,  except  as  to  Claim  17  of  patent  No.  687,449, 
which  was  held  not  infringed  in  the  court  below. 

As  the  case  has  been  heard  on  cross-appeals,  in  which  each  party  has 
secured  ^ome  modification,  no  costs  in  this  court  will  be  allowed. 

On  Motion  for  Reargument 

PER  CURIAM.  The  plaintiff-respondent  has  applied  for  reargu- 
ment as  to  the  earlier  Conrader  patents  because  of  supposed  failure 
of  this  court  to  understand  correctly  the  use  and  application  of  the 
block  H-e,  as  set  forth  in  Claims.  13  and  14  of  patent  No.  687,449.  This 
is  predicated  upon  the  statement  in  the  opinion  that,  when  the  exten- 
sion of  the  centripetal  spring  brings  the  parts  into  contact  with  the 
block  H'£,  the  pressure  governor  ceases  to  act  and  the  centrifugal  or 
speed  governor  remains  in  control  at  low  speeds.  This  court  thus  evi- 
dently used  language,  in  referring  to  the  block  H-Z,  which  was  not  in 
accord  with  the  facts.  The  speed  governor  goes  out  of  control  when 
the  block  H-fS,  is  reached  and  the  pressure  governor  remains  in  action 
at  low  speed  until  the  block  c5  stops  the  operation  of  either  governor. 
But  no  invention  was  involved  in  that  application  except  as  the  stop 
was  used  in  making  practical  the  indirect  method  of  control  patented 

fenerally  by  Conrader  in  patent  No.  664,468  as  well  as  in  No.  687,449. 
'he  defendant's  governor  operates  upon  a  diflFerent  theory  and  the 
correction  of  statement  in  the  opinion  would  not  affect  the  result. 

Nor  does  the  suggestion  that,  in  the  defendant's  commercial  struc- 
ture, the  sleeve  is  at  all  times  connected  positively  with  the  levers  clos- 
ing the  steam  valve,  make  a  reargument  necessary.  If  the  exhibits 
used  were  not  correct,  it  might  change  the  description  of  the  device  and 
of  some  of  its  movements,  but  the  application  of  principle  would  be 
the  same.  Conjoint  action  is  not  the  sole  test  of  control  by  one  element 
as  affected  by  modification  of  the  strength  of  the  other  element  within 
the  limits  of  the  first. 

Reargument  is  also  asked  because  this  court  referred  to  the  unloader 
of  patent  No.  1,072,576  (shown  in  the  drawings  in  connection  with  a 
governor  of  the  Osborne  style)  as  if  applied  to  the  pressure  governor 
of  the  Conrader  type  offered  as  exhibits  under  the  earlier  patents.  The 
patentability  of  an  unloader  in  combination  was  limited  to  the  novel 
features  in  its  result  and  in  its  arrangement  of  parts.  This  did  not 
mean  parts  of  the  unloader,  but  those  parts  adapting  or  applying  the 
unloader  to  the  operations  of  the  pressure  governor  and  particularly  a 
pressure  governor  employing  the  Conrader  method  of  control  in  so  far 
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as  Conrader  was  inventing  a  combination  of  the  unloader  with  his  pre- 
vious disclosures.  If  the  Conrader  patents  covered  the  defendant's 
pressure  governor,  then  the  unloader  patent  would  cover  the  defend- 
ant's unloader.  The  Conrader  unloader  patent  is  valid  as  a  combina- 
tion of  an  unloader  with  the  indirect  Conrader  system  of  control,  but 
it  does  not  patent  the  old  and  unpatentable  idea  of  applying  an  unloader 
to  any  pressure  governor,  upon  the  theory  that  the  result  is  the  same. 
The  opinion  did  not  exclude  the  device  shown  in  the  drawings  of  patent 
No.  1,072,576  but  treated  the  claims  as  limited  to  that  which  Conrader 
showed  by  the  drawings  and  specification,  viz.  an  unloader  applied  to 
a  governor  of  any  style  or  type,  which  operated  with  Conrader's  in- 
direct method  of  control  of  the  steam  valve  by  the  governor. 
Motion  for  reargument  is  denied. 


STAHLBRODT  CO.  v.  FORD  MOTOR  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.    November  14,  1016.) 

No.  90. 

Patents  ^=»328 — ^Invention — Wind  Guard  pob  Motor  Vehicles. 

The  Samuel  reissue  patent,  No.  13,574  (original  No.  879,195),  for  a 
wind  guard  for  motor  veliides,  held  void  for  lack  of  invention,  in  view  of 
the  prior  art. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  New  York. 

Suit  in  equity  by  the  Stahlbrodt  Company  against  the  Ford  Motor 
Company.    Decree  for  complainant,  and  defendant  appeals.    Reversed. 

For  opinion  below,  see  233  Fed.  678. 

This  is  an  appeal  from  a  decree  holding  valid  and  infringed  claims  2,  3  and 
5  of  reissued  letters  patent  No.  13,574  granted  to  Henri  Saul  Samuel  June 
10,  1913.    These  claims  are  as  follows: 

"2.  A  wind  guard  for  vehicles  consisting  of  a  lower  stationary  and  rigidly 
supported  flat  portion  extending  transversely  of  the  vehicle  and  inclined  rear- 
wardly  in  proximity  to  the  steering  wheel  or  handle,  an  upper  transparent  flat 
portion  adjustably  and  permanently  hinged  upon  the  lower  portion  and  adapted 
to  be  folded  forwardly  against  the  latter  into  parallelism  therewith,  and  means 
for  maintaining  the  portions  in  one  of  their  positions  of  relative  adjustment, 
said  means  being  arranged  laterally  so  as  to  clear  the  parts  when  folded. 

"3.  In  a  wind  shield  for  a  motor  or  similar  vehicle,  the  combination  with  the 
dash  or  front  part  of  the  vehicle,  of  a  lower  member  fixed  to  the  dash  and  ex- 
tending inwardly  and  upwardly  to  a  level  near  that  of  the  steering  wheel  or 
handle,  the  rods  D  for  maintainiag  the  member  in  such  fixed  and  rigid  position 
arranged  rearwardly  of  the  member  and  connected  thereto  and  to  a  rigid  part 
of  the  vehicle,  a  second  flat  and  rigid  member  having  a  permanent  hinged  con- 
nection with  the  lower  member  and  extending  vertically  upward  from  the  low- 
er membfer  in  front  of  the  driver's  face  and  means  arranged  at  the  ends  of 
the  members  for  adjusting  the  upper  member  relatively  to  the  lower  member." 

**5,  In  a  wind  shield  for  motor  or  similar  vehicles  the  combination  with  the 
dash,  of  a  lower  flat  member  rigidly  fixed  at  its  front  or  lower  edges  to  the 
upper  edge  of  the  dash  and  extending  at  an  inclination  rearwardly  and  up- 
wardly to  a  level  near  that  of  the  steering  wheel  or  handle,  the  rods  D  for 
maintaining  the  member  in  such  fixed  and  rigid  position  arranged  rearwardly 
of  the  member  and  connected  thereto  at  its  respective  ends  and  to  a  rigid  part 
of  the  vehicle,  a  second  flat  and  rigid  member  having  a  permanent  hinged 
connection  with  the  lower  member  to  turn  relatively  thereto  on  an  axis  sub- 
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stantlally  coincident  with  its  lower  edge  and  with  the  upper  edge  of  the  lower 
member  said  upper  member  normally  extending  upward  from  the  lower  mem- 
ber in  front  of  the  driyer's  face  but  being  adapted  to  fold  forwardly  against 
the  lower  member,  and  means  arranged  at  each  end  of  the  members  for  ad- 
Justing  the  upper  member  relatively  to  the  lower  member  each  comprising  in- 
terlocking devices  connected  to  the  members  respectively  at  points  adjacent  to 
their  axis  of  relative  movement" 

James  Whittemore,  of  Detroit,  Mich.,  and  Charles  Neave,  of  New- 
York  City,  for  appellant. 

Melville  Church,  of  Washington,  D.  C,  and  Frederic  P.  Church,  of 
Rochester,  N.  Y.,  for  appellee. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

COXE,  Circuit  Judge  (after  stating  the  facts  as  above).  The  motor 
car  industry  has  developed  so  enormously  during  the  last  IS  years  that 
we  are  apt  to  regard  the  completed  car  of  to-day  as  something  akin  to 
the  miraculous.  The  truth  is  that  the  perfected  structure  is  due  to  the 
evolution  of  the  art  by  which  changes  were  made  and  improvements 
added  as  the  necessity  therefor  developed.  As  speed  increased,  the 
demand  for  protection  from  the  wind,  rain  and  dust  became  urgent. 
It  required  no  inventive  genius  to  accomplish  this  result,  at  least  in  a 
primitive  manner.  As  to  location,  there  could  be  no  dispute ;  the  shield 
must  be  placed  in  front  of  the  chauffeur  and  the  other  occupants  of  the 
car.  It  must  be  transparent  or  the  chauffeur  cannot  see  to  steer.  In 
other  words,  the  moment  the  necessity  for  a  wind  shield  was  apparent 
the  location,  the  material  and  the  dimensions  became  instantly  obvious. 
No  one  possessed  of  ordinary  intelligence  would  think  of  locating  the 
shield  except  in  front  of  the  person  to  be  protected;  no  one  would 
think  of  constructing  it  of  other  than  transparent  material,  making  it 
high  enough  and  broad  enough  to  protect  the  occupants  of  the  car  from 
wind  and  rain.  So  too,  when  the  shield  became  covered  with  mist, 
obscuring  the  vision,  of  the  chauffeur,  it  required  nothing  but  ordinary 
common  sense  to  construct  the  shield  so  that  a  view  of  the  road  ahead 
could  be  afforded.  This  might  be  done  by  making  an  observation  part 
through  the  glass  or  by  dividing  the  shield  into  two  parts  so  that  the 
upper  half  could  be  opened  for  a  short  distance,  leaving  a  longitudinal 
opening  through  which  the  road  could  be  seen. 

The  extreme  simplicity  of  the  problem  is  so  obvious  that  we  are  un- 
able to  discover  anything  in  Samuel's  contribution  to  the  art  which 
arises  to  the  dignity  of  invention.  Mounting  the  lower  section  with  an 
inward  slant  was  a  perfectly  natural  and  obvious  thing  to  do,  but  Sam- 
uel was  not  the  first  to  adopt  it.  Lanchester  used  this  same  construc- 
tion in  1901.  This  patent  No.  25,121  is  for  a  dashboard  which  for  the 
present  purposes  is  sufficiently  described  in  the  first  claim  which  is  as 
follows : 

"In  self-propelled  vehicles,  dashboards  consisting  of  a  lower  portion  hinged 
to  the  vehicle  and  an  upper  adjustable  portion  substantially  as  described." 

Lanchester's  object  was  the  same  as  that  of  Samuel,  viz.,  to  provide 
protection  from  the  wind  and  rain  in  self-propelled  vehicles  by  means 
of  a  two-part  dashboard  which  can  be  adjusted  to  different  conditions 
of  weather.    The  identity  will  be  apparent  by  comparing  tlie  above 
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claim  with  Samuel's  second  claim.  Kerr  in  1906  received  a  patent  for 
wind  shields  for  self-propelled  motor  vehicles  having  the  same  object 
in  view  as  Lanchester.  These  patents  and  other  constructions  found  in 
the  record  have  the  same  problem  in  view  which  Samuel  sought  to 
solve  and  they  did  it  in  substantially  the  same  way. 

Lanchester's  shield  is  quite  different  in  appearance  from  Samuel's, 
but  it  will  be  found  on  inspection  that  he  had  in  view  the  same  objects 
as  Samuel  and  that  his  structure  has  substantially  every  element  of 
the  Samuel  claims.  , 

The  decree  is  reversed  with  costs. 


KLAUDER-WELDON  DYEING  MACH.  CO.  ▼.  GILES  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit.    November  14,  1916.) 

No.  81. 

Pateovtb  ^=9328 — ^VALiDrrr  and  Infbinoeicent — ^Dteino  Machine. 

The  WeldoTi  patent,  No.  659,906,  for  a  yarn  dyeing  machine,  is  not  a 
pioneer,  and  In  view  of  the  prior  art  Is  entitled  only  to  a  restricted  con- 
struction and  a  narrow  range  of  equivalents.  As  so  construed,  held. not 
infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  New  York. 

Suit  in  equity  by  the  Klauder-Weldon  Dyeing  Machine  Company 
against  John  H,  Giles  and  the  John  H.  Giles  Dyeing  Machine  Company. 
Decree  for  defendants,  and  complainant  appends.    Affirmed. 

For  opinion  below,  see  231  Fed.  746. 

On  appeal  from  a  decree  dismissing  the  bill  of  complaint  based  on  letters 
patent  No.  659,906  granted  to  Leonard  Weldon,  October  16,  1900,  for  Improve- 
ments In  yarn  dyeing  machines.  The  first  claim  only  Is  In  Issue.  The  patent 
has  been  considered  by  this  court  on  an  appeal  from  an  order  granting  a 
preliminary  Injunction  which  was  reversed.  228  Fed.  512,  143  C.  C.  A.  94. 
The  opinion  of  the  District  Court  granting  the  Injunction  will  be  found  re- 
^rted  In  224  Fed.  515. 

Frederic  P.  Warfield  and  Holland  S.  Duell,  both  of  New  York  City, 
for  appellant. 
A.  D.  Salinger,  of  New  York  City,  for  appellees. 

Before  COXE,  ROGERS,  and  HOUGH,  Circuit  Judges. 

COXE,  Circuit  Judge.  This  is  a  suit  upon  the  Weldon  patent  No. 
659,906.    The  first  claim  is  as  follows : 

"1.  In  a  rotary  dyelng-machlne,  the  combination  with  the  dye-tub,  of  a  pair 
of  wheels  mounted  on  a  shaft  to  turn  In  bearings  on  the  dye-tub,  an  outer  and 
Inner  circular  series  of  sticks  to  hold  the  skeins,  the  Inner  series  of  sticks 
having  bearings  for  their  ends  In  revoluble  adjustable  parts,  a  lever  connected 
with  each  of  the  parts  to  revolve  the  same,  a  bolt  on  the  lever,  and  a  rack  to 
engage  the  bolt  secured  upon  each  of  the  wheels,  as  set  forth.'' 

Judge  Ray  in  his  opinions  has  stated  the  situation,  as  we  understand 
it,  clearly  and  concisely  as  follows : 

'*Here  Weldon  was  not  a  pioneer  In  this  art  and  therefore  the  complainant 
Is  entitled,  in  view  of  the  prior  art  as  It  was  when  the  patent  was  Issued^ 
which  was  not  meager,  to  a  somewhat  narrow  range  of  equivalents.    I  think 
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the  language  of  the  complainant's  patent  in  suit  In  view  of  that  prior  art  and 
Its  disclosures,  and  In  the  light  of  which  we  must  construe  it,  forbids  the 
adoption  of  the  contention  made  by  Mr.  Hammer  which  would  be  quite  con- 
vincing in  case  of  a  pioneer  patent." 

We  are  not  considering  a  generic  invention  but  one  limited  in  scope 
and  dealing  with  well  known  and  not  intricate  problems.  It  is  unneces- 
sary to  restate  or  elaborate  the  contentions  considered  and  decided  by 
the  District  Court  and  this  court  in  previous  hearings ;  it  is  enough 
to  say  that  no  broad  construction  can  be  given  the  clairh  in  view  of  the 
prior  art.  We  agree  with  the  District  Judge  in  thinking  that  the  de- 
fendant does  not  infringe  the  claim  as  it  must  be  construed. 

The  decree  is  affirmed  with  costs. 


FBTZBR  V.  DEMPSTER  MILL  MFG.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    November  20,  1916.) 

No.  4239. 

Patents  ^=>328 — ^Invention — ^Teuck  Mechanism. 

The  Fetzer  reissue  patent,  No.  12,653  (original  No.  723,662),  for  truck 
mechanism,  held  void  for  lack  of  patentable  invention. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Nebraska;  Page  Morris,  Judge. 

Suit  in  equity  by  William  Fetzer  against  the  Dempster  Mill  Manu- 
facturing Company.  Decree  for  defendant,  and  complainant  appeals. 
Affirmed. 

Samuel  W.  Banning  and  Thomas  A.  Banning,  both  of  Chicago,  lU., 
for  appellant. 
Robert  H.  Parkinson,  of  Chicago,  111.,  for  appellee. 

Before  HOOK  and  CARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

AMIDON,  District  Judge.  This  is  a  suit  in  equity,  brought  by  Fet- 
zer, as  plaintiff,  charging  infringement  of  reissue  patent  No.  12,653, 
dated  May  21,  1907.  The  trial  court  dismissed  the  bill  upon  the 
ground  that  the  patent  was  void  for  want  of  patentable  invention.  The 
decision  is  clearly  right.  The  patent  is  for  an  improvement  in  truck 
mechanism,  and  the  drawings  show  that  it  was  intended  for  an  im- 
provement in  tongue  trucks.  The  evidence  shows  that  such  trucks 
were  old  in  the  art,  and  had  been  used  for  many  years  for  precisely 
the  same  function  as  that  for  which  they  are  used  in  the  Fetzer  struc- 
ture. All  he  did  was  to  transfer  a  tongue  truck  from  harvesters, 
where  they  had  been  formerly  used,  and  perhaps  would  have  their 
highest  use  on  account  of  the  side  draft  of  harvesters.  Mr.  Fetzer,  by 
reason  of  the  increase  in  the  size  of  press  drills,  discovered  that  there 
was  need  of  a  tongue  truck  on  those  farm  implements,  and  transferred 
the  truck  from  harvesters  to  press  drills,  with  only  such  slight  me- 
chanical adaptations  as  would  occur  to  any  mechanic. 

The  judgment  is  affirmed. 
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PAGE  MACH.  CX).  Y.  DOW,  JONES  &  CO. 

(District  Court,  S.  D.  New  York.    December  16,  191ft.) 

L  Patents  ^=>322 — iNrRiwGEMENT — Accounting. 

The  master's  report  on  accounting  for  Infringement  of  the  Joy  patents. 
No.  780,664  and  No.  786,294,  for  printing  telegraph  receiver,  reviewed,  and 
rule  for  a];^)ortlonment  of  profits  laid  down. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  59(«95;  Dec. 
Dig.  <ds»322.] 

2.  Patents  «=»312(1) — ^Infringement^— Accounting. 

On  an  accounting  for  damages  for  Infringement  against  a  user,  com- 
plainant must  show  that  he  would  have  received  the  profits  which  he  puts 
forward  as  the  basis  of  his  damages,  and  must  show  therefore  that  de- 
fendant on  the  balance  of  preferences  would  have  preferred  his  Inven- 
tion, with  its  attendant  cost,  to  the  alternatives  open  to  him,  and  It  is  of 
consequence  that  the  "standard  of  comparison"  is  an  article  upon  which 
the  plaintiff  holds  a  patent.  Where  profits  are  claimed,  such  proof  need 
not  be  made,  but  it  must  be  shown  that  the  profits  realized  by  defendant 
were  made  by  the  use  of  the  invention. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent.  Dig.  §{  544,  545;  Dec. 
Dig.  «=>312(1).] 

In  Equity.    Suit  by  the  Page  Machine  Company  against  Dow,  Jones 
&  Co.    On  exceptions  to  report  of  master. 
See,  also,  230  Fed.  164. 

J.  Edgar  Bull  and  Charles  S.  Jones,  both  of  New  York  City,  for 
plaintiff. 

Frederick  P.  Fish  and  Emerson  R.  Newell,  both  of  New  York  City, 
for  defendant 

LEARNED  HAND,  District  Judge.  [1]  I  think  that  there  is  no 
gain  in  repeating  the  general  outlines  of  this  litigation,  which  suffi- 
ciently appear  in  the  master's  report.  The  most  orderly  way  to  ap- 
proadi  the  accounting  is  to  take  up  the  several  phases  of  the  defend- 
ant's telegraphs,  with  a  view  to  seeing  just  which  of  the  claims  have 
been  violated  at  the  different  periods.  The  total  period  between  Janu- 
ary 24,  1905,  for  patent  780,664,  and  April  4,  1905,  for  patent  786,294, 
until  that  machine  appeared  in  1912,  which  avoided  the  patent  alto- 
gether, may  itself  be  divided  into  three  subperiods,  during  which  the 
infringement  differed.  The  first  division  is  from  1905  until  Septem- 
ber, 1907,  during  which  time  the  defendants  have  been  held  to  infringe 
all  the  claims  of  780,664  which  were  then  in  suit  and  the  two  claims  of 
786,294,  and  during  which  they  are  therefore  liable  for  all  the  profits 
or  damages  arising  from  their  use  of  the  positively  disengaging  clutch 
of  786,294,  the  continuous  paper  feed  without  feeding  the  type-wheel 
of  claim  12,  of  780,664,  and  the  constant  stress  on  the  paper  feed  of 
claims  1,  2,  3,  4,  5,  6,  23,  and  30. 

A  change  was  made  in  September,  1907,  about  which  there  is  only 
a  little  testimony  and  that  only  the  testimony  of  Conger  of  April  8, 
1914  (XQ228),  who  says  that  in  September,  1907,  the  constant  stress 
and  the  positively  disengaging  clutch  were  eliminated.    As  to  the  con- 
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stant  stress,  we  have  only  his  word  that  the  "paper-feeding  shaft  was 
not  under  constant  stress,  but  was  operated  at  the  proper  time  by  a 
clutch  which  was  thrown  in  when  the  paper  was  to  be  fed."  As  to 
the  positively  disengaging  clutch,  we  know  what  was  substituted,  be- 
cause of  the  diagram  in  evidence,  "Drawing  of  Defendants'  Present 
Clutch."    . 

To  take  up  the  last  detail  first,  I  am  quite  clear  that  it  does  not  in- 
fringe patent  786,294,  because  there  is  no  such  means  of  positive  dis- 
engagement as  is  called  for  by  the  claims.  In  figure  3  of  that  patent  it 
appears  that  the  disk  4  will  be  drawn  to  the  right  on  the  thread  until 
the  pin  8  clears  the  ratchet  on  the  disk  S,  and  then  it  will  stop.  The 
disk  will  be  wholly  disengaged.  In  figure  1  it  is  not  so  clear  that  the 
disengagement  will  be  absolute.  In  that  case,  after  the  disk  0  moves 
to  the  right  on  the  thread  and  abuts  on  the  stop  R,  it  will  still  continue 
and  pull  away  the  friction  disk  G  of  the  clutch,  from  its  other  disk  P. 
The  disk  G  will  cease  rotating  when  the  further  tension  of  the  spring 
balances  the  remaining  friction  between  F  and  C  It  is  true,  therefore, 
to  say  that  "positively  disengaging"  of  the  claims  may  include  a  slip 
between  the  faces  of  the  clutch.  However,  it  is  equally  true  to  say 
that  it  necessarily  involves  some  positive  diminution  of  that  friction, 
and  it  is  just  this  that  the  defendants  have  not  used.  They  have  used 
figure  1  about  as  it  stands,  but  with  the  stops,  R,  R,  removed,  and  the 
result  of  their  removal  is  to  leave  the  friction  always  constant  between 
the  disks.  This  is  to  avoid  the  very  heart  of  the  invention.  I  therefore 
find  that  there  was  no  infringement  of  patent  786,294,  after  Septem- 
ber, 1907. 

Coming  now  to  the  constant  stress  element,  which  is  the  only  other 
factor  in  the  case,  besides  claim  12,  it  is  concededly  absent  in  the  "con-* 
tempt"  machine,  and  the  question  is  of  its  presence  from  September, 
1907,  to  January,  1909.  AH  we  have  is  the  statement  that  the  shaft 
was  not  under  constant  stress,  but  was  thrown  in  by  a  clutch.  Obvi- 
ously, this  does  not  answer  the  words  of  the  claims  1,  2,  and  3,  or  of 
claims  23  and  30,  as  Judge  Hazel  construed  them.  (C.  C.)  166  Fed 
479,  480.  I  am  in  some  doubt  as  to  his  meaning  touching  claims  4,  5, 
and  6;  but,  taking  the  claims  as  they  read,  I  think  that  they  can  include 
only  "constant  stress,"  no  matter  what  the  patentee  may  have  tried  to 
cover.  A  shaft,  which  is  out  of  connection  with  the  driving  shaft  by 
an  open  clutch,  certainly  seems  to  me  quite  without  the  language  of 
those  claims.  Indeed,  if  not,  I  cannot  see  how  the  Wright  patent,  466,- 
858,  is  avoided.  I  conclude  therefore  that,  so  far  as  we  have  any  evi- 
dence in  the  case,  there  is  not  enough  to  bring  the  second  machine  and 
the  "contempt"  machine  within  any  claims  of  the  patent  but  claim  12. 
Although  upon  such  an  accounting  the  plaintiff  may  bring  in  any  other 
machines  than  that  used  as  an  infringement,  of  course,  the  burden  of 
proof  lies  with  it  to  show  that  each  new  machine  is  an  infringement. 
At  least,  I  must  hold  that  the  plaintiff  has  not  shown  that  the  second 
machine  infringes  any  claim  but  claim  12. 

Since  for  the  period  between  September,  1907,  and  December,  1912, 
only  claim  12  is  infringed,  the  next  question  is  whether  that  claim  can 
be  the  basis  of  any  damages  or  profits.    I  shall,  of  course,  assume  that 
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both  the  second  machine  and  the  "contempt"  machine  violate  that 
claim,  since  that  is  the  law  of  the  case ;  but  it  by  no  means  follows  that 
the  advantage  given  by  the  feature  involved  in  the  claim  had  any 
pecuniary  value.  The  defendants'  position  is  that  the  claim  is  for  a 
combination  which  could  not  in  fact  be  made  to  perform  what  it  pur- 
ported to  do.  It  was  for  "means  for  continuously  feeding  the  paper 
without  feeding  the  type-wheel,"  and  there  were  no  such  means,  at 
least  none  whidi  were  capable  of  any  commercial  exploitation.  The 
truth  of  this  is  certainly  established  beyond  any  question ;  one  cannot 
in  practice  safely  feed  tfie  paper  in  either  the  plaintiff's  or  the  defend- 
ants' machine  without  advancing  the  type-wheel.  If  therefore  the 
claim  were  for  a  function,  it  could  not,  indeed,  have  been  infringed, 
and  for  the  matter  of  that  the  disclosure  would  have  been  insufficient 
to  support  it.  But,  if  the  claim  were  functional,  it  would  be  invalid 
anyway;  that  question  is  not  open  before  me,  though,  indeed,  it  may 
be  thought  to  be  invalid  in  the  Circuit  Court  of  Appeals.  As  it  stands, 
I  must  read  it  as  referring  to  a  certain  co-ordination  of  mechanical 
elements,  comprising  a  definite  part  of  the  machine.  Whether  it  will 
work  as  the  patentee  supposes  is  another  matter.  The  only  question  is 
whether,  taking  it  to  mean  what  I  must  take  it  as  meaning,  that  com- 
bination of  parts  exists  and  is  of  service  to  the  defendants.  That  it  ex- 
ists I  must  assume ;  whether  it  was  profitable  is  a  question  having  very 
little  relation  to  the  question  whether  it  would  perform  the  function, 
ascribed  to  it  by  the  patentee.  I  conclude  that,  having  organized  their 
machine  in  direct  imitation  of  that  feature  covered  by  claim  12,  the  de- 
fendants cannot  so  easily  escape  as  by  calling  attention  to  the  error  of 
the  patentee  in  the  functions  he  thought  his  machine  would  perform. 

Now,  the  elements  comprised  in  claim  12,  so  understood,  had  not 
existed  before,  and  there  were  no  standards  of  comparison  which 
could  have  been  successfully  substituted.  It  makes  no  practical  differ- 
ence whether  under  Columbia  Wire  Co.  v.  Kokomo,  194  Fed.  108,  114 
C.  C.  A.  186,  the  time  be  taken  as  the  date  of  the  patent  or  the  date  of 
the  infringement,  because  nothing  appeared  in  the  art  from  January 
24,  1905,  to  January,  1909,  which  offered  any  substitute  better  than 
the  Essick  machine,  or  Joy,  676,137,  or  Merritt  &  Joy,  558,506.  Nei- 
ther of  these  would  have  answered.  As  to  the  Essick  machine,  it  is 
quite  obvious  that  the  defendants  were  not  disposed  to  deal  with  it 
after  the  spring  of  1900.  See  their  letters  of  May  in  that  year.  They 
wanted  something  faster  to  compete  with  the  new  Western  Union  ma- 
chine about  to  be  introduced.  Joy,  in  September,  1900,  filed  an  ap- 
plication which  resulted  in  patent  676,137,  and  this  was  made  the  basis 
of  a  contract  between  the  parties  of  November  6,  1901 ;  but,  for  a  rea- 
son not  altogether  clear,  it  never  seems  to  have  been  used,  because  bo- 
fore  that  date  Joy  had  completed  the  machine  of  the  patent  in  suit  for 
which  he  filed  an  application  in  August,  1902.  This  was  in  fact  sub- 
stituted for  the  machine  of  676,137,  throughout  the  period  of  the  con- 
tract until  October,  1905.  The  plaintiff  insists  that  the  defendant 
could  have  used  any  one  of  these  with  as  much  success  as  either  of  the 
three  infringing  machines,  but  I  think  not.  As  I  have  said,  the  Essick 
machine  was  too  slow  to  meet  competition,  and  so,  too,  I  think  I  may 
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assume  was  the  Essick  patent  At  least,  the  defendant  has  since  1901 
shown  a  persistent  preference  for  a  telegraph  in  which  both  type- 
wheel  shaft  and  carriage  shaft  are  driven  by  a  single  constantly 
rotating  shaft.  As  for  Joy,  676,137,  and  Merritt  &  Joy,  558,506,  they 
were  also  too  slow.  In  Merritt  &  Joy,  558.506,  it  was  necessary  to 
move  the  carriage  at  least  20  spaces  to  get  an  added  line  space,  and 
this  took  12  seconds.  I  know  that  Conger  says  it  would  take  only  5 
or  6  spaces,  but  Joy's  testimony  is  based  upon  actual  measurement  of 
the  length  of  the  wire  and  must  be  accepted.  Considering  that  the 
blank  lines  form  nearly  one-half  the  printed  page,  a  loss  of  over  10 
seconds  in  each  blank  line  was  a  serious  handicap  in  the  Merrkt  & 
Joy  machines.  Moreover,  they  seem  to  have  been  continually  causing 
trouble  in  Chicago,  though  used  there  for  eight  years,  and  it  is  per- 
haps true  that  they  would  not  have  been  possible  at  all  in  New  York; 
that  question  I  do  not  answer. 

[2]  It  is  not  enough,  however,  to  shoyr  that  the  defendant  would 
have  preferred  to  infringe  the  patent  than  to  adopt  a  part  of  the  prior 
art;  the  plaintiff  must  show  that  that  preference  would  have  been 
strong  enough  to  compel  it  to  pay  the  reasonable  royalty  rather  than  to 
adopt  such  patents,  since  the  right  to  damages  depends  upon  the  prob- 
ability that  but  for  the  infringement  the  plaintiff  would  not  have  lost. 
Hence  we  have  the  rule  of  "standards  of  comparison,"  by  which,  if  it 
be  shown  that  there  were  substitutes  open  to  the  infringer  which  it 
would  have  used  rather  than  pay  the  patentee,  no  damages  are  recov- 
erable, and  in  that  event  he  must  bo  relegated  to  such  profits  as  may 
be  shown  to  have  arisen  by  the  use  of  the  infringement  over  what 
would  have  been  derived  from  the  substitute.  McCreary  v.  Pennsyl- 
vania Canal  Co.,  141  U.  S.  459,  12  Sup.  Ct.  40,  35  L.  Ed.  817,  was  a 
case,  not  of  damages,  but  of  profits,  and  the  rule  was  that  recovery 
must  be  limited  to  the  profits  arising  from  the  improvement,  though  the 
"standard  of  comparison"  was  owned  by  the  very  patentee.  That  case 
gives  no  color  for  the  assumption  that  in  a  case  involving  damages  it 
is  irrelevant  that  the  supposed  standard  is  within  the  plaintiff's  control. 
We  must  carefully  distinguish  the  very  different  questions  arising  in 
each  case.  When  we  are  dealing  with  damages,  the  plaintiff  must  show 
that  he  would  have  gathered  those  profits  which  he  puts  forward  as 
the  basis  of  his  damages.  He  must  therefore  show  that  the  defendant 
on  the  balance  of  preference  would  have  prefered  his  invention  with 
its  attendant  cost  to  the  alternatives  open  to  him.  In  the  choice  be- 
tween such  alternatives,  we  must  figure  the  royalties  necessary  to  se- 
cure their  use  when  they  are  not  already  in  the  public  domain.  Yet  it 
makes  no  difference  whether  the  supposed  patented  "standard  of  com- 
parison" is  owned  by  the  plaintiff  or  third  parties.  The  point  is  that 
the  existence  of  a  monopoly  over  such  a  "standard"  is  a  relevant  fact 
in  considering  the  preference  between  them. 

Such  is  the  explanation  of  McCreary  v.  Pennsylvania  Canal  Co., 
supra,  a  decision  inevitably  following  from  the  facts  at  bar,  but  of  no 
application  to  the  discussion  of  damages  here.  Now,  it  is  quite  ap- 
parent here  that  the  plaintiff  would  not  have  entertained  any  offer  for 
the  use  of  Merritt  &  Joy  (which  it  controlled,  even  if  the  legal  title 
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was  not  in  it),  which  would  have  been  tempting  to  the  defendant  as 
against  the  patent  in  suit.  Nor  did  the  situation  change  in  this  regard 
after  September,  1907,  when  the  positively  disengaging  clutch  and  the 
constant  stress  features  were  eliminated,  because,  as  I  have  shown, 
the  actual  organization  covered  by  claim  12,  if  it  be  infringed  at  all, 
was  just  what  permitted  that  saving  in  time  to  accomplish  which  had 
been  thought  so  important  in  1900. 

There  was  therefore  ground  for  an  attempt  at  estimating  a  reason- 
able royalty;  for  there  was  no  established  royalty,  no  lost  sales,  no 
damage  through  competition.  Moreover,  in  such  an  attempt  there  was 
justification  in  making  inferences  and  estimates ;  this  is  certainly  the 
presupposition  of  the  later  cases.  I  tried  to  show  the  sort  of  way  in 
which  such  cases  should  be  treated  in  Consolidated  Rubber  Tire  Co.  v. 
Diamond  Rubber  Co.  (D.  C.)  226  Fed.  455.  But  this  case  was  not 
presented  on  that  theory;  the  whole  idea  of  reasonable  royalty  was 
an  afterthought  of  the  master,  after  the  case  was  closed,  admirable  as 
such,  but  without  sufficient  support,  because  the  presupposition  of  it 
all  is  that  the  rental  of  the  machines  is  a  basis  of  royalty,  which  on 
reflection  is  certainly  untrue.  The  service  rendered  by  the  plaintiff 
was  to  furnish  and  maintain  the  machines  together  with  an  operating 
and  charging  plant.  At  the  very  least  the  interest  on  the  cost  of  the 
machines  with  an  allowance  for  obsolescence  must  come  out  of  the 
rental.  That  these  elements  are  most  substantial  is  apparent  at  once. 
Let  us  assume  that  the  machines  cost  $100  (Joy  says  $75  to  $100,  and 
the  defendant's  machines  cost  $101).  The  cost  of  the  pedestals  we  do 
not  know;  they  may  easily  have  cost  $15  with  their  covers,  as  the 
defendant  suggested.  We  start  with  an  investment  of  $115,  on  which 
an  interest  charge  of  10  per  cent,  at  least  must  be  allowed,  following 
the  agreement  contained  in  the  ninth  article  of  the  agreement  of  No- 
vember 6,  1901.  An  allowance  of  10  per  cent,  for  obsolescence  and 
decay  would  be  quite  within  reason;  indeed,  the  defendant's  own 
construction  account  shows  a  depreciation  in  8  years  of  50  per  cent., 
although  much  greater  repairs  were  put  on  than  on  the  plaintiff's  ma- 
chine. A  yearly  allowance  of  20  per  cent,  on  $115  is  $23,  which,  with 
$6  repairs  conceded,  makes  an  allowance  of  nearly  50  per  cent,  of  the 
gross  rentals.  We  have  no  knowledge  of  what  other  expenses  the  plain- 
tiffs' business  entailed,  though  we  do  know  that  it  has  expended  $150,000 
in  development.  Without  some  statement  from  its  books  of  all  these 
matters,  obviously  nothing  can  be  definitely  found ;  until  that  has  been 
exhausted,  there  is  no  room  for  the  calculation  of  a  reasonable  royalty, 
and  the  case  must  stand  on  the  accounting  for  profits  just  as  it  started. 

When  we  come  to  a  consideration  qf  profits,  the  question  of  a  "stand- 
ard of  comparison"  is  of  little  consequence,  because  the  plaintiff  need 
not  show  that  the  defendant  would  have  used  his  patented  invention, 
if  he  had  not  infringed.  Yet  as  the  plaintiff  is  pursuing  the  defendant 
as  a  trustee  ex  maleficio,  asserting  that  some  part  of  those  profits  are 
the  result  of  using  his  patented  invention,  it  is  incumbent  upon  him  to 
show  that  they  were  made  by  using  the  invention.  McCrea^y  v.  Penn- 
sylvania Canal  Co.,  supra,  was  a  case  where  the  plaintiff  could  not  do 
so,  because  it  nowhere  appeared  that  the  profits  in  any  sense  resulted 
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from  the  improvements  of  the  specific  patent  over  the  generic.  In  the 
case  at  bar  there  is  some  reason  to  believe  that  without  .the  improve- 
ments of  the  patents  in  suit  there  would  have  been  no  profits  at  all, 
because  it  is  quite  clear,  as  already  mentioned  before,  that  the  competi- 
tion, of  the  new  Burry  machine  the  defendants  thought  very  threaten- 
ing indeed.  Such  a  conclusion,  however,  cannot  be  certainly  made,, 
and,  if  the  plaintiff  had  to  rely  upon  it,  it  might  fail.  It  may  have  re- 
course I  believe,  therefore,  to  the  rule  of  Westinghouse  v.  Wagner,  225 
U.  S.  604,  32  Sup.  Ct.  691,  56  L.  Ed.  1222,  applying  to  patent  causes 
the  rule  of  liabili^  in  other  cases  of  confusion  by  a  trustee  ex  maleficio. 
While  it  may  be  true,  therefore,  that  other  features  of  this  machine 
besides  those  patented  actually  contributed  to  the  total  success,  it  is 
absolutely  impossible  to  establish  quantitatively  how  much  they  did 
contribute.  That  the  profits  were  in  part  "attributable"  to  the  improve- 
ments allows  no  reasonable  doubt,  not  only  because  of  the  defendants* 
pressure  on  the  plaintiff  to  devise  a  new  machine  in  1900,  but  because 
of  their  tenacity  in  clinging  to  the  patent  as  long  as  possible.  It  is 
apparent  that  they  deemed  it  of  the  highest  consequence  to  maintain  at 
once  a  single  rotating  shaft  for  carriage  and  wheel  together  with  a 
paper  feed  which  could  operate  without  more  than  a  single  advance  of 
the  carriage.  Under  these  circumstances,  the  quantitative  ascertain- 
ment of  the  contribution  of  each  element  certainly  falls  upon  the  de- 
fendants, else  the  desire  to  do  exact  justice  destroys  the  power  of  doing 
any  justice  at  all. 

Coming,  therefore,  to  the  calculation  of  profits,  I  shall  first  consider 
how  much  of  the  total  profits  of  the  business  was  attributable  to  the 
ticker  department,  and  then  how  much  of  the  ticker  profits  were  at- 
tributable to  the  machine.  That  will  be  as  far  as  I  think  we  can  go. 
The  parties  are  not  so  far  apart  in  their  methods  of  calculation  as 
might  at  first  blush  appear  from  their  results.  Each  proceeds  upon 
the  assumption,  as  indeed  each  must,  that  the  gross  sum  from  which 
the  deductions  are  to  be  made  is  the  total  ticker  returns  for  the  period 
jn  question,  which  amount  to  $932,196.  The  first  item  of  credit  on  this 
account  is  that  of  the  ticker  operating  expenses,  $396,997.  As  these 
are  itemized,  we  know  that  they  contain  no  items  of  construction,  and 
the  only  questionable  item  is  the  payments  made  to  Landfear  or  his 
heirs.  The  plaintiff  insists  that,  as  these  were  for  devising  tho  very 
infringement  in  suit,  they  should  not  be  allowed.  I  think  not.  Land- 
fear  at  the  time  of  his  original  eflForts  did  not  know,  and  had  no  reason 
to  suspect,  tfiat  he  was  contriving  an  infringing  machine.  The  record 
is  a  little  thin,  but  I  understand  the  situation  to  be  that  a  contract  was 
made  with  Landfear  before  his  patent  was  issued,  in  July,  1904,  giv- 
ing him  a  royalty.  In  any  case,  there  is  no  evidence  that,  when  the 
contract  was  made,  either  Landfear  or  the  defendants  knew  of  the 
plaintiff's  patents.  There  was  nothing  illegal  in  this,  nor  is  the  case 
within  Crosby  Valve  Co.  v.  Safety  Valve  Co.,  141  U.  S.  441,  457,  12 
Sup.  Ct.  49,  35  L.  Ed.  809,  where  the  master  refused  to  credit  the 
infringer  with  the  cost  of  unsuccessful  experiments.  These  payments 
seem  to  me  like  any  other  payments  made  to  designers  or  skilled  arti- 
sans. 
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The  next  clement  is  that  of  getting  the  news,  $851,363,  and  the  next 
that  of  general  business  or  "overhead"  charges,  $349,033;  the  two 
amounting  together  to  $1,200,396.  I  shall  accept  the  plaintiff's  method 
in  reckoning  this,  taking  such  a  proportion  of  it  as  the  gross  ticker 
revenue  represents  of  the  total  gross  revenue,  27  per  cent.  The  only 
dispute  between  tfie  parties  in  that  respect  turns  upon  whether  ad- 
vertising receipts  should  be  included  in  the  Journal  revenue,  when  ap- 
portioning the  news  disbursement.  Advertising  is,  of  course,  the 
direct  result  of  circulation,  and  circulation,  of  news.  Thus  the  news 
in  a  paper  contributes  as  much  to  the  advertising  revenue  as  to  the 
subscription.    The  proper  percentage  of  these  two  items  is  $324,107. 

The  next  item  is  "administration"  expenses,  which  means  no  more 
than  the  salaries  of  executive  officers.  I  quite  agree  with  the  plaintiff 
that  there  is  reason  to  suppose  that  after  1908  the  defendant's  officers, 
who  were  the  principal  owners,  decided  to  distribute  actual  profits  by 
way  of  salaries.  This  event  coincides  appropriately  in  time  with  Judge 
Hazel's  decisions  in  April  and  June  of  1908  ([C.  C]  166  Fed.  473), 
and  suggests  that  the  purpose  was  to  avoid  the  showing  of  high  profits. 
Such  devices  the  court  will  defeat.  Rubber  Co.  v.  Goodyear,  9  Wall. 
788,  803,  19  L.  Ed. -566.  I  have  not,  however,  thought  it  fair  to  allow 
only  the  sums  suggested  by  the  plaintiff.  It  seems  to  me  that  as  the 
business  had  grown  from  a  gross  in  1905  of  $296,700,  to  a  gross  in 
1908  of  $416,000,  an  increase  in  aggregate  salaries  from  $17,300,  to 
$26,600,  was  most  reasonable.  As  the  business  still  grew  a  little,  I 
think  that  for  the  last  four  years  an  average  of  $30,000  is  a  fair  esti- 
mate. This  results  in  a  total  deduction  from  the  "administration"  ex- 
penses of  $178,800,  leaving  a  balance  of  $109,620,  of  which  27  per 
cent,  is  $29,597. 

The  canvassing  charge  was  for  so  much  of  such  services  as 'were 
addressed  only  to  the  Bulletin  and  Ticker  between  whom  they  were 
divided  equally.    One-half  of  it  amounts  in  all  to  $15,817. 

The  total  investment  in  machine  construction  was  $87,111,  and  the 
depreciation  as  estimated  by  Hopkins  was  $42,111,  which  should  be 
added.    Thus  the  total  deductions  were  as  follows : 

Ticker   operating? $396,997 

News    and    business 324,107 

Administration    29,597 

Canvassing    15,817 

Depreciation   42,111 

Total   |«08,e29 

The  difference  between  this  figure  and  the  total  receipts  is  $123,556. 

This  sum  represents  the  profits  made  upon  a  service  which  included, 
not  only  the  use  of  the  machines,  but  the  whole  news  service  as  such 
for  which  the  defendants  received  $30  a  month  up  to  May  1,  1909,  and 
$40  thereafter.  Obviously,  it  would  be  unjust  to  attribute  all  this 
profit  to  the  patented  inventions,  even  if  the  value  of  the  machines  de- 
pended wholly  upon  those  inventions.  How  then  may  we  apportion 
these  profits  between  the  machine  and  the  service  as  a  whole?  In  the 
absence  of  any  better  method,  I  think  we  may  make  the  division  upon 
the  basis  of  the  relative  cost  of  the  two.    This  involves  the  assumption 
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that  the  profits  on  the  machine  were  equal  for  every  dollar  spent  as  for 
every  dollar  spent  upon  the  other  expenses  of  the  service.  The  actual 
cost  of  the  machines,  together  with  that  part  of  the  "ticker  operating 
expense"  made  up  of  parts  or  repairs  on  the  machines,  amounts  to  a 
very  small  part  of  the  total  expenses  of  the  ticker  service,  as  I  have 
found  them.  Even  after  we  credit  to  that  expense  its  proportion  of 
business  and  administration  and  canvassing  expenses,  it  amounts,  as  I 
figure  it,  to  about  one-eighth  of  the  whole  expense  of  the  ticker  service. 
However,  it  is  impossible  to  tell  with  certainty  from  Hopkins'  "Ticket 
Expense  Sheet"  just  which  of  the  items  on  that  list  properly  belong  to 
the  machines.  Some  of  the  other  items  were  unquestionably  in  part 
for  the  machines.  A  better  way  is  to  assume  that  the  cost  of  the 
service  formerly  rendered  by  the  plaintiff  of  $5  represented  the  same 
proportion  of  the  total  service  of  $30  to  the  customer  as  it  did  represent 
of  the  total  service  when  the  defendant  began  to  manufacture  the  ma- 
chines for  itself.  This  would  make  the  profit  on  the  machines  one- 
sixth  of  the  total  profits.  If  one-eighth  of  the  total  profits  were  taken, 
the  proper  award  would  be  about  $15,500;  if  one-sixth  were  taken,  it 
would  be  ^0,593.  Exactness  is  obviously  out  of  the  question,  and 
it  would  be  a  sham  to  pretend  to  it.  The  matter  being  in  doubt,  a  doubt 
caused  by  the  defendants'  acts,  it  is  fair  to  take  the  resolution  of  it 
against  them.  Therefore  I  shall  award  the  sum  of  $20,000  as  profits 
arising  from  the  machines. 

It  will  be  urged,  perhaps,  that  consistency  might  require  me  to  go 
further  and  attribute  to  the  invention  only  so  much  of  these  profits  as 
the  cost  of  the  patented  parts  bore  to  the  cost  of  the  whole  machine.  I 
am  quite  aware  that  the  method  of  dividing  the  profits  of  the  ticker 
service  as  a  whole  by  the  division  of  the  cost  is  itself  artificial.  The 
fact  is  that  the  relative  contribution  of  two  or  piore  essential  factors  to 
a  common  result  cannot  be  ascertained  quantitatively.  But  we  must 
adopt  some  working  rule  to  avoid  instances  of  grotesque  injustice.  It 
shocks  the  ^sense  of  justice  of  any  one  to  take  away  the  whole  of  tlie 
profits  of  a  business  because  its  owner  has  used  a  single  small  patented 
detail ;  for  long  courts  stood  powerless  before  this  situation,  but  now 
we  have  a  diflFerent  rule.  If,  however,  we  are  to  apply  it  with  ruthless 
logic,  our  second  situation  will  be  as  bad  as  our  first,  and  a  single  patent 
infringement  may  become  the  signal  of  financial  ruin,  though  it  was 
accompanied  by  the  best  of  faith.  I  think  that  we  must  show  that  the 
law  can  be  more  plastic  even  at  the  expense  of  formal  consistency. 
Surely  it  is  a  strange  habit  of  mind  which  at  once  tolerates  the  ex- 
treme latitude  allowed  to  juries  in  the  assessment  of  damages,  because 
their  processes  are  not  disclosed,  while  it  insists  upon  an  impossible 
nicety  of  calculation  even  at  the  expense  of  any  justice  whatever,  when 
they  are. 

As  respects  carrying  the  rule  further,  nevertheless,  there  are  good 
reasons  for  refusing  to  do  so.  As  I  have  said,  there  is  ground  to  sup- 
pose that  the  patented  elements  may  well  have  contributed  just  the 
differential  value  which  made  any  profits  possible.  The  defendants 
at  least  are  unable  to  prove  that  this  reasonable  possibility  was  not 
actual,  and  the  proof  is  with  them.    Again,  the  patented  combination 
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neither  verbally  nor  actually  consists  of  the  last  element  of  claim  12; 
it  is  for  that  element  in  juxtaposition  with  the  whole  machine.  If  it 
were  possible  to  show  what  the  added  profit  was  when  the  element  was 
used,  that  would  serve ;  but  the  defendants'  attempts  in  that  direction 
are  too  clearly  inadequate  to  need  discussion,  Theirpayments  to  Land- 
fear  alone  are  larger  than  the  savings  they  admit.  To  permit  a  further 
division  upon  the  basis  of  the  relative  costs  of  the  parts  to  the  whole 
machine  would  for  these  reasons,  I  believe,  sacrifice  the  realities  as  we 
can  see  them  from  the  case  as  a  whole. 

As  to  interest,  I  shall  follow  my  own  ruling  in  Consolidated  Rubber 
Tire  Co.  v.  Diamond  Rubber  Co.  (D.  C.)  226  Fed.  455,  463.  This  wiU 
award  interest  from  June  20,  1908,  upon  that  part  of  the  award  for 
the  period  before  September,  1907,  and  upon  the  balance  from  Novem- 
ber 2,  1912.  This  makes  the  interest  begin  from  the  several  dates  when 
it  had  been  decided  that  the  different  infringements  were  such. 

The  final  question  is  of  punitive  damages.  As  I  have  said,  I  do  not 
think  that  up  to  the  issuance  of  the  patents  the  defendants  had  any 
reason  to  suppose  they  were  wrongdoers.  They  did  go  on  and  put 
out  machines  in  the  face  of  those  patents,  but  I  do  not  see  that  in  so 
doing  they  were  guilty  of  any  bad  faith.  There  was  no  time  that  I 
can  discover  until  November  2,  1912,  that  it  could  be  said  they  knew 
they  were  infringers.  Patents  are  full  of  casuistry ;  the  test  of  inven- 
tion is  among  the  most  elusive  and  fugitive  in  the  law.  .1  should  be 
unwilling  to  punish  one  who  honestly  attempted  to  avoid  a  patent, 
merely  because  it  was  eventually  determined  that  he  failed.  The  stat- 
ute was  intended,  I  think,  for  persons  who  -know  they  are  wrongdoers. 
That  is  not  apparent  here. 

A  decree  will  therefore  go  with  costs  of  the  accounting,  but  not  up  to 
the  interlocutory  decree,  since  the  plaintiff  lost  upon  some  of  the  claims 
in  suit. 


TURNEB  V.  DEERE-WEBBER  BLDG.  CO.  et  al. 

(District  Court,  D.  Minnesota,  Fourth  Division.    October  4,  1916.) 

Patents  «=>.328 — VALinmr  and  Infbingement— Reinfobced  Concrete  C5n- 

8TRUCTT0N. 

The  Turner  patent.  No,  985,119,  for  steel  skeleton  concrete  construc- 
tion, claims  1.  2,  4.  6,  and  8  held  void  for  lack  of  invenUon,  in  view  of 
the  prior  art,  and  also  not  Infringed. 

In  Equity.  Suit  by  Claude  A.  P.  Turner  against  the  Deere- Webber 
Building  Company  and  the  Deere  &  Webber  Company.  On  final  hear- 
ing.   Decree  for  defendants. 

Charles  J.  Williamson,  of  Washington,  D.  C,  for  plaintiff. 
Amasa  C.  Paul,  of  Minneapolis,  Minn.,  for  defendants. 

BOOTH,  District  Judge.  Plaintiff  claims  that  the  Deere  &  Webber 
building  infringes  claims  1,  2,  4,  6,  and  8  of  plaintiffs  patent.  No. 
985,119,  issued  to  him  on  the  21st  day  of  February,  1911.    The  de- 
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fenscs  are:  First,  noninfringement;  and,  second,  invalidity  of  plain- 
tiff's patent,  so  far  as  the  claims  above  mentioned  are  concerned. 

Claims  1,  4,  and  6  of  said  patent  were  before  this  court  in  the 
case  of  Turner  v.  Moore,  198  Fed.  134,  and  upon  appeal  before  the 
Circuit  Court  of  Appeals,  211  Fed.  467,  128  C.  C.  A.  138.  The  Moore 
structure  involved  in  that  case  was  substantially  the  same  as  the  Deere 
&  Webber  structure  involved  in- the  case  at  bar.  Judge  Willard  held 
that  the  Moore  structure  did  not  infringe  either  of  said  claims  1, 
4,  or  6,  and  dismissed  the  bill.  In  the  Circuit  Court  of  Appeals  it 
was  held  that  the  elements  in  claims  1,  4,  and  6  were  all  old,  and  that 
the  bringing  of  them  together,  as  plaintiff  did,  into  one  structure, 
was  not  invention,  and  that  the  patent  No.  985,119,  at  least  so  far 
as  claims  1,  4,  and  6  were  concerned,  was  void  for  lack  of  invention, 
in  view  of  the  prior  art.  Judge  Van  Valkenburgh,  in  his  concurring 
opinion,  also  held  that  the  Moore  structure  did  not  infringe  plaintiff's 
patent.  While  that  decision  did  not  render  the  question  involved 
in  the  case  at  bar  res  ad  judicata,  the  parties  not  being  the  same,  yet, 
in  the  absence  of  new  evidence,  the  decision  would  be  controlling 
in  this  court  in  considering  the  same  claims.  But  it  is  the  contention 
of  counsel  for  plaintiff  that  new  evidence  is  before  the  court  in  the 
case  at  bar,  and  that  if  such  evidence  had  been  before  the  Circuit 
Court  of  Appeals  in  the  Moore  Case  the  conclusions  reached  would 
have  been  -different.  Upon  a  careful  consideration  of  all  the  evi- 
dence in  the  case  and  the  arguments  of  counsel,  I  have  reached  the 
same  conclusions  as  to  the  Deere  &  Webber  structure,  as  regards 
claims  1,  4,  and  6,  as  were  reached  by  Judge  Willard  as  to  the 
Moore  structure,  and  I  have  also  reached  the  same  conclusion  reach- 
ed by  the  Circuit  Court  of  Appeals,  as  to  lack  of  invention. 

Counsel  for  plaintiff  insists  that  the  Circuit  Court  of  Appeals  in 
the  Moore  Case,  as  well  as  in  the  case  of  Drum  v.  Turner,  219  Fed, 
188,  135  C.  C.  A.  74,  failed  to  understand  the  Turner  invention,  and 
that  the  conclusions  reached  in  both  of  the  cases  were  wrong,  to  wit, 
in  the  Moore  Case  that  the  elements  in  claims  1,  4,  and  6  of  Turner's 
patent  were  all  old,  and  that  Turner  merely  assembled  them;  and 
in-  the  Drum  Case  that  Norcross  was  the  real  inventor  of  metallic 
concrete  flooring  without  supporting  beams,  and  that  Turner's  floor 
structure,  in  accordance  with  his  patents  985,119  and  1,003,384,  was 
an  infringement  of  Norcross. 

A  careful  review  of  the  evidence  which  it  is  claimed  leads  to  dif- 
ferent conclusions  from  those  reached  by  the  Circuit  Court  of  Ap- 
peals in  the  cases  above  cited  has  not  proved  persuasive  to  that  end. 
The  evidence  is  largely  in  the  nature  of  explanations  and  opinions 
by  experts  touching  the  efficiency  of  the  Turner  structure,  and  the 
methods  of  calculating  or  demonstrating  the  strength  of  the  struc- 
ture; but  it  has  no  decisive  bearing  upon  the  question  whether  the 
elements  contained  in  claims  1,  4,  and  6  were  new  or  old,  and  wheth- 
er the  assembling  of  them  by  Turner  constituted  a  patentable  com- 
bination, or  merely  an  unpatentable  aggregation.  Most  of  the  con- 
tentions now  made  as  to  claims  1,  4,  and  6  were  presented  to  the  Cir- 
cuit Court  of  Appeals  in  the  Moore  Case,  either  upon  the  hearing 
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•of  the  appeal  or  upon  the  application  for  rehearing.  Accordingly 
I  hold  that  the  case  at  bar,  so  far  as  claims  1,  4,  and  6  are  concerned, 
IS  controlled  by  the  case  of  Turner  v.  Moore. 

Claims  2  and  8  were  not  involved  in  the  Moore  Case,  and  it  is  claim- 
ed by  counsel  for  plaintiff  that  each  of  these  claims  is  infringed 
by  the  Deere  &  Webber  structure,  and  that  each  of  these  claims  is 
valid. 

Claim  1  contains  the  following  elements: 

A.  Concrete  slab. 

S.  Concrete  columns  formed  in  an  Integral  mass. 

1.  Situated  in  the  slab. 

2.  At  the  tops  of  the  colamna. 
8.  Extending  into  the  slab. 
4.  Haying  members  extending  downward  into  the 

column.  The  members  supported  in  the  col- 
umn reinforcement,  and  formed  of  reiiiforcing 
material. 

Column  reinforcements  other  than  the  portions  of  the  heads  therein. 

Groups  of  rods  extending  through  the  slab  in  different  directions  over 
the  heads. 

Claim  2  contains  the  following  elements : 

A.  Concrete  slab. 

B.  Concrete  colunm. 


•C  CantUever  heads. 


D. 


C  Cantilever  heads.- 


1.  In  the  form  of  a  framework  of  rods. 

2.  A  portion  of  the  framework  extending  laterally 
into  the  slab. 

3.  A  portion  of  the  framework  extending  downward 
\^  into  the  column,  but  partially  therethrough. 

I>.  Column  reinforcement  other  than  said  rods.  ' 

IX  Slab  reinforcement  extending  from  said  framework. 

Claim  4  contains  the  following  elemients: 

A.  Concrete  slab. 

B.  Concrete  columns  In  vertical  alignment. 
<j.  Column   reinforcement  extending  continuously 

columns. 


through   vertici^l  line  of 


D.  Cantilever  heads 
separate  from 
column  reinforce- 
ment, comprising 


ISL  Groups  of  rod& 


1.  Crossed  rods  in  the  slab  extending  laterally  out- 
ward from  the  column,  in  different  directions. 

2.  Rods  extending  from  the  head  downward  into 
the  column. 

1.  Extending  crosswise  of  the  head. 

2.  Through  the  slab  from  column  to  column. 
8.  In  direct  and  diagonal  lines. 
4.  Being  toward  the  bottom  of  the  slab  between 

the  columns. 

Claim  6  contains  the  following  elements: 

A.  Concrete  slab. 
6.  Columns  in  vertical  alignment 

C  Column  reinforcement  extending  continuously  through  vertical  aligning 
columns. 
Groups  of  rods  con-    f 
stituting  slab  re-  ^    1.  E^xtending  across  the  columns. 
inforcement.  t  2.  Prom  column  to  column  in  different  directions. 

Supplemental  slab  and  column  reinforcement,  consisting  of  vertical  rods 
situated  in  columns  which  terminate  in  the  slab  in  outwardly  bent  ends. 


D. 
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Claim  8  contains  the  following  dements : 

A.  Plurality  of  concrete  columns  with  vertical  reinforcement  tbereliu 

1.  Imbedded  in  the  column. 

2.  Principally  supported  thereby. 
8.  Ends  of  the  reinforcing  elements  separated  so 

as  to  radiate  from  column  into  the  floor  slab 
toward  substantially  all  parts  thereof. 

0.  concrete  floor  slab.   /  l'  Ijabeddtag  said  radiating  means. 

\  2.  Supported  by  said  radiating  meana 

If,  now,  we  consider  claim  2,  we  find  that  element  A  thereof  is 
found  in  element  A  of  claim  1,  in  element  A  of  claim  4,  and  in  ele- 
ment A  of  claim  6.  We  find  that  element  B  is  found  in  element  B 
of  claim  1,  in  element  B  of  claim  4,  and  in  element  B  of  claim  6.  We 
find  thiat  element  C  is  found  in  element  C  of  claim  1,  in  element  D 
of  claim  4,  and  in  element  E  of  claim  6.  We  find  that  element  D 
is  found  in  element  D  of  claim  1,  in  elements  C  and  D  of  claim  4, 
and  in  elements  C  and  E  of  claim  6.  We  find  that  element  E  is  found 
in  element  E  of  claim  1,  in  element  E  of  claim  4,  and  in  element  D 
of  claim  6.  We  thus  find  that  all  of  the  elements  of  claim  2  have  their 
counterpart  in  claims  1,  4,  and  6. 

If,  now,  we  consider  claim  8,  we  shall  find  that  element  A  is  found 
in  elements  B  and  D  of  claim  1,  also  in  elements  B  and  C  of  claim 
4,  and  in  elements  B,  C,  and  E  of  claim  6.  We  shall  also  find  that 
element  B  is  found  in  element  C4  of  claim  1,  in  element  D  of  claim 
4,  and  in  element  E  of  claim  6;  and  we  shall  also  find  that  element 
C  is  found  in  element  E  of  claim  1,  in  element  E  of  claim  4,  and  in 
element  D  of  claim  6.  We  thus  find  that  each  of  the  elements  in 
claim  8  is  found  in  claims  1,  4,  and  6. 

This  conclusion  does  not  mean  that  all  of  the  claims  are  alike,  nor 
that  claims  2  and  8  are  either  of  them  exactly  like  any  other  claim; 
but  it  does  mean  that  there  is  no  element  in  claim  2  which  is  not 
found  in  either  1,  4,  or  6,  and  no  element  in  claim  8  which  is  not  also 
found  in  1,  4,  or  6.  Further,  if,  as  held  in  the  Moore  Case,  all  of  the 
elements  in  1,  4,  and  6  were  old  and  their  assemblage  by  plaintiff  form- 
ed merely  an  unpatentable  aggregation  it  would  seem  to  follow  that 
the  assembling  of  a  part  of  the  same  old  elements  to  make  up  claims 
2  or  8,  would  also  be  mere  unpatentable  aggregations.  Such  is  plain- 
ly the  result  here. 

It  is  true  that  in  claim  2,  in  describing  the  cantilever  head,  is  found 
the  expression  "in  the  form  of  a  framework  of  rods,"  and  that  this 
expression  does  not  occur  in  the  other  claims.  The  cantilever  head, 
however,  described  in  claim  1  and  in  claim  4,  and  the  supplemental 
slab  and  column  reinforcement  in  claim  6  (which  really  amounts  to  a 
cantilever  head),  are  each  and  all  of  them  in  reality,  framework  of 
rods.  The  circumferential  rings  or  rods  in  the  cantilever  head  are 
no  more  called  for  by  claim  2  than  by  claim  1. 

Further,  the  definition  given  by  plaintiff's  expert,  Mr.  Martin,  in  the 
Moore  suit,  makes  no  distinction  between  the  cantilever  head  of  the 
several  claims.    He  says : 
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"Cantileyer  head,  as  I  have  used  it,  and  as  I  understand  it,  as  used  in  the 
Turner  patent  in  suit,  refers  to  the  open  framework  or  reinforcement  formed 
at  the  top  of  the  column  in  the  slab,  and  extending  outward  from  the  column 
into  the  slab  in  every  direction." 

It  would  seem,  therefore,  that  there  is  no  such  importance  to  be 
attached  to  the  use  of  the  word  "framework,"  in  claim  2,  as  would 
distinguish  it  from  claims  1,  4,  and  6. 

The  suggestion  in  the  memorandum  of  counsel  for  plaintiff,  "Ap- 
parently Sie  Court  of  Appeals  understood  it  to  include  such  a  can- 
tilever head  as  that  of  Ellinger  or  Hennebique  where  there  is  no 
framework,  but  merely  rods  running  through  the  beam  parallel  with 
each  other,"  has  no  persuasive  force.  The  Circuit  Court  of  Appeals 
having  before  it  the  two  figures  of  the  cantilever  head  shown  in  the 
patent  drawings,  and  the  definition  of  the  cantilever  head  given  by 
the  expert,  Martin,  unquestionably  knew  that  the  plaintiff  claimed 
the  cantilever  head  to  be  in  the  forin  of  a  framework  of  rods  under 
claims  1,  4,  and  6. 

It  is  also  true  that  in  claim  8  there  is  used  in  relation  to  a  separate, 
set  of  reinforcing  elements,  the  expression  "radiate  from  the  column 
into  the  floor  slab  towards  substantially  all  parts  thereof";  whereas, 
in  claim  4  the  cantilever  head  rods  are  said  to  extend  laterally  outward 
in  different  directions. 

Here,  again,  the  slight  difference  in  the  phraseology  is  not  of  im- 
portance, and  was  not  so  considered  by  the  expert,  Martin,  in  the 
definition  given  above.  In  my  judgment,  there  is  no  such  difference 
between  claims  2  and  8  on  the  one  hand,  and  claims  1,  4,  and  6  on 
the  other  hand,  as  would  necessitate  a  different  conclusion  as  to  claims 
2  and  8,  either  with  reference  to  the  question  of  infringement  thereof 
by  the  Deere  &  Webber  structure,  or  with  reference  to  the  question  of 
invention,  in  view  of  the  decision  of  the  Circuit  Court  of  Appeals  in 
the  Moore  Case. 

The  conclusions,  therefore,  which  I  reach  are:  First,  that  the 
defendants*  structure  does  not  infringe  any  of  the  claims  1,  2,  4,  6, 
or  8.  Second,  that  said  claims,  and  each  of  them,  are  void  for  lack  of 
invention  in  view  of  the  prior  art,  as  held  in  the  case  of  Turner  v. 
Moore,  supra. 

Let  the  decree  be  prepared  dismissing  the  bill,  in  accordance  with 
the  foregoing  decision,  with  costs  to  the  defendant 


THE  CITY  OF  ST.  LOUIS. 

(District  CovLTt,  S.  D.  New  York.     December,  1016.) 

1.  Shipping  ^=»164 — Cabbiaoe  ov  Passenoebs — ^Pebsonal  Injuries — ^Dtttt 
OF  Tbeatuent. 

In  tbe  absence  of  any  statute  requiring  it,  there  is  no  duty  resting 
upon  a  coastwise  vessel  to  have  a  physician  or  surgeon  on  board  for  the 
treatment  of  passengers  who  may  be  injured. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Cent.  Dig.  §  533;  Dec.  Dig. 
«=>164.] 
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.2.  Shipping  ^=:»166(1)— Gabriage  of  Passengers — ^Tbeatsoent  of  Injured 
Passenger. 

Libelant,  while  a  passenger  on  a  steamship  bound  from  Savannah  to 
New  York,  fell  from  her  berth  and  sprained  her  ankle.  The  injury  was 
treated  by  the  steward,  as  shown  by  the  evidence,  by  the  proper  applica- 
tion of  standard  remedies.  Held,  that  there  was  no  negligence  on  the 
part  of  the  vessel  or  its  steward  which  rendered  It  liable  for  any  ill 
effects  which  may  have  followed  the  injury. 

[Ed.  Note.— For  other  cases,  see  Shipping.  Cent.  Dig.  {{  53S-{^6,  549; 
Dec.  Dig.  «=5>166(1).] 

In  Admiralty.  Suit  by  Nettie  H.  Mills  against  the  steamship  City 
of  St.  Louis.    Decree  for  respondent. 

Felt  &  Elias,  of  New  York  City,  for  libelant. 

Barry,  Wainwright,  Thacher  &  Symmers,  of  New  York  City,  for 
claimant. 

NETERER,  District  Judge.  Libelant  charges  that  the  steamship 
City  of  St.  Louis  is  an  American  vessel,  operated  as  a  common  carrier 
of  freight  and  passengers  for  hire  between  the  ports  of  Savannah,  in 
the  state  of  Georgia,  and  the  city  of  New  York ;  that  on  the  3d  day 
of  September,  1915,  she  took  passage  thereon  at  the  port  of  Savannah 
for  the  port  of  New  York,  and  paid  for  and  was  provided  second 
cabin  accommodations,  and  that  while  the  steamship  was  off  the  coast 
of  Cape  Hatteras,  and  while  libelant  was  asleep,  "the  said  steamship 
gave  a  sudden  lurch  and  tossed  said  libelant  from  the  berth  assigned 
to  her,"  causing  serious  injuries,  and  spraining  the  ankle  of  her  left 
foot ;  and  charges  that  in  response  to  her  screams  and  cries  and  moans 
the  steward  came  and  treated  her  for  her  injuries,  and  applied  lo- 
tions, medicines,  and  other  treatment,  that  he  carelessly,  negligently,  and 
unskillfully  treated  her  in  connection  with  her  injuries,  and  applied 
lotions  and  applications  which  contained  harmful  poisons  and  other 
dangerous  ingredients,  and  that  as  the  result  of  such  treatment  she  be- 
came sick,  sore,  and  disabled,  and  still  continues,  and  that  she  has  been 
damaged. 

Claimant  admits  that  libelant  became  a  passenger  upon  the  steam- 
ship, but  denies  that  she  suffered  any  injury  because  of  default  or  neg- 
ligence on  its  part,  or  any  of  its  servants  or  agents. 

The  testimony  shows  that  at  about  3  o'clock  a.  m.,  while  the  City 
of  St.  Louis  was  off  Cape  Hatteras,  libelant,  who  was  occupying  an 
upper  berth  in  a  stateroom  as  a  matter  of  choice,  fell  from  the  l^rth 
and  sprained  her  ankle.  Her  condition  was  called  to  the  attention  of 
the  ship's  steward,  who  treated  her  injured  ankle  by  washing  the  foot 
and  ankle  in  alcohol,  and  then  massaged  her  instep  and  applied  soap 
liniment,  which  he  testified  had  been  purchased  from  a  reputable  drug- 
gist in  New  York,  and  which  had  been  frequently  used  in  similar 
cases  without  injurious  results.  A  bandage  was  placed  upon  the  ankle, 
and  later,  about  9  o'clock  in  the  morning,  the  ankle  was  again  exam- 
ined, the  bandage  taken  off,  liniment  applied,  and  a  new  bandage  put 
on.  At  this  time  the  foot  was  not  swollen  or  blistered.  Some  time 
during  the  evening  of  the  same  day,  upon  complaint  of  libelant,  the 
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steward  took  off  the  bandage  and  found  across  the  top  of  the  instep  a 
place  about  2V^  inches  long  and  about  2  inches  wide  that  had  become 
blistered  in  three  places.  As  a  remedy  for  the  blister,  zinc  ointment 
was  applied  and  a  bandage  placed  upon  the  ankle.  This  operation  was 
repeated  the  next  morning.  It  was  shown  upon  the  trial  that  soap 
liniment  is  a  standard  preparation,  and  tliat  it  is  a  proper  remedy  to 
use  in  connection  with  such  injuries,  as  is  also  zinc  ointment,  which  had 
been  used  by  the  steward. 

[  1  ]  Libelant  contends  that,  while  there  is  no  federal  statute  requir- 
ing a  coastwise  vessel  to  have  a  physician  or  surgeon  on  board,  it  still 
would  be  required,  under  the  obligations  resting  upon  it  as  a  common 
carrier  under  the  common  law,  to  carry  a  physician,  and  cites  in  sup- 
port of  this  contention  the  following  quotation  from  5  Am.  &  Eng. 
Enc.  Law,  558: 

"The  rule  may  be  stated  to  be  that  a  carrier  Is  bound  to  exercise  the  strict- 
est vi^ilapce  in  receiving  a  passenger,  conveying  liim  to  bis  destination,  and 
setting  bim  down  safely." 

And  the  following  from  Carroll  v.  Staten  Island  R.  R.  Co.,  58  N. 
Y.  128,  17  Am.  Rep.  221 : 

"The  gravamen  of  an  action  against  a  carrier  of  passengers  for  injuries 
sustained  is  the  breach  of  the  duty  imposed  upon  him  by  law  to  carry  safely, 
so  far  as  human  skill  and  foresight  can  go,  the  persons  hbe  undertakes  to 
carry." 

These  authorities  have  no  application  to  the  issue  in  this  case*  They 
clearly  refer  only  to  a  degree  of  care  as  against  physical  injuries,  and 
do  not  impose  a  duty  to  provide  for  medical  skill  in  the  event  injuries 
are  sustained. 

[2]  The  libelant,  if  she  can  recover,  can  recover  only  upon  the 
ground  of  negligent  conduct  on  the  part  of  the  steward  in  treating  the 
injured  member.  The  respondent  ship  was,  under  the  law,  required 
to  exercise  the  utmost  diligence  and  care  in  maintaining  a  safe  environ- 
ment for  the  libelant  against  the  negligent  and  careless  conduct  of  its 
servants  and  agents,  and  also  against  the  irregular  conduct  of  any 
other  person,  from  whatever  source  such  irregularities  might  arise, 
which  might  reasonably  be  anticipated  or  naturally  expected  to  occur, 
in  view  of  the  surrounding  circumstances,  taking  into  consideration  the 
number  and  character  of  the  persons  on  board. 

No  complaint  is  made,  except  as  to  the  steward's  conduct,  other 
than,  as  stated,  for  omission  to  carry  a  physician.  The  testimony  does 
not  show  that  the  steward  did  anything  that  he  should  not  have  done. 
He  acted  in  a  reasonably  prudent  manner,  applied  standard  remedies, 
and,  so  far  as  disclosure  is  made  by  the  evidence,  did  all  that  a  rea- 
sonably prudent  man  could  have  done  under  the  circumstances.  He 
was  not  a  physician,  but  he  did  on  behalf  of  the  respondent  ship  ren- 
der such  first  aid  as  was  necessary  to  any  person  injured. 

The  other  cases  cited  do  not  support  libelant's  contention.    In  Com- 

pagnie  Generale  Transatlantique  v.  Bump,- 234  Fed.  52, C.  C.  A. 

,  the  captain  had  placed  the  passenger  in  a  position  where  she  was 
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A.  314,  4  L.  R.  A.  (N.  S.)  49,  7  Ann.  Cas.  202,  the  libelant  was  a  sea- 
man on  the  vessel,  and  received  a  fracture  of  the  leg,  and  upon  re- 
covery it  was  found  that  one  leg  was  shorter  than  the  other,  and  the 
master  was  charged  for  not  giving  him  proper  care  and  attrition.  The 
court  (144  Fed.  at  page  378,  75  C.  C.  A.  316,  4  U  R.  A.  [N.  S.]  49, 
7  Ann.  Cas.  202),  said: 

"In  considering  whether  he  was  or  was  not  •  •  •  careful,  we  are 
bound,  so  far  as  possible,  to  put  ourselves  in  his  place.  He  was  not  required 
to  have  the  skill  or  discernment  of  a  surgeon,  and  the  opinion  which  her 
formed,  If  viewed  In  no  clearer  light  than  was  afforded  ♦  ♦  ♦  to  him, 
does  not  appear  to  have  been^  an  unreasonable  one,  and  the  treatment  which 
he  adopted,  when  considered  in  connection  and  conformity  with  that  opinion, 
was  neither  negUgent  nor  improper." 

The  libel  is  dismissed,  and,  in  view  of  the  fact  that  the  action  was 
prosecuted  in  forma  pauperis,  without  costs. 


CHICAGO,  M.  &  ST.  P.  RY.  CO.  v.  CITY  OF  MINNEAPOLIS  et  al.  (MINNE- 
APOLIS STEEL  &  MACHINERY  CO.  et  al..  Interveners.)  * 

(District  Court,  D.  Minnesota,  Fourth  Division.    August  15,  1916.) 

1.  Railboads  ^=»99(2) — ^Aboution  or  Gkadb  Cbossinos — Obdinanob — CoN- 

STBUCnON. 

A  municipal  ordinance  to  compel  a  railway  company  to  depress  its 
tracks  to  avoid  crossing  streets  at  grade  in  the  manner  thereinafter  set 
forth,  followed  by  provisions  requiring  the  streets  and  avenues  to  be  car- 
ried across  the  tracks  by  bridges  constructed  in  accordance  with  the 
plans  and  speclflcatlons  of  the  city  engineer,  fixing  the  width  and  grades 
of  the  bridges,  requiring  the  sewers,  water  pipes,  and  similar  structures  to 
be  removed  and  restored  under  the  approval  of  the  city  engineer,  which 
ordinance  was  adopted  after  the  dty  engineer,  acting  under  an  earUer 
resolution  of  the  council,  had  prepared  complete  plans  for  the  depression, 
according  to  which  the  tracks  were  to  be  17  feet  below  their  present 
level,  does  not  permit  the  tracks  to  be  depressed  to  a  lower  level,  though 
the  level  of  the  tracks  is  not  mentioned  in  the  text  of  the  ordinance. 

[Ed.  Note. — For  other  cases,  see  RaUroads,  Cent  Dig.  {  294;  Dec  Dig. 
«=»99(2).l 

2.  Railroads  <©=»99(2) — Construction — Statute. 

Laws  1913,  Minn.  c.  307  (Gen.  St.  1913,  §§  427^-1280).  prohibits  a  railroad 
company  from  constructing  any  overhead  structures  across  its  tracks  at  a 
less  height  than  21  feet  above  the  top  of  the  rail.  It  was  amended  by 
Laws  1913,  c  448  (Gen.  St.  1913,  §  4277),  by  adding  a  proviso  excepting 
from  its  operation  the  depression  of  the  tracks  of  a  railway  company  on 
which  work  had  theretofore  begun.  Held,  that  the  statute,  but  not  the 
proviso,  applied  to  the  depression  of  railroad  tracks  ordered  by  a  munici- 
pal ordinance,  though  on  another  part  of  the  line  of  the  same  company 
within  the  city,  not  aflPected  by  the  ordinance,  the  work  of  depressing  the 
tracks  had  already  begun  under  a  separate  and  different  plan. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  {  294;  Dec.  Dig. 
«8=>99(2).] 

8.  Railroads  ^=>99(2) — ^Abolition  of  Gbadb  Crossings — Ordinancb — Evi- 
dence. 

In  a  suit  to  restrain  the  enforcement  of  a  municipal  ordinance  requir- 
ing a  railway  to  depress  Its  tracks  under  plans  which  called  for  only  18 
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feet  clearance  between  the  rails  and  the  bridges  above,  evidence  held 
clearly  to  show  that  such  clearance  is  insufficient  and  unsafe  in  view  of 
the, size  of  freight  cars  now  in  common  use. 

[Ed.  Note.— For  other  cases,  see  Bailroads,  Cent  Dig.  {  2M;  Dec.  Dig. 
<S=»99(2).] 

4.  Railboads  ^s^dOCD-^ABOLiTiow  OF  Gbadk  Cbossinos — Ordinance — ^Valid- 

ity. 

A  municipal  ordinance,  requiring  the  lowering  of  railway  tracks  to 
avoid  grade  crossings,  though  within  the  city's  police  power,  is  open  to  in- 
quiry as  to  its  necessity  or  reasonableness  to  determine  whether  its  en- 
forcement will  deprive  parties  of  their  property  without  due  process  of 
law. 

[Bd.  Note.— For  other  cases,  see  Bailroads,  Cent  Dig.  {  293 ;  Dec  Dig. 

5,  Bailboads  ^=»d9(l) — ^Aboution  of  Gbadb  Cbossings — Obdinances^^Pbe- 

SUICPTION. 

The  presumption  is  in  favor  of  a  municipal  ordinance,  requiring  the 
lowering  of  railway  tracks  to  avoid  grade  crossings,  and  if  that  is  the 
only  method  to  accomplish  the  result,  it  cannot  be  adjudged  unnecessary, 
unreasonable,  or  arbitrary,  except  under  most  unusual  circumstances. 

[Ed.  Note.--For  other  cases,  see  Bailroads,  Gent  Dig.  §  298 ;  Dec  Dig. 
<&=»99(1).] 

e.  Railboads  ^»99(2) — ^Abolition  of  Gbade  Cbossings — Obdinance — Evi- 
dence— ^Altebnativb  Plan. 

In  a  suit  to  restrain  the  enforcement  of  an  ordinance  requiring  the 
lowering  of  railway  tracks  to  avoid  grade  crossings,  plaintiff  can  show 
that  there  is  another  feasible  plan  to  accomplish  the  result 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  §  294;  Dec  Dig. 
«&»99(2).] 

7.  Railboads  9=»99(1) — ^Abolition  of  Gbadb  Cbossings — Obdinance — Suits 
— Pabtieb. 

Owners  of  industries  along  the  line  of  a  railway  which  have  spur 
tracks  connected  therewith,  whether  they  have  vested  rights  in  such 
facilities  or  not,  are  entitled  to  be  heard  on  the  question  of  the  reason- 
ableness of  an  ordinance  requiring  the  depression  of  the  railway. 

[Ed.  Note. — ^For  other  cases,  see  Railroads,  Cent  Dig.  §  293;  Dec.  Dig. 
«=)99(1).] 

A.  Constitutional  Law  ^=»297 — ^Dus  Pbocess  of  Law — ^Abolition  of  Gbadb 
Cbossings — Obdinance. 

In  a  suit  to  restrain  the  enforcement  of  a  municipal  ordinance  com- 
pelling the  depression  of  railway  tracks,  Evidence  held  to  show  that  the 
provision,  requiring  the  depression  of  the  tracks  a  second  time  after 
they  had  reached  the  natural  level  at  the  railroad  yards,  in  order  to  pass 
under  one  street,  was  unnecessary,  unreasonable,  and  arbitrary  to  such 
an  extent  as  to  deprive  the  railroad  company  and  an  industrial  plant 
having  trackage  connections  therewith  of  their  property  without  due  pro- 
cess of  law. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  II  832- 
834;   Dec.  Dig.  i^=>29T.] 

9.  Municipal  Cobpobations  ^=»111(4) — Obdinanges — Pabtial  Invalidity. 

That  provision  of  the  ordinance  cannot  be  held  separable  from  the  rest 
of  It  so  that  its  invalidity  would  not  affect  the  provisions  for  depressing 
the  tracks  before  reaching  the  yards,  where  the  proceedings  In  the  coun- 
cil show  that  the  Invalid  provisions  were  treated  as  part  of  the  general 
scheme. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  Sf 
24S-251 ;   Dec.  Dig.  <&=»111(4).] 
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10.  Municipal  Cobpobations   «=»111(4) — Statutes  ^=»64(1) — Obdinanoes — 

Partial  Invalidity. 

A  statute  or  ordinance  can  be  held  valid  in  part  and  invalid  in  part 
only  when  the  legislative  body  has  manifested  an  intention  to  deal  with 
a  part  of  the  subject-matter  irrespective  of  the  rest 

[Ed.  Note. — For  other  cases,  see  Municipal  CJorporations,  Cent  Dig.  §S 
248-251;  Dec.  Dig.  €=»111(4);  Statutes,  Cent  Dig.  §§  58,  195;  Dec  Dig. 
«=>64(1).] 

11.  Municipal  Cobpobations  C=»504(1) — Police  Poweb< — Scope. 

The  police  power  can  be  exercised  for  the  safety,  health,  morals,  con- 
venience, or  general  prosperity  of  the  public,  but  an  ordinance  exercis- 
ing such  power  must  have  some  relation  to  one  or  more  of  such  objects, 
must  not  conflict  with  the  state  or  federal  Constitution,  nor  with  state 
or  federal  statutes,  and  must  not  arbitrarily,  unnecessarily,  or  unreason- 
ably invade  private  rights  or  property. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  S 
1316;   Dec.  Dig.  «g=»594(l).] 

12.  Railroads  ^=s>99(1) — ^Abolition  or  Gbads  Cbossinos-^Obdi nance — ^Rea- 
sonableness— Evidence. 

In  a  suit  to  restrain  the  enforcement  of  an  ordinance  requiring  the 
lowering  of  railway  tracks,  evidence  J^ld  to  show  that  the  ordinance  un- 
necessarily and  unreasonably  imperiled  the  safety  of  the  railway  em- 
ployes, and  imposed  unreasonable  expense  upon  the  railway  company,  and 
other  companies  having  trackage  connections,  amounting  to  a  practical 
confiscation  of  their  property  in  view  of  the  possibility  of  accomplishing 
the  same  result  by  elevating  the  tracks. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  §  293 ;  Dec  Dig. 
<3=>99(1).] 

In  Equity.  Suit  by  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany against  the  City  of  Minneapolis  and  others,  to  restrain  the  en- 
forcement of  a  municipal  ordinance  which  required  the  railway  com- 
pany to  depress  its  tracks,  in  which  the  Minneapolis  Steel  &  Machinery 
Company  and  others  intervened.  On  final  hearing.  Permanent  in- 
junction against  the  enforcement  of  the  ordinance  issued. 

F.  W.  Root,  Nelson  J.  Wilcox,  and  W.  H.  Norris,  all  of  Minneapolis, 
Minn.,  for  complainant. 

Charles  D.  Gould,  W.  H.  Morse,  and  Rome  G.  Brown,  all  of  Minne- 
apolis,  Minn.,  for  defendadts. 

Stringer  &  Seymour,  of  St.  Paul,  Minn.,  for  Chicago,  R.  I.  &  P. 
Ry.  Co. 

Lancaster,  Simpson  &  Purdy  and  Cobb,  Wheelwright  &  Dille,  all  of 
Minneapolis,  Minn.,  for  interveners. 

BOOTH,  District  Judge.  This  is  a  suit  brought  by  the  plaintiflf 
railway  company  against  the  city  and  certain  of  its  officers,  for  a  per- 
manent injunction  to  restrain  the  defendants  from  taking  any  steps  to 
enforce  the  provisions  of  an  ordinance  passed  by  the  city  council  of 
said  city,  requiring  the  railway  company  to  depress  the  plane  of  certain 
of  its  roadbed  and  tracks  between  Sixth  Avenue  South,  and  Thirty- 
Second  Street  East,  in  the  city  of  Minneapolis,  in  accordance  with  the 
terms  of  said  ordinance,  and  certain  plans  and  specifications  prepared 
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by  the  city  engineer.  A  motion  to  dismiss,  on  the  ground  that  the  court 
was  without  jurisdiction,  has  been  heard  and  denied.  A  motion  to  dis- 
miss, on  the  grounds  that  the  complaint  fails  to  state  a  cause  of  action, 
and,  further,  that  the  plaintiff  has  an  adequate  remedy  at  law,  has  also 
been  heard  and  denied.  By  petitions  duly  filed,  more  than  20  parties, 
being  owners  of  industries  located  along  the  right  of  way  of  the  plain- 
tiflF,  and  also  the  Chicago,  Rock  Island  &  Pacific  Railway  Company, 
whose  terminals  are  adjacent  to  the  tracks  of  plaintiff  company,  and 
are  reached  over  the  tracks  of  the  plaintiff  company  by  virtue 
of  contract  between  the  two  companies,  have  sought  to  intervene, 
claiming  to  have  an  interest  in  the  controversy;  they  have  been  al- 
lowed to  file  intervening  complaints  and  take  part  in  the  trial  of  said 
cause.  A  motion  for  a  preliminary  injunction  was  heard  upon  the 
pleadings  and  numerous  affidavits ;  and  an  order  has  been  made  grant- 
ing the  motion.  Voluminous  testimony  has  been  taken  on  behalf  of 
the  various  parties,  and  the  cause  has  been  submitted  upon  final  hear- 
ing. 
The  ordinance  involved  in  the  controversy  is  as  follows : 

An  ordinance  requiring  the  Chicago,  Milwaukee  &  St  Paul  Railway  Com- 
'  pany  to  depress  the  plane  of  certain  of  its  roadbed  and  tracks  within  the 
city  of  Minneapolis,  and  construct  an  undercrossing  at  Sixth  Avenue  South 
in  said  city. 

The  city  council  of  the  dty  of  Minneapolis  do  ordain  as  follows: 
Section  1.  The  CHicago,  Milwaukee  &  St  Paul  RaUway  Company  is  hereby 
ordered  and  required  at  its  sole  cost  and  expense,  except  as  herein  otherwise 
provided,  to  depress  the  plane  of  its  roadbed  and  tracks  along  the  main  line, 
and  part  of  the  line  of  the  Iowa  and  Minnesota  Division,  so-called,  within 
the  limits,  and  in  the  form  and  manner,  and  upon  the  terms  and  conditions 
hereinafter  set  forth,  that  is  to  say:  Beginning  at  the  east  line  of  Sixth 
Avenue  South  in  the  city  of  Minneapolis,  and  extending  southeasterly  to  Thir- 
ty-Second Street  East,  in  said  city. 

Sec.  2.  The  following  streets  and  avenues  now  crossing  said  railroad  within 
said  limits'  shall  be  carried  by  said  company  over  the  tracks  of  said  railroad 
upon  bridges  of  steel  or  reinforced  concrete  construction,  in  accordance  with 
plans  and  specifications  prepared  by  the  city  engineer  of  said  city. 

Sec.  3.  The  roadway  of  every  bridge  included  within  this  ordinance  shall  be 
paved  by  said  company  for  the  entire  length  thereof,  with  4-lnches  thick  creo- 
soted  block  pavement,  and  shall  have  a  sidewalk  upon  either  side  thereof, 
constructed  of  reinforced  concrete. 

Sec.  4.  The  width  of  the  roadway  and  sidewalks  of  the  several  bridges 
and  the  street  grades  of  same,  as  well  as  other  new  grades  of  the  various 
streets  affected  by  the  construction  of  said  bridges— shaU  be  as  foUows: 

Schedule  of  Bridges. 

Washington  Avenue  South. 

Width  of  roadway,  64  feet 

Width  of  each  sidewalk,  18  feet 

The  street  elevation  of  Washington  Avenue  South  at  center  line  of  said 
avenue  in  center  of  block  between  6th  and  7th  avenues  shall  be  115.25  feet 
above  city  datum;  northwest  corner  of  bridge  at  intersection  of  curb  line 
and  railway  right  of  way  line  shall  be  131.20  feet  above  city  datum;  north- 
east comer  of  bridge  at  intersection  of  curb  line  and  railway  right  of  way  line 
shall  be  130.35  feet  above  city  datum;  southwest  comer  of  bridge  at  intersec- 
tion of  curb  line  and  railway  right  of  way  line  shall  be  130.35  feet  above 
city  datum ;  southeast  comer  of  bridge  at  intersection  of  curb  line  and  rail- 
way right  of  way  shall  be  129.81  feet  above  city  datum;  center  line  of  Tenth 
Avenue  South  shall  be  121.00  feet  above  city  datum. 
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The  grade  of  the  approach  from  the  bridge  will  extend  to  the  center  of 
block  between  Sixth  and  Seventh  Avenues  South  to  the  present  grade,  and  to 
present  grade  of  Tenth  Avenue  South. 

Seventh  Avenue  South. 

The  grade  of  Seventh  Avenue  South  shall  be  on  an  unbroken  plane,  from 
present  grade  1J7.00  feet  above  dty  datum  at  a  point  halfway  between  Wash- 
ington avenue  and  Third  street,  to  new  grade  of  Washington  avenue  at  inter- 
section  with    Seventh    Avenue    South. 

Eighth  Avenue  South. 

The  grade  of  Eighth  Avenue  South  shall  be  on  an  unbroken  plane  from 
elevation  116.00  feet  above  city  datum  at  a  point  250  feet  southwesterly  of 
center  line  of  Washington  avenue  to  new  grade  of  Washington  avenue  at 
intersection  with  Eighth  Avenue  South. 

Ninth  Avenue  South. 

Width  of  roadway,  60  feet 

Width  of  each  sidewalk,  15  feet. 

The  grade  of  Ninth  Avenue  South  shall  be  on  an  unbroken  plane  from 
Washington  avenue  to  intersection  of  center  line  of  Ninth  Avenue  South  and 
northeasterly  railway  right  of  way  line  at  an  elevation  of  127.55  feet  above 
city  datum;  center  line  of  Ninth  Avenue  South  and  center  line  of  railway 
right  of  way  at  an  elevation  of  128.05  feet  above  city  datum ;  center  line  of 
Ninth  Avenue  South  and  southwesterly  railway  right  of  way  line  at  an  ele- 
vation of  127.55  feet  above  city  datum ;  center  line  of  Ninth  Avenue  South  and 
Third  street  at  an  elevation  of  124.00  feet  above  city  datum;  center  line  of- 
Ninth  Avenue  South  and  a  point  175  feet  southwestern  of  center  line  of 
Third  street,  124.90  feet  above  city  datum. 

(Here  follow  similar  provisions  with  reference  to  the  following  streets  and 
avenues.) 

Third  Street  South,  Tenth  Avenue  South,  Eleventh  Avenue  South,  Fourth 
Street  South,  Twelfth  Avenue  South,  Fifth  Street  South,  Tliirteenth  Avenue 
South,  Fourteenth  Avenue  South,  Sixth  Street  South,  Fifteenth  Avenue  South, 
Seventh  Street  South.  Sixteenth  Avenue  South,  Seventeenth  Avenue  South, 
Eighth  Street  South,  Cedar  avenue,  Franklin  avenue,  East  Twenty-Second 
street  and  East  Twenty-Fourth  street.  ^ 

East  Lake  Street. 

Width  of  roadway,  50  feet 

Width  of  each  sidewalk,  15  feet 

The  street  elevation  at  center  line  of  East  Lake  street  and  Hiawatha  avenue 
shall  be  131.00  feet  above  city  datum;  center  line  of  East  Lake  street  and 
southwesterly  railway  right  of  way  line  shall  be  134.40  feet  above  city  datum; 
center  line  of  East  Lake  street  and  center  line  of  railway  right  of  way  shall 
be  134.90  feet  above  city  datum ;  center  line  of  East  Lake  Street  and  northeast- 
erly railway  right  of  way  line  shall  be  134.40  feet  above  city  datum; 
center  line  of  East  Lake  street  and  Snelling  avenue  shall  be  128.00  feet  above 
city  datum. 

Sec.  5.  The  grades  of  the  several  streets  and  avenues  upon  which  bridges 
shall  be  constructed  as  aforesaid,  and  the  grades  of  the  several  streets  and 
avenues  in  which  the  approaches  to  any  of  said  bridges  shall  be  constructed, 
shall  be  and  the  same  are  hereby  changed  so  as  to  conform  to  the  several 
grades  in  the  schedule  of  bridges  herein  set  forth. 

Sec.  6.  The  approaches  to  bridges  shall  conform  to  the  grades  establish- 
ed by  this  ordinance  and  shall  be  in  all  other  respects  restored  by  said  com- 
pany as  near  as  may  be  to  the  condition  theretofore  existing,  including  the 
pavement  thereon. 

Sec  7.  The  grade  of  Twenty-Eighth  Street  East  shall  be  and  the  same  is 
hereby  changed  so  that  the  elevation  of  the  street  at  the  center  of  intersec- 
tion of  said  street  with  the  railroad  shall  not  exceed  4.2  feet  below  the  pres- 
ent grade  thereof,  and  shall  not  exceed  127.2  feet  above  city  datum;  and 
the  railroad  tracks  of  said  railway  company  shall  cross  said  street  at  grade. 
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Sec.  8.  The  grade  ot  Hiawatha  avenue  shall  be  and  the  same  hereby  to 
changed  so  that  the  elevation  of  the  same  at  the  center  of  Intersection  of  said 
avenne  with  the  railroad  shall  not  exceed  7.7  feet  below  the  present  grade 
thereof,  and  shall  not  exceed  122.8  feet  above  city  datum;  and  the  railroad 
tracks  of  said  railway  company  shall  cross  said  avenue  at  grade. 

Sec.  9.  It  is  expressly  provided,  anything  In  this  ordinance  to  the  contrary 
notwithstanding,  that  the  said  railway  company  shall  not  be  required  to  re- 
store any  part  of  the  paving  on  or  to  pave  any  part  of  such  bridges  which, 
by  reason  of  any  existing  law  or  ordinance,  it  Is  or  will  be  the  duty  of  any 
street  railway  company  itself  to  restore  or  pave. 

Sec.  10.  Any  street  railway  company  occupying  any  street  or  avenue  includ- 
ed within  this  ordinance,  shall,  whenever  by  said  railway  company  required, 
remove  temporarily  its  tracks  therefrom,  and  shall,  when  and  as  the  grade 
of  such  street  or  avenue  shall  be  changed,  as  in  this  ordinance  provided,  ac 
its  own  expense,  without  claim  for  damages,  conform  the  grade  of  its  tracK 
or  tracks  to  the  said  change  of  grade  of  said  street  or  avenue,  both  during 
and  after  the  bridging  of  said  street  or  avenue,  and  nothing  In  this  ordinance 
shall  operate  or  be  held  to  relieve  such  street  railway  company  from  any  lia- 
bility now  existing,  however  created  of  paving  such  street  or  avenue  between 
or  on  either  aide  of  the  rails  of  its  said  tracks,  in  the  manner  and  form  as 
now  required. 

Sec.  11.  All  water  pipe,  conduits,  sewers  and  other  similar  substructures 
belonging  to  the  city  that  may  be  disturbed  in  the  prosecution  of  such  work 
or  required  to  be  removed  or  deflected  from  the  position  In  which  they  are 
found'  shall  be  replaced  or  suitable  expedients  be  devised  and  provided  by 
said  railway  company,  under  the  approval  of  the  city  engineer,  to  restore 
them  as  fully  as  may  be  to  their  former  state  of  usefulness. 

Sec.  12.  Whenever,  in  the  prosecution  of  any  of  the  work  required  by  this 
ordinance,  it  becomes  necessary  to  disturb,  remove  or  protect  any  pipes,  con- 
duits, wires  or  other  property  belonging  to  any  private  corporation  or  Individ- 
ual, all  the  work  or  expense  required  therein  or  therefor,  as  well  as  all  dam- 
age occasioned  thereby,  shall  be  done  or.assimied  by  the  owner  or  owners  of 
such  pipes,  conduits,  wires  or  other  property,  and  sal()  railway  company  shall 
be  and  hereby  Is  wholly  relieved  from  doing  any  work,  or  assuming  any  ex- 
pense In  connection  therewith  or  paying  any  damage  occasioned  thereby. 

Sec.  13.  The  said  railway  company  shall  assume  and  pay  any  and  all  dam- 
ages to  which  the  adjacent  property  owner  may  be  lawfully  entitled,  caused 
by  the  change  of  the  grade  of  any  such  street  or  .avenue;  and  shall  defend 
any  suit  or  suits  which  may  be  brought  against  the  city  of  Minneapolis  for 
the  recovery  of  any  such  damages,  intervening  therein  If  necessary  for  such 
purpose,  and  shall  wholly  relieve  said  city  from  defending  the  same,  and 
shall  assume  and  pay  all  judgments  recovered  therein. 

Provided  that  in  case  any  such  suit  be  brought  against  said  city  it  will, 
before  the  last  day  to  plead  therein,  give  notice  thereof  in  writing  to  the  said 
railway  company,  for  the  purpose  of  enabling  such  defense  to  be  made  by 
said  railway  company ;  and,  in  default  of  such  notice,  the  said  railway  com- 
pany shall  not  be  held  liable  for  any  alleged  damages. 

Sec.  14.  The  said  railway  company  shall  build  and  maintain  a  suitable 
fence,  to  be  approved  by  the  city  engineer,  upon  and  along  the  entire  right 
of  way  of  said  railway  company  when  the  tracks  have  been  depressed. 

Sec.  15.  The  said  railway  company  shall  also  carry  its  tracks  where  the 
same  cross  Twenty-Seventh  Avenue  South,  over  said  avenue,  on  a  steel  or  re- 
inforced concrete  bridge,  in  accordance  with  plans  and  specifications  pre- 
pared by  the  city  engineer  of  said  dty. 

The  elevation  of  Twenty-Seventh  Avenue  South  at  the  intersection  of  said 
avenue  with  the  north  line  of  East  Twenty-Seventh  street  shall  be  117  feet 
above  city  datum,  and  at  a  point  64  feet  south  of  said  north  line  the  eleva- 
tion of  said  avenue  shall  be  116.5  feet  above  city  datum,  and  the  elevation  oif 
said  avenue  at  the  southerly  railway  right  of  way  shall  be  117  feet  above 
city  datum.  A  free  clearance  between  said  grade  at  Twenty-Seventh  avenue 
and  the  railway  bridge  shall  be  not  less  than  14  feet.  The  approaches  to  said 
under  crossing  on  Twenty-Seventh  avenue,  from  the  north  line  of  East  Twen- 
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ty-Seventh  street  and  from  the  southerly  railway  right  of  way  line,  shall  ex- 
tend on  an  ascending  grade  not  to  exceed  8  feet  in  100  feet  to  an  intersection 
with  the  present  surface  of  the  avenue. 

Sec.  16.  Permission  and  authority  are  herehy  given  said  railway  company, 
whenever  the  same  shall  be  necessary  in  the  prosecution  of  the  work  herein 
required,  to  lay  and  operate  temporary  tracks  upon  or  across  any  street  or 
avenue  mentioned  in  this  ordinance,  and  to  erect  and  maintain  temporary 
structures  and  falseworks  therein,  and  to  obstruct  or  divert  traffic  from  any 
such  street  or  avenue  to  such  an  extent  and  for  such  length  of  time  as  may  be 
approved  by  the  city  engineer.  But  said  railway  company  shall  thereafter 
restore  every  such  street  or  avenue  as  near  as  may  be  to  its  former  condi- 
tion. 

Sec.  17..  Permission  and  authority  are  hereby  given  said  railway  company, 
for  the  purpose  of  carrying  off  the  surface  or  flood  waters  from  its  property, 
to  make  and  maintain  connections  with  all  city  sewers.  The  same  to  be  made 
under  the  supervision  of  the  city  engineer. 

Sec.  18.  Said  Chicago,  Milwaukee  &  St  Paul  Railway  Company  is  also 
hereby  directed  and  required,  at  its  sole  cost  and  expense,  to  separate  the 
grade  of  its  railway  lines,  tracks  and  yards  at  Sixth  Avenue  South,  in  the 
City  of  Minneapolis  from  the  grade  of  said  Sixth  Avenue  South  at  its  inter- 
section with  said  railway  lines,  tracks  and  yards  of  said  company,  and  for 
that  purpose  to  make,  build  and  construct  an  undercrossing  or  viaduct  un- 
der its  said  railway  lines,  tracks  and  yards  at  their  intersection  with  said 
Sixth  Avenue  South,  upon  and  along  the  middle  22  feet  in  width  of  said  Sixth 
Avenue  South,  and  extending  from  Third  Street  South,  in  said  city,  north- 
easterly to  the  canal  between  Second  street  and  the  Mississippi  river  in  said 
city,  all  in  strict  conformity  with  the  plans  and  specifications  for  such  under- 
crossing  or  viaduct  prepared  by  and  on  file  in  the  office  of  the  city  engineer 
of  the  city  of  Minneapolis. 

For  the  purpose  of  constructing  said  undercrossing  or  viaduct  the  grade 
of  the  middle  22  feet  in  width  of  said  Sixth  Avenue  South  at  said  location 
is  hereby  established  as  follows,  to  wit: 

At  the  intersection  of  the  center  line  of  Sixth  Avenue  South  with  the  north- 
easterly curb  line  of  Third  Street  South,  117.50  feet  above  city  datum ;  at 
the  intersection  of  the  center  line  of  Sixth  Avenue?  South  with  the  southwest- 
erly curb  line  of  Washington  Avenue  South,  100.60  feet  above  city  datum; 
at  the  intersection  of  the  center  line  of  Sixth  Avenue  South  with  the  south- 
easterly side  line  of  Washington  Avenue  South,  99.40  feet  above  dty  datum ; 
at  the  intersection  of  the  center  line  of  Sixth  Avenue  South  with  the  north- 
easterly curb  line  of  Second  Street  South,  95  feet  above  city  datum;  and  at 
the  intersection  of  the  center  line  of  Sixth  Avenue  South  with  the  southwest- 
erly side  line  of  the  canal  between  Second  street  and  the  Mississippi  river,  90.72 
feet  above  city  datum;  and  the  grade  of  said  middle  22  feet  in  width  of 
Sixth  Avenue  South  shall  be  an  unbroken  plane  between  the  several  grade  ele- 
vation points  above  established. 

Sec.  19.  When  the  said  railway  companies  shall  have  completed  the  work 
required  by  this  ordinance,  then  and  thereupon  the  several  ordinances  of  the 
city  of  Minneapolis  relating  to  the  speed  of  railway  trains,  cars  and  engines, 
the  ringing  of  locomotive  bells,  and  the  maintenance  of  gates  and  flagmen, 
watchmen,  shall  cease  to  be  applicable  to  any  part  of  said  line  of  railroad  be- 
tween said  Sixth  Avenue  South  and  said  Thirty-Second  Street  Blast,  save 
only  at  said  Twenty-Eighth  Street  East  and  said  Hiawatha  Avenue  South. 

Sec.  20.  The  work  required  to  be  done  under  this  ordinance  shall  be  be- 
gun within  nine  months  after  publication  thereof,  and  shall  be  completed 
within  four  years  thereafter,  except  that  the  time  during  which  said  railway 
company  shall  be  prevented  from  work  by  strike  or  strikes,  and  the  time 
during  which  they  shall  be  restrained  by  Injunction  or  other  order  or  process 
of  a  court  of  competent  Jurisdiction,  of  which  it  shall  have  given  notice  to 
the  dty  attorney  of  the  city  of  Minneapolis,  and  the  time  during  which  the 
work  shall  be  delayed  In  consequence  of  the  failure  of  any  street  railway 
company  or  corporation  to  pave  any  part  of  any  such  bridge  required  to  be  by 
It  paved,  or  by  this  ordinance  required  by  It  to  be  performed,  shall  be  added 
to  the  date  herein  fixed  for  the  completion  of  said  work. 
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And  it  is  further  provided  that  if  said  railway  company  shall  be  delayed  in 
the  prosecution  of  the  said  work  required  to  be  done  under  the  provision  of 
this  ordinance  by  reason  of  the  failure  of  any  private  corporation  or  individ- 
ual to  comply  with  any  requirement  mentioned  in  section  12  of  this  ordi- 
nance, or  by  reason  of  any  delay  on  the  part  of  the  city  of  Minneapolis  or 
any  of  its  officers,  In  performing  any  of  the  duties  imposed  upon  it  or  them 
by  this  ordinance,  in  respect  to  the  work  herein  required  to  be  done  by  saia 
railway  company,  then  and  In  that  case  the  time  which  said  railway  com- 
pany shall  be  so  delayed,  as  well  as  the  time  which  said  railway  company 
shall  be  delayed  by  causes  beyond  its  control,  shall  be  added  to  the  time  during 
which  said  railway  company  is  required  by  the  terms  of  this  ordinance  to  com-* 
plete  said  work. 

Sec  21.  This  ordinance  shall  take  effect  and  be  in  force  from  and  after  its 
publication. 

Passed  Sept  12th,  1913. 

Earl  De  Laittre,  President  of  the  Council. 

Approved  Sept  18th,  1913. 

W.  G.  Nye,  Mayor. 
Attest: 

Henry  N.  Knott  City  Clerk. 

The  ultimate  question  in  the  suit  is  whether  a  permanent  injunction 
shall  issue  against  the  enforcement  of  the  ordinance.  Since  the  deci- 
sion of  the  Supreme  Court  of  the  state  of  Minnesota  in  the  case  of 
Twin  City  Separator  Co.  v.  Chicago,  Milwaukee  &  St  Paul  Railway 
Co.,  118  Minn.  491,  137  N.  W.  193,  there  can  no  longer  be  doubt  that 
the  city  of  Minneapolis  has  the  power  to  pass  an  ordinance  providing 
for  the  separation  of  street  and  railway  grades. 

See,  also,  Missouri  Pacific  Railway  v.  Omaha,  235  U.  S.  121,  35 
Sup.  Ct.  82,  59  L.  Ed.  157,  and  cases  there  cited. 

The  necessity  in  this  case  for  the  separation  of  the  street  grade  from 
the  railway  grade  along  plaintiff's  line  between  the  points  above  named 
is  not  in  dispute,  but  is  expressly  admitted  by  the  plaintiff  and  all  other 
parties  to  the  controversy. 

The  present  ordinance,  however,  is  attacked  by  the  plaintiff  and  the 
interveners  as  being  arbitrary  and  unreasonable,  and  as  having  the 
eflFect,  if  executed,  of  depriving  the  plaintiflf  and  the  interveners  of 
their  property  without  due  process  of  the  law.  More  specifically,  it  is 
claimed  on  the  part  of  the  plaintiff : 

(1)  That  the  subsoil  along  and  adjacent  to  the  track  sought  to  be 
depressed  is  marshy,  and  in  some  places  composed  of  quicksand,  and 
that  this  condition  makes  it  either  impossible,  or  possible  only  at  enor- 
mous expense,  to  maintain  and  operate  the  railway  tracks  depressed 
as  required  by  said  ordinance. 

(2)  That  the  depression  of  said  tracks  in  accordance  with  the  ordi- 
nance would  result  in  a  loss  of  one  of  the  five  tracks  now  located  upon 
the  right  of  way  along  the  route  of  the  proposed  depression. 

(3)  That  the  depression  of  said  tracks  in  accordance  with  the  pro- 
visions of  the  ordinance  would  leave  but  18  feet  headroom  or  clearance 
between  the  tracks  and  the  bridges  over  the  streets  and  avenues,  and 
that  this  clearance  is  insufficient  for  the  safe  and  practical  operation 
of  the  railway,  and,  furthermore,  that  it  is  contrary  to  the  require- 
ments of  chapter  307  of  the  General  Laws  of  Minnesota  for  1913  (Gen. 
St.  1913,  §§  4272-4280),  as  amended  by  chapter  448  (Gen.  St.  1913,  § 
4277)  thereof. 
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(4)  That  the  operations  of  the  railway  over  the  tracks  affected  are 
largely  in  the  nature  of  switching  operations,  and  would  be  seriously 
interfered  with  if  the  tracks  were  depressed  in  accordance  with  the 
ordinance,  and.  the  dangers  accompanying  operation  largely  increased, 
on  account  of  the  overhead  and  side  structures,  and  on  account  of  the 
frequent  accumulation  of  smoke,  steam,  and  gases  in  the  depression, 
which  would  lessen  the  efficiency  of  signals,  and  hinder  the  carrying 
out  of  switching  movements. 

(5)  That  the  proposed  depression  would  necessitate  extensive 
changes  in  the  city  sewers,  water  mains,  conduits,  and  other  under- 
ground structures,  at  a  large  and  unnecessary  expense. 

(6)  That  the  carrying  out  of  the  provisions  of  the  ordinance  would  de- 
stroy or  drive  away  many  industries  located  along  the  railway  between 
the  points  in  question,  and  would  prevent  new  industries  from  locat- 
ing along  said  tracks,  to  the  financial  loss  of  the  railway  company,  and 
that  other  industries  would  be  put  to  enormous  and  unnecessary  ex- 
pense in  adjusting  themselves  to  the  depressed  tracks. 

(7)  It  is  also  contended  by  the  plaintiff  that  there  is  an  alterna- 
tive plan  of  separating  the  grades  of  the  city  streets  from  the  grade 
of  the  railway  tracks,  namely,  by  elevating  the  railway  tracks  be- 
tween the  points  in  question;  that  this  latter  method  would  insure, 
equally  with  the  depression  plan,  the  great  object  sought  in  separating 
the  grades,  namely,  the  safety  of  the  public ;  that  it  would  avoid  dif- 
ficulties due  to  the  character  of  the  subsoil;  that  it  would  obviate 
the  loss  of  one  of  the  railway  tracks;  that  it  would  not  interfere 
with  the  sewers,  conduits,  and  other  underground  structures;  that 
the  industries  along  the  tracks  could  be  more  readily  adjusted  to  the 
new  conditions,  and  at  much  less  expense;  that  the  operation  of  the 
railway  would  be  much  less  dangerous  to  the  railway  employes,  by 
reason  of  the  absence  of  overhead  and  side  structures,  and  freedom 
from  smoke,  gases,  etc.;  that  the  resulting  damages,  if  any,  to  abut- 
ting owners  would  be  much  less  upon  the  elevated  plan  than  upon  the 
depression  plan,  and  that  the  expense  to  the  railway  company  upon 
the  elevated  plan  would  be  less  by  upwards  of  $3,000,000  than  upon 
the  depression  plan. 

The  interveners  join  with  the  plaintiff  in  these  contentions. 
The  position  of  the  city  may  be  outlined  as  follows : 

(1)  The  necessity  of  separating  the  grades  being  conceded,  the 
choice  of  method  lies  with  the  city,  and  not  with  the  railway  company. 

(2)  That  the  character  of  the  subsoil  is  not  such  as  to  render  im- 
practicable the  depression  plan. 

(3)  That  the  ordinance  does  not  call  for  an  18-foot  headroom,  and 
that  if  the  railway  company  desires  more,  it  may  depress  the  tracks 
still  lower. 

(4)  That  if  the  depression  plan  causes  a  loss  of  one  of  the  present 
tracks  of  the  railway  company,  additional  right  of  way  for  replacing 
said  track  may  be  acquired  by  the  railway  company  tlirough  condem- 
nation proceedings. 

(5)  That  industries  along  the  right  of  way  have  no  vested  rights 
in  their  present  railway  facilities ;   that  the  expense  of  adjustment  is  no 
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concern  of  the  city ;  and  that  if  any  of  them  cannot  be  provided  with 
trackage  facilities  upon  the  depression  plan,  it  is  a  deprivation  inci- 
dent to  a  necessary  public  improvement,  and  must  be  borne  by  the 
owners  of  the  industries. 

(6)  That  the  safety  and  convenience  of  the  general  traveling  public 
will  be  better  served  upon  the  depression  plan  than  upon  the  suggest- 
ed elevation  plan,  and  that  this  is  of  importance  paramount  to  the  con- 
venience of  the  railway  company  in  the  operation  of  its  trains,  or  to 
the  safety  of  its  employes,  if  their  safety  would  be  lessened  by  the 
depression  plan. 

(7)  That  sightliness  is  an  element  to  be  taken  into  consideration, 
and  that  this  makes  largely  in  favor  of  the  depression  plan. 

(8)  That  the  question  of  expense,  whether  in  connection  with  chang- 
ing the  sewers,  adjusting  the  industries,  or  reconstructing  the  right  of 
way  and  tracks,  is  one  of  little  or  no  weight  in  detenninmg  the  valid- 
ity of  the  ordinance  in  question. 

[1]  The  first  question  to  be  determined  is,  What  does  the  ordi- 
nance provide?  In  other  words,  what  demand  is  made  by  it  upon  the 
railway  company? 

'  The  main  point  of  dispute  is  as  to  the  depth  of  the  depression 
called  for  by  the  ordinance.  On  the  part  of  the  plaintiflF  it  is  contend- 
ed that  a  17-foot  depression  is  provided  for;  on  the  part  of  the  city, 
that  no  particular  depth  is  specified,  but  that  the  railway  company  is 
at  liberty,  according  to  its  necessity,  to  depress  to  any  depth  required. 
The  text  of  the  ordinance  does  not,  in  terms,  provide  for  any  specific 
depth  of  depression.     Section  1  requires  the  railway  company — 

"to  depress  the  plane  of  its  roadbed  and  tracks  *  *  *  in  the  form  and 
manner,  and  upon  the  terms  and  conditions  hereinafter  set  forth,  that  is  to 
say:  Beginning  at  the  east  line  of  Sixth  Avenue  South  in  the  city  of  Minne- 
apolis, and  extending  southeasterly  to  Thirty-Second  Street  East,  in  said 
dty." 

**See.  2.  The  following  streets  and  avenues  noW  crossing  said  railway  with- 
in said  limits  shall  be  carried  by  said  company  over  the  tracks  of  said  rail- 
road upon  bridges  of  steel  or  reinforced  concrete  construction,  in  accordance 
with  plans  and  specifications  prepared  by  the  city  engineer  of  said  city." 

"Sec.  4.  The  width  of  the  roadway  and  sidewalks  of  the  several  bridges 
and  the  street  grades  of  the  same,  as  well  as  other  new  grades  of  the  various 
streets  affected  by  the  construction  of  said  bridges,  shall  be  as  follows  [Then 
follows  a  schedule  of  bridges]." 

'*Sec.  11.  All  water  pipe,  conduits,  sewers,  and  other  similar  substructures 
belonging  to  the  city  that  may  be  disturbed  in  the  prosecution  of  such  work 
or  required  to  be  removed  or  deflected  from  the  position  in  which  they  are 
fonnd  shall  be  replaced  or  suitable  expedients  be  devised  and  provided  by  said 
railway  company,  under  the  approval  of  the  city  engineer,  to  restore  them  as 
fully  as  may  be  to  their  former  state  of  usefulness." 

It  thus  appears  that  plans  are  specifically  referred  to  in  the  ordi- 
nance, and  that  they  are  referred  to  for  the  purpose  of  indicating  how 
the  work  is  to  be  done.  It  is  claimed  by  counsel  for  the  city  that  these 
plans  have  reference  to  bridges  only,  and  have  nothing  to  do  with 
the  depth  of  the  depression ;  that  if  the  city  engineer  placed  upon  said 
plans  figures  and  drawings  showing  the  depth  of  depression,  he  did 
so  without  authority  from  the  city  council.     A  brief  reference  to 
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some  of  the  steps  taken  at  the  time  of  the  preparation  and  passage 
of  the  ordinance  refutes  these  claims. 

It  is  shown  by  the  evidence  that  on  March  14,  1913,  a  special  com- 
mittee on  grade  elimination,  of  the  city  council,  recommended: 

"That  the  city  engineer  be  Instructed  to  draw  plans  for  the  depression  of 
the  Chicago,  Milwaukee  &  St  Paul  main  line  to  the  feasible  maximum  depth, 
from  the  Milwaukee  Depot  to  Twenty-Sixth  street,  and  the  city  attorney  be 
instructed  to  draw  an  ordinance  to  conform  with  said  plans." 

The  words  "Twenty-Sixth  street"  were  stricken  out  by  the  city 
council,  and  the  words  "Twenty-Seventh  avenue,  including  the  I.  & 
M.  Division  of  the  Milwaukee  Railway  to  East  Lake  street,"  inserted 
in  lieu  thereof.    Thereupon  a  resolution  was  adopted  as  follows: 

"Moved  that  the  dty  attorney  and  the  city  engineer  be  directed  to  pre- 
pare plans  and  ordinance  and  submit  same  within  sixty  (60)  days  to  the  city 
council,  for  lowering  the  tracks  In  accordance  with  the  above  report" 

"Moved  to  amend  said  motion  by  adding  at  the  end  thereof  the  following: 
*And  that  the  city  engineer  be  directed  to  furnish  an  estimate  of  the  cost  of 
depressing  the  tracks.* " 

On  July  11,  1913,  the  city  engineer  made  his  report  (Exhibit  C)  in 
accordance  witH  the  foregoing  resolution.  In  said  report  occurs  the 
following  language: 

"According  to  your  instructions  to  draw  plans  for  the  depression  of  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company's  main  line,  to  the  feasible 
maximum  depth.  *  *  *  The  depression  has  been  commenced  at  the  east 
line  of  Sixth  Avenue  South  on  an  0.8  per  cent,  rate  of  grade,  tUl  the  depres- 
sion reaches  about  17  feet  at  Third  Street  South.  This  depression  has  then 
been  practically  maintained,  to  a  little  beyond  Twenty-Second  Street  East 
•  ♦  ♦  From  a  point  midway  between  Twenty-Seventh  and  Twenty-Eighth 
streets  the  tracks  are  again  depressed  on  an  0.8  per  cent,  rate  of  grade,  to 
reach  a  17-foot  depression  at  East  Lake  street."  A  clear  headroom  of  18 
feet  has  been  provided  for,  upon  the  advice  of  the  city  attorney;  three  feet 
has  been  assumed  for  the  space  occupied  by  the  bridge  floors."  The  esti- 
mated cost  of  the  entire  improvement,  but  without  consideration  of  changes 
of  industrial  side  tracks  and  damage  to  property,  if  any,  is  for  track  depres- 
sion, complete  with  bridges,  etc.,  $2,095,000.  Cost  of  change  of  sewer  system, 
$225,000.  Cost  of  change  of  water  pipe  system,  $25,000.  Total  cost,  $2,345,000. 
All  required  data  has  been  incorporated  in  an  ordinance  submitted  by  the  city 
attorney  and  accompanying  this  report." 

The  plans  referred  to  in  the  report,  and  accompanying  the  same, 
being  Exhibits  El  and  E2  were  introduced  in  evidence.  The  legend 
upon  Exhibit  El  contains  the  heading  "Plan  Showing  Separation 
Grade."  Upon  the  plan  are  shown,  with  figures  given,  "Old  Elevation 
of  Top  of  Rail,"  "New  Elevation  of  Top  of  Rail,"  and  "New  Eleva- 
tion of  Bridge  Floor." 

It  is  contended  by  the  city  that  the  textual  part  of  the  ordinance 
would  fit  plans  for  a  21-foot  depression  as  well  as  plans  for  a  17- foot 
depression.  However  this  may  be,  it  is  clear  from  the  evidence  that 
the  city  council  in  passing  the  ordinance  had  in  mind  a  17-foot  de- 
pression, which,  in  accordance  with  the  plans,  provided  for  an  18-foot 
headroom.  The  textual  provisions  of  the  ordinance  and  the  plans,  tak- 
en together,  constituted  the  demand  made  by  the  city  upon  the  rail- 
way company.  That  demand  was  for  a  17- foot  depression  of  tlie 
tracks  and  a  raising  of  the  streets  at  the  crossings  approximately  4 
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feet;   the  thickness  of  the  bridge  floors,  being  approximately  3  feet, 
would  thus  leave  a  headroom  of  18  feet. 

To  hold  now  that  the  railway  company  is  at  liberty  to  depress  ics. 
tracks  21  feet  without  further  action  on  the  part  of  the  city  council 
is  to  make  in  part  a  new  ordinance.  This  is  not  permissible.  The 
city  council  was  evidently  of  the  opinion  that  18-foot  headroom  was 
sufficient.  To  secure  this,  it  was  willing  to  raise  the  grade  of  the 
streets  at  the  crossing  4  feet.  If  an  18-foot  headroom  could  be  ob- 
tained by  a  21-foot  depression,  leaving  the  grade  of  the  streets  at  the 
crossings  as  they  are  now,  it  cannot  be  said  with  certainty  that  the 
city  council  would  be  willing  that  the  grade  of  the  streets  should  be 
raised  4  feet. 

The  rearrangement  of  the  sewer  system  and  other  substructures 
was  contemplated  on  a  basis  of  a  17- foot  depression.  The  plans  show 
this,  and  the  figures  of  estimated  cost  of  rearrangement  are  on  that 
basis.  What  action  the  city  council  might  take  if  the  railway  com- 
pany undertook  to  make  a  21-foot  depression,  and  rearrange  the  sewer 
system  and  other  substructures  upon  that  basis,  cannot  be  foreseen. 
It  is  certain  that  the  railway  company  in  undertaking  to  do  this  would 
be  acting  outside  of  and  contrary  to  the  commands  of  the  ordinance. 
The  railway  company  could  not  legally  demand  from  the  city  engineer 
plans  for  bridges,  and  for  the  rearrangement  of  the  sewer  system  dif- 
ferent from  those  already  contemplated  on  the  basis  of  a  17-foot  de- 
pression. The  railway  company  could  not  legally  follow  any  plans 
except  those  furnished  by  the  city  engineer.  j 

My  conclusion  upon  this  question,  after  considering  all  of  the  evi- 
dence bearing  upon  it,  is  that  the  plans  are  part  of  the  ordinance,  and 
that  the  ordinance,  properly  construed,  calls  for  a  17-foot  depression 
and  an  18-foot  headroom,  and  that  the  effect  of  the  ordinance  must 
be  discussed  upon  that  basis. 

Placing  this  construction  upon  the  ordinance,  it  becomes  neces- 
sary next  to  examine  the  objections  urged  against  its  enforcement. 

1.  The  question  of  the  subsoil  along  the  route  between  Sixth  Ave- 
nue South  and  Thirty-Second  Street  East  was  gone  into  upon  the 
trial  to  a  very  considerable  extent.  Evidence  was  given  by  experts 
upon  behalf  of  the  railway  company  and  the  city.  Evidence  and  ex- 
hibits were  also  introduced,  showing  the  results  of  experimental  bor- 
ings at  various  points  along  the  route.  It  is  not  necessary  to  go  into 
this  evidence  in  detail.  Upon  consideration  of  the  whole  of  it,  I  have 
reached  the  conclusion  that  the  contention  of  the  railway  company 
cannot  be  sustained.  The  weight  of  evidence  is  clearly  to  the  effect 
that  the  subsoil,  while  not  of  the  best  character  for  depression  of 
tracks,  nevertheless  is  not  such  as  to  render  depression  either  impos- 
sible or  impracticable,  even  though  such  depression  be  carried  to  a 
depth  of  several  feet  below  the  proposed  17  feet  called  for  by  t)ie  ordi- 
nance. The  subsoil  in  some  places  is  such  as  to  render  the  work  dif- 
ficult and  expensive,  but  not  beyond  the  range  of  modem,  practical 
engineering. 

2.  As  to  the  loss  of  one  track.  It  is  conceded  that  the  carrying  out 
of  the  ordinance  would  result  in  the  loss  to  the  railway  company  of 
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one  of  its  present  five  tracks.  The  evidence  shows  that  this  would 
be  a  severe  loss.  All  of  the  present  five  tracks  are  in  almost  con- 
•  stant  use,  atid  it  is  doubtful  whether  even  the  present  business  of  the 
railway  company  could  be  efficiently  handled  on  four  tracks  only. 
It  is  true,  as  the  city  suggests,  that  the  railway  company  could,  by 
condemnation,  acquire  additional  land  for  a  fifth  track.  This,  how- 
ever, would  necessitate  the  widening  of  the  depression,  the  lengthen- 
ing of  the  bridges  over  the  railway  tracks,  and  a  negotiation  with  the 
city  council  for  the  purpose  of  obtaining  its  consent  to  the  neces- 
sary changes,  or  litigation  in  the  absence  thereof.  Additional  right 
of  way  would,  of  course,  entail  additional  expense. 

[2]  3.  As  to*  the  question  of  headroom,  or  clearance.  According 
to  the  constructions  above  given  to  the  ordinance,  a  headroom  of  only 
18  feet  is  thereby  provided,  and  the  question  arises  as  to  the  suffi- 
ciency of  this  headroom.  By  chapter  307,  General  Laws  of  Minnesota 
for  1913,  a  headroom  of  21  feet  from  the  top  of  the  rail  is  demand- 
ed. But  it  is  claimed  by  the  city  that  the  statujte  does  not  apply  to 
the  plaintiff  railway  company  when  read  in  connection  with  the 
amendment  contained  in  chapter  448  of  the  Laws  of  1913. 

The  statutes  in  question  have  not  been  construed  by  the  Supreme 
Court  of  the  state  of  Minnesota,  touching  the  point  here  in  question. 
If  a  construction  had  been  placed  upon  them  by  that  court,  I  should, 
of  course,  feel  bound  by  that  construction;  but,  in  the  absence  of 
such  decision,  I  must  construe  them  in  accordance  with  my  best  judg- 
ment. 

In  my  opinion,  the  exception  in  the  latter  statute  was  intended  to 
apply  only  to  cases  where  a  plan  had  already  been  made  for  depressing 
certain  tracks ;  and  the  exception  was-  inserted  so  as  not  to  interfere 
with  a  plan  already  made  and  partly  executed. 

No  plan  was  in  existence  at  that  time  with  reference  to  the  pres- 
ent proposed  depression  of  the  tracks  here  in  question.  It  ife  true 
that  the  plaintiff  company  had,  on  its  Hastings  &  Dakota  Division, 
already  begun  work  on  depressing  the  tracks,  in  accordance  with  plans 
agreed  upon  between  the  city  and  the  company;  but  the  tracks  of 
the  Hastings  &  Dakota  Division  were,  and  are,  so  far  as  the  present 
problem  is  concerned,  as  separate  from  the  tracks  here  in  question 
as  if  owned  by  an  entirely  different  railway  company.  No  practical 
reason  has  been  suggested  why  the  plan  for  the  Hastings  &  Dakota 
Division,  separate  and  distinct  as  it  was,  should  be  controlling  as  to 
all  other  crossings  of  the  plaintiff  company  in  the  city  of  Minneapolis, 
and  exempt  that  company  from  the  wise  and  humane  provisions  of 
the  statute  as  to  sufficient  headroom  at  crossings. 

I,  therefore,  give  such  construction  to  the  statutes  as  best  comports 
with  safety  to  the  lives  and  limbs  of  the  railway  employes,  and  hold 
that  the  exemptions  in  chapters  307  and  448  have  no  application  to 
the  tracks  here  in  question,  and  that  the  plaintiff  railway  company  is 
bound  by  chapter  307  to  provide  in  the  future  21-foot  headroom,  ex- 
cept as  to  those  crossings  included  in  plans  in  existence,  and  being 
carried  out  at  the  time  of  the  passage  of  the  statutes.  A  different 
construction  would,  in  my  opinion,  be  open  to  the  serious  objections  of 
class  legislation. 
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It  would  be  a  remarkable  proceeding  on  the  part  of  the  sta*ie  Leg- 
islature to  exempt  by  statute  the  plaintiff  railway  company  from  con- 
structing safe  overhead  clearances  in  the  city  of  Minneapolis  simply 
because  the  company  had  already  adopted,  as  to  certain  crossings 
therein,  a  plan  of  clearance  which  the  Legislature  by  its  selfsame 
act  declared  insuf][icient. 

The  statute  applies,  and  it  calls  for  a  21-foot  clearance;  and  an 
ordinance  which  calls  for  an  18-foot  clearance  is  in  plain  conflict 
with  the  provisions  of  the  statute,  and  cannot  be  enforced. 

[3]  But,  quite  apart  from  the  statute,  and  merely  as  a  matter  of 
good  railroading,  an  18-foot  clearance  is  insufficient  and  unsafe.  The 
evidence  clearly  shows  that  many  of  the  modem  box  cars  are  at  least 
15  feet  in  height  above  the  rail.  It  is  also  in  evidence  that  the  pres- 
ent method  of  switching  at  times  requires  a  man  to  take  a  position 
on  top  of  the  box  cars  for  the  puipose  of  controlling  the  cars,  and 
also  the  giving  of  signals.  It  is  true  that  evidence  w^as  introduced 
by  the  city  to  the  effect  that  in  some  places  signals  were  given  by 
men  stationed  upon  the  ground.  No  convincing  evidence,  however, 
was  introduced  that  this  was  feasible  along  the  line  in  question,  and 
under  the  conditions  which  would  prevail  m  the  proposed  depression 
cut. 

Furthermore,  the  evidence  shows  that  a  standard  of  22-foot  head- 
room has  been  adopted  on  more  than  200,000  miles  of  railway  in 
the  United  States,  and  21-foot  on  more  than  50,000  more.  While 
this  does  not  mean  that  all  of  the  overhead  crossings  on  these  rail- 
roads have  a  clearance  equal  to  the  standard,  yet  the  fact  that  the 
standard  has  been  adopted  is  a  strong  reason  for  holding  an  18-foot 
dearance  insufficient  and  unsafe.  It  is  true,  as  shown  by  testimony 
on  the  part  of  the  city,  that  there  are  many  overhead  crossings  in  the 
city  of  Minneapolis  not  of  22-foot  clearance,  and  a  number  not  even 
of  18-foot  clearance.  It  is  also  pointed  out  that,  on  the  Hastings 
&  Dakota  Division  of  the  plaintiff  company  in  the  recent  depression 
of  tracks  made  under  an  agreement  between  the  plaintiff  company 
and  the  city,  the  clearances  range  slightly  over  18  feet.  As  to  the 
crossings  other  than  those  on  the  Hastings  &  Dakota  Division,  it  is 
to  be  noted  that  they  are  mostly  of  old  construction.  As  to  those 
on  the  Hastings  &  Dakota  Division,  the  evidence  shows  that  they 
were  put  in  with  the  expectation  that  very  little,  if  any,  switching 
would  be  done  along  the  stretch  of  the  track  where  these  overhead 
crossings  were  made.  Owing  to  litigation,  this  expectation  has  not 
been  realized;  and  the  result  is  that  the  clearances  on  that  division, 
although  of  recent  construction,  are  condemned  by  practical  rail- 
road men  as  unsatisfactory  and  imsafe,  and  admitted  to  be  so  by 
the  plaintiff  company  itself. 

My  conclusion  on  this  point  is  that  the  evidence  clearly  shows  that, 
with  the  present  size  of  cars  in  common  use,  an  18-foot  clearance  is 
insufficient  and  unsafe.  When  adopting  the  ordinance  here  in  ques- 
tion the  city  council  adopted  that  clearance  probably  because  it  was 
thought  to  be  the  greatest  practically  available,  and  because  it  was 
thought  sufficient.  The  evidence  in  this  case  shows  that  both  of 
these  opinions  were  erroneous. 
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4.  TJiat  the  difficulties  and  dangers  in  the  operation  of  the  railway 
tracks  would  be  increased  in  the  depression  beyond  what  they  are 
at  present  is  clearly  shown  by  the  evidence,  and  is  practically  conr 
ceded.  Accumulation  of  ice  and  snow  at  times,  accumulation  of 
steam,  smoke,  and  ^ases  at  more  frequent  intervals,  interfering  with 
efficient  communication  by  signals,  would  all  tend  to  increase  the  dif- 
ficulty of  operation  of  the  trains.  The  presence  of  uprights  between 
tracks  as  supports  of  bridges  would  also  add  to  the  inconvenience  of 
operation.  Change  in  gradient  into  and  out  of  the  company's  yard 
at  Twenty-Sixth  street  is  shown  by  the  evidence  to  be  a  matter  of 
serious  moment.  To  what  extent  the  dangers,  difficulties,  and  cost  of 
operation  would  be  increased  is  not  capable  of  exact  computation; 
that  it  would  be  considerable  admits  of  little  doubt,  under  the  evi- 
dence. 

5.  As  to  changes  in  sewer  system,  water  mains,  etc.,  the  estimate 
of  cost  agreed  upon  by  both  parties  is  $346,790.  The  changes  in 
respect  to  these  matters  made  necessary  in  connection  with  Lake 
street  alone  amount  to  $90,CXX). 

6.  Considered  with  reference  to  the  Chicago,  Rock  Island  &  Pa- 
cific Railway  Company,  whose  freight  terminals  lie  between  plain- 
tiff's tracks  and  Eighth  Avenue  South,  and  with  reference  to  the  va- 
rious industries  along  the  tracks  of  tiie  plaintiff  company,  the  pro- 
posed depression  is  a  serious  matter.  The  evidence  shows  that  the 
cost  of  the  changes  made  necessary  in  the  Rock  Island  terminals  and 
freighthouses  would  be  more  than  $500,000. 

The  evidence  also  discloses  that  the  changes  necessary  to  be  made 
to  adjust  such  of  the  industries  along  the  Milwaukee  tracks  as  can 
be  adjusted  to  the  depression  plan  would  be  more  than  $1,500,000.  In 
the  case  of  the  Minneapolis  Steel  &  Machinery  Company  alone,  the 
evidence  shows  that  the  cost  of  adjustment  would  be  approximately 
$600,000,  and  for  the  Minnesota  Linseed  Oil  Company  more  than 
$200,000.  The  total  cost  to  the  plaintiff  railway  company  would  be 
more  than  $5,000,000. 

To  many  of  the  industries,  trackage  facilities  could  be  furnished 
only  by  a  spur  having  a  considerable  grade  up  from  the  railway  tracks. 
The  evidence  shows  that  such  spurs  with  a  downward  grade  towards 
the  railway  tracks  are  unsatisfactory  as  to  service,  and  often  a  source 
of  great  danger. 

[4]  But  the  city  contends  that  all  of  these  matters,  except  the 
statutory  obstacle  to  the  18-foot  clearance,  are  matters  merely  of  in- 
creased expense,  increased  difficulty,  and  increased  dangers  in  op- 
eration; and,  it  being  conceded  that  the  public  necessity  and  the 
public  good  demand  the  separation  of  street  grade  from  railway  grade, 
these  matters  of  expense,  difficulties,  and  dangers  must  not  be  al- 
lowed to  stand  in  the  way  of  public  improvements  which  the  general 
public  necessity  or  the  public  good  demands.  The  contention,  in  the 
main,  is  sound,  but  there  is  one  consideration  that  must  not  be  over- 
looked. An  ordinance  such  as  the  one  here  in  question  is  always  open 
Co  the  inquiry : 
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"Is  It  unnecessary  or  unreasonable  or  arbitrary  to  such  an  extent  that  It  . 
can  fairly  be  said  that  Its  enforcement  will  have  the  effect  of  depriving  the 
complaining  parties  of  their  proi)erty  without  due  process  of  law?" 

[5]  The  presumption  is  in  favor  of  the  ordinance;  the  burden  of 
proof  is  upon  him  who  attacks  its  validity.  It  being  conceded  that 
the  object  to  be  accomplished  by  the  ordinance  is  necessary,  it  would  . 
follow  that  if  there  were  but  a  single  method  to  accomplish  that  re- 
sult, an  ordinance  providing  that  method  could  not  be  adjudged  un- 
necessary, unreasonable,  or  arbitrary,  except  under  most  unusual  cir- 
cumstances. 

The  plaintiiF  contends,  however,  that  here  there  is  an  alternative 
method  of  bringing  about  the  separation  of  the  street  grade  from  the 
railway  grade,  namely,  hy  elevation  of  the  railway  tracks.  The  plain- 
tiff railway  company  claims,  where  there  are  two  methods  of  separa- 
tion of  grade,  each  providing  equally  well  for  the  safety  of  the  pub- 
lic, that  the  choice  lies  with  the  railway  company.  On  the  other  hand, 
the  city  contends  that  the  choice  belongs  to  it.  It  is  not  necessary  to 
decide  the  question  which  party  has  the  choice  of  methods ;  for  the 
purpose  of  this  decision,  I  assume  that  the  choice  of  methods  lies  with 
the  city. 

[6]  But  the  plaintiff  is  entitled  to  show,  if  it  can,  that  there  is  an- 
other feasible  method,  and  it  claims  that  the  elevation  method  is  feasi- 
ble. Plaintiff  is  also  entitled  to  show  by  comparison,  if  it  can,  that 
the  depression  method  provided  by  the  ordinance  is  unnecessary,  un- 
reasonable and  arbitrary.  A  large  amount  of  evidence  has  been  in- 
troduced by  plaintiff  in  support  of,  this  contention,  and  by  defendant 
in  opposition  thereto.  It  is  at  once  evident  that  certain  elements  of 
the  situation  require  no  attention  in  considering  the  elevation  plan. 
The  questions  of  subsoil,  clearance,  difficulties  and  dangers  of  opera- 
tion due  to  accumulation  of  steam,  smoke,  and  gas  in  the  depression, 
difficulties  and  dangers  from  the  presence  of  uprights  between  the 
tracks,  are  all  absent  on  the  elevated  plan.  The  evidence  also  shows 
that  none  of  the  present  five  tracks  would  be  sacrificed  upon  the  ele- 
vated plan.  The  question  of  sewers,  water  mains,  and  other  substruc- 
^tures  also  practically  disappears. 

As  to  the  Chicago,  Rock  Island  &  Pacific  Railway,  the  evidence 
shows  that  adjustment  upon  the  elevated  plan  would  cost  about  one- 
half  less  than  on  the  depression  plan. 

The  evidence  also  shows  that  from  the  standpoint  of  that  railway, 
the  elevated  plan  is  preferable. 

As  to  the  industries,  the  evidence  shows  that  adjustments  can  be 
made  more  readily  upon  the  elevated  plan,  and  the  service  be  better 
than  on  the  depression  plan,  and  at  a  cost  of  one-third  to  one-half  less 
than  on  the  depression  plan. 

[7]  Whether  the  owners  of  the  industries  have  or  have  not  vested 
rights  in  their  present  facilities,  they  are,  in  all  fairness,  entitled  to 
be  heard  upon  the  question  of  the  reasonableness  of  the  ordinance. 

The  spurs  leading  from  the  railway  tracks  to  the  industries  would 
have  a  less  steep  grade,  and  these  would  tend  away  from  the  railway 
tracks  instead  of  toward  them.    This  advantage  to  the  railway  corn- 
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pany,  however,  would  be  offset  to  some  extent  by  the  disadvants^e 
to  the  industries  in  having  the  spurs  on  a  downward  grade  in  their 
direction. 

The  total  expense  to  plaintiff  railway  company  of  the  elevated  plan 
when  compared  with  that  of  the  depression  plan  shows  a  difference 
of  more  than  $3,000,000  in  favor  of  the  elevation  plan.  On  the  whole, 
the  conclusion  cannot  be  escaped  that  from  the  standpoint  of  the  rail- 
way company  and  the  industries,  the  elevated  plan  is  far  more  satis- 
factory and  cheaper  both  in  initial  and  in  operative  cost.  However, 
there  is  another  viewpoint  to  be  considered,  namely,  that  of  the  gen- 
eral public,  either  as  traveling  upon  the  streets  of  the  city,  or  as 
having  business  or  property  interests  near  the  line  of  the  railway. 

It  is  claimed  by  the  city  that  the  uprights  in  the  streets  supporting 
the  railway  trackage  over  the  streets  would  be  a  serious  obstacle  to 
ordinary  traffic,  and  would  interfere  with  the  movement  of  the  fire  de- 
partment and  also  the  sewer  apparatus ;  that  the  undercrossings  would 
themselves  be  dark,  dangerous,  and  unsanitary ;  that  the  bridges  over 
the  streets  and  the  embankment  of  the  elevated  structure  would  be 
unsightly.  It  goes  without  saying  that  three  rows  of  uprights,  two 
at  the  curbs  and  one  in  the  center  of  the  street,  would  form  more  or 
less  of  an  obstruction  in  the  street.  The  evidence  does  not  justify  the 
conclusion,  however,  that  this  would  be  a  serious  obstruction  to  traf- 
fic. The  evidence  also  fails  to  show  that  the  interference  with  fire  or 
sewer  apparatus  would  be  anything  more  than  slight  and  negligible. 
Furthermore,  the  evidence  shows  3iat  it  would  not  be  indispensable 
to  have  three  rows  of  upright  supports  in  the  street.  By  having  some 
of  the  bridge  structure  project  above  the  railway  roadbed  some  of  the 
supports  in  the  street  below  might  be  dispensed  with.  It  is  true  that 
the  benefit  to  the  street  below  would  be  obtained  at  the  expense  of 
the  roadbed  above ;  but,  after  25  years  of  conference  and  negotiation, 
it  must  be  evident  to  all  parties  to  the  controversy  that  ideal  condi- 
tions in  every  respect  ^re  not  obtainable  as  a  solution  of  the  problem. 

The  claim  that  the  undercrossings  would  be  necessarily  dark,  danger- 
ous, and  unsanitary  is  shown  by  the  evidence  to  be  unfounded  in  fact 

Whether  an  embankment  with  railwajr  tracks  thereon  is  a  more  un- 
sightly  object  than  a  railway  cut  with  similar  tracks  therein  is  a  ques- 
tion of  judgment,  upon  which,  as  the  evidence  shows,  men  differ. 
The  question,  however,  is  not  of  controlling  importance  in  this  case; 
and  it  has  been  suggested  that  if  it  were  incumbent  on  the  city  to  pay 
any  considerable  portion  of  the  additional  cost  of  depression  over  ele- 
vation, the  embankment  might  appear  less  unsightly. 

[8]  As  already  stated,  the  total  cost  of  depression  to  plaintiflF  com- 
pany would  be  more  than  $5,000,000.  At  the  Twenty-Sixth  street 
yard  the  tracks  come  to  their  present  level,  and  then  going  south  are 
depressed  a  second  time  to  make  the  Lake  street  crossing.  The  evi- 
dence shows  that  the  cost  of  depression  made  necessary  by  this  one 
crossing  is  over  $500,000.  If  the  cost  of  adjusting  the  Minneapolis 
Steel  &  Machinery  Company's  plant  be  added,  the  total  cost  is  over 
$1,000,000.  The  evidence  shows  that  the  cost  of  elevation  for  the 
crossing  at  Lake  street  would  be  about  $150,000;   and  if  to  this  l>e 
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added  the  cost  of  adjusting  the  Minneapolis  Steel  &  Machinery  Com- 
pany's plant  on  the  elevation  plan,  the  total  cost  is  about  $400,000. 
Thus  there  is  a  difference  of  about  $600,000  between  the  plans,  due 
to  this  one  crossing  alone. 

The  evidence  fails  to  show  any  necessary  connection  between  the 
Lake  street  crossing  and  the  depression  of  the  tracks  north  of  the 
Twenty-Sixth  street  yard,  so  far  as  the  physical  surroundings  or  con- 
ditions are  concerned,  and  that  there  is  no  such  necessary  connection 
from^  an  engineering  standpoint  is  also  shown  by  the  evidence.  Mr. 
Cappelen,  the  city  engineer,  testified  in  reference  to  this  matter,  and 
his  views  are  so  frank  and  his  opinion  so  well  founded  in  reason,  that 
I  quote  them  here  at  some  length : 

*'In  aU  tbese  discussions  of  depression  of  the  main  line  from  Twenty- 
Fourth  street  to  Sixth  Avenue  South,  Lake  street  was  never  considered.  It 
was  always  considered  as  a  problem  of  its  own.  At  one  of  the  eleventh-hour 
motions,  a  member  of  the  city  council  said  (probably  I  should  not  speak  about 
that):  'If  we  are  going  to  do  that,  let  us  slap  it  on.  ^Let  us  add  Lake  street, 
so  as  to  get  it  bridged  too.'  Now,  in  my  opinion,  we  are,  under  this  ordinance 
plan  at  this  place,  charging  up  $90,000  to  somebody  for  a  sewer  system  to  get 
that  one  bridge  in.  We  are  charging  up  a  heavy  expense  on  the  Milwaukee  Road 
for  rearrangement.  According  to  Mr.  Record's  testimony,  we  are  charging  up 
a  tremendous  expense  to  Mr.  Record  to  readjust  his  plant.  Now,  it  is  my  firm 
conviction  that  we  had  better  erase  Lake  street.  We  have  only  made  a  differ- 
ence of  4  feet  now.  We  will  take  and  raise  up  Lake  street  13  feet  or  maybe 
a  Uttle  more,  and  nobody  is  going  to  get  hurt  at  all.  You  can  buy  that 
property  along  there — ^you  might  have  to  meet  legal  remedy  for  damages — 
but  you  could  get  it  for  a  fraction  of  the  $90,000  that  it  Is  going  to  cost  you  to 
get  that  sewer  in,  which  don't  do  anybody  any  good.  The  sewer  system  there 
is  all  right  as  it  is.  You  can  readily  seei  that  we  will  take  Lake  street  over 
the  tracks  and  adjust  it,  and  instead  of  going  down  that  17  f^eet,  or  going 
down  21  feet,  we  will  go  up  with  Lake  street,  and  you  can  adjust  the  whole 
business  for  a  fraction  of  the  money.    I  say  that  is  what  ought  to  be  done." 

The  other  evidence  in  the  case  bearing  on  this  matter  of  the  Lake 
street  crossing  is  equally  condemnatory.  In  fact,  the  evidence  as  a 
whole  leaves  no  conclusion  open  but  that  the  ordinance,  so  far  as  the 
Lake  street  crossing  is  concerned,  is  unnecessary,  unreasonable,  and 
arbitrary  to  such  an  extent  as  to  deprive  the  plaintiff  and  Minneapolis 
Steel  &  Machinery  Company  of  property  without  due  process  of  law. 

[B]  But  it  is  claimed  on  the  part  of  the  city  that  even  though  this 
part  of  the  ordinance  should  be  found  unreasonable  and  void,  yet  the 
court  might  so  hold,  and  nevertheless  hold  the  remainder  of  the  ordi- 
nance valid  and  enforceable.  The  city  takes  the  position  that  there 
is  no  necessary  connection  of  any  kind  between  the  provisions  of  the 
ordinance  in  regard  to  Lake  street  and  the  provisions  of  the  ordinance 
in  regard  to  the  remainder  of  the  crossings.  But  though  the  evidence 
fails  to  show  any  necessary  connection  between  the  plan  of  depression 
of  the  railway  tracks  at  Lake  street  and  the  plan  of  depression  north 
of  the  Twenty-Sixth  street  yard  from  a  physical  standpoint,  or  from 
an  engineering  standpoint,  yet  that  there  was  some  connection  in  the 
minds  of  the  city  council  is  made  certain  by  the  testimony  of.  Mr. 
Cappelen,  and  also  irgm  the  record  of  what  took  place  in  the  council 
prior  to  the  time  of  the  passage  of  the  ordinance.  Referring  again  to 
238  F.— 26 
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Exhibit  B,  the  record  of  the  special  committee  on  grade  elimination, 
we  find  the  following : 

"Your  special  committee  on  grade  elimination  respectfully  recommend  that 
the  city  engineer  be  Instructed  to  draw  plans  for  the  depression  of  the  Chi- 
cago, Milwaukee  &  St.  Paul  main  line  to  the  feasible  maximum  depth,  from 
the  Milwaukee  Depot  to  Twenty-Sixth  street,  and  the  city  attorney  be  In- 
structed to  draw  an  ordinance  to  conform  with  said  plans." 

Thereafter  it  was  moved : 

"That  the  foregoing  report  be  amended  by  striking  out  the  word  and  figure 
'Twenty-Sixth  street,'  where  the  same  appears  in  the  above  report,  and  In- 
serting in  lieu  thereof,  the  words  and  figure  'Twenty-Seventh  avenue,  includ- 
ing the  I.  &  M.  Division  of  the  Milwaukee  Railway  to  East  Lake  Street,'  and 
moved  that  the  city  attorney  and  the  city  engineer  be  directed  to  prepare 
plans  and  ordinance  and  submit  the  same  within  sixty  (60)  days  to  the  city 
council,  for  lowering  the  tracks  In  accordance  with  the  above  report." 

But  it  IS  contended  by  the  city  that  the  court  has  the  power  to 
hold,  and  should  hold,  that  the  ordinance  is  valid  as  to  all  the  track- 
age involved,  except  that  connected  with  the  Lake  street  crossing, 
even  though  this  part  of  the  ordinance  be  held  invalid. 

[10]  It  is  true  that  statutes  and  ordinances  may  be  and  sometimes 
are  held  by  the  courts  valid  in  part  and  invalid  in  part.  The  test 
is,  Has  the  legislative  body  manifested  an  intention  to  deal  with  a 
part  of  the  subject-matter  covered,  irrespective  of  the  rest  of  the 
subject-matter?  If  such  intention  is  manifest  the  subject-matter  is 
separable,  otherwise  not. 

In  Poindexter  v.  Greenhow,  114  U.  S.  270,  the  court  in  its  decision 
at  page  304,  5  Sup.  Ct.  903,  922  (29  L.  Ed.  185)  used  the  following 
language : 

*'It  is  undoubtedly  true  that  there  may  be  cases  where  one  part  of  a  stat- 
ute may  be  enforced  as  constitutional,  and  another  be  declared  inoperative 
and  void,  because  unconstitutional ;  but  these  are  cases  where  the  parts  are 
so  distinctly  separable  that  each  can  stand  alone,  and  where  the  court  is  able 
to  see,  and  to  declare,  that  the  intention  of  the  Legislature  was  that  the 
part  pronounced  valid  should  be  enforceable,  even  though  the  other  part 
should  fail.  To  hold  otherwise  would  be  to  substitute  for  the  law  intended  by 
the  Legislature  one  they  may  never  have  been  willing  by  itself  to  enact" 

In  El  Paso,  etc.,  Ry.  Co.  v.  Gutierrez,  215  U.  S.  87,  the  court,  in 
its  decision  at  page  97,  30  Sup.  Ct.  21,  25  (54  L.  Ed.  106),  used  the 
following  language: 

"It  remains  to  inquire  whether  it  is  plain  that  Ck>ngress  would  have  enacted 
the  legislation  had  the  act  been  limited  to  the  regulation  of  the  liability  to 
employes  engaged  in  commerce  within  the  District  of  Columbia  and  the  ter- 
ritories. If  we  are  satisfied  that  it  would  not,  or  that  the  matter  is  in  sucn 
doubt  that  we  are  unable  to  say  what  Congress  would  have  done  omitting  the 
unconstitutional  feature,  then  the  statute  must  fall." 

See,  also,  Illinois  Central  R.  R.  Company  v.  McKendree,  203  U. 
S.  514,  27  Sup.  Ct.  153,  51  L.  Ed.  298;  Employers'  Liability  Cases, 
207  U.  S.  463,  28  Sup.  Ct.  141,  52  L.  Ed.  297;  Butts  v.  Merchants' 
Transportation  Co.,  230  U.  S.  126,  33  Sup.  Ct.  964,  57  L.  Ed.  1422. 

Whatever  the  rule  is  in  the  state  courts,  in*  the  federal  court  the 
rule  announced  in  the  above  cases  is  controlling. 
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If  we  apply  these  tests  to  the  case  at  bar,  it  is  clear  that  the  evi- 
dence fails  to  show  any  intention  on  the  part  of  the  city  council  that 
the  ordinance  should  be  enforced  as  to  the  trackage  north  of  the 
Twenty-Sixth  street  yard,  'even  if  unenforceable  as  to  the  trackage 
connected  with  the  Lake  street  crossing.  Indeed,  the  history  of  the 
preparation  and  passage  of  the  ordinance  as  shown  by  the  evidence 
indicates  a  directly  opposite  intention.  The  ordinance  was  framed 
for  the  purpose  of  solving  one  problem,  namely,  track  depression 
between  two  definite  points  named  in  the  ordinance. 

The  position  of  counsel  for  the  city  in  regard  to  the  question  now 
under  discussion  is  hardly  consistent  with  the  action  of  the  citjr 
council  itself.  Since  the  commencement  of  this  suit  the  city  counal 
has  by  its  own  action  eliminated  from  the  ordinance  section  18  re- 
lating to  the  Sixth  Avenue  South  crossing.  The  city  council  has 
also  passed  another  ordinance  relating  to  this  same  crossing.  The 
ordinance  has  thus  been  twice  under  recon$ideration.  It  is  apparently 
the  judgment  of  the  city  council,  and  has  been  since  the  preparation 
of  the  ordinance  in  suit,  that  the  Lake  street  crossing  is  not  a  sep- 
arable, but  an  inseparable,  part  of  the  ordinance  plan  of  depression. 
It  is  far  from  certain  that  the  ordinance  could  or  would  have  been 
passed  without  the  inclusion  of  the  Lake  street  crossing  therein. 

The  court  is  asked  in  effect  to  change  the  reading  of  section  1  of 
the  ordinance,  so  that  the  sentence  now  reading,  "Beginning  at  the 
east  line  of  Sixth  Avenue  South  in  the  city  of  Minneapolis,  and  ex- 
tending southeasterly  to  Thirty-Second  Street  East,  in  said  city*' 
shall  read,  "Beginning  at  the  east  line  of  Sixth  Avenue  Sduth  in  the 
city  of  Minneapolis,  and  extending  southeasterly  to  some  point  to 
be  determined  by  the  court."  In  my  opinion,  there  is  no  power  in 
the  court  to  make  such  a  change.  The  ordinance  must  stand  or  fall 
as  a  whole. 

Much  evidence  has  been  introduced  on  both  sides  touching  the  cost 
of  a  21-foot  depression,  and  as  to  the  possibility  of  adjustment  by 
the  Chicago,  Rock  Island  Railway  Company  to  such  depression  and 
the  cost  of  adjustment,  and  the  possibility  of  adjustment  of  the  va- 
rious industries  to  such  depression,  and  the  cost  thereof.  The  con- 
tention of  the  plaintiff  is  that  a  17-foot  depression  plan  is  so  unsafe 
as  to  make  it  beyond  possibility  of  adoption,  and  that  nothing  less 
than  a  21-foot  or  a  22-foot  headroom  ought  to  be  considered.  A  22- 
foot  clearance  can  be  obtained  by  a  21-foot  depression.  Compari- 
sons have  accordingly  been  insisted  upon  by  the  plaintiff  between  the 
21-foot  depression  plan  and  the  plan  of  elevation  It  goes  without 
saying  that  such  ^  comparison  makes  a  much  stronger  case  against 
the  depression  plan,  not  only  so  far  as  concerns  the  cost  to  the  plain- 
tiff company,  but  also  in  relation  to  the  possibility  of  adjustment  by 
the  industries  and  the  cost  thereof,  and  the  possibility  of  adjustment 
by  the  Chicago,  Rock  Island  &  Pacific  Railway  Company  and  the 
cost  thereof.  The  evidence  shows  that  the  total  cost  to  the  railway 
company  under  the  21-foot  depression  plan  would  be  approximately 
$7,000,000  as  compared  with  less  than  $2,000,000  under  the  elevation 
plan;  that  the  cost  to  the  Minneapolis  Steel  &  Machinery  Company 
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alone  would  be  more  than  $1,000,000,  as  compared  with  $250,000 
on  the  elevation  plan.  The  difficulties  of  adjusting  the  spurs  and 
the  grades  of  the  spurs  would  also  be  increased.  The  cost  and  diffi- 
culties of  operation  in  the  21-foot  depression,  due  to  ice,  snow,  steam, 
gas,  etc.,  would  also  be  enhanced.  The  cost  of  readjusting  the  sewers 
would  be  increased  over  the  17-foot  depression  plan  by  over  $30,000. 
While  recognizing  the  full  force  of  these  figures,  I  have  confined  the 
foregoing  discussion  of  the  ordinance  to  the  17-foot  depression  plan. 
This  has  been  done  for  two  reasons:  First,  because  the  ordinance 
plan  is  the  one  whose  merits  and  defects  are  directly  before  the  court, 
and  that  plan,  as  shown  above,  is  a  17- foot  plan  of  depression;  sec- 
ond, because  even  if  the  city  council  were  convinced  that  a  21  or  22 
foot  headroom  was  required  by  the  statute  and  good  railroading, 
there  is  no  certainty  that  it  would  require  a  21-foot  depression,  even 
though  they  might  still  insist  upon  the  depression  plan.  It  is  per- 
fectly possible  that  a  portion  at  least  of  the  extra  headroom  required 
might  be  furnished  by  raising  the  streets  to  the  extra  height,  rather 
than  by  depressing  the  railway  tracks. 

Evidence  has  also  been  introduced  touching  the  amount  of  damages 
to  adjoining  trackage  property  on  the  depression  plan  and  on  the 
elevation  plan ;  also  the  effect  under  the  two  methods  upon  the  value 
of  real  estate  at  some  distance  from  the  railway  tracks.  Opinions 
of  the  witnesses,  apparently  well  informed  and  honest  in  their  con- 
victions, have  differed  so  widely  in  regard  to  these  estimated  damages 
that  I  have  reached  the  conclusion  that  the  testimony  is  too  specula- 
tive and  uncertain  to  be  of  any  particular  value  in  the  present  dis- 
cussion; and  such  damages  have  not  been  included  in  the  foregoing 
figures. 

Many  matters  other  than  those  discussed  here  have  been  covered 
by  the  evidence,  consisting  of  more  than  2,500  pages  of  testimony, 
and  several  hundred  exhibits.  These  matters  have  not  been  over- 
looked, but,  in  the  interest  of  reasonable  brevity,  have  been  omitted 
from  specific  mention. 

[11]  The  police  power  of  the  state,  whether  exercised  through  Ae 
Iv4:islature  or  municipalities,  is  very  broad.  It  may  be  exercised 
for  the  safety,  health,  morals,  convenience,  or  the  general  prosperity 
of  the  public ;  but  it  is  not  without  limitation.  When  the  police  power 
exercised  by  a  municipality  is  by  means  of  an  ordinance,  such  or- 
dinance must  have  some  relation  to  one  or  more  of  the  objects  above 
mentioned.  '  The  ordinance  must  not  conflict  with  state  or  federal 
Constitution,  nor  with  state  or  federal  statutes.  It  must  not  arbi- 
trarily, unnecessarily,  or  unreasonablv  invade  privdte  rights  or  prop- 
erty. Yick  Wo  V.  Hopkins,  118  U.  ^S.  356,  6  Sup.  Ct.  1064,  30  L. 
Ed.  220;  C,  B.  &  Q.  Ry,  v.  Illinois,  200  U.  S.  561,  593,  26  Sup.  Ct. 
341,  50  L.  Ed.  596,  4  Ann.  Cas.  1175;  City  of  Emporia  v.  At,  T.  & 
S.  F.  Ry.,  94  Kan.  718,  147  Pac.  1095;  Am.  Tobacco  Co.  v.  Mis- 
souri Pac.  Ry.,  247  Mo.  374,  157  S.  W.  502;  Chicago  v,  Pittsburgh, 
C,  C.  &  St.  I..  Ry.,  244  111.  220,  91  N.  E.  422;  Murphy  v.  C,  R,  I. 
&  P.  Ry.,  247  111.  614,  93  N.  E.  381. 

In  the  present  case,  upon  a  careful  consideration  of  the  whol^ 
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of  the  evidence,  I  have  reached  the  conclusion  that  the  ordinance  in 
question  is  unreasonable,  arbitrary,  and  void,  and  that  the  enforce- 
ment thereof  would  deprive  the  plaintiff  and  the.  interveners  of  their 
property  without  due  process  of  law:  First,  because  its  provisions 
are  in  conflict  with  the  statute  of  the  State  of  Minnesota;  second, 
because  it  includes  within  its  scope  the  Lake  street  crossing,  and 
such  inclusion,  as  shown  by  the  evidence  of  both  the  plaintiff  and 
the  defendant,  is  unnecessary,  unreasonable,  and  arbitrary. 

[12]  Third,  because  the  ordinance,  while  providing  for  a  separa- 
tion of  railway  and  street  grades,  unnecessarily  and  unreasonably 
imperils  the  safety  of  the  railway  employes,  and  imposes  unnecessary 
and  unreasonable  expense  upon  the  plaintiff  railway  company,  and  the 
intervening  railway  company  and  industries,  to  the  extent  of  several 
million  dollars,  amounting  to  a  practical  confiscation  of  their  property. 

A  decree  may  be  prepared  in  accordance  with  these  views,  and  di- 
recting that  a  permanent  injunction  issue  against  the  defendant  city, 
its  officers,  agents,  and  servants,  restraining  and  enjoining  them  from 
in  any  manner  enforcing,  or  attempting  to  enforce,  the  ordinance  in 
question. 


In  re  VALHOPP. 
(District  CJourt,  8.  D.  California,  S.  D.    November  23,  1W.6.) 

1.  Aldens  ^ss^GS — ^Natubauzation — Declaration  of  Intention — Statutes — 

"Such  Dbouuiation." 

The  first  paragraph  of  Naturalization  Act  June  29,  1906,  c  3592,  §  4, 
34  Stat.  596  (C!omp.  St  1913,  §  4352),  requires  an  applicant  to  declare  his 
intention  to  become  a  citizen,  and  that  such  declaration  shall  set  forth 
certain  facts,  provided  that  no  alien,  who,  in  conformity  mXth  the  law 
in  force  at  the  date  of  his  declaration,  had  declared  his  intention,  need 
renew  such  declaration.  The  second  paragraph  provides  that,  not  less 
than  two  years  nor  more  than  seven  years  after  he  has  made  such 
declaration  of  intention,  he  shaU  petition  for  naturalization.  The  proviso 
at  the  end  of  the  first  paragraph  was  added  by  amendment  to  the  act  as 
originally  introduced  for  the  stated  purpose  of  avoiding  injustice  to 
those  w1m>  had  already  made  declarations  and  acquired  rights  thereunder. 
It  was  construed,  at  the  time  and  since,  by  the  Naturalization  Bureau  and 
by  most  of  the  courts,  as  not  requiring  a  new  declaration,  where  one  had 
been  made  under  the  old  law,  even  if  more  than  seven  years  had  elapsed 
since  the  enactment  of  the  new  law.  Numerous  certificates  of  naturaliza- 
tion had  been  granted,  which  would  be  subject  to  attack  by  the  district 
attorneys  under  section  15  of  the  act  (Comp.  St.  1913,  i  4374),  if  such  con- 
struction were  overthrown.  Held^  that  the  words  "such  declaration,"  in 
the  second  paragraph,  referred  only  to  a  declaration  filed  under  that  act, 
and  one  who  had  filed  a  valid  declaration  under  the  old  law  could  be 
natiU'aUzed  without  a  new  declaration,  though  more  than  seven  years  had 
elapsed  since  the  new  act  took  effect 

[Ed.  Note. — Por  other  cases,  see  Aliens,  Gent  Dig.  H  13S-145;  Dec 
Dig.  «=»68.] 

2.  Statutes  ^=>217 — Constbuction — Histobt  of  Enactment. 

The  history  of  a  statute  from  its  introduction  to  its  passage,  the  reports 
of  committees,  the  amendments,  and  the  opposition  made  to  its  passage 
in  its  various  forms  are  legitimate  aids  to  its  construction. 

pSd.  Note. — For  other  cases,  see  Statutes,  Cent.  Dig.  §  293;  Dec.  Dig. 
«=»217.1 
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3.  Statutes  ^=»219 — Construction — Contemporaneous  Construction  bt 
Administrators. 

The  contemporaneous  and  practical  construction  of  a  statute  by  those 
whose  duty  It  Is  to  carry  It  Into  effect,  though  not  absolutely  controlling, 
is  entitled  to  great  respect  In  court,  since  It  Is  usually  made  by  able  men, 
masters  of  the  subject,  and  frequently  the  draftsmen  of  the  statute. 

[Ed.  Note. — F6r  other  cases,  see  Statutes,  Cent  Dig.  §§  296,  297 ;  Dec, 
Dig.  <8=>219.] 

Application  by  Hjalmar  Aage  ValhoflF  for  naturalization.  Petition 
granted. 

TRIPPET,  District  Judge.  The  petitioner  here  made  a  declaration 
of  intention  to  become  a  citizen  on  the  31st  day  of  October,  1904.  He 
filed  his  petition  to  become  a  citizen  on  the  31st  day  of  January,  1916. 
More  than  seven  years  had  elapsed  after  his  declaration  of  intention 
before  the  application  was  filed.  He  made  his  declaration,  as  will  be 
seen,  prior  to  the  passage  of  the  act  of  June  29,  1906,  and  die  question 
of  the  validity  oi  such  declaration  under  this  act  is  the  question  at 
issue.  This  question  was  carefully  considered  in  U.  S.  v.  Lengyel,  220 
Fed.  720,  by  Judge  Orr  of  the  Western  District  of  Pennsylvania.  In 
that  opinion  the  material  parts  of  the  act  are  set  out,  and  the  reason- 
ing to  justify  the  conclusions  of  the  court  that  the  act  did  not  affect 
declarations  made  prior  thereto,  seems  unanswerable.  Yet  there  are 
other  reasons  why  such  a  declaration  is  valid. 

[  1  ]  In  order  to  understand  what  is  here  said,  it  is  necessary  to  quote 
a  part  of  the  act,  to  wit : 

"Sec,  4.  That  an  alien  may  be  admitted  to  become  a  citizen  of  the  United 
States  In  the  following  manner  and  not  otherwise: 

"First  He  shall  declare  on  oath  before  the  derk  of  any  court  authorized 
by  this  act  to  naturalize  aliens,  or  his  authorized  deputy.  In  the  district  in 
which  such  alien  resides,  two  years  at  least  prior  to  his  admission,  and  after 
he  has  reached  th^  age  of  eighteen  years,  that  it  is  bona  fide  his  intention  to 
become  a  citizen  of  the  United  States,  and  to  renounce  forever  all  allegiance 
and  fidelity  to  any  foreign  prince,  potentate,  state,  or  sovereignty,  and  par- 
ticularly, by  name,  to  the  prince,  potentate,  state,  or  sovereignty  of  which  the 
alien  may  be  at  the  time  a  citizen  or  subject.  And  aU'Ch  declaration  sh*all  set 
forth  the  name,  age,  occupation,  personal  description,  place  of  birth,  last 
foreign  residence  and  allegiance,  the  date  of  arrival,^  the  name  of  the  ves^ 
sel.  If  any,  in  which  he  came  to  the  United  States,  and  thfe  present  place  of 
residence  in  the  United  States  of  said  alien:  Provided,  however,  that  no  aUen 
who,  In  conformity  with  the  law  In  force  at  the  date  of  his  declaration,  has 
declared  his  intention  to  become  a  citizen  of  the  United  States  shall  be  requir- 
ed to  renew  such  declaration. 

"Second.  Not  less  than  two  years  nor  more  than  seven  years  after  he  has 
made  such  declaration  of  Intention  he  shall  make  and  file,  in  duplicate,  a  pe- 
tition In  writing,  signed  by  the  applicant  in  his  own  handwriting  and  duly 
verified,  in  which  petition  such  applicant  shall  state  his  full  name,  his  place 
of  residence  (by  street  and  number  if  possible),  his  occupation,  and,  if  possible, 
the  date  and  place  of  his  birth ;  the  place  from  which  he  emigrated,  and  the 
date  and  place  of  his  arrival  in  the  United  States,  and,  if  he  entered  through 
a  port,  the  name  of  the  vessel  on  which  he  arrived ;  the  time  when,  and  the 
place  and  name  of  the  court  where  he  declared  his  intention  to  become  a  dti-* 
zen  of  the  United  States ;  if  he  is  married  he  shall  state  the  name  of  his  wife, 
and,  if  possible,  the  country  of  her  nativity  and  her  place  of  residence  at  the 
time  of  filing  his  petition ;  and  if  he  has  children,  the  name,  date,  and  place 
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of  birth  and  place  of  residence  of  each  child  liylng  at  thie  time  of  the  filing 
of  his  petition:  Provided,  that  If  he  has  filed  his  declaration  before  the  pass- 
age of  this  act  he  shall  not  be  required  to  sign  th^  petition  in  his  own  hand- 
writing." 

The  declaration  required  by  the  first  paragraph  above  quoted  is  quite 
different  from  the  declaration  required  by  law  before  tlie  adoption  of 
this  act  Revised  Statutes  1878,  §  2165.  The  phrase  "such  declara- 
tion," as  first  used  in  the  first  paragraph  of  section  4,  must  necessarily 
refer  to  the  declaration  previously  mentioned.  No  one  could,  with 
reason,  contend  that  it  referred  to  a  declaration  made  under  the  previ- 
ous statute.  In  the  second  paragraph  of  section  4,  above  quoted,  the 
same  phrase,  "such  declaration,"  is  used,  and  this  phrase  necessarily 
refers  to  the  same  declaration  to  which  the  phrase  in  the  body  of  the 
first  paragraph  refers.  It  does  not  seem  possible  to  construe  the  lan- 
guage to  relate  to  a  declaration  made  previously  to  the  passage  of  the 
act.  This  will  appear  clearly  when  the  history  of  the  act,  hereinafter 
referred  to,  is  considered.  The  proviso  in  paragraph  First  of  section 
4,  was  inserted  by  amendment.  That  being  so,  it  must  necessarily 
follow  that  in  the  original  draft  of  the  bill  the  word  "such"  in  the 
second  paragraph  referred  to  the  new  form  of  declaration  contained 
in  the  bill. 

Coming  now  to  the  first  part  of  the  second  paragraph,  which  is  the 
language  to  be  construed,  it  will  be  noted  that  the  7  years'  limitation 
commences  to  run  "after  he  has  made  such  declaration."  It  does  not 
read,  "after  the  passage  of  the  act,"  nor  "after  it  went  into  force." 
Those  who  claim  that  this  sentence  has  relation  to  declarations  made 
prior  to  the  passage  of  the  act,  but  did  not  affect  such  declarations  until 
the  act  had  been  in  force  for  7  years,  must  necessarily  contend  that  the 
sentence  should  be  read  as  follows : 

Not  less  than  two  years  nor  more  than  seven  years  after  the  passage  of 
this  act,  he  shall  make  and  file,  in  dupUcate,  a  petition  in  writing,  etc. 

If  this  act  applied  to  declarations  made  prior  to  the  passage  of  the 
act,  then  it  cut  off  all  rights  existing  under  such  declaration  where  the 
same  was  7  years  old  at  the  time  the  act  went  into  force.  The  act, 
therefore,  would  only  give  to  holders  of  such  declarations  90  days  after 
its  passage  within  which  to  file  an  application,  for  the  act  went  into 
force  90  days  after  its  passage. 

It  was  early  held — ^to  wit,  December  3,  1907 — ^that  the  act  did  not 
relate  to  declarations  made  prior  to  the  passage  thereof.  In  re  Wehrli 
(D.  C.)  157  Fed.  938.  No  decision  has  been  called  to  the  attention  of 
the  court  wherein  it  was  held,  prior  to  September  27,  1913,  that  this 
act  related  to  declarations  made  prior  to  the  passage  of  the  act.  It  is 
true  that  in  the  case  above  cited  the  court  made  the  suggestion  that 
those  who  had  made  their  declarations  prior  to  the  passage  of  the  act 
"must  make  their  final  application  within  seven  years  from  the  enact- 
ment of  the  act,"  but  this  statement  of  the  court  is  obiter  dictum.  The 
question  could  not  possibly  have  been  before  the  court  for  considera- 
tion. 

[2]  The  history  of  a  statute,  from  the  time  it  was  introduced  until 
it  was  finally  passed,  may  afford  some  aid  to  its  construction.    The  re- 
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ports  of  committees,  the  introduction  of  amendments,  and  the  opposi- 
tion made  to  the  passage  of  a  statute  in  its  various  forms,  are  legiti- 
mate aids  to  its  construction.  11  Ency.  of  U.  S.  Sup.  Ct.  Rep.  143,  and 
authorities  there  cited.  The  bill  for  the  act  was  introduced  and  was 
referred  to  a  committee  without  the  provisions  hereafter  referred  to 
and  which  appear  as  provisos  in  sections  4  and  8  (Comp.  St.  1913,  §§ 
4352,  4364).  The  committee  having  the  bill  in  charge  reported  the  fol- 
lowing amendments  thereto : 

"Provided,  however,  that  no  alien  who,  In  conformity  wlthf  the  law  In 
force  at  the  date  of  his  declaration,  has  declared  his  Intention  to  become  a 
citizen  of  the  United  States  shall  be  required  to  renew  such  declaration. 

"Provided,  that  If  he  has  filed  his  declaration  before  the  passage  of  this  act, 
he  shall  not  be  required  to  sign  the  petition  In  his  own  handwriting. 

••And  provlided  further,  that  the  requirements  of  this  section  shall  not  ap- 
ply to  any  alien  whx)  has  prior  to  the  passage  of  this  act  declared  his  Inten- 
tion to  become  a  citizen  of  the  United  Statesi  In  conformity  with  the  law  in 
force  at  the  date  of  making  such  declaration." 

At  page  110  of  the  Appendix,  vol.  40,  part  10,  59th  Cong.  1st  Sess., 
Representative  Steenerson,  speatking  upon  the  bill,  and  widi  reference 
to  said  four  amendments,  and  to  their  effect  upon  the  bill,  said,  concern- 
ing the  injustice  of  the  bill  without  the  amendments : 

•*Such  a  result  was  so  shockingly  unjust  that  the  committee  finally  agreed 
to  so  amend  the' bill  as  to  make  it  apply  only  to  persons  who  shall  hereafter 
declare  their  intention  to  become  citizens.  This,  however,  in  my  opinion, 
does  not  go  far  enough,  for  this  so-called  'literary  test'  should  not  apply  to 
any  who  take  up  homesteads  upon  the  public  domain.'' 

A  further  amendment  was  offered  upon  the  floor  by  Representative 
Wharton,  of  Illinois,  as  follows : 

*'That  no  alien  shaU  hereafter  be  naturalized  or  admitted  as  a  citizen  of  the 
United  States  who  cannot  read,  write,  speak  and  understand  his  own  or  the 
English  language:  Provided,  that  this  requirement  shall  not  apply  to  aUens 
who  are  physically  unable  to  comply  therewith,  if  they  are  otherwise  quaUfied 
to  become  citizens  of  the  United  States." 

The  last  above  proposed  amendment  resulted  in  the  adoption  of  sec- 
tion 8,  in  the  f oUowing  form : 

•'Sec.  8.  That  no  alien  shall  hereafter  be  naturalized  or  admitted  as  a  citi- 
zen of  the  United  States  who  cannot  speak  the  English  language:  Provided, 
that  this  requirement  shaU  not  apply  to  aliens  who  are  physically  unable  to 
comply  therewith,  if  they  are  otherwise  qualified  to  become  citizens  of  the 
United  States:  And  protvided  further,  that  the  requirements  of  thU  section 
shall  not  apply  to  any  alien  who  has  prior  to  the  passage  of  this  act  declared 
his  intention  to^  become  a  oUisien  of  the  United  States  in  conformity  uHth  the 
lato  in  force  at  the  date  of  making  such  declaration:  Provided  further,  that 
t?ie  requirements  of  section  8  shall  not  apply  to  aliens  who  shall  hereafter 
declare  their  intention  to  heoome  citizens  and  who  shall  m^ke  homestead  en- 
tries upon  the  pubUc  lands  of  the  United  States  and  comply  in  aU  respects 
v)ith  the  Umos  providing  for  homestead  entries  on  such  lands.** 

The  foregoing  history  of  the  bill  in  its  progress  through  Congress 
certainly  tends  to  show  that  Congress  never  intended  it  to  affect  decla- 
rations made  prior  to  the  passage  thereof. 

[3]  The  contemporaneous  and  practical  construction  of  a  statute  by 


Digitized  by 


Google 


IN   BE   VALHOFP  409 

those  whose  duty  it  is  to  carry  it  into  effect  is  entitled  to  gfreat  respect 
in  the  court.  Though  not  absolutely  controlling,  it  is  not  to  be  disre- 
garded without  the  most  cogent  and  persuasive  reasons,  for  the  reasons 
that  it  is  usually  construed  by  able  men,  masters  of  the  subject,  and 
frequently  the  draftsmen  of  the  statute,  that  such  construction  goes 
a  long  way  to  prove  that  there  is  some  plausible  ground  or  reason  for 
it  in  die  law,  or  in  the  historical  facts  which  have  imposed  a  particular 
construction  of  the  law  favorable  to  such  usage,  and  that  such  con- 
struction has  received  the  implied  sanction  of  Congress  in  its  not  pass- 
ing an  act  abrogating  the  construction.  11  Ency.  of  Sup.  Ct.  Rep.  138, 
and  the  abundant  authorities  therein  cited. 

The  act  created  a  Bureau  of  Immigration  and  Naturalization  in  the 
Department  of  Commerce  and  Labor.  (This  was  subsequently  divided, 
making  a  Bureau  of  Naturalization  and  a  Bureau  of  Immigration.) 
The  Bureau  of  Inmiigration  and  Naturalization  adopted,  soon  after  its 
creation,  regulations  which  were  a  construction  of  the  act  concerning 
declarations  made  prior  to  the  passage  of  the  act.  In  these  regulations 
the  act  was  interpreted  so  as  not  to  require  a  person,  who  had  declared 
his  intention  in  conformity  with  the  law  in  force  at  the  date  of  his  dec- 
laration, to  renew  such  declaration,  notwithstanding  the  declaration  was 
7  years  old.  The  courts  throughout  the  country  admitted  persons  to 
citizenship  who  had  made  declarations  more  than  7  years  prior  to  the 
passage  of  the  act.  Apparently  the  courts  were  of  the  unanimous  opin- 
ion that  such  was  the  proper  construction  of  the  act  until  the  act  had 
been  in  force  for  a  period  of  7  years  and  longer. 

On  August  20,  1913,  at  a  time  immediately  prior  to  the  act  having 
been  in  force  for  a  period  of  7  years,  and  for  the  guidance  of  its  offi- 
cers after  September  27,  1913,  the  Bureau  of  Naturalization  issued 
naturalization  regulations  in  which  it  was  again  recognized  that  any 
alien  who,  prior  to  September  27,  1906,  had  declared  his  intention  in 
conformity  with  the  law  in  force  at  that  date,  should  not  be  required 
to  renew  such  declaration.  In  harmony  with  these  instructions  and 
interpretations  of  the  Bureau,  the  courts  throughout  the  country 
admitted  persons  to  citizenship,  without  any  decision  to  the  contrary, 
until  January  26,  1914.    In  re  Yunghauss  (D.  C.)  210  Fed.  545. 

Notwithstanding  such  decision  by  the  District  Court  for  the  Southern 
District  of  New  York,  in  which  all  the  judges  of  the  district  concurred, 
the  Bureau  of  Naturalization,  on  December  19,  1914,  in  harmony  with 
its  previous  interpretation  of  the  law,  issued  the  following  instructions, 
to  wit : 

"2.  Any  alien  who  prior  to  September  27,  1906,  has  declared  his  Intention 
in  conformity  with  the  law  in  force  at  the  date  of  his  declaration,  shall  not 
he  required  to  renew  such  declaration. 

"S.  Aliens  who  lawfuUy  declared  their  intention  on  and  after  June  29, 
1906,  and  prior  to  September  27,  1906,  must  comply  with  all  of  the  require- 
ments of  the  naturalization  act  of  June  29,  1906,  in  petitioning  for  naturaliza- 
tion, with  the  exception  that  those  arriving  prior  to  June  29,  1906,  are  not 
required  to  furnish  certificates  of  arrival. 

'^Aliens  who  declared  their  intention  prior  to  June  29,  1906,  in  accordance 
with  the  requirements  of  law,  must  comply  with  all  of  the  requirements  of  th^e 
naturalization  act  of  June  29,  1906,  in  petitioning  for  naturalization,  except 
that  they  will  not  be  required  to  file  certificates  of  arrival,  sign  th^eir  petitiona 
in  their  own  handwriting,  or  to  speak  the  English  language.'" 
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The  Bureau  of  Naturalization  furnishes  the  court  the  following 
statement : 

*'In  compliance  with  your  request  there  is  Indosed  herewith  a  list  of  the 
courts  in  which  the  question  of  naturalization  on  an  old-law  declaration  has 
been  considered.  This  is  taken  from  the  records  of  the  Bureau,  and  shows 
that  139  courts  have  admitted  aliens  upon  old-law  declarations,  and  that  30 
courts  have  declined  to  admit  them.  It  also  shows  that,  notwithstanding  the 
decision  of  the  United  States  Circuit  Court  of  Appeals  for  the  Second  Cir- 
cuit, in  the  case  of  Yunghauss  v.  U.  S.,  218  Fed.  168  [134  C.  C.  A.  67],  the  fed- 
eral court  at  Buffalo  is  bound  by  the 'letter  of  the  decision,  but  not  by  the 
spirit,  in  that  it  will  not  dismiss  petitions  pending  in  the  court  because 
based  upon  old-law  declarations,  but  permits  the  candidates  to  withdraw 
their  declarations  and  take  them  over  to  the  Supreme  Court  of  New  York 
state,  in  that  city,  where  they  are  filed  in  support  of  petitions  and  favorably 
considered.  In  addition  to  this  the  various  state  courts  of  New  York  are  con- 
tinuing to  admit  candidates  for  citizenship,  notwithstanding  the  action  of  the 
Second  Circuit" 

The  fact  that  139  courts  have  admitted  aliens  upon  old-law  declara- 
tions, as  against  30  that  have  declined  to  admit  them,  is  interesting,  if 
not  instructive.  This  is  a  country  of  laws,  where  every  man's  act  is 
sustained  or  controlled  by  a  law,  and  every  man  is  presumed  to  know 
the  law.  It  is  unfortunate,  therefore,  that  it  is  so  difficult  to  determine 
what  the  law  is.  While  not  saying  that  the  action  of  a  majority  of 
courts  on  a  subject  should  be  authority  concerning  what  the  law  is,  we 
may  note  that  the  gravest  questions  of  law  are  sometimes  determined 
by  a  vote  of  five  judges  to  four,  or  four  judges  to  three,  or  three  judges 
to  two.  Then  why  is  not  an  interpretation  placed  upon  a  statute  by  a 
majority  of  courts  a  reason  for  giving  it  a  certain  construction?  The 
Bureau  of  Naturalization  informs  the  court  that  since  the  27th  of 
September,  1913,  the  date  when  the  7-year  limitation  on  declarations 
made  prior  to  the  passage  of  the  act,  had  fully  run,  there  have  been 
filed  in  the  courts  of  Los  Angeles  392  petitions  based  upon  old-law  dec- 
larations, and  such  applicants  admitted  to  citizenship,  and  in  the  South- 
ern District  of  California,  outside  of  Los  Angeles  county,  there  have 
been,  approximately,  300  of  such  petitions  granted.  The  Bureau  also 
informs  the  court  that  throughout  the  United  States  there  have  been 
thousands  and  thousands  of  persons  admitted  to  citizenship  by  virtue 
of  these  old-law  declarations  since  said  date. 

By  virtue  of  section  15  of  the  act,  the  United  States  district  attorney, 
in  any  district,  can  maintain  a  suit  to  cancel  a  certificate  of  citizenship 
where  such  certificate  was  illegally  procured.  The  order  of  the  court 
admitting  an  alien  to  citizenship  is  not  a  final  adjudication.  It  may  be 
attacked  by  the  United  States  district  attorney,  under  section  15. 
It  therefore  results  that  the  tenure  of  citizenship  of  all  persons  within 
this  district,  admitted  as  above,  and  all  the  thousands  of  people  through- 
out the  United  States,  so  admitted,  depends  upon  what  the  United 
States  attorneys  may  do.  Congress  certainly  never  intended  that  the 
right  to  be  a  citizen  should  be  so  precarious.  To  place  all  these  people 
in  a  status  whereby  their  citizenship  might  be  revoked  at  any  time 
would  surely  be  keeping  the  word  of  promise  to  the  ear  and  breaking 
it  to  the  hope.  This  court  cannot  give  its  assent  to  any  such  interpreta- 
tion of  the  law,  except  in  obedience  to  the  opinion  of  a  higher  court 
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BLEDSOE,  District  Judge.  I  concur.  The  language  of  paragraph 
1  of  section  4,  to  the  effect  that  an  alien  making  a  "declaration"  under 
the  old  law  shall  not  "be  required  to  renew  such  declaration  means,  if 
words  mean  anything,  that  he  shall  not  be  required  to  renew— j.  e., 
make  anew — any  declaration  for  the  purpose  of  petitioning  for  citizen- 
ship; in  other  words,  that  the  declaration  already  made  by  him  shall 
be  sufficient  in  form  whenever  he  chooses  to  petition.  Careful  search 
of  subsequent  provisions  in  the  Naturalization  Law  fails  to  reveal  to 
my  mind  any  language  inconsistent  with,  or  contrary  to,  this  plain, 
unambiguous,  and  specific  direction  of  Congress.  In  view  of  its  pres- 
ence in  the  act,  general  words  of  limitation  must  be  held  to  apply  only 
to  declarations  made  after  the  passage  of  the  act. 


In  re  IRISH. 

(District  Court,  E.  D.  Pennsylvania.    December  22,  1016.) 

No.  6611. 

Bankkxtftct  ^s>59 — "Acts  of  Bankruptcy" — ^Fbaxtduubitt  Convetanck  of 
Transfer — Judgment. 

An  Insolvent  debtor  wbo,  intending  to  transfer  real  estate  out  of 
the  reach  of  his  creditors  and  to  prefer  one  creditor,  confessed  a  Judg- 
ment or  was  a  party  to  securing  a  Judgment  against  himself  by  default 
for  a  sum  in  excess  of  the  value  of  the  property  on  which  execution  wa^ 
wltliheld  more  than  four  months  after  the  entry  of  the  Judgment  has  com- 
mitted an  act  of  bankruptcy  under  Bankruptcy  Act  July  1,  1S98,  c.  641, 
§  3a,  cl.  1,  30  Stat  546  (Ck>mp.  St  1913,  §  0587),  making  a  conveyance  with 
intent  to  defraud  creditors  an  act  of  bankruptcy,  and  clause  2  making  a 
transfer,  while  insolvent,  of  any  property  to  a  creditor  with  intent  to 
prefer  such  creditor  an  act  of  bankruptcy. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  81,  82 ;  Dec. 
Dig.  «=>59. 

For  other  deflnitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Act  of  Bankruptcy.] 

In  Bankruptcy.    Involuntary  proceedings  in  bankruptcy  against  Ned 
Irish.    On  motion  to  dismiss  the  amended  petition.    Motion  denied. 
See,  also,  228  Fed.  573.  [ 

Evans,  High,  Dettra  &  Swartz,  of  Norristown,  Pa.,  for  petitioning 
creditors. 
G.  Herbert  Jenkins,  of  Philadelphia,  Pa.,  for  alleged  bankrupt 

DICKINSON,  District  Judge.  Aside  from  the  mere  formality  of 
statement  in  the  petition,  the  real  question  involved  in  this  motion  can 
be  most  clearly  presented  in  two  propositions.  One  is  whether  an  in- 
solvent debtor,  who  is  the  owner  of  real  estate  which  he  desires  and 
intends  to  convey  or  transfer  out  of  the  reach  of  creditors,  and  intends 
further  to  defraud  creditors  or  to  prefer  one  of  them,  and  for  the  ac- 
complishment of  this  purpose  confesses  a  judgment  for  a  sum  in  ex- 

^=3»For  other  cases  see  same  topic  ft  KBT-NUMBER  in  all  Key-Numbered  DlgesU  ft  Indexes 
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cess  of  the  value  of  the  property,  execution  upon  which  Judgment, 
however,  is  withheld  until  after  four  months  from  the  entry  of  the 
judgment,  has  committed  an  act  of  bankruptcy  under  clauses  1  or  2 
of  section  3a.  The  other  proposition  is  whether  such  act  is  a  cause  of 
bankruptcy,  if,  instead  of  confessing  the  judgment,  the  insolvent  debt- 
or, for  the  same  purpose  and  intent  as  before  stated,  is  a  party  to  the 
bringing  of  an  action  against  himself  and  the  entry  of  a  like  judgment 
by  default. 

The  substantial  question  above  stated  is  formally  raised  by  the  peti- 
tion in  this  case.  It  avers  an  act  of  bankruptcy  in  the  language  of 
clause  1  and  also  in  the  language  of  clause  2,  but  the  positive  averments 
thus  made  are  qualified  by  the  statement  that  the  conveyance  or  trans- 
fer charged  to  have  been  made  was  made  through  the  expedient  or 
device  of  the  recovery  of  a  judgment  such  as  outlined  above.  The 
real  question  is,  we  think,  involved  in  the  first  proposition,  because  we 
are  of  opinion  that  there  is  no  distinction  between  the  judgments  en- 
tered in  the  different  ways  mentioned. 

The  weight  of  the  argument  in  favor  of  the  motion  to  dismiss  is 
felt  in  the  expression  of  the  thought  that  Congress  has  made  a  distinc- 
tion between  the  confession  of  a  judgment  and  the  conveyance  or  trans- 
fer of  property  similar  to  that  which  was  recognized  by  the  courts  of 
Pennsylvania  under  the  acts  regulating  assignments  for  the  benefit  of 
creditors.  The  distinction  is  between  a  conveyance  or  other  transfer 
through  the  operation  of  which  title  to  property  directly  passes  and  the 
confession  of  a  judgment  through  an  execution  upon  which  title  to 
property  may  indirectly  but  eventually  pass.  Based  upon  this  distinc- 
tion, the  courts  of  Pennsylvania  held  that  a  judgment  confessed  to  a 
trustee  for  creditors  was  not  an  assignment  for  the  benefit  of  cred- 
itors, notwithstanding  the  fact  that  the  entry  of  the  judgment  was  im- 
mediately followed  by  the  issuing  of  an  execution  through  and  by 
which  the  property  of  the  defendant,  real  or  personal,  was  sold  and 
Transferred. 

The  argument  has  further  weight  in  the  attitude  of  the  professional 
mind  on  the  subject  of  confessed  judgments  unaccompanied  with  ex- 
ecution, and  in  the  consideration  that  the  mere  entry  of  a  judgment 
left  creditors  free  to  pursue  all  lawful  remedies  which  were  theirs. 
There  is  also  room  for  the  thought  that  the  bankruptcy  laws  embodied 
the  policy  of  Congress  not  to  force  bankruptcy  proceedings  upon  a 
struggling  debtor  unless  certain  clearly  defined  causes  of  bankruptcy 
existed,  and  that  the  thought  of  Congress  was  that  it  would  be  unwise 
to  make  the  mere  entry  of  a  judgment  an  act  of  bankruptcy,  because 
this  would  hamper  needy  defendants  in  getting  aid  through  whatever 
credit  they  still  retained. 

The  weight  of  the  argument  addressed  to  us  on  the  other  side  re- 
sides in  this :  If  the  real  intent  and  purpose  of  a  debtor  was  the  fraud- 
ulent one  of  withdrawing  property  from  the  reach  of  his  creditors,  or 
the  unlawful  one  of  securing  payment  to  one  creditor  to  the  prejudice 
of  others,  and  the  means  through  and  by  which  this  is  sought  to  be  ac- 
complished is,  in  substance  and  reality,  a  conveyance  or  transfer  of  his 
property,  it  is  an  intolerable  thought  that  the  law  will  sanction  the  ac- 
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complishment  of  this  fraudulent  or  unlawful  purpose  out  of  deference 
to  the  mere  form  which  the  transaction  may  be  made  to  assume.  Each 
view  is  presented  through  arguments  of  almost  equal  strength,  and 
the  scales  of  judgment  are  left  almost  on  a  balance.  The  device  to 
which  this  alleged  bankrupt  has  had  resort  (if  his  purpose  was  as 
averred  by  the  petitioning  creditors)  is  so  ancient  and  so  common  that 
at  first  blush  it  seems  strange  that  the  question  has  not  been  before 
raised  and  decided.  Indeed  the  very  common  practice  of  failing  debt- 
ors, after  they  had  passed  the  verge  of  insolvency,  to  save  their  prop- 
erty to  themselves  or  members  of  their  families,  or  to  prefer  a  friendly 
creditor  through  the  device  of  a  confessed  judgment,  has  always  been 
advanced  by  advocates  of  a  bankrupt  law  as  in  itself  a  sufficient  reason 
for  the  enactment  of  such  a  law.  The  change  from  a  confessed  judg- 
ment to  a  recovered  judgment  is  but  a  step. 

The  fact  that  the  specific  question  now  raised  has  never  before  been 
definitely  ruled  is  accounted  for,  on  the  one  hand,  by  the  assertion  that 
no  creditors  before  these  petitioners  have  ever  thought  the  question 
worth  raising,  and,  on  the  other,  by  the  conflicting  assertion  that  no 
debtor  has  before  thought  that  such  a  device  as  that  here  resorted  to 
would  be  effective.  It  has,  of  course,  been  frequently  ruled  that  the 
mere  confession  of  a  judgment  without  an  accompanying  execution  is 
not  a  cause  of  bankruptcy  within  the  meaning  of  clause  3.  This  is  be- 
cause of  the  very  terms  of  that  clause.  It  has  indeed,  with  the  present 
acquiescence  of  the  petitioning  creditors,  been  so  ruled  in  this  very 
case.    In  re  Irish  (D.  C.)  228  Fed.  573. 

All  considerations  arising  under  clause  3  have  been  laid  at  rest  for 
us  by  the  ruling  in  Citiz^is'  Bank  v.  Ravenna  Bank,  234  U.  S.  360,  34 
Sup.  Ct.  806,  58  L.  Ed.  1352,  in  which  the  conflicting  views  of  policy 
which  were  settled  by  Congress  are  most  clearly  set  f  ortji.  It  is  mani- 
fest, however,  that  the  ruling  in  that  case  was  confined  to  the  quoted 
section  of  the  act,  and  leaves  untouched  (otherwise  than  by  implica- 
tion) what  constitutes  a  cause  of  bankruptcy  under  either  clause  1  or 
clause  2.  In  order  to  bring  the  discussion  down  to  the  specific  ques- 
tion now  raised,  it  may  be  observed  that  the  acts  of  Congress  enumer- 
ate five  distinct  separate  and  different  causes  of  bankruptcy.  It  may 
therefore  be  fairly  assumed  that  Congress  had  in  mind  five  diflFerent 
things  which  an  alleged  bankrupt  might  have  done.  Those  designated 
as  4  and  5  we  may  dismiss  as  not  here  involved.  The  first  condemns 
as  a  cause  of  bankruptcy  the  actual  fraud  of  an  insolvent  debtor  who 
attempts  to  put  his  property  beyond  the  reach  of  his  creditors  by  any 
conveyance,  transfer,  concealment,  or  removal,  or  by  permitting  such 
concealment  or  removal  by  others.  The  second  visits  a  like  condemna- 
tion upon  the  unlawful  act  of  transferring  property  with  the  intent  to 
prefer  a  creditor,  although  the  debt  be  an  honest  one  and  there  is  no 
fraud  in  fact.  The  third  condemnation  is  aimed  at  the  act  (otherwise 
lawful)  of  permitting  a  creditor  to  secure  a  judgment  and  proceed  to 
a  sale,  coupled  with  the  further  negative  act  of  not  having  prevented 
such  creditor  from  procuring  a  preference.  It  will  be  observed  tliat 
the  thing  which  is  declared  to  be  a  cause  of  bankruptcy  is  again  one 
which  may  come  about,  not  only  without  any  intent  on  the  part  of  the 
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debtor  to  either  commit  actual  fraud  or  to  permit  an  unlawful  prefer- 
ence, but  may  be  something  which  he  is  powerless  to  prevent. 

This  brings  us  to  the  real  broad  question  now  presented  of  whether 
there  may  be  another  thing  done  by  an  insolvent,  which  Congress  has 
not  made  a  cause  of  bankruptcy,  or  whether  this  is  included  in  clauses 
1  or  2,  to  wit,  confessing  or  permitting  a  judgment  with  the  actual  in- 
tent to  defraud  creditors,  or  with  the  unlawful  intent  to  prefer  a  cred- 
itor through  having  the  judgment  ripen  into  a  transfer  of  property. 

It  may  be  assumed  that  Congress  meant  the  bankruptcy  laws  to  em- 
brace all  proper  causes  of  barikruptcy,  and,  further,  that  it  had  in  mind 
the  device  of  entering  judgments  in  order  to  defraud  creditors  or  to 
give  a  preference,  and  also  the  practice  of  debtors  who  were  struggling 
against  insolvency  to  resort  to  confessed  judgments  as  an  honest  means 
of  raising  money,  as  well  as  the  possibility  that  a  judgment  might  be 
entered  against  such  a  debtor  by  an  uneasy  creditor. 

All  these  considerations  constitute  the  balancing  of  advantages  and 
disadvantages  by  Congress  before  declaring  its  will,  to  which  reference 
is  made  in  the  opinion  in  the  Citizens'  Bank  v.  Ravenna  Bank  Case. 
That  of  which  we  are  in  search  is  this  declared  will.  The  thought  is 
readily  grasped  that  it  was  the  purpose  of  Congress  to  include  all  such 
fraudulent  and  unlawful  judgments  in  clauses  1  and  2.  The  thought 
is  as  easily  grasped  that  Congress  did  not  mean  to  interfere  with  needy 
or  unfortunate  debtors  against  whom  judgments  not  followed  by  ex- 
ecutions might  be  entered,  and  that  they  left  this  means  of  avoiding 
bankruptcy  open  to  them,  notwithstanding  the  use  of  such  judgments 
might  be  abused  by  debtors  actuated  by  a  fraudulent  or  unlawful  pur- 
pose. 

A  review  of  the  authorities  which  the  industry  of  counsel  has 
brought  to  our  attention  may  not  be  out  of  place,  even  at  the  cost  of 
lengthening  an  already  overlong  opinion. 

We  pass  the  case  of  Wilson  v.  Bank,  84  U.  S.  (17  Wall.)  473,  21  L. 
Ed.  723,  with  the  comment  that  it  was  ruled  upon  the  question  of  the 
sufficiency  of  the  evidence  to  support  a  finding  of  unlawful  intent  in  a 
proceeding  to  avoid  an  alleged  preference.  The  phrases  quoted  by 
counsel  for  the  alleged  bankrupt  merely  voice  the  two  thoughts  that 
there  is  nothing  wrong  in  a  debtor  not  resisting  the  collection  of  a  jdst 
debt,  nor  can  any  infer^ice  of  fraud  be  drawn  from  the  mere  fact  that 
he  interposed  no  defense  to  such  an  action. 

Sleek  V.  Turner,  76  Pa.  142,  and  Louchheim  v.  Henzey,  86  Pa.  350, 
are  to  the  same  effect  that  "mere  passive  nonresistance  of  the  defend- 
ant to  the  recovery  of  a  judgment"  for  an  honest  debt  will  not  justify 
(of  itself)  an  inference  of  actual  fraud  or  unlawful  intent. 

In  considering  the  language  -of  an  opinion,  we  cannot  be  too  often 
reminded  that  it  must  be  read  in  the  light  of  the  subject-matter  to 
which  it  relates.  Some  provisions  of  the  acts  of  Congress  discussed 
deal  with  the  actual  intent  and  purpose  of  the  debtor  or  creditor,  oth- 
ers denounce  a  particular  act  as  unlawful  because  against  the  declared 
policy  of  the  law,  irrespective  of  the  intent  of  the  parties,  or  the  oth- 
erwise innocent  character  of  the  act.  The  importance  of  this  distinc- 
tion is  pointed  out  in  the  majority  opinion  in  Wilson  v.  Nelson,  183  U. 
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S.  191,  22  Sup.  Ct  74,  46  L.  Ed.  147,  wherein  it  is  held  that  intent  en- 
ters into  clauses  1  and  2,  but  has  no  place  in  clause  3,  which  deals 
wholly  with  results. 

It  may  be  further  observed  that  the  broad  question  with  which  we 
are  now  dealing  does  not  concern  itself  with  the  lexical  meaning  of  the 
words  employed,  because  Congress  has  carefully  defined  the  sense  in 
which  the  words  are  used.  Nor  is  more  than  very  general  aid  afford- 
ed by  adjudged  cases  dealing  with  a  different  state  of  facts. 

Pirie  V.  Chicago  Co.,  182  U.  S.  438,  21  Sup.  Ct.  906,  45  L.  Ed.  1171, 
for  instance,  merely  rules  that  pa)mient  of  moneys  is  a  transfer  of 
property  within  the  meaning  of  the  preference  provisions  of  the  act. 

In  the  Nusbaum  Case  (D.  C.)  18  Am.  Bankr.  Rep.  598,  152  Fed. 
835,  there  was  both  a  judgment  and  an  execution  sale.  These  were 
held  to  be  a  transfer  within  the  meaning  of  the  act,  and  to  constitute 
a  cause  of  bankruptcy  under  clause  1,  and  also  clause  2,  as  well  as 
clause  3,  there  being  also  present  the  actual  intent  to  defraud  and  .to 
prefer. 

The  Tupper  Case  (D.  C.)  20  Am.  Bankr.  Rep.  824,  163  Fed.  766,  is 
of  value  to  us  in  the  respect  of  the  expression  of  the  opinion  that  the 
omission  of  an  averment  of  intent  to  defraud  prevented  the  judgment 
there  operating  as  a  cause  of  bankruptcy  under  clause  1,  and  because 
of  the  implication  that  if  such  intent  had  been  averred,  a  cause  of 
bankruptcy  would  have  been  set  forth. 

In  re  Truitt  (D.  C.)  29  Am.  Bankr.  Rep.  570,  203  Fed.  550,  ap- 
proaches more  closely  to  a  ruling  of  the  question  before  us.  It  rules 
the  confession  of  a  judgment  to  have  been  a  transfer  of  the  real  estate 
of  the  defendant  within  the  meaning  of  the  bankruptcy  law,  and  the 
averment  of  this  fact,  together  with  the  averment  of  an  intent  to  pre- 
fer, to  have  been  the  setting  forth  of  a  cause  of  bankruptcy  under 
clause  2.  There  is  involved  as  an  essential  ingredient  the  positive  act 
of  the  debtor  in  the  procurement  of  the  judgment.  The  ruling  under 
the  facts  there  present  covers  a  confessed  judgment,  but  not  an  ad- 
verse one,  and  because  of  some  expressions  in  the  opinion  carries  the 
implication  that  the  ruling  would  not  apply  to  any  other  than  confessed 
judgments. 

Another  case  (without  the  implication^  to  the  same  effect  is  sup- 
plied by  In  re  Musgrove  Mining  Co.  (D.  C.)  37  Am.  Bankr.  Rep.  628, 
234  Fed.  99  (November,  1916,  advance  sheets).  Judgments  there  had 
been  confessed,  but  no  executions  had  issued.  It  was  conceded  that  no 
cause  of  bankruptcy  under  clause  3  existed.  The  judgments,  however, 
were  held  to  be  transfers  under  clause  2,  the  averment  appearing  of  an 
intenj  to  prefer. 

The  trend  of  judicial  opinion  is  therefore  with  the  petitioners  upon 
the  main  proposition  advanced  by  th^n  that  a  lien  upon  real  estate, 
through  which  a  sale  can  be  eflfected,  is  a  transfer  within  the  meaning 
of  clauses  1  and  2.  We  by  no  means  regard  the  question  as  free  from 
doubt,  nor  have  we  found  the  reasoning  upon  which  the  rulings  were 
based  to  be  in  all  respects  convincing.  They  have,  however,  been 
made,  and  have  so  far  been  uniform.    It  seems^  therefore^  to  us  to  be 
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the  wiser  course  to  follow  them  until  some  commanding  voice  directs 
otherwise. 

The  ruling  now  made  may  properly  be  said  to  bo  an  advance  upon 
those  cited,  as  in  a  sense  it  is.  The  space  between  the  two  classes  of 
cases  is,  we  think,  well  bridged  by  the  averments  of  the  petition.  The 
act  is  directly  charged  to  be  the  act  of  the  alleged  bankrupt.  It  is  (ac- 
cording to  the  authorities  quoted)  a  transfer.  This  transfer  is  averred 
to  have  been  the  act  of  the  defendant  in  the  judgment.  We  see  in  this 
respect  no  difference  between  the  case  of  one  debtor  who,  in  order  to 
defraud  his  creditors,  appends  his  name  to  a  judgment  note  upon 
which  judgment  is  entered  by  the  prothonotary  and  another  who,  in 
furtherance  of  a  like  fraudulent  purpose,  appends  his  signature  to  a 
plain  promissory  note,  upon  which  is  brought  an  action  in  which  judg- 
ment is  likewise  recovered.  The  acts  differ,  of  course,  in  form,  but  in 
intent  and  purpose  and  final  results  they  are  the  same.  The  intent  may 
be. better  concealed,  and  therefore  more  difficult  to  prove,  in  the  one 
case  than  in  tlie  other,  but  we  are  dealing  now  with  what  the  petition- 
ers have  averred,  not  with  what  they  will  be  able  to  prove,  and  the  act 
here  is  averred  to  have  been  the  affirmative  act  of  the  defendant  as 
positively  as  it  could  have  been  had  the  judgment  been  confessed.  To 
hold  there  is  no  difference  between  a  judgment  and  a  transfer,  if  each 
was  for  an  unlawful  purpose,  and  yet  balk  at  ignoring  the  difference 
in  the  mere  form  of  the  judgment,  savors  too  much  of  straining  at 
gnats  while  swallowing  camels. 

The  motion  to  dismiss  is  denied. 


In  re  EASTMAN  OIL  CO. 
(District  Court,  S.  D.  Georgia.     October  30,  1918.) 

1.  COBPOBATIONS  ^=:>432(3J — OBLIGATIONS — ^VAUDITT. 

While  there  Is  a  presumption  that  a  note  executed  in  the  name  of  a 
corporatloD  by  its  president,  payable  to  himself  as  an  Individual,  was 
not  Issued  for  corporate  purposes  and  with  lawful  authority,  the  note  is 
not  absolutely  void,  and  the  presumption  of  validity  can  be  rebutted,  and 
the  note  shown  to  be  the  obligation  of  the  corporation,  by  proof  of  ex- 
press or  implied  authority,  or  by  a  showing  of  ratification  or  estoppel  on 
the  part  of  the  corporation. 

[Ed.  Note. — For  other  cases,  tsee  Corporations,  Cent  Dig.  |§  1728,  1743, 
1762;    Dec.  Dig.  <5=»432(3).] 

2.  COBPORATIONS    ^=»414(2) — ^NOTES — AUTHOBITY — ^ImPLIED    AUTHORITY. 

Several  years  before  bankruptcy,  at  a  meeting  of  the  stockholders  at 
which  the  directors  were  present,  a  statement  was  submitted  showing, 
among  other  liabilities,  notes  due  the  president.  Thereafter  the  president 
continued  his  practice  of  making  advances  to  the  corporation,  and  as 
president  executing  notes  payable  to  himself  as  an  individual.  The  cor- 
porate by-laws  gave  the  president  and  treasurer  authority  to  sign  such 
notes  as  might  be  necessary  to  procure  funds  for  the  expenses  of  the  cor- 
poration, and  resolutions  of  the  directors  were  passed  from  time  to  time 
authorizing  the  president  to  borrow  such  funds  as  he  might  deem  neces- 
sary. Held  that,  though  the  president  was  not  given  express  authority  to 
borrow  money  from  himself,  nevertheless,  in  view  of  the  conduct  of  the 
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directors  and  stockholders  of  the  corporation,  the  presideiit  had  Implied 
authority  to  borrow  from  himself  and  execute  notes  from  the  corporation 
payable  to  himself  as  an  individual. 

[Ed.  Note, — For  other  cases,  see  Ck)rporations,  Cent  Dig.  |  1641 ;  Dec. 
Dig.  <g=»414(2).] 

t.  CosFOKATioivs  ^=»426(7) — ^NoTBS — ^ExECunow — ^Ratification. 

In  such  case,  as  the  funds  borrowed  from  the  president  were  used  for 
the  benefit  of  the  corporation,  the  continuous  course  of  conduct  on  the 
part  of  the  stockholders  and  directors  amounted  to  a  complete  ratification 
of  the  act  of  the  president  in  borrowing  from  himself,  and  executing  notes 
of  the  corporation  payable  to  himself  as  an  IndiylduaL 

PSd.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  ||  1702,  1703, 
1713;   Dea  Dig.  «=»426(7).] 

4.  CoBFORATiONS  ^=>425(3)—- Aors  of  Dibxgtobs  and  Stockholdebs — Estop- 
pel. 

In  such  case,  as  the  directors  and  stockholders  knew  of  the  loans  and 
that  the  proceeds  were  used  for  corporate  purposes,  their  acquiescence 
estopped  the  corporation  from  attacking  the  validity  of  the  notes  execut- 
ed by  the  president,  payable  to  himself;  such  notes  at  most  not  being 
illegal,  but  simply  ultra  vires. 

[£d.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  |  1700;  Dec. 
Dig.  <&=s>425(3).] 

B.  COBPORATIONS  ^=»424 — ^BSTOPPBL — CSEDITOBa 

In  such  case,  as  there  waa  no  fraud,  creditors  of  the  corporation  were 
equally  estopped  to  question  the  notes. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  |  1696 ;  Dec. 
Dig.  «=>424.] 

In  Bankruptcy.  In  the  matter  of  the  bankruptcy  of  the  Eastman 
Oil  Company.  On  petition  by  the  trustee  and  creditors  to  review 
an  order  of  the  referee  overruling  objections  to  the  claims  of  J.  W. 
Brock.    Order  affirmed. 

John  R.  L.  Smith,  of  Macon,  Ga.,  for  petitioning  creditors.. 
Hardeman,  Jones,  Park  &  Johnston,  of  Macon,  Ga.,  for  trustee. 
Akcrman,  Akerman  &  McManus,  of  Macon,  Ga.,  for  bankrupt. 
Bonham,  Watkins  &  Allen,  of  Anderson,  S.  C,  for  claimant 

LAMBDIN,  District  Judge.  This  matter  is  before  me  upon  the 
petition  of  the  trustee  of  the  Eastman  Oil  Ccwnpany,  bankrupt,  and 
of  certain  of  its  creditors,  for  a  review  of  the  order  granted  by  the 
referee  overruling  their  objections  to  the  claims  of  J.  W.  Brock,  of 
Honea  Path,  S.  C,  and  allowing  said  claims.  The  claims  of  Mr. 
Brock,  aggregating  $46,601.24,  are  all  based  on  promissory  notes 
held  by  him  against  the  Eastman  Oil  Company,  and  signed  "Eastman 
Oil  Company,  J.  W.  Brock,  Pres.  &  Treas.,"  and  payable  "to  the  order 
of  J.  W.  Brock."  The  trustee  and  the  creditors  objected  to  these 
claims  on  the  grounds  that  it  did  not  appear  that  said  Brock  was 
authorized  by  the  board  of  directors  to  sign  the  notes;  that  said 
Brock,  in  making  said  notes  payable  to  himself,  was  acting  in  be- 
half of  the  corporation  and  himself,  and  could  not,  therefore,  make 
any  valid  and  binding  contract  in  behalf  of  the  corporation;  and 
that  the  act  of  said  Brock  in  signing  the  notes  as  president  and  treas- 
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urcr  and  tnaldng  them  payable  to  himself  was  without  the  scope  of  his 
authority. 

It  appears  from  the  record  that  these  notes  cover  a  period  of  seven 
or  eight  years,  beginning  in  1907,  and  running  through  each  of  the 
succeeding  years  up  to  March  24,  1915,  at  which  time  a  note  for 
$581.33  was  executed;  the  only  other  note  in  the  year  1915  being 
given  on  January  19,  1915,  which  was  for  $5,000.  Over  $33,000  of 
these  notes  were  given  prior  to  the  year  1914.  The  date  of  the  adjudi- 
cation was  May  1,  1915. 

The  referee  has  filed  *a  full  and  clear  opinion  in  the  matter,  and 
has  made  certain  findings  of  fact  and  conclusions  of  law  therein, 
which  the  court,  after  a  very  thorough  examination  of  the  entire 
record,  entirely  approves.  The  referee  finds  that  J.  W.  Brock  fur- 
nished to  the  Eastman  Oil  Company  the  money  represented  by  the 
notes  in  question,  and  that  it  was  received  by  and  used  for  the  bene- 
fit of  the  bankrupt  corporation;  that  the  directors,  as  well  as  the 
stockholders,  had  full  knowledge  of  the  fact  that  Brock  was  himself 
furnishing  this  money ;  that  the  notes  appeared  among  the  liabilities 
of  the  company,  and  were  carried  in  its  recognized  "bills  payable" 
account,  and  were  brought  to  the  attention  of  the  directors  in  the 
financial  statements  furnished  personally  by  the  president  and  by 
the  audits  which  were  made  from  time  to  time  of  the  company's  ac- 
counts; that  the  notes  were  practically  all  handled  through  the  Citi- 
zens' Bank  of  Honea  Path,  S.  C,  of  which  Mr.  L.  A.  Brock,  the 
vice  president  of  the  bankrupt,  was  president,  and  Mr.  P.  W.  Sullivan, 
a  director  of  the  bankrupt,  the  cashier;  that  with  full  knowledge 
that  J.  W.  Brock  was  himself  furnishing  the  money  and  executing 
notes  to  himself  for  same,  purporting  to  be  the  notes  of  the  corpo- 
ration, the  directors  made  no  objection  to  the  transactions;  and  that 
the  trustee  of  the  bankrupt  had  a  complete  audit  made  of  the  gen- 
eral accounts  of  the  bankrupt  from  its  organization  to  the  date  of  its 
adjudication  (which  was  available  to  the  trustee  and  creditors  object- 
ing to  the  claims),  and  that  no  evidence  had  been  submitted  which 
in  any  way  impeached  any  of  the  transactions  between  Mr.  Brock  and 
the  bankrupt. 

Counsel  for  the  trustee  and  creditors,  however,  contend  that  the 
notes  in  question  are  not  the  acts  of  the  company,  and  are  therefore 
absolutely  and  conclusively  void,  as  matter  of  law,  and  that  Brock 
can  base  no  claims  on  same;  that  the  question  of  the  good  faith  or 
the  fairness  of  the  transaction  has  nothing  to  do  with  the  case;  and 
that,  if  Mr.  Brock  has  any  claim  against  the  corporation,  he  should 
base  same  upon  open  account  for  moneys  advanced  to  the  bankrupt, 
and  not  upon  the  notes  in  question.  In  other  words,  their  contention, 
as  to  said  notes,  is  in  the  nature  of  a  plea  of  non  est  factum. 

[1]  The  issue,  therefore,  is  a  narrow  one.  The  Court  of  Appeals 
of  the  state  of  Georgia,  in  the  case  of  Capital  City  Brick  Company 
v.  Jackson,  in  2  Ga.  App.  771,  59  S.  E.  92,  had  a  similar  question 
before  it.    In  that  case  the  Georgia  court  held  that — 

"a  note  executed  in  the  name  of  a  corporation  by  its  president,  payable  to 
himself  as  an  individual,  carried  no  presumption  that  It  was  issued  for  cor- 
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porate  parposes  and  with  lawful  authority^  but  ttaat,  on  the  contrary,  this 
fact  raised  the  presumption  that  such  note  is  not  the  auhorlzed  act  of  the  cor- 
poration.'' 

The  last  headnote  in  the  case  is  as  follows : 

"The  presumption  that  the  note  sued  on  was  not  the  authorized  contract 
of  the  corporation,  not  having  been  overcome,  but  being  confirmed  by  the  evi- 
dence, the  verdict  should  be  set  aside  and  a  new  trial  granted." 

The  Court  of  Appeals  of  Georgia,  in  support  of  its  position  in  this 
case,  quoted  extensively  from  the  opinion  of  the  Circuit  Court  of 
Appeals  of  the  Eighth  Circuit  in  the  case  of  Park  Hotel  Company 
V.  Fourth  National  Bank  of  St.  Louis,  86  Fed.  742,  30  C.  C.  A.  409.  In 
the  body  of  the  opinion  of  the  court  in  the  last-named  case,  at  bot- 
tom of  page  744,  occurs  the  following  language: 

**To  the  general  rule  that  the  acts  and  contracts  of  a  general  agent,  within 
the  scope  of  his  powers,  are  presumed  to  be  lawfully  done  and  made,  there 
is  an  exception  as. universal  and  Inflexible  as  the  rule.  It  is  that  an  act  done 
or  a  contract  made  with  himself  by  an  agent  on  behalf  of  his  principal  is 
presumed  to  be,  and  is,  notice  of  the  fact  that  it  is  wltbout  the  s(*ope  of  his 
genera]  powers,  and  no  one  who  has  notice  of  Its  character  may  safely  rely  or 
recover  upon  it  without  proof  that  the  agent  was  expressly  and  speciaUy  au- 
thorized by  his  principal  to  do  the  act  or  to  make  the  contract" 

A  careful  reading  of  the  opinions  of  the  courts  in  the  two  cases 
mentioned,  as  well  as  the  other  cases  cited  by  counsel  for  both  sides, 
leads  the  court  to  conclude  that  a  note  executed  as  the  one  involved 
in  this  case  is  not  absolutely  and  conclusively  void,  but  only  presump- 
tively void,  and  this  presumption  may  be  rebutted,  and  the  note 
shown  to  be  the  act  and  deed  of  the  corporation,  by  proof  of  express 
or  implied  authority,  or  by  showing  ratification  or  estoppel  on  the 
part  of  the  corporation.  In  other  words,  the  note  is  only  voidable, 
at  the  election  of  the  corporation  or  its  creditors ;  the  presuTiption  be- 
ing that  it  is  void,  and  the  burden  being  on  the  holder  to  show  that 
it  is  the  valid  obligation  of  the  corporation.  Similarly,  and  involving 
the  same  principle,  it  has  been  held  by  the  Supreme  Court  of  Oeorgia 
that  a  sale  by  an  administrator  of  the  property  of  his  intestate  to 
himself  as  an  individual  is  not  void,  but  merely  voidable  at  the  elec- 
tion of  those  who  may  be  interested  in  the  estate,  and  that  this  elec- 
tion must  be  made  within  a  reasonable  time.  Smith  v.  Cranberry,  39 
Ga.  381,  99  Am.  Dec.  464;  Grubbs  v.  McGlawn,  39  Ga.  672.  And 
what  is  a  reasonable  time  in  which  to  institute  proceedings  depends 
upon  the  peculiar  facts  of  each  case.  Word  v.  Davis,  107  Ga.  783, 
33  S.  E.  691. 

In  the  Jackson  Case,  cited  above  from  the  Georgia  Court  of  Ap- 
peals, as  well  as  in  the  case  from  the  Circuit  Court  of  Appeals  of  the 
Eighth  Circuit,  the  holders  of  the  notes  in  question  in  those  cases 
were  not  able  to  overcome  the  presumption  of  want  of  authority  on 
the  part  of  the  officers  executing  the  notes,  respectively;  but,  on  the 
contrary,  it  was  shown  that  the  corporation  whose  name,  in  each  in- 
stance, was  signed  to  the  note  by  such  officer,  was  only  an  accom- 
modation maker,  and  received  no  benefit  whatever  from  the  trans- 
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action,  and  this  fact  differentiates  the  two  cases  mentioned  from  the 
case  at  bar. 

[2-5]  From  the  findings  of  the  referee,  and  from  the  evidence  in 
the  case,  the  court  is  of  the  opinion  that  the  claimant  has  successfully 
carried  the  burden  in  this  case.  As  early  as  June  9,  1908,  at  a  meet- 
ing of  the  stockholders,  at  which  the  directors  were  also  present,  a 
statement  was  submitted,  showing,  among  the  liabilities  of  tiie  cor- 
poration, "Notes  due  Citizens*  Bank,  $18,000.00;  notes  due  J.  W. 
Brock,  $4,000.00;"  and  from  that  time  to  the  bankruptcy  of  the  com- 
pany it  is  evident  that  the  directors  and  stockholders  knew  of  the 
loans  made  by  Mr.  Brock  to  his  corporation,  and  that  he  was  taking 
its  notes  to  cover  same.  The  by-laws  of  the  corporation  gave  its 
president  and  treasurer  authority  to  sign  such  notes  as  he  might  find 
necessary  to  procure  funds  for  the  expenses  of  the  corporation,  and 
resolutions  of  the  directors  were  passed  from  time  to  time  authoriz- 
ing the  president  and  treasurer  to  borrow  for  the  use  of  the  company 
such  funds  as  he  thought  necessary.  The  president  and  treasurer 
was  not,  therefore,  given  express  authority  to  borrow  money  from 
himself;  but  it  was  the  common  knowledge  of  the  directors  and 
stockholders  all  along  that  he  was  doing  so,  and  no  objection'  was  ever 
made.  I  am  dearly  of  the  opinion  that,  by  the  conduct  of  the  cor- 
poration and  its  officers  and  agents  in  this  matter,  an  implied  authority 
was  given  to  Mr.  Brock  to  borrow  from  himself  and  to  execute  notes 
from  the  corporation  to  himself  for  same;  and,  even  if  this  were 
not  the  case,  their  continuous  course  of  conduct  in  the  matter  would 
constitute  a  complete  ratification  of  the  act  of  Mr.  Brock  in  the  mat- 
ter, and  same,  in  connection  with  the  fact  that  the  money  so  advanced 
by  Mr.  Brock  was  used  in  meeting  the  expenses  of  the  company, 
would  and  did  work  a  complete  estoppel  on  the  corporation.  And 
I  am  further  of  the  opinion  that  whatever  bound  or  estopped  the 
corporation  in  this  matter  would,  in  the  absence  of  fraud  (and  none 
has  been. proven  in  this  case),  be  equally  binding  upon  the  creditors, 
and  that  they,  in  the  absence  of  such  fraud,  cannot  successfully  make 
an  attack  upon  a  transaction  which  the  corporation  itself  could  not 
successfully  attack.  This  principle  is  stated  still  more  broadly  in  7 
Ruling  Case  Law,  §  463,  on  page  483,  where  the  following  language 
is  used: 

"The  rule  that  a  director  or  other  officer  cannot  act  for  the  corporation  in 
a  matter  In  which  he  la  Interested  Is  Intended  for  the  benefit  of  the  corpora* 
tlon  and  Its  stockholders,  who  may,  like  an  Individual,  elect  to  confirm 
a  transaction  which  could  have  been  repudiated,  In  which  case  the  contract 
becomes  fully  binding  on  the  corporation  to  the  same  extent  as  any  other  du- 
ly  ratified  contract  entered  Into  by  an  unauthorized  agent.  So  the  rule  is  for 
the  benefit  of  the  corporation  and  Its  stockholders,  and  does  not  extend  to  Its 
creditors,  In  the  absence  of  fraud,  and  when  a  disposition  of  the  property  of 
the  corporation  Is  assailed  by  its  creditors,  they  are  not  clothed  with  the  right 
of  the  corporation  or  of  Its  stockholders  to  set  It  aside  solely  on  the  ground 
that  It  was  entered  into  by  representatives  who  had  put  themselves  In  a  rela- 
tion antagonistic  to  the  Interest  of  their  principaL" 

In  the  case  of  Bensiek  et  al.  v.  Thomas  et  al.  (decided  by  the  Circuit 
Court  of  Appeals  of  the  Eighth  Circuit)  66  Fed.  104,  13  C.  C.  A.  457, 
it  was  held  that  although  a  loan  was  obtained  in  violation  of  the  by- 
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laws  of  the  corporation,  and  a  deed  of  trust  was  made  to  secure  same, 
yet  the  corporation,  havjne  received  and  used  the  money  with  the 
knowledge  of  the  stockholders,  was  estopped  to  deny  the  authority  of 
the  directors  to  borrow  it,  and  that — 

*^when  an  act  done  by  a  private  corporation  is  not  per  se  illegal,  or  malum 
prohibitum,  but  is  simply  ultra  vires,  and  is  not  a  matter  of  public  concern, 
but  merely  .affects  tbe  interests  of  the  stockholders,  the  latter  may  so  act  as 
to  deprive  themselves  of  the  right  to  chaUange  its  validity." 

The  foregoing  principles  are  also  fully  established  by  the  decisions 
of  the  Supreme  Court  of  the  United  States.  The  first  two  headnotes 
to  the  opinion  of  the  Supreme  Court  in  the  case  of  Twin-Iyick  Oil 
Company  v.  Marbury,  91  U.  S.  587,  23  L.  Ed.  328,  are  as  follows: 

"A  director  of  a  corporation  is  not  prohibited  from  lending  it  moneys  when 
they  are  needed  for  its  benefit,  and  the  transaction  is  open,  and  otherwise  free 
ftom  blame ;  nor  is  his  subsequent  purchase  of  its  property  at  a  fair  pubUc 
sale  by  a  trustee,  under  a  deed  of  trust  executed  to  secure  the  payment  of 
them,  invalid. 

'The  right  of  a  corporation  to  avoid  the  sale  of  its  property  by  reason  of 
the  fiduciary  relations  of  the  purchaser  must  be  exercised  within  a  reasonable 
time  after  the  facts  connected  therewith  are  made  known,  or  can  by  due  dili- 
gence be  ascertained.  As  the  courts  have  never  prescribed  any  spedlflc 
period  as  appUcable  to  every  case  like  the  statute  of  limitations,  the  deter- 
mination as  to  what  constitutes  a  reasonable  time  in  any  particular  case 
must  be  arrived  at  by  a  consideration  of  all  its  elements  which  affect  that 
question.*' 

In  the  case  of  Indianapolis  Rolling  Mill  v.  St.  Louis,  Ft.  Scott  & 
Wichita  Railroad,  120  U.  S.  256,  at  page  259,  7  Sup.  Ct.  542,  at  page 
544,  30  L.  Ed.  639,  Mr.  Justice  Miller  used  the  following  langfuage : 

"The  rule  of  law  upon  the  subject  of  the  disaffirmance  or  ratification  of 
the  acts  of  an  agent  required  that  if  they  had  the  right  to  disafllrm  ii  they 
should  do  it  promptly,  and  if,  after  a  reasonable  time,  they  did  not  so  dis- 
affirm it,  a  ratification  would  be  presumed.  In  regard  to  this  it  appears  that 
the  boani,  when  notified  of  what  had  been  done  by  their  agents,  did  not  dis- 
affirm their  action  at  that  time,  but  that  the  act  or  resolution  of  disaffirmance 
was  passed  about  two  years  after  notice  of  the  transaction,  and  that  if  the 
suit  brought  in  this  case  can  be  considered  as  an  act  of  disaffirmance,  it  came 
too  late,  as  it  was  commenced  some  six  months  after  they  had  knowledge  of 
the  release." 

Similarly  in  the  case  of  Railway  Companies  v.  Keokuk  &  Hamilton 
Bridge  Company,  131  U.  S.  371,  at  page  381,  9  Sup.  Ct.  770,  at.  page 
773,  33  L.  Ed.  157,  Mr.  Justice  Gray,  speaking  for  the  Supreme  Court 
of  the  United  States,' used  the  following  language: 

"When  the  president  of  a  corporation  executes,  in  its  behalf,  and  within  the 
scope  of  its  charter,  a  contract  which  requires  the  concurrence  of  the  board 
of  directors,  and  the  board,  knowing  that  he  has  done  so,  does  not  dissent 
within  a  reasonable  time»  it  will  be  presumed  to  have  ratified  bis  act  In- 
dianapoUs  Rolling  MiU  v.  St  Louis,  etc..  Railroad,  120  U.  S.  256  [7  S$up.  Gt  542, 
30  L.  WL  6391.  And  when  a  contract  is  made  by  any  agent  of  a  ^rporation 
in  its  behalf,  and  for  a  purpose  authorized  by  its  charter,  and  the  corporation 
receives  the  benefit  of  tLe  contract,  without  objection,  it  may  be  presumed  to 
have  authorized  or  ratified  the  contract  of  its  agent  Bank  of  Columbia  v. 
Patterson,  7  Cranch,  299  [3  L.  Ed.  351] ;  Bank  of  United  States  v.  Dandridge, 
12  Wheat  64  [6  L.  Ed.  552] ;  Zabriskie  v.  Cleveland,  etc.,  Railroad,  23  How. 
381  [16  L.  Ed.  488] ;  Gold  Mining  Company  v.  NaUoual  Bank,  96  D.  S.  64Q 
£24  Im  Ed.  648]  ;  Pneumatic  Gas  Company  v.  Berry,  113  U.  S.  322,  327  [5  Supw 
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Gt  625,  28  L.  Ed.  1003].  This  doctrine  was  clearly  and  strongly  stated  by  Mr. 
Justice  Story,  delivering  the  Judgment  of  this  court,  in  each  of  the  first  two 
of  the  cases  Just  cited." 

The  opini<m  of  the  Circuit  Court  of  Appeals  of  the  Fifth  Circuit  in 
the  case  of  Augusta,  T.  &  G.  R.  Co.  et  al.  v.  Kittel,  52  Fed.  63,  2  C.  C. 
A.  615,  is  also  in  point.   The  first  headnote  in  that  case  is  as  follows : 

"When  the  president  of  a  company  chartered  by  the  state  of  Florida  for 
the  construction  of  a  railroad,  under  the  authorization  of  the  board  of  di- 
rectors, mortgages  the  company's  land,  and  the  money,  which  is  lonned  in  good 
faith,  is  used  by  the  officers  of  the  company  for  company  purposes,  and  the 
validity  of  the  transaction  is  recognized  by  payment  of  interest  and  the 
transaction  is  brought  to  the  notice  of  the  directors,  both  actually  and  by 
recordation  of  the  deeds,  and  there  is  no  repudiation  of  the  mortgage  or  denial 
of  the  authority  of  the  president  in  the  premises,  a  subsequent  resolution  by 
part  of  the  directors,  made  long  afterwards,  disapproving  and  annulling  the 
president's  authority,  does  not  invalidate  the  transaction  or  prevent  a  fore- 
closure, since  the  company  tacitly  ratified  the  act  of  the  president,  by  not 
promptly  disaffirming  Uie  transaction.** 

From  the  foregoing  authorities,  it  is  clear  that  no  express  and  formal 
action  on  the  part  of  the  Eastman  Oil  Company  or  its  board  of  di- 
rectors was  necessary,  in  order  to  make  the  notes  in  question  binding 
upon  the  corporation  or  its  creditors.  The  continuous  course  of  con- 
duct on  the  part  of  the  corporation  and  its  officers  and  agents,  with 
respect  to  the  loans  made  by  Mr.  Brock  to  his  company,  and  the  notes 
taken  by  him  therefor,  and  their  knowledge  of  such  transactipns,  and 
the  use  of  the  money  for  the  benefit  of  the  corporation  in  carrying  on 
its  operations — ^all  these  things,  under  the  principles  above  enunciated, 
make  these  notes  valid  obligations  of  the  bankrupt,  and  the  referee  was 
right  in  overruling  the  objections  to  same. 


In  re  VONHEE  et  aL 

(District  Oonrt,  W.  D.  Washington,  N.  D.    December  18,  1916.) 

No.  6609. 

1.  ExEicPTioNB  ^=»68 — ^Exception  of  Debts  fob  Wages — Oonstitutionalitt 

OF  Statute. 

Rem.  Code  Wash.  1915,  §  564,  which  provides  that  no  property  shall 
be  exempt  from  execution  for  clerks',  laborers*,  or  mechanics*  wages,  is 
not  in  violation  of  Const  Wash.  art.  19,  |  1,  wl^ch  provides  that  *'the 
Legislature  shall  protect  by  law  from  forced  sale  a  certain  portion  of  the 
homestead  and  other  property  of  all  heads  of  families.*' 

[Ed.  Note. — For  other  cases,  see  Exemptions,  Gent  Dig.  §  89;  Dec  Dig. 
♦=>63.] 

2.  Homestead  ^=»98— Bzgbptions  of  Debts  fob  Wages— <k>N8TBncTi0N  of 

Statute. 

Although  the  comprehensive  words  "no  property"  are  used  In  the 
statute,  it  does  not  affect  homestead  exemptions;  the  provision  having 
been  enacted  expressly  as  an  amendment  to  a  section  relating  to  personal 
property  only. 

[Ed.  Note. — For  other  cases,  see  Homestead,  Cent  Dig.  |  155;  Dec. 
Dig.  <9=>9&] 
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&•  Bawkruptot  ^s»395(2) — ^Ezeupt  Pbopebtt— Authobitt  of  Bankbuptct 
Court. 

While  title  to  exempt  property  of  a  bankrupt  does  not  pass  to  nls 
trustee  for  the  purpose  of  being  administered  as  a  part  of  his  estate, 
all  his  property  passes  to  the  trustee  for  the  purpose  of  having  that 
claimed  as  exempt  identified,  appraised,  and  set  apart,  and  the  bank- 
ruptcy court  has  power  to  determine  what  property  Is  exempt  under  the 
state  law  as  against  general  Creditors,  after  which  its  authority  over  it 
ceases. 

[Bd.  Note.— For  other  cases,  see  Bankruptcy,  Gent  Dig.  (  658;  Dec 
Dig.  «s»395a2).J 

4.  Bankruptcy  «=»396(l)—ExmfPnoN8— Wages  Dxtb  Bankrupt. 

Rem.  Code  Wash.  1915,  §  708.  exempting  from  j?amishment  current 
wayres  of  the  head  of  a  family  to  the  amount  of  $100,  is  part  of  the  ex- 
emption law  of  the  state,  and  a  bankrupt  is  entitled  to  its  benefit 

(Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  060,  66^ 
665,  667;    Dec  Dig.  «s»396(l).] 

In  Bankruptcy.  In  the  matter  of  Alfonse  Vonhee  and  Robert 
ITayes,  copartners  as  Vonhee  &  Hayes,  and  Alfonse  Vonhee  and 
Louise  Vonhee,  husband  and  wife,  bankrupts.  On  petition  to  review 
order  of  referee.    Approved  in  part,  and  disapproved  in  part 

Coleman  &  Fogarty,  of  Everett,  Wash.,  for  bankrupts. 

Frank  D.  Lewis,  of  Everett,  Wash.,  for  trustee. 

Sherwood  &  Mansfield,  of  Everett,  Wash.,  for  excepting  creditor. 

NETERER,  District  Judgt.  The  trustee  set  over  to  Alfonse 
Vonhee  as  exempt  from  the  community  property  of  himself  and 
wife,  wearing  apparel,  household  goods,  and  utensils,  one  cow,  fifteen 
chickens,  two  guns,,  two  watches,  and  the  homestead,  and  disallowed 
$88  current  wages  due  the  bankrupt  Exceptions  were  filed  by  the 
bankrupt  and  a  creditor  who  had  performed  labor  for  the  copartnership 
of  Vonhee  &  Hayes,  bankrupt,  which  had  been  reduced  to  judgment, 
and  upon  hearing  the  referee  confirmed  the  report  of  the  trustee  as  to 
the  homestead,  but  reversed  his  order  as  to  the  wages  due  and  personal 
property.  Petitions  for  review  are  now  presented  by  the  bankrupt,  al- 
leging that  no  exception  was  taken  by  the  creditor  to  the  setting  aside 
of  the  watches ;  that  the  creditor's  claim  is  primarily  against  the  copart- 
nership ;  that  the  marital  community  is  entitled  to  have  said  personal 
property  set  aside  as  exempt  under  section  563,  Rem.  &  Bal.  Code  of 
Washington;  that  section  564,  under  which  the  creditor  claims  to 
subject  the  propertv  to  his  claim,  is  repugnant  to  the  Constitution  of 
Washington,  and  that  prior  to  the  entry  of  the  order  the  cow  and 
the  chickens  had  been  used  as  food  for  the  family  of  the  bankrupt 
Petitions  for  review  are  also  presented  by  the  trustee  and  the  except- 
ing creditor.  The  trustee  contends  that  the  wages  are  not  exempt,  as 
section  703,  under  which  they  are  claimed,  is  not  an  exemption  stat- 
ute, but  a  part  of  the  garnishment  law.  The  excepting  creditor  con- 
tends that  section  564  is  constitutional,  and  that  under  its  provisions 
all  of  the  property  can  be  subjected  to  his  labor  claim. 

[1]  The  bankrupt  has  cited  no  authority  in  support  of  his  conten- 
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tion  that  section  564,  supra,  is  unconstitutional.    Article  19,  section 
1,  of  the  Constitution  of  Washington  provides : 

'The  Legislature  shaU  protect  by  law  from  forced  sale  a  certain  portion 
of  the  homestead  and  other  property  of  all  heads  of  families," 

The  bankrupt's  contention  that  under  this  section  it  is  mandatory 
Upon  the  Legislature  to  set  aside  property  as  exempt  and  that  it 
has  no  authority  to  subject  property  exempt  as  to  general  creditors  to 
the  payment  of  claims  for  wages,  cannot  be  sustained.  The  amount 
and  kind  of  property  to  be  exempt  from  execution  is  purely  a  ques- 
tion of  legislative  policy.  While  the  Supreme  Court  of  Washington 
has  not  had  this  statute  before  it,  the  Supreme  Court  of  the  United 
States,  in  passing  upon  a  Washington  statute  exempting  the  proceeds 
or  avails  of  life  insurance  policies,  which  was  attacked  in  Holden 
V.  Stratton,  198  U.  S.  202,  at  page  208,  25  Sup.  Ct  656,  at  page  657 
(49L.  Ed.  1018),  said: 

''The  fallacy  which  the  proposition  embodies  consists  in  presupposing  that 
because  the  Constitution  of  the  state  of  Washington  provides  that  the  Legis- 
lature 'shall  protect  by  law  from  forced  sale  a  certain  portion  of  the  home- 
stead and  other  property  of  all  heads  of  families/  thereby  a  limitation  was 
Imposed  upon  the  general  power  of  the  Legislatare  to  determine  the  amount 
and  character  of  property  which  should  be  exempt  •  •  •  To  the  con- 
trary, in  California,  where  a  constitutional  provision  obtains  identical  with  the 
one  we  are  considering,  *  *  *  it  has  been  decided  that  the  character  and 
amount  of  property  which  shall  be  exempt  from  execution  is  'purely  a  ques- 
tion of  legislative  policy/  Spence  v.  Smith,  121  CaL  536  [53  Pac.  653,  933,  66 
Am.  St  Rep.  62]/' 

[2]  Nor  can  the  contention  of  the  excepting  creditor  that  the  words 
"no  property,"  in  section  564,  include  real  as  well  as  personal  prop- 
erty, be  sustained.  That  question  has  been  settled  by  the  state  Su- 
preme Court  in  Ervay  v.  Hill,  46  Wash.  457,  at  page  461,  90  Pac. 
590,  at  page  592,  in  which  the  court  said : 

"But,  in  addition  to  this  and  waiving  any  question  of  the  constitutionaUty 
of  the  amendatory  act,  it  is  apparent  that  the  amendment  does  not  in  any 
way  alfect  the  law  providing  for  the  exemption  of  homesteads.  An  examina- 
tion of  the  section  amended  shows  that  it  has  no  reference  to  the  subject  of 
homestead  exemptions,  but  is  appUcable  only  to  exemptions  of  personal  prop- 
erty. The  legislative  announcement  is  that  section  5248a  be  amended,  and 
whUe  the  comprehensive  words  *no  property*  are  used  in  the  act,  such  words 
must  be  construed  as  referring  only  to  the  character  of  property  described 
in  the  section  amended.  In  this  country  exemptions  are  favored  by  the  law, 
especially  homestead  exemptions ;  and  it  would  be  doing  violence  to  the  spirit 
of  the  law  and  to  ail  well-recognized  canons  of  construction  to  hold  that  the 
repeal  of  the  provisions  of  a  specified  section  repealed  by  implication  other 
sections  of  the  same  chapter,  the  subject-matter  of  which  was  not  embraced 
in  the  section  amended/' 

Ballinger's  Ann.  Codes  &  St  §  524Sa,  is  section  564,  Rem.  &  BaL  Code. 

Homestead  exemptions  are  in  no  wise  affected  by  the  limitation 
imposed  by  section  564. 

[3]  The  contention  of  the  bankrupts  that  the  bankruptcy  court  takes 
no  title  to  the  exempt  property  and  receives  it  merely  for  the  pur- 
pose of  setting  aside  the  exemptions,  and  that  it  is  not  within  the 
power  of  tlie  bankruptcy  court  to  determine  the  validity,  extent,  or 
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priority  of  liens  upon  exempt  property  has  been  disposed  of  by  the 
adjudication  of  the  federal  and  Supreme  Court. 

In  Re*'Grimes,  96  Fed.  529,  the  court  at  page  534,  said: 

*'The  Utle  to  exempt  property  does  not  pass  to  the  trustee ;  it'ls  vested  In 
the  Iwuiknipt  Bankr.  Act  July  1,  1898,  c.  541,  §  70a,  30  Stat  665  (Comp.  St. 
1913,  i  9654).  He  may  seU  it  or  mortgage  it  But  while  this  is  true,  property 
of  the  second  class  cannot  be  considered  exempt  property  until  it  is  selected 
and  set  apart.  •  ♦  ♦  It  must  necessarily  pass  to  the  trustee,  who  has 
temporary  dominion  over  it  until  the  exemptions  are  made.  His  title  may  be 
termed  a  defeasible  title.  When  the  exemptions  are  formally  set  apart  by 
the  trustee,  and  affirmed  by  the  court  the  title  of  the  bankrupts  then  becomes 
superior  to  that  of  the  trustee  and  absolute.  After  the  exempt  property 
has  been  designated  and  set  apart  to  the  bankrupts  by  the  trustee,  it  has 
been  administered,  and  has  passed  out  of  the  possession  and  control  of  the 
bankruptcy  court  The  trustee  has  no  further  concern  with  It  nor  hai?  the 
court  any  Jurisdiction  to  defend  such  property  from  adverse  claims  or  liens 
that  may  or  may  not  be  distinguished  by  the  bankruptcy  proceedings.  It 
will  not  entertain  a  proceeding  to  enforce*  a  lien  upon  such  property.  •  •  • 
Such  a  Hen  may  be  enforceable  in  a  state  court  without  regard  to  any  pending 
proceeding  in  bankruptcy." 

In  Re  Hatch,  102  Fed.  280,  the  court,  after  bankrupt's  exemptions 
had  been  set  apart  and  delivered  to  him,  refused,  on  the  petition  of 
a  creditor  holding  a  chattel  mortgage  on  the  property,  to  order  the 
bankrupt  to  restore  the  property  to  the  trustee  to  be  sold  for  the  bene- 
fit of  the  mortgagee. 

In  Re  Durham,  104  Fed.  231,  at  page  233,  the  court  said: 

"•  •  ♦  Where  the  property  is  claimed  as  exempt  no  title  passes  to  the 
trustee,  and  he  is  only  entitled  to  the  possession  thereof  for  the  purpose  of 
ascertaining,  by  proper  appraisement  whether  the  value  of  the  property  does 
not  exceed  that  allowed  as  exempt  under  the  laws  of  the  state.  As  soon  as 
that  is  ascertained,  it  is  the  duty  of  the  trustee  to  deUver  it  to  the  bankrupt" 

In  Woodruff  v.  Cheeves,  105  Fed.  601,  at  page  606,  44  C.  C,  A. 
631,  at  page  636,  in  disposing  of  a  petition  asking  that  the  court 
withhold  the  bankrupt's  discharge  after  his  exemptions  had  been 
set  apart,  and  take  possession  of  the  exempt  prop€;rty  and  subject  it 
to  sale  in  satisfaction  of  bankrupt's  notes  which  the  petitioners  held, 
and  in  which  the  right  of  exemption  had  been  waived,  the  court  said : 

''It  seems  clear  to  us  that  this  language  of  the  statute  leaves  no  room  for 
argument  to  show  that  the  exempt  property  constitutes  no  part  of  the  es- 
tate in  bankruptcy  subject  to  administration  by  the  trustee  or  by  the  court 
of  bankruptcy." 

In  Re  Little,  110  Fed.  621,  the  court  in  denying  the  petition  filed 
by  a  mortgagee  after  the  property  had  been  set  apart  as  exempt,  to 
have  the  validity  of  its  mortgage  determined  by  the  bankruptcy  court, 
at  page  226,  said : 

"By  the  action  of  the  trustee,  confirmed  by  the  referee,  the  exemptions 
claimed  by  the  bankrupt  were  allowed,  and  the  particular  property  was  set 
apart  to  him,  and  passed  into  his  possession  and  controL  When  thus  separat- 
ed from  the  general  estate,  the  exempt  property  ceased  to  be  in  the  posses-* 
sion  of  the  trustee  or  of  the  court,  and  under  the  provisions  of  section  70  the 
trustee  toOk  no  title  thereto.  Under  these  drcumstanpes  the  referee  rightly 
ruled  that  the  court  of  bankruptcy  would  not  entertain  Jurisdiction  over  ths 
exempt  prc^erty  at  the  request  of  the  claimant  bank.'* 
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In  Re  Jackson,  116  Fed.  46,  the  court  said: 

"The  bankrupt  act  has  expressly  excluded  from  the  control  of  the  District 
Courts  such  property  as  the  bankrupt  may  claim  by  Tlrtue  of  the  exemption 
laws  of  the  respective  states.  We  have  nothing  further  to  do  with  it  than 
to  see  that  the  trustee  sets  it  aside,  and  to  dispose  of  such  questions  as  may 
arise  incident  to  that  process.  After  the  property  exempted  has  been  sep- 
arated and  delivered,  its  subsequent  fate  does  not  concern  us.  If  some  one  of 
the  bankrupt's  creditors  has  already  obtained,  or  should  afterwards  obtain,  a 
.  Hen  upon  it,  it  is  not  for  this  court  to  interfere  with  his  rlgbL  *  *  » 
Whether  he  is  to  be  allowed  to  appropriate  the  property  at  all,  or  exclusive- 
ly, or  in  common  with  other  execution  creditors,  are  questions  for  the  courts 
of  the  state." 

In  Re  Culwell,  165  Fed.  828,  Judge  Hunt,  at  page  829,  said: 

"The  authority  to  control  property  in  order  to  set  it  aside,  if  exempt,  and 
to  exclude  it  from  the  assets  of  the  bankrupt  estate,  which  are  to  be  admin- 
istered upon,  does  not  in  any  way  extend  authority  to  the  trustee  to  ad  minis-' 
ter  upon  exempt  property  as  though  it  were  an  asset  of  the  estate." 

That  exempt  property  constitutes  no  part  of  the  assets  of  a  bank- 
rupt estate  is  conclusively  established  by  Lockwood  v.  Exchange 
Bank,  190  U.  S.  294,  at  page  299,  23  Sup.  Ct.  751,  at  page  753  (47  L. 
Ed.  1061)  in  which  the  court  said: 

"We  think  that  the  terms  of  the  Bankruptcy  Act  of  1898.  above  set  out  as 
clearly  evidence  the  Intention  of  Ckinffress  that  the  title  to  the  pmpprtv  of  a 
bankrupt  generally  exempted  by  state  laws  should  remain  in  the  bankrupt 
and  not  pass  to  his  representative  In  bankruptcy.  •  •  •  Tlie  fuel  that 
the  act  of  1898  confers  upon  the  court  of  bankruptcy  authority  to  control  ex- 
empt property  in  order  to  set  it  aside,  and  thus  exclude  It  from  the  assets 
of  the  bankrupt  estate  to  be  administered,  affords  no  Just  ground  for  holding 
that  the  court  of  bankruptcy  must  administer  and  distribute,  as  included  in 
the  assets  of  the  estate,  the  very  property  which  the  act  In  unambiguous  lan- 
guage declares  shall  not  pass  from  the  bankrupt  or  become  part  of  the  bauk- 
ruptcy  assets.  In  other  words*  It  is  made  as  clear  as  anything  can  be,  that 
such  exempted  property  constitutes  no  part  of  the  assets  in  bankruptcy.  The 
agreement  of  the  bankru))t  in  any  particular  case  to  waive  the  right  to  the  ex- 
emption makes  no  difference.  He  may  owe  other  debts  in  regard  to  which 
no  such  agreement  has  been  made.  But  whether  so  or  not  it  is  not  for  the 
bankrupt  court  to  inquire.  The  exemption  Is  created  by  the  state  law.  and 
the  assignee  acquires  no  title  to  the  exempt  property.  If  the  creditor  has  a 
claim  against  it,  he  must  prosecute  that  claim  in  a  court  which  has  Jurisdic- 
tion over  the  property,  which  the  bankruptcy  court  has  not.*' 

The  parties  sought  to  have  the  bankruptcy  court  enforce  against 
the  bankrupt's  property  which  had  been  set  aside  as  exempt,  the  claims 
of  creditors  not  having  a  judgment  or  other  lien,  whose  obligations 
to  pay  contained  a  written  waiver  of  the  homestead  exemption.  The 
court  said  that  in  such  cases  "there  would  exist  in  favor  of  such  cred- 
itor an  equity  entitling  him  to  a  reasonable  postponement  of  the  dis- 
charge of  the  bankrupt,  in  order  to  allow  the  institution  in  the  state 
court  of  such  proceedings  as  might  be  necessary  to  make  effective  the 
rights  possessed  by  the  creditor."    Lockwood  v.  Exchange  Bank,  supra. 

In  C,  B.  &  Q.  Rd.  v.  Hall,  229  U.  S.  511,  at  page  515,  33  Sup.  Ct 
885,  at  page  886  (57  L.  Ed.  1306)  the  Supreme  Court  said : 

'*The  title  to  exempt  property  does  not  vest  in  the  trustee  and  cannot  be 
administered  by  him  for  the  benefit  of  the  creditors.  But  it  can  *pass  to  the 
trustee  as  a  part  of  tlie  estate  of  the  Imukrupt*  for  the  purposes  named  els^ 
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where  In  the  statute,  Included  In  which  is  the  duty  to  segregate,  Identifjr.  and 
appraise  what  is  claimed  to  he  exempt.  He  must  make  a  report  *6t  the  arti- 
cles set  off  to  the  bankrupt,  with  the  estimated  value  of  each  article*  and  cred- 
itors have  20  days  in  which  to  except  to  the  trustee's  report.  Section  47(11) 
and  General  Orders  in  Bankruptcy  IT  [89  Fed.  Till,  82  O.  C  A.  yiii].  In  other 
words,  the  property  is  not  automatically  exempted  but  must  'pass  to  the  trus- 
tee as  a  part  of  the  estate' — ^uot  to  be  administered  for  the  benefit  of  credi- 
tors, but  to  enable  him  to  perform  the  duties  incident  to  setting  apart  to  the 
bankrupt  what,  after  a  hearing,  may  be  found  to  be  ezempt.** 

In  Re  Wishnefsky,  181  Fed.  896,  the  court  would  not  direct  the 
trustee  to  retake  possession  of  exempt  property  for  the  benefit  of  a 
creditor  with  a  Hen  for  the  unpaid  purchase  price  of  such  property, 
and  to  the  same  effect  is  the  holding  of  the  court  in  Re  Seydel,  118 
Fed.  207,  at  page  208,  in  which  the  court  said : 

"As  property  which  is  set  apart  and  delivered  to  the  bankrupt  as  exempt, 
of  which,  being  exempt,  is  never  taken  possession  of  by  the  trustee,  is  not 
within  the  actual  possession  and  control  of  the  court,  and  as  the  title  thereto 
does  not  vest  in  the  trustee  (section  70,  Bankr.  Act),  it  is  difficult  to  see  upon 
what  ground  it  can  be  claimed  that  the  trustee  can  assert  any  title  in,  or 
right  to  the  possession  of,  the  property  in  question.  •  •  •  A  creditor  who 
claims  that  he  has  a  lien  upon  specific  property,  or  a  right  to  subject  the  same 
to  the  payment  of  his  particular  claim,  from  which  liability  it  is  not  freed 
by  the  exemption  laws  of  the  state,  cannot  rightfully  demand  that  the  trustee 
should  undertake  to  get  possession  of  the  property,  and  to  sell  it  for  the  bene- 
fit of  the  one  creditor  only." 

To  the  same  effect  is  In  re  Soper,  173  Fed.  116. 

In  Re  Maxson,  170  Fed.  356,  the  court  set  aside  a  homestead,  though 
liable  for  debts  contracted  prior  to  its  acquisition,  and  relegated  the 
parties  to  the  state  court  to  determine  whether  the  specific  debts  were 
liens  upon  the  property.  To  the  same  effect  is  In  re  Ingram,  125  Fed. 
913,  60  C.  C.  A.  618. 

The  court,  in  Re  Brumbaugh',  128  Fed.  971,  held  the  only  question 
to  be  determined  by  the  bankruptcy  court  is  whether  the  property  is 
exempt  under  the  laws  of  the  state  as  against  general  creditors,  and 
the  court  would  not  determine  any  special  claim  or  lien  of  an  indi- 
vidual creditor.    At  page  972  the  court  said: 

''If,  therefore,  the  cause  of  action  on  which  Judgment  was  rendered  against 
the  bankrupt  was  in  its  nature  tortious,  the  exemption  could  not  be  success- 
fully claimed  or  retained  by  him  if  execution  were  issued  upon  it  But  that 
does  not  determine  the  question  whether  it  is  now  to  be  allowed  to  him. 
This  was  considered  and  conclusively  disposed  of  in  the  case  of  Lockwood 
V.  Exchange  Bank,  100  U.  S.  204  (23  Sup.  Ot  751,  47  L.  Ed.  1061],  •  •  • 
where  it  was  held  that  property  set  apart  to  a  bankrupt  under  his  claim  to  ex- 
emption forms  no  part  of  his  estate  In  bankruptcy,  and  that  as  a  result  the 
court  has  no  Jurisdiction  to  administer  it  or  enforce  against  it  the  rights  of 
creditors  having  special  claims  upon  it,  by  waiver  or  otherwise,  under  the  state 
law.  It  affords  no  ground,  therefore,  for  opposing  the  bankrupt's  exemption  in 
the  present  instance  that  he  would  not  be  able  to  maintain  a  claim  for  it  against 
the  Judgment  of  Miss  Keim.  If  that  be  legally  true  of  it,  she  has  simply  to 
issue  execution  and  seize  the  property  set  apart  to  him,  and  the  state  courts 
will  then  determine  her  rights.  But  they  must  be  worked  out  there,  and  not 
here;  the  only  question  which  now  concerns  us  being  whether  the  bankrupt, 
as  against  general  creditors*  is  entitled  to  his  exemption,  as  to  which  there 
can  be  no  doubt" 
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In  Rfi  Yungbluth,  220  Fed.  110,  136  C.  C.  A.  202,  the  Circuit  Court 
of  Appeals  of  this  Circuit  held  that  a  court  of  bankruptcy  is  without 
jurisdiction  to  order  the  sale  for  any  purpose  of  property  which  it  has 
set  apart  to  a  bankrupt  as  his  homestead  exemption. 

The  only  question  for  the  court  to  determine  is  whether,  as  against 
general  creditors,  the  bankrupt's  property  is  exempt.  If  it  is  exempt 
as  against  general  creditors,  the  control  exercised  by  the  bankruptcy 
court  is  limited.  Whether  the  property  is  subject  to  equities,  Hens  or 
judgments  of  individual  or  special  creditors  is  not  the  concern  of  the 
bankruptcy  court,  and  where  special  claims  are  made  which  take  away 
the  right  of  exemption  as  to  them,  the  state  court  is  the  proper  forum 
in  which  to  proceed  for  the  enforcement  of  such  claims.  It  follows, 
therefore,  that  the  referee  erred  in  his  conclusions  with  relation  to 
the  claim  of  Mr.  Card  for  laborer's  wages  due  from  the  copartnership 
Vonhee  &  Hayes,  so  far  as  bankrupt's  personal  property  is  concerned. 
I  think  the  facts  in  this  case  can  be  distinguished  from  the  facts  in  Re 
FhiUips  (D.  C.)  209  Fed.  490,  and  whether  they  can  or  not,  the  cases 
cited  are  controlling. 

[4]  The  referee's  conclusion  is  right  with  relation  to  the  current 
wages,  $88,  due  the  bankrupt.  The  contention  of  the  trustee  that  sec- 
tion 703,  Remington  &  Ballinger's  Code  of  Washington,  in  pursuance 
of  which  this  was  set  aside  is  no  part  of  the  exemption  law,  is  not 
approved  by  the  Supreme  Court  of  Washington,  in  Creditors'  Collec- 
tion Ass'n  V.  Bisbee,  80  Wash.  358,  141  Pac.  886,  and  the  same  conclu- 
sion was  arrived  at  by  Judge  Hanford  in  Re  Holden  et  al.,  127  Fed. 
980,  some  time  prior  to  the  decision  of  the  Washington  court. 

An  order  may  be  presented  setting  over  to  the  bankrupt,  the  home- 
$tead,  tlie  personal  property  set  apart  by  the  trustee,  and  the  $88, 
current  wages.  If  any  creditor  has  a  specific  claim  upon  any  of  this 
property,  it  must  be  enforced  in  the  state  court. 


UNITED  STATES  v.  PHILADELPHIA  ft  R.  RT.  CO.  (four  cases). 

(District  Court,  B.  D.  Pennsylvania.    December  28,  1916.) 

Nos.  4280,  4822,  4328,  4330. 

Cabribrs  ^=»37 — ^Tranbpobtatiow  of  Livb  Stock— Thibtt- Six  Hoxtb  Law— 
"Knowingly  awd  Willfully." 

Under  the  law  (Act  Jane  29.  1906,  c.  8594,  34  Stat.  607  [Comp.  St  1913, 
§}  8651-8654]),  prohibiting  carriers  of  animals  confining  them  for  more 
than  36  hours  without  unl3adlng  for  rest,  water,  and  feeding,  unless  pre- 
vented by  storm  or  other  accidental  or  unavoidable  causes  which  cannot 
be  anticipated  or  avoided  by  exercise  of  due  diligence  and  foresight,  and 
declaring  a  penalty  for  a  carrier  who  "knowingly  and  willfully"  falls  to 
comply  with  such  provision,  while  every  confinement  for  more  than  suth 
period  Is  prohibited  unless  it  appears  with  reasonable  certainty  to  come 
within  the  exceptions,  the  penalty  is  not  Imposed  unless  It  clearly  appears 

^»For  other  caa«i  m«  ume  topic  St  KBT-NUMBER  in  aU  Koj-Numbored  DlgtsU  ft  Iad«zM 
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the  carrier  acted  with  knowledge  that  the  thing  prohibited  was  being  done^ 
but  if  it  had  this  knowledge,  it  was  acting  willfully. 

TEd.  Note. — For  other  cases,  see  Carriers,  Cent.  Dig.  (t  95»  927;  Dec. 
Dig.  «=»37. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Knowingly  and  Willfully.] 

Actions  by  the  United  States  against  the  Philadelphia  &  Reading 
Railway  Company,  for  penalty  for  confinement  of  cattle  in  violation 
of  Thirty-Six  Hour  Law.  Trial  by  the  court.  Judgment  for  plain- 
tiff. 

Robert  J.  Sterrett,  Asst.  U.  S.  Atty.,  and  Francis  Fisher  Kane,  U. 
S.  Atty.,  both  of  Philadelphia,  Pa. 
Wm.  Clarke  Mason,  of  Philadelphia,  Pa.,  for  defendant 

DICKINSON,  District  Judge.  There  were  in  all  six  actions  of  the 
same  general  nature  against  the  same  defendant  growing  out  of,  in 
results,  similar  transactions.  As  bearing  upon  the  liability  of  the  de- 
fendant the  circumstances 'differ.  The  cases  were,  however,  all  tried 
together,  and  can  be  disposed  of  in  one  opinion  indicating  the  conclu- 
sions reached  in  each  pase.  This  will  save  reiteration  of  views  and 
repetition  of  statements  of  what  are  in  legal  effect  the  same  things. 
Trial  by  jury  was  by  agreement  dispensed  with,  and  the  cases  tried 
by  the  court  without  the  intervention  of  a  jury  under  the  provisions 
of  the  statutes.  Two  of  the  cases  have  been  dropped,  leaving  four 
to  be  now  decided. 

A  general  view  from  the  standpoint  of  the  evil,  the  scope  and 
purpose  of  the  remedy  proposed,  and  the  specific  remedy  provided 
will  be  of  possible  assistance  in  construing  the  acts  of  Congress  under 
consideration.  The  evil  was  .the  economic  and  ethical  ill  flowing  as  a 
consequence  from  food  cattle  being  confined  an  undue  length  of  time 
without  food  or  water.  What  was  proposed  was  to  prevent  the  eco- 
nomic loss  and  cruelty  to  dumb  animals  involved  in  such  practices. 
Aside  from  all  constitutional  considerations,  these  laws  are  police 
regulations.  The  general  aim  of  the  remedy  was  to  divert  the  in- 
fluence of  the  selfish,  commercial  interests  of  those  concerned  with 
cattle  shipments  from  operating  toward  bringing  about  these  evil  con- 
sequences and  turn  them  so  as  to  operate  toward  preventing  the  evils. 
The  primary  duty  of  feeding  and  watering  the  cattle  was  that  of  the 
owner.  More  than  that  the  shipper  named  the  place  of  destination, 
and  knew,  or  could  learn,  the  length  of  time  required  to  reach  it.  He 
could  not,  however,  control  the  shipment  after  it  had  been  delivered 
to  the  carrier,  who  alone  could  provide  a  place  for  unloading,  feed- 
ing, and  watering  if  and  when  required.  This  fact  made  the  carrier 
a  possible  necessary  actor.  It  was,  in  consequence,  necessary  to  reach 
both  carrier  and  shipper,  and  this  was  proposed  to  be  accomplished 
by  reaching  the  carrier  directly  and  the  shipper  indirectly  through  the 
carrier.  If  not  a  necessary,  this  was,  at  least,  a  convenient,  way  of 
reaching  both.  This  brought  into  the  act  the  provision  that  the  car- 
rier was  made  responsible  for  the  performance  of  the  duty,  with  the 
right  of  recouping  the  expense  from  the  shipper.     The  remedy  ap- 
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plied  presents  these  essential  iEeatures:  A  definition  of  what  was 
required  and  what  forbidden;  a  recognition  of  exceptions  to  the 
general  rule  and  an  enumeration  of  them;  and  the  imposition  of  a 
penalty  upon  all  violators  of  the  law,  and  a  description  of  those  who 
were  to  be  deemed  violators. 

The  first  definition  lends  itself  to  easy  and  accurate  statement.  The 
thought  of  what  was  within  the  second,  and  who  within  the  third,  is 
not  easily  expressed  so  as  to  be  always  satisfactorily  definite.  This 
is  because  the  character  of  the  act  and  the  culpability  of  the  actor 
varied  with  the  circumstances,  and,  in  consequence,  could  only  be  de- 
fined in  terms  more  or  less  general.  We  get,  however,  these  three 
thoughts:  Confinement,  etc.,  for  more  than  36  hours  is  absolutely 
forbidden.  Such  confinements,  when  due  to  storms  or  accidents,  which 
could  not  reasonably  be  expected  to  be  anticipated,  are  excepted.  The 
carrier  is  not  to  be  visited  with  the  penalty  unless  it  "knowingly  and 
willfully"  violated  the  statute.  Certain  other  thoughts  follow  these. 
What  may  be  termed  the  "corpus  delicti"  appears  with  the  fact  of 
confinement  for  the  prohibited  time,  unless  it  also  appears,  or  is  shown 
by  way  of  defense,  that  it  was  the  result  of  storm  or  the  kind  of 
accident  defined.  The  guilt  of  the  defendant  is  not  shown  by  the  mere 
fact  that  the  forbidden  thing  has  been  done  by  it,  but  by  the  char- 
acter of  its  participation  in  the  thing  done.  The  things  which  take 
away  criminality  from  the  act  done  and  bring  it  within  the  exceptions 
and  the  things  which  relieve  the  actor  from  guilty  participation  in 
the  act  done  may  sometimes  blend  into  each  other,  but  are,  if  the  ex- 
pression is  allowable,  distinct  as  long  as  they  can  be  distinguished. 
In  each  of  these  cases  the  cattle  had  been  kept  confined.  In  some 
instances  this  can  be  and  is  found  from  the  evidence  to  have  been 
due  to  storms,  and  in  other  instances  to  wrecks  and  other  casualties, 
which  carry  with  them  the  idea  of  what  is  practically  (although  not 
always  in  strictness)  vis  major;  in  other  words,  that  part  of  the 
thought  of  accident  which  distinguishes  between  what  happens  and 
what  is  intentionally  or  even  voluntarily  done,  but  not  that  part  which 
excludes  the  idea  of  fault.  In  other  instances  the  confinement  re- 
sulted, not  from  storms  or  accidents  of  the  kind  attempted  to 
be  defined,  but  from  delays  which  were  unanticipated  and  un- 
avoidable only  in  the  sense  that  they  were  caused  by  conditions  of 
congestion  of  traffic  or  otherwise  which  practically  prevented  the 
cattle  trains  from  sooner  reaching  their  destination  or  the  cattle  being 
unloaded. 

The  defense  set  up  has  been  presented  in  a  spirit  of  absolute  can- 
dor and  frankness,  and  with  every  effort  to  get  the  exact  fact  situa- 
tion before  the  court.  It,  therefore,  merits  and  should  receive  as 
frank  a  consideration.  The  thought  of  it  is  (as  we  grasp  it)  that,  ex- 
cusing conditions  of  the  kind  mentioned,  whether  they  bring  the 
thing  done  within  the  exceptions  or  not,  do  bring  into  the  case  such 
exculpating  facts  as  that  the  actor  cannot  be  found  to  have  acted 
"knowingly  and  willfully."  There  is  this  further  basis  for  the  distinc- 
tion made.  The  definition  of  the  prohibited  thing  has  two  purposes. 
One  is  to  found  a  duty  upon  the  carrier  to  unload,  feed,  and  water, 
and  to  confer  a  right  to  charge  the  expense  to  the  shipper.    The  other 
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is  to  found  the  imposition  of  a  penalty  upon  the  carrier.  Mere  lapse 
of  time  gives  the  right.  All  delays  not  within  the  exceptions  create 
the  duty.  The  penalty,  however,  is  only  imposed  when  the  delay  is  so 
inexcusable  as  to  justify  a  finding  that  it  was  willful. 

The  contrast  of  the  view  of  counsel  for  the  United  States  with 
this  view  of  the  defendant  presents  the  point  in  controversy.  Jus- 
tice cannot  be  done  to  either  view  by  thus  compressing  the  argument 
into  a  sentence,  but  it  will  serve  the  purpose  of  presenting  the  con- 
trasting views.  Against  the  view  thus  expressed  is  this  other.  Con- 
gress had  in  mind  to  define  the  corpus  delicti.  This  is  any  confinement 
not  due  to  storms  or  accidents,  etc.  Congress  further  had  in  mind 
to  impose  a  penalty  upon  the  carrier  whenever  the  forbidden  thing 
was  done,  if  the  carrier  had  knowledge  it  was  being  done,  and  that 
this  knowledge  carries  with  it  the  idea  of  willfulness.  The  same 
thought  may  be  presented  in  another  way.  Any  defense  to  an  action 
of  this  kind  must  rest  upon  one  of  two  grounds.  One  is  the  absence 
of  a  corpus  delicti.  In  this  enters  the  fact  of  storms  or  accidents.  If 
such  fact  is  present,  the  defendant  is  not  liable  because  no  offense  has 
been  established.  The  other  is  that  the  offense,  although  oyide  out 
to  exist  and  to  have  been  committed  by  the  defendant,  was  committed 
unwittingly.  If  the  defendant  did  not  have  knowledge,  it  is  not  to 
be  penalized,  even  though  its  ignorance  was  due  to  its  own  careless- 
ness, and  it  was  misled  by  the  negligence  of  its  own  agents  or  servants. 

To  resummarize  these  defenses,  they  must  rest  upon  the  absence 
of  the  offense  or  the  want  of  knowledge  on  the  part  of  the  defendant. 
The  courts,  in  order  to  advance  the  remedy,  will  give  the  offense  fea- 
ture of  the  act  a  liberal  construction,  and  while  in  construing  the 
penal  clause  they  will  construe  it  strictly,  they  will  not  confuse  the 
one  with  the  other.  The  ab  inconvenienti  argument  is  vigorously 
pressed  by  each  side,  and  the  discussion  pro  and  con  need  aot  be  fur- 
ther followed. 

Our  conclusion  is  that  the  proper  construction  of  the  act  must  be 
found  in  a  search  for  the  will  of  Congress,  and  this  is  best  disclosed 
by  the  policy  which  Congress  meant  to  be  followed,  and  that  this  pol- 
icy is  to  place  every  confinement  among  those  prohibited,  unless  it 
appears,  with  reasonable  clearness,  to  come  within  the  exceptions,  and 
to  refuse  to  impose  the  penalty  unless  it  clearly  appears  the  defend- 
ant acted  with  knowledge  that  the  prohibited  thing  was  being  done, 
but  if  it  had  this  knowledge,  it  was  acting  willfully  within  the  mean- 
ing of  the  act  of  Congress.  This  we  think  to  be  the  sense  in  which 
Congress  employed  the  word,  independently  of  whether  "willful"  is 
etymologically  a  compound  of  full  and  wile  or  full  and  will.  This, 
we  think,  would  be  the  conclusion  reached  if  we  were  construing  it 
without  the  aid  of  the  adjudged  cases.  It  is  reached,  however,  be- 
cause we  think  this  meaning  to  be  the  one  already  found  for  us  in 
United  States  v.  Union  Pacific,  169  Fed.  65,  94  C.  C.  A.  433,  and 
United  States  v.  Lehigh  Valley,  204  Fed.  705,  123  C.  C.  A"  9.  In 
construing  this  statute  we  have  found  the  latter  case  to  be  most 
helpful. 

Following  the  distinction  attempted  to  be  made,  the  cases  in  which 
the  delay  was  due  to  storms,  wrecks,  or  other  accidents  have  been 
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withdrawn,  and  in  the  other  cases  where  accident  Is  not  set  tip  as  a 
defense,  we  find  the  offense  to  have  been  committed  knowingly  and 
willfully  by  the  defendant,  and  enter  judginent  in  each  case  against 
the  defendant,  with  costs,  etc.  The  parties  have  leave  to  prepare 
and  submit  findings  in  accordance  herewith  in  each  case,  together  with 
such  requests  for  findings  as  either  may  wish  to  submit,  and  excep- 
tions are  allowed  to  each  as  indicated* 


STEVENSON  v.  HARRIS  et  aL 
(District  CJourt,  S.  D.  New  York.    January  9,  1917.) 

1.  COPTBIGHTS  «=»55— iNrEINGEMENT—NoVEL  AND  PLAY — SiMILAB  INCIDSNTS. 

The  novel  "Little  Comrade"  held  not  infringed  by  the  play  "Arms  and 
the  Girl,'*  the  theories  thereof  being  distinctly  different,  though  both  are 
of  the  time  and  within  the  zone  of  the  early  part  of  the  European  War  of 
1914,  and  each  has  many  spies,  and  in  each  is  the  incident  of  a  pretend- 
ed or  forced  marriage,  and  of  a  stolen  or  forged  passport,  and  shadows 
are  thrown  on  a  screen;  it  not  being  enough  for  infringement  of  copy- 
riglg^that  an  incident  here  and  there  is  used  in  a  later  production  which 
wa^sed  in  another  relation  and  situation  in  the  early  production. 

[Ed.  Note. — For  other  cases,  see  Copyrights,  Cent  Dig.  (  52 ;  Dec  Dig. 

2.  COPYBIOHTS  ^=:»12 — INFBINOEMBNT — OriGINALTTT. 

Where  certain  kinds  of  incidents  must  be  found  in  many  books  and 
plays,  originality,  when  dealing  with  incidents  familiar  in  life  or  fiction, 
lies  in  the  association  and  grouping  of  those  incidents  in  such  a  manner 
that  the  work  under  consideration  presents  a  new  conception  or  a  novel 
arrangement  of  events. 

[Ed.  Note. — For  other  cases,  see  Copyrights,  Cent.  Dig.  ((  14,  15;  Dec. 
Dig.  «=s»12.] 

Action  by  Burton  E.  Stevenson  against  William  Harris,  Jr.,  and  oth- 
ers.   On  motion  for  a  preliminary  injunction.    Motion  deniedL 

Max  D.  Josephson,  of  New  York  City,  for  the  motion. 
.  Nathan  Burkan,  of  New  York  City,  opposed. 

MAYER,  District  Judge.  [1]  On  August  1,  1914,  Germany  declar- 
ed war  against  Russia.  Other  events  preceded  and  succeeded  this  dec- 
laration until  as  of  midnight,  August  4th,  Great  Britain  dedared  war 
against  Germany. 

The  world  then  knew  that  a  conflict  of  extraordinary  proportions 
was  under  way.  Whatever  else  may  have  happened  or  may  hereafter 
take  place,  it  soon  became  evident  that  the  war  was  to  be  a  prolific 
source  of  literary  and  dramatic  effort.  Of  course,  the  spy  was  much 
in  evidence  in  the  newspaper  accounts  of  the  late  summer  and  early 
fall  of  1914.  Stage  and  story  male  spies  are  always  very  villainous 
persons.  When  they  are  humble  men,  they  usually  have  very  heavy 
eyebrows,  a  stoop  or  slouch,  and  a  sinister  look.  When  they  are  high- 
er up  in  spydom,  they  are  well  groomed  and  have  an  erect  bearing, 
but  they  must  also  have  a  sinister  look.    Female  spies  usually  must 

^=»For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  DlgesU  A  Indexes 


Digitized  by 


Google 


STBYENSON  T,  HABBIS  433 

be  handsome,  or  at  least  attractive.  Sometimes  they  have  flash- 
ing jewels,  although  occasionally  a  minor  female  spy,  who,  say,  is 
the  landlady  of  an  inn,  is  permitted  to  be  afflicted  with  embonpoint 
instead  of  jewels.  This  war  added  a  new  class  of  spies  to  fiction, 
and  some  say  to  real  life.  Persons  supposed  to  have  been  kindly 
and  inoffensive,  it  seems,  are  spies.  Most  of  tliese,  it  appears,  are 
in  some  way  connected  with  inns.  It  is  a  sad  revelation.  Can  it 
be  that  the  kindly  Teuton  at  the  Hof  in  Berlin,  who  saw  that  your 
trunks  reached  America  safely,  was  a  French  spy?  Is  it  possible 
that  the  solicitous  and  delighfful  host  at  Dijon  who  recommended 
the  juicy  Chateaubriand  was  a  German  spy?  Is  it  true  that  the  genial 
head  of  that  charming  half  villa  and  half  inn  with  the  little  garden 
covered  with  vines  at  Rudesheim,  who  claimed  that  his  ancestors 
for  more  than  a  century  had  lived  and  died  there,  was  in  reality  a  Rus- 
sian spy?  And,  finally,  must  we  believe  that  the  accomplished  pro- 
prietor of  that  home-like  abode  in  Biarritz  where  you  are  told  you 
will  be  more  comfortable  than  at  the  Palais,  because  with  him  you 
are  a  name  and  there  you  are  a  number,  was  not,  in  fact,  loyal  to 
France,  but  was  a  member  of  the  German  secret  service  ?  There  was 
also  a  temporary  vogue  in  a  new  kind  of  spy  in  the  early  days  of  the 
war. 

There  was  a  congress  of  surgeons  at  Vienna  attended  by  profes- 
sional men  from  all  over  the  world.  Among  others  were  some  young 
American  physicians  and  surgeons  who  affected  foreign  trimmed 
beards  and  flowing  ties,  as  do  some  American  ex-patriates  who  are 
pleased  to  be  taken  for  foreigners.  Some  of  the  latter  had  their 
wish  gratified;  some  of  the  former  have  dispensed  with  the  beards 
and  wear  ordinary  scarves  now,  since  they  were  examined  and,  in 
some  instances,  temporarily  detained  by  the  military  and  police  au- 
thorities of  the  continental  countries. 

However,  with  the  many  incidents  exploited  by  the  press  and  those 
conjured  up  by  the  imagination  of  the  author  and  the  playwright,  it 
has  so  happened  that  every  well-regulated  novel  and  war  play  must 
have  a  spy.  Having  acquired  a  spy,  the  novel  and  the  play  require 
that  the  spy  must  get  somebody  into  trouble.  Lost  or  stolen  pass- 
ports have  long  been  a  source  of  much  difficuhy  and  embarrassment. 
Then,  of  course,  there  must  be  a  love  affair,  which,  preferably,  should 
end  happily.  American  readers  and  audiences  like  manly  American 
men  who  court  danger  for  the  sake  of  chivalry,  and  they  like  the 
courageous  American  girl  who,  by  her  quick  wit,  never  fails  to 
extricate  everybody  from  complications  after  having  herself  created 
them;  or  there  may  be  the  charming  foreign  young  woman  whose 
patriotic  devotion  makes  her  insensible  to  danger  and  excites  sym- 
pathy and  admiration.  Then,  there  must  always  be  at  least  one  gruif 
general  who  orders  waiters  about  in  a  deep  bass  voice. 

There  are  a  few  more  canons  to  be  observed.  The  hero  must 
not  be  named  John  or  James.  He  must  have  the  kind  of  name  which 
annoys  him  through  life  while,  fortunately,  the  heroine  must  have 
a  simple  name  of  biblical  or  historic  origin.  If  possible,  there  must 
be  an  inn,  for  that  makes  a  good  setting,  and  even  war  figures  must 
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cat  and,  besides,  there  must  be  waiters  or  waitresses  who  hear  or 
impart  state  and  military  secrets,  as  it  is  quite  customary  to  discuss 
such  matters  in  a  loud  voice  in  restaurants  and  inns.  There  are  other 
well-known  incidents  and  expedients,  common  to  all,  and  as  old,  at 
least,  as  when  Virgil  sang  of  arms  and  the  man. 

With  these  well-known  ingredients  available  to  those  who  cared 
to  use  them,  the  plaintiff  wrote  a  novel  in  the  fall  of  1914  called 
"Little  Comrade,"  which  was  published  in  the  January,  1915,  issue  of 
Munsey's  magazine.  The  defendants  Stewart  and  Baker  likewise,  in 
the  fall  of  1914,  were  collaborating  in  the  writing  of  a  comedy,  and 
in  the  course  of  their  collaboration  it  occurred  to  them  that  a  season- 
able play  would  be  one  based  on  the  war,  and  they  finally  wrote  the 
play  which  it  is  now  sought  to  enjoin,  to  which  they  gave  the  title 
of  "Arms  and  the  Girl."  The  defendant  Stewart  is  an  actor  and 
playwright,  and  defendant  Baker  is  an  author  and  dramatist.  They 
each  assert  in  their  affidavits  that  they  did  not  read  "Little  Conirade" 
and  did  not  have  any  information  in  respect  of  the  same. 

It  is  not  possible,  within  the  limits  of  an  opinion,  to  give  the  full 
details  of  the  novel  and  the  play ;  but  a  sufficient  outline  will  disclose 
the  essential  features. 

"Little  Comrade":  Bradford  Stewart,  an  American  surgeon,  return- 
ing from  the  congress  at  Vienna,  stops  at  the  Koelner  Hof  at  Aix  la 
Chappelle  (Aachen)  on  his  way  to  Brussels.  After  being  assigned  to 
his  room,  he  leaves  the  hotel  to  visit  the  Cathedral,  and,  on  hio  return, 
he  is  told  by  the  landlady  of  the  Hof  that  the  police  came  to  question 
him  and  would  return  presently.  The  landlady  is  a  French  spy,  al- 
though her  waiter  is  a  German  spy.  Stewart  finds  his  baggage  dis- 
arranged, and  in  one  of  the  bags  discovers  a  pair  of  satin  ball  slip- 
pers and  other  apparel  of  a  woman.  In  due  course,  there  is  a  knock 
on  his  door,  and  a  young  woman  appears  who  immediately  embraces 
him.  The  young  woman  turns  out  to  be  an  Alsatian  who  is  a  French 
spy  and  who  is  seeking  to  reach  France  to  deliver  important  informa- 
tion to  the  French  officials.  Stewart,  through  a  desire  for  adventure, 
agrees  to  pose  as  the  husband  of  the  young  woman,  and  she  induces 
him  to  add  to  his  paasport  the  forged  words  "accompanied  by  his 
wife." 

There  are  a  good  many  adventures  and  difficulties  from  that  time 
on,  until  finally  the  pair  reaches  Belgium  and,  in  a  fight  between  the 
Germans  and  the  Belgians,  in  a  German  village,  both  are  wounded. 
She  is  taken  to  a  German  hospital,  her  identity  being  unknown*,  and 
he  escapes  with  the  documents  and  finally  delivers  them  to  General 
Joffre  and  enters  the  French  military  service.  Meanwhile,  of  course, 
Stewart  has  fallen  in  love  with  the  girl,  and  there  is  a  fair  assumption 
that  some  time  or  another  he  will  find  her  again  and  that  the  romance 
will  end  satisfactorily,  although  whether  he  ultimately  discovers  where 
she  is,  is  left  to  speculation. 

In  the  course  of  their  plans  to  leave  the  inn  at  Aachen,  their  shadows 
are  thrown  on  the  window  of  the  room  in  the  inn,  but  that  is  a  mere 
incident  which  has  no  relation  to  the  plot  or  fundamental  theory  of 
the  btory.    The  tale  is  well  written  and  affords  pleasant  reading,  its 
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central  thought  being  the  complications  which  necessarily  result  from 
Stewart  pretending  to  be  the  husband  of  the  girl  who  has  been  thrown 
in  his  path  in  an  unexpected  way  so  far  as  he  is  concerned,  but  in  a 
maimer  carefully  planned  by  the  girl  spy  (who  is  suspected  by  the 
German  authorities)  and  her  associates,  in  order  to  enable  her  to  reach 
France. 

The  unexpected  acquibition  of  a  wife,  it  seems,  is  not  new  in  novel 
writing,  and  it  is  enough  to  refer  to  the  story  of  Richard  Henry  Sav- 
age called  "My  Official  Wife,"  published  in  1891,  which  was  kter 
dramatized.  That  story,  briefly  stated,  concerns  an  American  who  be- 
comes possessed,  for  the  time  being,  of  a  wife  in  the  form  of  a  Russian 
nihilist,  and  who,  as  a  result,  has  quite  a  troublesome  time.  In  that 
story  the  nihilist  has  planned  to  attach  herself  to  the  American  for 
the  purpose  of  carrying  out  her  designs  in  Russia,  and  he  is  the  in- 
nocent victim  of  the  situation  thus  carefully  planned. 

In  "Arms  and  the  Girl,"  Wilfred  Ferrers,  a  young  American  mining 
engineer,  is  stopping  at  a  small  hotel  in  Beaupre,  Belgium.  Ruth  Sher- 
wood, an  American  girl  traveling  with  her  aunt  and  uncle,  has  be- 
come separated  from  them  and  goes  to  the  same  inn.  Olga  Kamo- 
vitch,  a  Russian  woman  spy,  who  has  been  a  guest  at  the  hotel,  is  ap- 
prehensive of  the  advance  of  the  German  army.  She  exchanges 
passports  with  Ruth  without  the  latter's  knowledge  and  escapes  in  Fer- 
rers' motorcar.  When  the  Germans  arrive,  the  General  is  suspicious 
that  Ferrers  is  a  spy  and  an  accomplice  of  Olga.  Having  discovered 
that  Ruth's  passport  has  been  substituted  for  the  passport  of  the  Rus- 
sian woman,  Ferrers  advises  Ruth  of  that  fact  and  destroys  the  Rus- 
sian passport.  Thereupon  Ferrers  and  Ruth  are  arrested  by  the  Ger- 
man officers,  and  Ferrers  is  accused  of  being  a  spy.  Ruth,  in  order 
to  save  Ferrers,  claims  to  be  his  fiance  and  the  German  General,  to 
test  the  truth  ot  the  story,  orders  that  the  Burgomaster  of  the  town 
marry  Ferrers  and  Ruth  at  once.  That  being  done,  the  curtain  falls 
on  act  I. 

It  turns  out  that  Ruth  is  engaged  to  an  inconsequential  young  man 
named  Martin,  who  is  trying  to  reach  her  by  motorcar,  but  is  held 
up  by  the  German  occupation.  The  General  orders  the  newly  made 
Mr.  and  Mrs.  Ferrers  to  their  room,  and  when  Martin  arrives  he  is 
passed  oflf  by  Ruth  and  Ferrers  as  their  chauffeur,  much  to  his  disgust 
and  bewilderment.  He  is  considerably  annoyed  at  discovering  that 
his  fiance  has  a  newly  found  husband,  and  the  problem  then  is  how 
to  make  it  appear  to  the  German  officers  that  Ruth  and  Ferrers  are 
occupying  the  same  room,  when  in  point  of  fact,  as  agreed  with  Martin, 
they  are  not.  It  is  then  that  the  Waitress. in  the  hotel  enters  Ruth's 
room  dressed  as  Ferrers.  The  room  is  lighted,  their  shadows  are 
shown  upon  the  curtain,  and  the  officers  in  the  courtyard  are  deceived 
by  the' shadows  into  believing  that  the  two  are  Ferrers  and  Ruth  and 
thus  are  satisfied  that  the  story  told  to  them  was  true.  Ferrers,  dis- 
guised as  the  .landlady,  passes  the  sentry  at  the  courtyard  gate  and 
escapes.    End  of  act  II. 

In  the  third  and  last  act,  it  seems  that  Ferrers  was  injured  in  a 
street  fight  between  the  Belgians  and  the  German  soldiers,  and  there- 


Digitized  by 


Google 


436  288  rEDBBAL  BBPOBTBB 

fore  returns  to  the  inn,  as  was  perfectly  certain  he  would,  in  view 
of  the  fact  that  he  has  fallen  in  love  with  Ruth.  Everything  comes 
out  all  right,  for  Martin  is  dismissed,  and  Ferrers  and  Ruth,  having 
already  been  married  by  the  Burgomaster,  agree  to  make  the  status 
permanent. 

Of  course,  the  incidents  in  both  the  novel  and  the  play  take  place 
at  the  beginning  of  the  war,  and,  combined,  they  have  enough  spys  to 
have  discovered  all  of  the  secrets  of  Europe.  The  theory  of  the  play 
is  distinctly  different  from  that  of  the  novel  In  the  play  there  is  mixed 
with  the  romance  a  considerable  amount  of  polite  comedy  revolving 
around  the  complication  created  by  the  military-made  marriage,  and 
the  idea  is :  How  an  American  girl  arid  an  American  man  can  escape 
and  ultimately  reach  America?'  In  the  novel  the  foundation  purpose 
is  the  reaching  of  the  French  officials  by  a  French  spy. 

In  view  of  the  plot  in  "My  Official  Wife,"  there  is  no  novelty  in 
using  as  an  incident,  or  as  a  part  of  a  plot,  the  idea  of  an  unexpected 
marriage  such  as  is  disclosed  either  in  the  novel  or  in  the  ^ay,  and 
there  is  certainly  no  novelty  in  a  stolen  or  forged  passport.  Tho  only 
other  similarity  is  the  throwing  of  the  shadows  on  the  screen,  but  that 
is  a  very  old  device  which  has  been  used  a  number  of  times,  and  it  is 
sufficient  to  refer  to  "The  Professor's  Love  Story"  played  by  the  ac- 
complished English  actor,  E.  S.  Willard,  in  New  York  in  I>ecember, 
1894,  and,  curiously  enough,  the  defendant  Stewart  is  now  acting  in 
a  revival  of  this  very  play.  Stewart  says  he  took  the  idea  of  the  court- 
yard of  the  inn,  which  is  the  setting  of  "Arms  and  the  Girl,"  from 
the  courtyard  at  the  Hotel  du  Savage  in  Calais;  but  he  need  not  be 
concerned  because  he  has  adopted  such  a  setting,  for  thero  are  a 
thousand  courtyards  on  the  Continent  of  the  same  type  as  that  at  the 
Hotel  du  Savage  and  some  a  good  deal  more  attractive. 

[2]  There  is  really  no  merit  in  this  effort  to  enjoin  the  production  of 
the  play  written  by  defendants  Stewart  and  Baker  and  now  being 
produced  by  defendant  Harris.  Of  necessity,  certain  kinds  of  inci- 
dents must  be  found  in  many  books  and  plays,  and  originality,  when 
dealing  with  incidents  familiar  in  life  or  fiction,  lies  in  &e  association 
and  grouping  of  those  incidents  in  such  a  manner  that  the  work  un- 
der consideration  presents  a  new  conception  or  a  novel  arrang^nent 
of  events. 

It  will  never  do  to  hold  that,  because  an  incident  here  or  there  is 
used  in  the  later  production  which  was  used  in  another  relation  and 
situation  in  the  former  copyrighted  book  or  play,  therefore  the  later 
production  infringes  the  copyright  of  the  former. 

It  is  rarely  difficult  to  determine  when  there  is  an  infringement,  and, 
when  such  occurs,  the  courts  are  alert  to  protect  the  copyright  against 
disingenuous  efforts  to  destroy  its  value.  On  the  other  hand,  the  courts 
are  equally  alert  to  protect  authors  and  managers  against  tmtenable 
attacks. 

This  motion  could  readily  be  disposed  of  on  the  ground  that  the 
plaintiff  has  not  made  that  clear  and  convincing  showing  which  is  re- 
quired in  this  circuit  in  order  to  justify  the  granting  of  an  order  for 
a  preliminary  injunction ;  but  I  prefer  to  place  my  conclusion  on  the 
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broader  ground,  and  to  state  that,  in  my  opinion,  I  am  satisfied  af- 
firmativ«ly  that  the  defendants  do  not  infringe.  "Little  Comrade"  and 
"Arms  and  the  Girl"  each  has  its  place  and,  as  the  one  is  an  agreeable 
novel,  and  the  other  an  entertaining  play,  they  will  doubtless  afford 
the  opportunity  to  many  to  pass  a  pleasant  evening.  In  any  event, 
**Arms  and  the  Girl"  can  proceed  on  its  way  with  its  delightful  heroine 
and  its  manly  hero,  its  standard  spy,  its  good-hearted  gruff  general, 
and  all  the  rest,  free  from  fear  of  a  court  order  and  concerned  only 
with  the  net  result  after  the  box  office  receipts  shall  have  been  coimted. 
Motion  denied. 


In  re  OBDER  OF  SPAIKTA. 

(District  Court,  B.  D.  Pennsylvania.    December  26,  1910.) 

No.  5933. 

1.  Bankbttftct  «b»70— Insolvency  Pboobkdinob — ^••Company.'* 

An  unincorporated  organization  to  promote  fraternity  among  its  mem* 
bers  and  provide  mutual  aid  and  protection  through  the  payment  of 
death  benefits  is  an  unincorporated  company  within  the  provision  of 
Bankruptcy  Act  July  1,  1898,  c.  541,  §  4,  30  Stat.  547,  as  amended  by  Act 
June  25,  1910,  c.  412,  S  4,  36  Stat  839  (Comp.  St  1913,  S  9588)  that  any  nn- 
bicorporated  company  may  be  adjudged  a  bankrupt ;  '^company"  not  being 
limited  to  a  trading  or  commercial  body. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  ^=5>70. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Company.] 

2.  Bankbuptct  ^=»100(2) — ^Involuntabt  Pbocebdings — Openino  Adjudica- 

tion— Questions  Presented. 

Where  a  petition  in  involuntary  bankruptcy  proceedings  charged  an  act 
of  bankruptcy,  and  there  had  been  an  adjudication,  the  only  way  to  ques- 
tioti  the  existence  of  an  act  of  bankruptcy  is  by  a  motion  to  open  the  ad- 
judication and  permit  that  defense  to  be  made;  it  cannot  be  considered 
on  a  motion  to  open  the  adjudication  and  dismiss  the  petition. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Oent  Dig.  (§  131,  144; 
Dec.  Dig.  «=s>100(2).] 

In  Bankruptcy.  Involuntary  proceedings  in  bankruptcy  against  the 
Order  of  Sparta.  On  motion  to  vacate  the  order  of  adjudication  and 
dismissing  the  petition.    Motion  denied. 

Chapman  &  Chapman,  of  Philadelphia,  Pa.,  fbr  petitioning  creditors. 
William  S.  Wallace  and  Charles  Hunsicker,  both  of  Philadelphia, 
Pa.,  for  bankrupt. 
Emanuel  Furth,  of  Philadelphia,  Pa.,  for  objecting  creditor. 

DICKINSON,  District  Judge.  [IJ  The  ground  upon  which  this 
motion  is  based  is  the  absence  of  jurisdiction  in  the  court.  This  as- 
sertion in  turn  is  based  upon  tho»  conceded  feature  of  the  case  that  if 
the  court  has  jurisdiction,  it  is  upheld  by  the  provision  of  the  law  that 
^'any  unincorporated  company"  may  be  adju<^ed  a  bankrupt,  and  the 
furfiier  accord  upon  the  fact  that  tho  alleged  bankrupt  is  tmincorpo- 

^s»Por  other  casei  m«  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Bigeett  A  Indexes 
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rated.  The  diiFerence  is  upon  the  question  of  whether  it  is  a  company 
or  such  an  organization  or  body  as  to  be  within  the  intendment  of 
the  act  of  Congress.  The  controversy  is  one  of  that  class  not  infre- 
quently arising  out  of  the  use  of  words  or  phrases  in  writings  and  legis- 
lative enactments  which  may  have  been  used  to  convey  a  given  mean- 
ing or  an  entirely  different  one.  Usually,  as  here,  the  question  of  the 
intended  meaning  is  rendered  more  difficult  because  a  choice  of  phrase- 
ology was  open,  and  significance  may  be  thought  to  attach  to  the  selec- 
tion of  the  word  or  phrase  employed.  Usually  again,  as  here,  one 
meaning  or  another  and  differing  one  can  be  supported  by  arguments 
of  almost  equal  strength.  Such  questions  can  be  set  at  rest  only  by  the 
voice  of  authority,  declaring  in  what  sense  the  words  were  used,  and 
the  ruling  must  be  the  child  of  the  necessity  for  giving  a  declared  mean- 
ing to  the  words,  rather  than  be  reached  through  a  satisfying  convic- 
tion of  what  was  in  fact  intended. 

The  alleged  bankrupt  here  belongs  to  one  of  the  tjrpes  of  legal  non- 
descripts which  are  brought  into  existence  for  certain  purposes.  The 
purpose  of  its  existence  was  to  promote  fraternity  of  feeling  among  its 
members,  and  to  enable  them  to  be  of  mutual  aid  and  protection  to 
each  other  through  the  payment  of  death  benefits,  the  payment  of  which 
was  provided  for  by  levying  in  case  of  the  death  of  one  assessment  upon 
the  survivors.  It  is  this  feature  which  has  brought  it  into,  or  at  least 
to  the  threshold  of,  a  court  of  bankruptcy.  There  is  an  agreement  upon 
the  necessity  of  some  method  of  winding  up  its  affairs.  One  method 
might,  perhaps,  be  through  and  by  an  assignment  for  the  benefit  of 
creditors.  This  was  at  least  in  form  attempted.  Another  would  be 
through  and  by  a  receiver  to  be  appointed  in  a  chancery  proceeding. 
A  bill  for  this  purpose  is  pending.  Still  another  might,  at  least  pos- 
sibly, be  through  proceedings  in  bankruptcy.  This  is  what  is  now 
sought. 

At  the  hearing  of  this  motion  we  had  the  benefit  of  very  clear  and 
helpful  arguments  both  pro  and  con.  To  attempt  to  compress  them 
within  the  limits  of  an  opinion  would  do  injustice  to  their  merits.  We 
can  advert  to  only  one  or  two  features.  One  in  support  of  the  motion 
is  the  ab  inconvenienti  argument.  The  policy  of  the  bankrupt  law  is 
to  place  the  administration  of  bankrupt  estates  in  the  hands  and  under 
the  control  of  creditors.  The  almost  initial  step  is  the  election  of  trus- 
tees. To  hold  this  election,  we  must  know  who  the  creditors  are  and 
the  amounts  of  their  respective  claims,  in  order  that  the  electors  may 
be  known  and  the  vote  taken  and  the  result  declared  according  to  the 
number  of  the  creditors  voting  and  the  amount  of  their  claims.  The 
peculiar  relation  of  the  members  of  the  alleged  bankrupt  and  what  de- 
termines the  sums  payable  to  the  representatives  of  deceased  members 
make  the  conduct  of  such  an  election  extremely  difficult,  if  not  impos- 
sible. Congress  knew  of  the  existence  of  unincorporated  bodies  of 
these  many  and  differing  kinds.  When,  therefore  it  came  to  the  choice 
of  a  word  or  words  which  would  be  definitive  of  the  class  intended,  it 
did  not  use  the  word  of  which  use  has  just  been  made  and  define  it 
as  "any  unincorporated  body,"  but  used  instead  the  word  "company." 
It  might  have  used  one  or  more  of  many  words.    For  illustration,  it 
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might  have  chosen  the  word  "association,"  or  "organization/'  "league," 
"brotherhood,"  "lodge,"  "society,"  and  the  like,  or  any  collocation  of 
them.  It  chose  the  word  "company."  Why  this  choice?  Because  this 
word,  as  none  of  the  others  do,  carries  with  it  the  idea  of  a  trading  or 
commercial  body,  and  this  idea  is  in  consonance  with  the  historic  and 
traditional  thought  associated  with  bankruptcy  proceedings.  On  the 
other  hand,  we  have  presented  the  argument  that  Congress,  with  an  al- 
most limitless  array  of  words  open  to  it,  restricted  itself  to  one,  and 
this  the  most  generic  term  and  the  word  having  the  broadest  and  most 
comprehensive  meaning  which  it  could  employ.  Further  that,  what- 
ever was  originally  the  main  and  primal  purpose  of  bankruptcy  pro- 
ceedings, it  is  now  to  assure  an  equal  and  equitable  distribution  of  the 
assets  of  insolvents  among  creditors,  and  what  Congpress  has  done  is 
to  make  it  applicable,  with  some  variance  of  procedure,  to  four  classes 
of  debtors — ^all  natural  persons,  with  some  exceptions ;  all  unincorpo- 
rated companies,  with  no  exceptions ;  certain  classes  of  corporations, 
with  some  exceptions;  and  all  partnerships,  without  exception  and 
whether  existing  or  dissolved.  Words  of  exclusion  are  employed,  qual- 
ifying the  broad  terms  of  classification  used  in  two  of  the  four  classes, 
and  their  absence  in  the  others  shows  Congress  to  have  meant  the  other 
classifications  to  be  all-embracing.  The  text-writers  who  are  especially 
well  equipped  to  afford  us  assistance  mutually  nullify  this  aid  by  a 
radical  disagreement  among  themselves.  Among  the  cases  cited  to  sup- 
port these  divergent  views  so  far  as  examined,  none  are  directly  in 
point.  Among  those  usually  cited  by  the  text-writers  and  which  may 
be  given  as  illustrations  of  all  are :  Davis  v.  Stevens  (D.  C.)  104  Fed. 
235;  Hercules  Atkin  Co.  (D.  C.)  133  Fed.  813;  Burkhart  v.  Bank  (D. 
C.)  137  Fed.  958;  In  re  Seaboard  Underwriters  (D.  C.)  137  Fed.  987; 
In  re  Grand  Lodge  (D.  C.)  232  Fed.  199. 

Briefly  following  these  back  in  the  inverse  order,  the  Grand  Lodge 
Case  was  that  of  a  corporation,  and  the  point  ruled  was  that  it  was  not 
in  the  excepted  class  of  insurance  companies.  Certain  general  expres- 
sions might  be  deemed  to  help  either  party  here.  The  only  bearing  it 
has  is  to  show  that  the  difficulties  of  administration  are  not  insuperable. 

The  Seaboard  Case  rules  the  point  that  an  unincorporated  body  of 
underwriters  is  a  company  within  the  meaning  of  the  act.  Counsel  for 
this  motion  would  concede  this.  There  are  some  general  expressions 
in  the  opinion  which  might  be  quoted  in  support  of  either  side  of  the 
argument.  This  is  not  because  of  any  want  of  clarity  in  the  expres- 
sions, but  is  an  illustration  of  the  wisdom  of  which  one  cannot  be  too 
often  reminded  of  reading  an  opinion  with  reference  to  the  special 
facts  of  the  case  then  under  discussion.  The  general  proposition  laid 
down  may  be  deemed  true  as  applied  to  the  facts  of  the  case  being 
ruled,  but  it  by  no  means  follows  that  it  would  be  equally  -true  as  ap- 
plied to  an  entirely  different  state  of  facts. 

Burkhart  v.  Bank  ruled  that  an  association  of  individuals  to  carry 
on  a  banking  business  under  the  laws  of  Ohio,  not  being  a  corporation, 
was  subject  to  be  adjudged  a  bankrupt  under  the  partnership  clause 
of  the  act.  This  case,  moreover,  was  ruled  before  tiie  passage  of  the 
act  of  1910,  c.  412,  36  Stat,  838,  which  we  are  now  construing,  and 
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perhaps  (although  this  we  have  not  verified)  before  any  act  embradng 
persons  having  neither  partnership  nor  incorporated  relations. 

The  Hercules  Case  ruled  that  a  limited  partnership  association  (or 
joint-stock  company),  under  the  provisions  of  the  Pennsylvania  stat- 
ute, might  be  adjudged  a  bankrupt  no  matter  to  what  class  it  was  as^ 
signed.  Here,  again,  however,  counsel  for  the  motion  might  well  con- 
cede all  this  case  rules  without  conceding  that  it  has  any  application  to 
the  instant  case. 

Davis  V.  Stevens  Case  rules  that  associated  individuals  claiming  to 
constitute  a  corporation  would  not  be  found  to  be  a  corporation  if  no 
letters  patent  could  lawfully  issue  to' them  as  such,  and  if  they  assumed 
to  act  as  such,  they  could  be  adjudged  bankrupts  as  a  partnership.  It 
is  clear  that  here  again  the  case  is  no  authority  for  the  act  being  held 
to  be  broad  enough  to  include  the  organization  now  before  us. 

In  addition  to  the  above  there  is  reference  through  citation  to  a 
case  said  to  have  been  ruled  in  the  Wisconsin  District  in  1907,  in  which 
a  lodge  known  as  the  A.  O.  U.  W.  was  adjudged  a  bankrupt  The 
case  is  apparently  an  unreported  one,  and  because  of  this  we  do  not 
know  whether  this  is  an  incorporated  on  unincorporated  body,  nor  the 
purposes  of  its  formation  otherwise  than  what  would  be  assumed  from 
its  name.    As  cited,  it  is  in  accord  with  a  finding  of  jurisdiction. 

Cleage  v.  Laidley,  149  Fed.  346,  79  C.  C.  A.  284,  was  the  case  of  an 
individual  bankrupt.  The  case  of  an  unincorporated  body  was  in  no 
way  there  involved,  and  the  comments  of  the  court  are  not  to  be  read 
as  a  ruling  outside  of  the  facts  of  the  case  then  under  discussion.  The 
value  they  have  is  as  evidence  of  the  view  of  the  profession  and  of 
the  members  of  the  judiciary  so  far  as  they  are  reflected  and  expressed. 

The  Associated  Trust  (D.  C.)  34  Am.  Bankr.  Rep.  851,  222  Fed  1012, 
was  what  might  be  termed  a  "syndicate"  dealing  in  real  estate,  and  as 
the  body  existed  for  business  and  trading  purposes,  the  case  would  be 
consistent  with  the  position  of  each  of  the  parties  to  the  present  con- 
troversy, and  is  in  fact  cited  by  each. 

Brown  &  Adams  v.  United  Button  Company,  17  Am.  Bankr.  Rep. 
565,  149  Fed.  48,  79  C.  C.  A.  70,  8  L.  R.  A.  (N.  S.)  961,  9  Ann.  Cas. 
445,  was  a  ruling  upon  what  character  of  claims  were  provable  against 
the  bankrupt's  estate.  It  is  of  value  to  us,  and,  as  we  understand,  is 
cited  for  the  purpose  of  showing  the  trend  of  judicial  opinion  to  be 
that  bankruptcy  statutes  were  to  be  construed  witii  the  thought  in  mind 
that  they  are  primarily,  at  least,  only  intended  to  be  in  relief  of  those 
who  had  become  indebted  through  commercial,  trading,  or  business  ven- 
tures, and  were  not  meant  otherwise  to  relieve  debtors  from  the  obli- 
gation of  their  debts.  Such  was  undoubtedly  the  original  and  may  fair- 
ly be  argued  to  be  the  traditional  and  historic  purpose  of  bankruptcy 
legislation.-  It  doubtless  grew  out  of  the  sanctity  which  was  thrown 
about  the  obligation  of  debt,  and  relief  from  the  obligation  was  more 
or  less  grudgingly  and  reluctantly  givwi,  but  the  benefits  of  the  act  were 
extended  to  a  wider  and  still  wider  class  of  debtors  until  it  came  to  be 
recognized,  and  this,  we  think,  is  the  present  view  that  the  primary  and 
chief  purpose  of  bankruptcy  proceedings  is  that  already  indicated,  viz. 
the  assurance  of  a  just  administration  and  distribution  of  the  assets 
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of  insolvents.  There  Is,  it  is  true,  much  more  than  a  trace  of  the  old 
idea  still  remaining  in  bankruptcy  legislation,  and  more  especially  in 
the  administration  of  the  law  and  the  practice  in  bankruptcy  proceed- 
ings, but,  as  already  twice  indicated,  this  is  confined  to  other  features 
tJian  who  may  become  or  be  adjudged  bankrupts,  and  has  no  longer  a 
controlling  influence  in  the  determination  of  tfiis  latter  question. 

Our  conclusion,  therefore,  is  that  the  Order  of  Sparta,  as  its  char- 
acter is  disclosed  to  us,  is  an  unincorporated  company  within  the  mean- 
ing of  the  bankruptcy  laws,  and  therefore  a  proper  subject  of  bank- 
ruptcy proceedings,  and  the  motion  to  open  the  decree  of  adjudication 
and  to  dismiss  the  proceedings  on  this  ground  is  refused.  We  recog- 
nize that  this  is  more  or  less  of  the  exercise  of  an  arbitrary  judgment 
in  the  nature  of  a  rescript,  but  it  seems  to  have  the  sanction  and  ap- 
proval of  the  weight  of  judicial  opinion  so  far  as  expressed  and  of  the 
views  of  accredited  text-writers. 

[2]  The  other  question  of  whether  or  not  a  cause  or  ground  of  bank- 
ruptcy exists  is  not  before  us,  and  because  of  this  not  ruled.  The  pres- 
ent motion  does  not  include  it,  although  it  has  been  brought  into  the 
argument.  There  is,  in  consequence,  nothing  in  the  record  upon  which 
to  base  a  ruling.  Moreover,  a  cause  or  ground  of  bankruptcy  is  set 
forth  in  the  pleadings,  and  is  also  asserted  to  exist.  Any  creditor  would 
have  the  right  to  intervene,  and  if  interposed  in  time  assert  a  defense 
for  the  alleged  bankrupt.  Even  if  this  were  done,  it  would  afford  no 
ground  for  a  motion  to  dismiss,  but  must  be  raised  as  a  question  of 
proofs.  As  the  adjudication  has  already  been  made,  the  only  way  in 
which  the  suggested  question  could  be  raised  is  by  a  motion  to  open  the 
judgment  or  decree  of  adjudication  and  to  let  in  this  defense.  If  the 
decree  were  opened,  the  parties  could  submit  their  proofs,  and  a  new 
decree  be  entered  in  accordance  with  the  findings  thereon.  This  is  by 
no  means  meant  to  imply  that  grounds  to  open  the  decree  exist,  but 
merely  to  make  dear  that  tlpe  question  is  not  now  before  us. 


KINNEY  V.  MOD. 

(District  Court,  D.  Massachusetta    February  24,  1910.) 

No.  412. 

GOUBTS   ^=9347 — PZAADING VERIFICATION. 

Under  equity  rule  18  (198  Fed.  xxill,  115  C.  O.  A.  xxili),  which  provides 
that  "unless  otherwise  prescribed  by  statute  or  these  rules  the  technical 
forms  of  pleadings  in  equity  are  abolished/'  and  rule  24  (198  Fed.  xxiv, 
115  O.  C.  A.  xxlv),  providing  that  every  bill  or  other  pleading  shall  be 
signed  individually  by  one  or  more  soUcitors  of  record,  and  such  signa- 
tures shall  be  considered  as  a  certificate  by  each  solicitor  that  he  has 
read  the  pleading,  that  upon  instructions  given  him  there  is  good  groimd 
for  the  same,  and  that  it  contains  no  scandalous  matter  and  is  not  inter- 
posed for  delay,  a  defendant  is  not  required  to  sign  liis  answer  individu- 
ally, nor  need  it  be  verified  by  his  oath,  or  that  of  any  person  in  his  behalf. 

[Ed.  Note. — For  other  cases,  see  Oourts,  Cent.  Dig.  (  921;  Dec  Dig. 
«=»347.] 

ezs>FoT  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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In  Equity.    Suit  by  Robert  D.  Kinney  against  Elmer  C  Rice    On 
motion  to  strike  out  amended  answer.    Denied. 
See,  also,  238  Fed.  444. 

Robert  D.  Kinney,  of  Philadelphia,  Pa.,  pro  se. 
Patton  &  Sloan  and  John  S.  Patton,  all  of  Boston,  Mass.,  for  defend- 
ant 

^  BINGHAM,  Circuit  Judge.  This  is  a  bill  in  equity  for  discovery  in 
aid  of  an  action  at  law  for  deceit  arising  out  of  alleged  false  and  fraud- 
ulent representations  of  the  defendant  in  the  sale  of  certain  pigeons 
to  the  plaintiff.  An  answer  and  demurrer  were  filed  to  the  original  bill, 
setting  out  certain  defects  therein  and  stating  certain  objections  to  the 
interrogatories  filed  therewith.  November  14,  1913,  the  case  came  up 
for  hearing  on  the  answer  and  objections  to  the  interrogatories,  and 
the  court,  being  of  the  opinion  that  the  defects  in  the  bill,  if  any,  could 
be  cured  by  amendment,  granted  leave  to  the  plaintiff  to  amend  his 
bill  in  such  particulars  as  he  might  deem  necessanr  to  meet  the  defend- 
ant's objections,  and  granted  the  defendant  five  days  after  the  amend- 
ed bill  was  filed  within  which  to  file  a  new  or  amended  answer.  An 
amended  bill  and  answer  were  subsequently  filed,  and  the  case  is  now 
before  the  court  on  the  plaintiff's  motion  to  strike  out  the  answer  on 
the  grounds  (1)  that  it  is  not  signed  by  the  defendant;  (2)  that  it  is 
not  verified  by  the  oath  of  the  defendant;  and  (3)  that  it  sets  up  new 
matter  in  pais  not  made  a  part  of  the  original  answer. 

It  is  conceded  by  the  defendant  that,  prior  to  the  new  equity  rules, 
the  practice  was  to  require  the  defendant  to  sign  his  answer  and  make 
oath  to  the  truth  of  the  facts  set  forth  therein;  but  his  contention  is 
that,  since  the  new  equity  rules  went  into  effect,  the  answer  must  be 
signed  by  the  solicitor  of  record  and  need  not  be  verified  by  an  oath. 
In  this  case  the  defendant's  answer  was  signed  by  his  solicitor  of  rec- 
ord. 
Rule  24  (198  Fed.  xxiv,  115  C.  C.  A.  xxiv)  provides: 
"Every  bill  or  other  pleading  shall  be  signed  Indivldiifiny  by  one  or  more 
solicitors  of  record,  and  such  signatures  shall  be  considered  as  a  certificate 
by  each  solicitor  that  he  has  read  the  pleading  so  signed  by  htm ;  that  upon 
the  instructions  laid  before  him  regarding  the  case  there  is  good  ground 
for  the  same;  that  no  scandalous  matter  is  inserted  in  the  pleading;  and 
that  it  is  not  interposed  for  delay."  "• 

And  rule  18  (198  Fed.  xxiii,  115  C.  C.  A.  xxiii)  provides: 

"Unless  otherwise  prescribed  by  statute  or  these  rales  the  technical  foims 
of  pleadings  in  equity  are  abolished." 

No  statute  of  the  United  States  or  rule  in  equity  has  been  called  to 
my  attention,  and  I  know  of  none,  which  requires  the  defendant  to  sign 
individually  his  answer,  or  that  it  should  be  sworn  to  or  verified  by  his 
oath,  or  that  of  any  person  in  his  behalf.  Luten  v.  Camp  (D.  C.)  221 
Fed.  424,  427. 

Rule  36  (198  Fed.  xxviii,  115  C.  C.  A.  xxviii)  prescribes  before  whom 
pleadings,  which  are  required  by  statute  or  the  rules  to  be  sworn  to, 
may  be  verified.    The  only  occasions,  under  the  rules,  where  verification 
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is  required,  are  under  rule  25  (198  Fed.  xxv,  115  C.  C.  A.  xxv),  where, 
"if  special  relief  pending  the  suit  be  desired,  the  bill  should  be  verified 
by  the  oath  of  the  plaintiff,  or  some  one  having  knowledge  of  the  facts 
upon  which  such  relief  is  asked,"  and  on  a  petition  for  rehearing,  un- 
der rule  69  (198  Fed.  xxxviii,  115  C.  C.  A.  xxxviii),  where  it  is  pro- 
vided that  "every  petition  for  a  rehearing  shall  contain  the  special 
matter  or  cause  on  which  such  rehearing  is  applied  for,'  shall  be  signed 
by  counsel,  and  the  facts  therein  stated,  if  not  apparent  on  the  record, 
shall  be  verified  by  the  oath  of  the  party  or  by  some  other  person." 
Neither  of  these  provisions  relate  to  the  question  under  consideration. 

The  reason  why  the  answer  to  a  bill  of  discovery  is  not  now  required 
to  be  signed  and  sworn  to  is  probably  due  to  the  fact  that,  under  rule 
58  (198  Fed.  xxxiv,  115  C.  C.  A.  xxxiv),  interrogatories  looking  to  dis- 
covery may  be  filed  by  the  plaintiff  or  defendant  without  being  made 
a  part  of  the  bill  or  answer,  and  that  the  party  interrogated  is  re- 
quired to  sign  his  answers  to  the  interrogatories  and  make  oath  to 
the  same.  The  interrogatories  and  answers  are  not  made  a  part  of 
the  pleadings  in  the  case.    Luten  v.  Camp,  supra. 

Rule  19  provides : 

"^The  court  may  at  any  time,  In  fartberance  of  justice,  upon  such  terms 
as  may  be  just,  permit  any  process,  proceeding,  pleading,  or  record  to  be 
amended,  or  material  supplemental  matter  to  be  set  forth  in  an  amended  or 
supplemental  pleading.  The  court,  at  every  stage  of  the  proceeding,  must 
disregard  any  error  or  defect  in  the  pioceedliig  which  does  not  affect  the  sub- 
stantial rights  of  the  parties.*' 

The  leave  granted  to  the  plaintiff  in  this  case  to  amend  his  bill 
and  to  the  defendant  to  file  a  new  or  amended  answer  was  in  pursuance 
of  the  power  vested  in  the  court  under  this  rule.  The  fact  that  the 
defendant  has  set  up  in  his  answer  that  the  bill  cannot  be  maintained 
on  the  ground  that  the  discovery  asked,  if  granted,  would  tend  to  in- 
criminate him,  was  within  the  leave  granted  November  14, 1913.  More- 
over, by  rule  29  (198  Fed.  xxvi,  115  C.  C.  A.  xxvi)  all  demurrers  and 
pleas  are  abolished,  and  "every  defense  in  point  of  law  arising  upon 
the  face  of  the  bill,  whether  for  misjoinder,  nonjoinder,  or  insufficiency 
of  fact  to  constitute  a  valid  cause  of  action  in  equity,  which  might 
heretofore  have  been  made  by  demurrer  or  plea,  shall  be  made  by  mo- 
tion to  dismiss  or  in  the  answer."  The  new  ground  of  defense  set  out 
in  the' answer  presents  a  question  of  law,  not  of  fact.  And,  inasmuch 
as  the  defendant  could  not  raise  the  question  by  demurrer,  he  com- 
plied with  the  rule  by  raising  it  in  his  answer. 

Under  the  circumstances  of  this  case,  I  am  of  the  opinion  that  the 
plaintiff's  motion  to  dismiss  the  answer  should  be  denied;  and  the 
order  is : 

Motion  denied. 
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KINNBY  T.  RIGB. 

(District  Court,  D.  Massachusetts.  December  9,  1916L) 

No.  412. 

1.  COTTRTS  ^=:»35X — FEDERAL  COUBTS — ^PbACTICB — ^MATTERS  AS  TO  WHICH  DlB- 

OOVEBT  HAY  BE  OBTAINED. 

Under  equity  rule  58  (198  Fed.  xxiv,  115  O.  C.  A.  xxlv)  a  party's  rlgbt 
of  discovery  extends  only  to  focts  resting  In  the  knowledge  of  the  adverse 
party  or  documents  in  his  possession  material  to  the  support  of  the  case 
of  the  interrogating  party,  although  the  right  to  discovery  as  to  such 
matters  will  not  be  defeated  by  the  fact  that  they  also  involve  the  ground 
of  defense  or  action  of  the  interrogated  party. 

{Ed.  Note. — ^For  other  cases,  see  Courts,  Gent  Dig.  |  924;  Dec.  Dig. 
«=»351.] 

2.  COtTRTB  ^=»351 — ^FEDERAL  GOTTBTS — ^PRACTICE— MATTERS  AB  TO  WHICH  DIS- 

COVERT MAT  BE  Obtained. 

To  the  extent  that  discovery  may  be  granted  as  to  material  matters 
of  fact,  it  must  be  limited  to  inquiry  as  to  the  material  facts,  and  does  not 
extend  to  the  disclosure  of  evidence,  or  of  facts  which  merely  tend  to 
prove  material  facts. 

[Ed.  Nota— For  other  cases,  see  Courts,  Cent  Dig.  |  924;  Dec.  Dig. 
«=»351.1 

5.  Discovert  ^s»S — ^Matters  as  to  Which  Discovert  hat  be  Obtained. 

As  a  plaintiff's  right  of  discovery  does  not  extend  to  the  discovery  of 
the  manner  in  which,  or  the  evidence  by  means  of  which,  the  defendants 
case  is  to  be  established,  he  is  also  precluded  from  ascertaining  the 
names  of  the  witnesses  by  whom  his  adversary  purposes  to  prove  his 
case. 

[Ed.  Note. — ^For  oQier  cases,  see  Discovery,  Cent  Dig.  {  10;  Dec.  Dig. 
<&=>8.] 

4.  Discovert  ^=»13 — ^Matters  as  to  Which  Discovert  mat  be  Obtained. 

A  plaintiff  cannot  require  discovery  in  aid  of  an  action  at  law  of  facts 
of  which  he  has  equal  knowledge,  or  equal  means  of  knowledge,  with  the 
defendant 

[Ed.  Note. — For  other  cases,  see  Discovery,  Cent  Dig.  §§  23-26;  Dec 
Dig.  «=>13.] 

6.  Courts  ^==>351 — ^Federal  Courts — ^Interrogatories — Form. 

An  interrogatory  filed  under  equity  rule  58  (198  Fed.  xxiv,  115  0.  O.  A. 
xxiv)  should  embrace  a  single  question,  and  be  so  framed  that  it  may  be 
dearly  seen  what  the  interrogated  party  is  called  upon  (o  answer,  and  if 
this  is  not  done  the  court  in  its  discretion  should  direct  that  it  be  not 
answered. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent  Dig.  {  924;  Dec.  Dig. 
«=>351.] 

In  Equity.  Bill  for  discovery  by  Robert  D.  Kinney  against  Elmer 
C.  Rice.  On  motion  by  complainant  to  strike  out  objections  to  inter- 
rogatories and  to  require  defendant  to  answer  the  same.  Motion  de- 
nied. 

See,  also,  238  Fed.  441. 

Robert  D.  Kinney,  of  Philadelphia,  Pa.,  pro  se. 

Patton  &  Sloan  and  John  S.  Patton,  all  of  Boston,  Mass.,  for  de- 
fendant. 

^=»For  oUier  cases  see  same  topic  A  KEY-NUMBEH  In  all  Key- Numbered  Digests  ft  IndezM 
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BINGHAM,  Circuit  Judge.  November  28,  1913,  the  plaintiff  filed 
a  bill  in  equity  for  discovery  in  aid  of  an  action  at  law,  which  he  had 
brought  against  the  defendant,  and  annexed  thereto  numerous  inter- 
rogtories  to  be  answered  by  the  defendant 

The  defendant  has  answered  the  bill,  setting  forth,  among  other 
things,  objections  to  the  interrogatories  and  his  reasons  therefor,  but 
now  waives  his  right  to  insist  upon  the  objection  assigned  in  the  seventh 
paragraph  of  his  answer. 

The  case  is  before  the  court  on  the  plaintiff's  motion  to  strike 
out  the  objections  taken  to  the  interrogatories  and  to  require  the  de- 
fendant to  answer  them.  The  defendant  takes  the  position  that  the 
plaintiff's  right  to  discovery  is  limited  to  facts  within  the  knowledge 
of  the  defendant  and  to  the  production  of  documents  in  his  possession 
material  to  prove  the  plaintiff's  case,  and  does  not  extend  to  the  dis- 
covery of  evidence,  or  of  facts  which  simply  tend  to  prove  ultimatu 
facts,  or  to  matters  of  which  the  plaintiff  has  knowledge,  or  equa- 
means  of  knowledge,  with  the  defendant  and  that  he  cannot  be  re^ 
quired  to  discover  facts  material  to  his  <',Aens^,  or  the  names  of  wit 
nesses  by  whom  he  intends  to  prove  it. 

[1-3]  Equity  rule  58  (198  Fed.  xxiv,  115  C.  C.  A.  xxiv)  provides 
that: 

*The  plaintiff,  at  any  time  after  filing  the  bill,  and  not  later  than  twenty- 
one  days  after  the  Joinder  of  issue,  and  the  defendant  at  any  time  after  filing 
his  answer,  and  not  later  than  twenty-one  days  after  the  Joinder  of  issue, 
and  either  party  at  any  time  thereafter  by  leave  of  the  court  or  Judge,  may 
file  interrogatories  in  writing  for  the  discovery  by  the  opposite  party  or 
I>arties  of  facts  and  documents  material  to  the  support  or  defense  of  the 
cause.    •    •    • 

'*The  court  or  Judge,  upon  motion  and  reasonable  notice,  may  make  all  such 
orders  as  may  be  appropriate  to  enforce  answers  to  interrogatories  or  to  ef- 
fect the  inspection  or  production  of  documents  in  the  possession  of  either  par- 
ty and  containing  evidence  material  to  the  cause  of  action  or  defense  of  his 
^adversary." 

Since  the  adoption  of  this  rule  it  has  been  held:  (1)  That  "the  plain- 
tiff's right  of  discovery  extends  only  to  facts  resting  in  the  knowledge 
of  the  defendant  or  doctmients  in  his  possession  material  to  the  support 
of  the  plaintiff's  case,  and  the  defendant's  correlative  right  of  discov- 
ery, only  to  facts  and  matters  material  to  his  defense,  and  neither  is 
entitled  to  discovery  of  an  inquisitorial  character  as  to  the  ground  of 
action  or  defense  of  the  other,  although,  as  theretofore,  the  right  of 
such  discovery  as  to  matters  material  to  the  cause  of  action  or  defense 
of  the  interrogating  party  will  not  be  defeated  by  the  fact  that  such 
.matters  also  involve  the  ground  of  defense  or  action  of  the  interrogated 
party" ;  and  (2)  that  "to  the  extent  that  discovery  may  be  granted  as 
to  material  matters  of  fact  it  must  be  limited  to  inquiry  as  to  the  ma- 
terial facts,  and  does  not  extend  to  a  disclosure  of  evidence  or  of  facts 
which  merely  tend  to  prove  material  facts"  (J.  J.  Day  Co.  v.  Mountain 
City  Mill  Co.  [D.  C]  225  Fed.  622;  Luten  v.  Camp  [D.  C]  221  Fed. 
424;  P.  M.  Co.  v.  Ajax  Rail  Anchor  Co.  [D.  C]  216  Fed.  634);  that 
a  disclosure  of  the  "ultimate  facts  only"  can  be  required  (Wolcott  v. 
National  Electric  Signaling  Co.  [D.  C]  235  Fed.  224,  228);  and  that, 
inasmuch  as  the  plaintiff's  right  does  not  extend  to  the  discovery  of  the 
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manner  in  which  or  the  evidence  by  means  of  which  the  defendant's 
case  is  to  be  established  (Wolcott  v.  National  Electric  Signaling  Co. 
fD,  C]  235  Fed.  224;  Sunset  Tel.,  etc.,  Co.  v.  City  of  Eureka  [C.  C] 
122  Fed.  960;  Hooton  y.  Dalby,  [1907]  2  K.  B.  18;  1  Danniell's  Ch. 
Pr.  579),  he  is  also  precluded  from  ascertaining  the  names  of  the  wit- 
nesses by  whom  his  adversary  proposes  to  prove  his  case  (Knapp  v, 
Harvery  [1911]  2  K.  B.  725). 

[4]  It  is  also  held  that,  as  the  right  to  discovery,  in  aid  of  an  action 
at  law,  depends  upon  the  necessity  therefor  in  the  administration  of 
justice,  a  plaintiff  cannot  require  discovery  of  facts  of  which  he  has 
equal  knowledge  or  equal  means  of  knowledge  with  the  defendant. 
Wolcott  V.  National  Electric  Signaling  Co.  (D.  C.)  (June  7,  1916)  235 
Fed.  224;  Reynolds  v.  Fiber  Co.,  71  N.  H.  332,  51  Atl.  1075,  57  L.  R 
A.  949, 93  Am.  St.  Rep.  535 ;  Baker  v.  Biddle,  Fed.  Cas.  No.  764. 

[5]  An  interrogatory  filed  under  this  rule  should  embrace  a  single 
question,  and  be  so  framed  that  it  may  be  clearly  seen  what  the  in- 
terrogated party  is  called  upon  to  answer,  and,  if  this  is  not  done,  the 
court,  in  its  discretion,  should  direct  that  it  be  not  answered.  If  the 
interrogatory  is  so  framed,  the  court  can  readily  determine  whether  it 
should  or  should  not  be  answered,  without  unnecessary  delay  or  trou- 
ble. It  is  not  justified  in  ordering  a  party  to  answer  interrogatories 
not  so  framed,  and  thereby  require  him  to  take  upon  himself  the  bur- 
den of  being  in  contempt  if  he  fails  to  answer  fully. 

The  plaintiff's  declaration  in  the  action  at  law  contains  allegations 
that  are  unnecessary  and  improper  from  the  standpoint  of  good  plead- 
ing. I  have  carefully  examined  the  plaintiff's  interrogatories  with  ref- 
erence to  the  material  allegations  of  the  declaration,  in  the  light  of  the 
legal  principles  above  stated,  and  have  reached  the  conclusion  that  the 
defendant  should  not  be  required  to  answer  any  of  them.  The  plaintiff 
is  allowed  to  withdraw  his  interrogatories  and  submit  others  complying 
with  the  requirements  herein  set  forth,  provided  he  does  so  within  30 
days  from  the  filing  of  this  opinion ;  otherwise,  a  decree  will  be  entered 
dismissing  the  bilL 

Motion  denied. 


In  re  HOBECSNY. 

(Dtstrlct  Gonrt,  D.  Idaho,  S.  D.    Deceniber  19,  19ie.) 

Aliens  ^=»68 — Naturalization — Statute. 

Under  Act  June  25,  1910,  c.  401,  §  3,  36  Stat  831,  amending  Act  June 
29,  1906,  c.  3592,  §  4,  34  Stat.  597  (Comp.  St.  1913,  §  4352),  providing  that 
any  person  qualified  to  be  naturalized  who  has  resided  five  years  con- 
tinuously In  the  United  States  prior  to  May  1,  1910,  and  who,  because  of 
misinformation  regarding  his  citizenship  or  the  requirements  of  law,  has 
labored  and  acted  under  the  impression  that  he  was  or  could  become  a 
citizen,  and  has,  in  good  faith,  exercised  the  rights  and  duties  of  a  citizen 
or  intended  citizen,  may  become  naturalized  without  proof  of  a  former 
declaration  of  intention,  the  belief  that  he  could  become  a  citizen  and 
action  thereunder,  as  well  as  the  continuous  residence,  must  have  con- 
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tiniied  during  the  five  years  preceding  the  date  mentioned,  not  n^erely 
during  five  years  preceding  the  application   for  naturalization. 

[Ed.  Note. — ^For  other  cases,  see  Aliens,  Cent  Dig.  §§  138-145;    Dec. 
Dig.  ^=»68.] 

Application  by  Joseph  Horecsny,  otherwise  known  as  Joseph  Vogner, 
to  become  a  citizen.    Application  dismissed. 

E.  J.  Dockery,  of  Boise,  Idaho,  for  applicant 

DIETRICH,  District  Judge.  The  applicant  was  bom  in  Bohemia 
on  April  25,  1886,  and  migrated  to  the  United  States  in  1895,  since 
which  date  he  has  resided  in  this  country.  On  May  16,  1905,  in  the 
circuit  court  of  Multnomah  county.  Or.,  he  filed  his  declaration  of 
intention  to  become  a  citizen  of  the  United  States.  He  was  at  that 
time  a  few  days  over  19  years  of  age.  His  application  here  is  based 
upon  the  provisions  of  section  3  of  an  Act  of  June  25,  1910  (36  Stat 
831  [Comp.  St.  1913,  §  4352J),  amending  the  general  naturalization  act 
of  1906,  which  is  as  follows : 

"That  any  person  beloti^ng  to  the  class  of  persons  authorized  and  qnalifled 
nnder  existing  law  to  become  a  citizen  of  the  United  States  who  has  resided 
constantly  in  the  United  States  during  a  period  of  five  years  next  preceding 
May  1.  1010,  who,  because  of  misinformation  in  regard  to  his  c]ti7«enship  or 
the  requirements  of  the  law  governing  the  naturalization  of  citizens  has  la- 
bored and  acted  under  the  Impression  that  he  was  or  could  become  a  citizen 
of  the  United  States  and  haa  in  good  faith  exercised  the  rights  or  duties  of 
a  citizen  or  intended  citizen  of  the  United  States  because  of  such  wrongful 
Infoniiation  and  belief  may,  upon  making  a  showing  of  such  facts  satisfac- 
tory, to  a  court  having  Jurisdiction  to  issue  papers  of  naturalization  to  an 
alien,  and  the  court  in  Its  judgment  believes  that  such  person  has  been  for 
a  period  of  more  than  five  years  entitled  upon  proper  proceedings  to  be  nat- 
uralized as  a  citizen  of  the  United  Statess  receive  from  the  said  court  a 
final  certificate  of  naturalization,  and  said  court  may  issue  such  certificate 
without  requiring  proof  of  former  declaration  by  or  on  the  part  of  such 
person  of  their  intention  to  become  a  citizen  of  the  United  States,  but  such 
applicant  for  naturalization  shall  comply  in  all  other  respects  with  the  law 
relative  to  the  Issuance  of  final  papers  of  naturalization  to  aliens." 

It  is  not  questioned  that  during  the  five-year  period  immediately  pre- 
ceding May  1,  1910,  the  applicant  was  a  resident  in  good  faith  of  the 
United  States,  or  that  he  had  all  of  the  requisite  qualifications  to  be 
admitted  to  citizenship  other  than  that  during  a  portion  of  such  period 
he  was  a  minor.  Upon  the  other  hand,  it  is  not  pretended  by  him  that 
during  the  whole  of  that  period  he  "labored  and  acted  under  the  im- 
pression that  he  was  or  could  become  a  citizen  of  the  United  States, 
and  (has)  in  good  faith  exercised  the  rights  or  duties  of  a  citizen  or 
intended  citizen  of  the  United  States,  because  of"  wrongful  informa- 
tion ahd  belief  touching  his  personal  status  and  rights.  He  does  con- 
tend, and  has  made  a  sufficient  showing  to  the  effect,  that  during  the 
period  of  five  years  immediately  preceding  his  application,  which  was 
filed  in  this  court  on  the  18th  day  of  September,  1916,  he  had  all  of 
the  requisite  qualifications  for  citizenship,  and  acted  under  the  impres- 
sion that  he  could  become  a  citizen,  and  exercised  certain  rights  and 
duties  of  citizenship. 
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I  am  inclined  to  think  that  the  applicant  does  not  show  a  sufficient 
familiarity  with  the  Constitution  and  laws  of  the  United  States  to 
justify  his  admission;  but  that  is  a  deficiency  which  he  could  very 
easily  overcome,  no  doubt,  and,  if  that  were  the  only  valid  objection 
to  his  present  admission,  I  would  be  inclined  to  give  him  further  time 
for  study. 

The  real  question  which  has  been  argued,  and  which  is  not  free  from 
difficulty,  is  whether  or  not  the  qualifications  prescribed  by  the  amenda- 
tory act  relate  to  the  period  beginning  with  May  1,  1905,  and  extending 
up  to  the  date  of  the  application,  or  whether,  aside  from  the  mere  re- 
quirement of  residence,  which  it  must  be  and  is  conceded  relates  in  the 
first  instance  to  the  period  beginning  with  May  1,  1905,  the  qualifica- 
tions are  required  only  for  a  period  of  more  than  five  years  immediately 
preceding  the  date  of  the  application.  The  language  of  the  act  is 
ambiguous,  and  the  legislative  intent  is  elusive ;  but  analysis  and  reflec- 
tion tend  to  confirm  my  first  impression,  which  was  that  all  of  the  pre- 
scribed qualifications  must  have  existed  during  the  period  intervening 
between  May  1,  1905,  and  the  date  of  the  application.  By  just  what 
specific  cases  or  peculiar  circumstances  the  provision  was  originally 
suggested  to  the  legislative  mind  I  am  not  advised,  but  doubtless  it  was 
intended  to  be  remedial  and  to  give  relief  to  individuals  or  a  class  of 
individuals,  the  actual  status  of  whom  was  brought  to  the  attention  of 
Congress.  The  act  does  not  look  to  the  future,  but  is  concerned  with  a 
condition  existing  when  the  bill  was  introduced  for  passage.  If  the 
past  tense  had  been  used  instead  of  the  perfect,  and  if  therefore  the 
language  were,  "who  resided  constantly  in  the  United  States,'*  instead 
of,  "who  has  resided  constantly  in  the  United  States,"  and  "labored 
and  acted"  instead  of  "has  labored  and  acted,"  and  "exercised  the 
rights  or  duties  of  a  citizen"  instead  of  "has  (in  good  faith)  exercised 
the  rights  or  duties  of  a  citizen,"  and  "was  for  a  period  of  more  than 
five  years  entitled,  etc.,"  instead  of  "has  been  for  a  period  of  more 
than  five  years  entitled,  etc.,"  little  doubt  would  be  left  touching  the 
meaning  of  the  section.  But  it  will  be  noticed  that  the  same  tense  has 
been  carried  throughout  the  section,  and  where  it  is  first  used  it  un- 
doubtedly refers  to  the  period  beginning  with  May  1,  1905,  a  fact 
which  tends  to  weaken  the  argument  that  its  use  in  the  subsequent 
clauses  necessitates  the  view  that  the  period  relates  back  from  the  time 
of  the  filing  of  the  application  or  of  the  hearing.  The  act,  while  not 
approved  until  June  25th,  is  to  be  deemed  to  be  a  legislative  declara- 
tion as  of  the  first  day  of  May,  1910. 

The  view  I  have  taken  seems  to  find  support  in  In  re  Urdang,  212 
Fed.  557,  and  In  re  Peters,  213  Fed.  541,  And  apparently  it  is  opposed 
to  In  re  Fleury,  223  Fed.  803. 

The  application  will  be  dismissed. 
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TBIPP  ▼.  BnOHIGAN  CENT.  B.  OO. 

(Circait  Court  of  Appeals,  Sixth  Circuit    January  2,  1017.) 

Na  2863. 

1.  Oabbiebs  «=5>307(3) — ^'Tassbnoeb  fob  Hibb*'—^Dbove»— Contract. 

Under  a  contract  for  the  shipment  of  live  stock,  which  was  part  of  the 
company's  regulations,  duly  issued  and  filed  with  its  rate  schedules,  and 
which  required  an  attendant  to  accompany  the  shipment,  and  provided 
that,  in  consideration  of  the  carriage  of  the  attendant  without  charge 
other  than  the  sum  paid  for  the  transportation  of  the  live  stock,  the 
shipper  agreed  to  indemnity  the  carrier  against  liability  for  injuries  to 
the  attendant,  which  contract  was  accompanied  by  a  release  signed  by 
the  attendant,  stating  that,  in  consideration  of  his  carriage  without 
charge  except  the  sum  paid  for  the  carriage  of  the  stock,  he  assumed  all 
risk  of  injury  and  released  the  carrier  from  liability  therefor  whether 
occasioned  by  its  negligence  or  not,  the  attendant  was  a  "passenger  for 
hire,"  payable  in  money,  not  a  mere  gratuitous  passenger,  so  that  the 
limitaUon  of  liabtUty  was  invaUd. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  §  1254;  Dec.  Dig. 
«s>307(3).] 

2.  Oabbiebs  ^=»189— Transportation  of  Goods — Rates — ^Reasonableness. 

Freight  rates  must  be  fixed  with  reasonable  reference  to  the  responsi- 
bility and  the  cost  and  value  of  the  services  which  the  carrier  and  the 
shipper  undertake  respectively  to  assume  and  render. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  {§  102,  854,  855, 
869-865;   Dec  Dig.  «=»189.] 

8.  Coubts  ^=o365— Rulxs  of  Decision — ^Decisions  of  Stats  Courts — Geneb- 
AL  Law. 

The  determination  of  whether,  under  a  contract  for  the  transportation 
of  live  stock  and  an  attendant,  the  attendant  is  a  passenger  for  hire,  is 
a  question  on  which  the  federal  courts  dre  not  bound  by  state  decisions. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {§  960,  962,  955, 
969-971;   Dec  Dig.  <S=>365.] 

4.  Oabbiebs  ^=»d07(6) — ^Tbanspobtation  of  Passknqebs — Contraof— Oi^assi- 

FICATION. 

A  provision  in  a  carrier's  classification  that  with  one  or  more  car  loads 
of  horses,  the  owner  or  agent  will  be  carried  free,  does  not  militate 
against  a  contract  for  such  shipment  providing  that  payment  for  the 
attendant's  transportation  is  part  of  the  charge  for  the  transportation 
of  the  horses. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  §{  1257-1259,  1491 ; 
Dec  Dig.  <&=>307(6).] 

6w  Oarriebs  ^=»307(3)— Carriagb  of  Pabsengbrs — ^Droveb— Classification — 
"Free." 

A  provision  in  a  carrier's  classification  that  an  attendant  with  a 
shipment  of  horses  will  be  carried  "free"  can  be  construed  to  mean 
only  that  he  is  not  to  be  charged  an  additional  fare,  so  as  not  to  be  in- 
consistent with  a  contract  for  such  shipment  which  provides  that  the 
freight  charge  includes  the  transportation  of  the  attendant  within  the 
rule  as  to  limitation  of  liability. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  {  1254 ;  Dec.  Dig. 
«=>307(3). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Free.] 
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6.  Cabbiebs  ^=19307(3) — Gabbiaob  of  Passengebs — Dboteb— Detbbuination 

OF  RiOHTS. 

Unless  the  contract  made  between  the  carrier  and  the  shipper  was 
legally  forbidden,  the  provisions  of  that  instrument,  and  not  the  classi- 
fications filed  by  the  carrier,  determine  whether  the  attendant  is  carried 
free  or  as  a  passenger  for  hire. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  |  1254;  Dec.  Dig. 
«=»307(3).l 

7.  Cabbiebs  ^=s»36 — Caebiaob  of  Pabsbngebs — ^Pathbbt  fob  Tbansfobtation 

— ^Dbovsb. 

Under  the  provisions  of  the  act  to  regulate  commerce  (Act  June  29, 
1006,  c.  3591,  }  2,  84  Stat.  586  [Comp.  St  1913,  §  8569])  requiring  the 
schedules  of  rates  filed  by  the  carrier  to  state  any  rules  or  regulations 
which  in  any  wise  affect  or  determine  any  part  or  the  aggregate  of  the 
rates,  thereby  recognizing  the  difficulty  of  stating  in  separate  schedules 
the  charges  affecting  the  particular  rates,  a  contract  for  the  shipment  of 
live  stock  which  requires  an  attendant  to  accompany  it,  the  charge  for 
his  transportation  being  included  in  the  charge  for  the  transportation  of 
stock,  does  not  violate  the  provision  of  the  act  forbidding  compensation 
for  the  carriage  of  passengers  to  be  made  in  any  ^commodity,  or  in  any 
form  other  than  money. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent.  Dig.  §  94;  Dec.  Dig. 
«s>35.] 

8.  Cabbiebs   «es»30T(3) — Tbansfobtation   of   Passenoebs— Dbovebs — ^Fixjng 

Tabiffs. 

Even  if  a  carrier  is  required  to  file  a  separate  schedule  showing  the 
fares  charged  for  the  transportation  of  live  stock  caretakers,  its  failure 
to  do  so  does  not  entitle  it  to  treat  as  a  gratuitous  passenger  a  caretaker 
whom  it  carries  under  a  uniform  contract  issued  by  it  and  presumed  to 
be  based  on  a  fair  and  reasonable  compensation,  which  provided  that  his 
transportation  was  included  in  the  charge  for  the  transportation  of  the 
stock. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  §  1254;  Dec  Dig. 
<&=>307(3).] 

9.  Cabbiebs  ^=s>32(l) — Tbansfobtation  of  Passenoebs — ^*'Fbee  Pass" — Con- 

TBACT  FOB  LiVE  STOCK  SHIPMENT. 

A  contract  issued  to  a  caretaker  accompanying  a  live  stock  shipment, 
which  provided  that  the  charge  for  his  transportation  was  included  in  the 
charge  for  the  transportation  of  stock,  is  not  a  "free  pass*'  within  the 
Hepburn  Act  (Act  June  29,  1906,  c  S691,  §  1,  34  Stat  586)  as  amended 
by  Act  June  18,  1910,  c  309.  f  7,  36  Stat  546  (Comp.  St  1913,  {  8563[5]), 
permitting  a  carrier  to  issue  a  free  pass  to  such  a  caretaker,  and  a  pro- 
vision therein  releasing  the  pompany  from  liability  for  injuries  to  the 
caretaker  caused  by  the  carrier's  negligence  is  invalid. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  §  83;  Dec  Dig. 
«=>32(1). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
BYee  Pass.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan;  Arthur  J.  Tuttle,  Judge. 

Action  by  Everett  A.  Tripp  against  the  Michigan  Central  Railroad 
Company.  Judgment  for  defendant  on  directed  verdict,  and  plain - 
tiflf  brings  error.  Reversed  and  remanded,  with  direction  to  award 
a  new  trial^ 
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L.  H.  Paddock,  of  Detroit,  Mich.,  for  plaintiff  in  error. 
J.  W.  Dohany,  of  Detroit,  Mich.,  fojr  defendant  in  error. 

Before  WARRINGTOJSf  and  DENISON,  Circuit  Judges,  and  Me- 
CAI,L,  District  Judge. 

WAjfcRINGTON,  Circuit  Judge.  Eycrctt  A.  Tripp  brought  an 
action  in  the  court  below  against  Uie  Michigan  Central  Railroad  Com- 
pany to  recover  damages  for  personal  injuries  claimed  to  have  been 
sustained  by  him  through  negligence  of  the  railroad,  and  obtained 
a  verdict  and  judgment  in  his  favor.  Later,  upon  motion  of  the 
railroad,  the  judgment  was  set  aside  and  a  new  trial  granted.  This 
ruling  was  based  oo  the  decision  in  Charleston  &  West.  Car.  Ry.  v. 
Thompson,  234  U.  S.  576,  34  Sup.  Ct.  964,  8  L.  Ed.  1476,  which  had 
been  rendered  meanwhile.  Thereafter,  April  22,  1915,  tmder  stip- 
ulation of  counsel,  the  evidence  and  record  of  the  former  trial  were 
submitted  to  the  court  and  jury,  and,  upon  motion  of  the  railroad 
and  solely  on  the  authority  of  the  decision  in  the  Thompson  Case, 
the  court  directed  verdict  and  entered  judgment  in  favor  of  the  rail- 
road. The  writ  of  error  is  prosecuted  to  reverse  this  action  of  the 
trial  court. 

According  to  the  substantial  tendency  of  the  proofs  taken  at  the 
first  trial,  Tripp,  who  was  a  horse  dealer,  on  February  12,  1913,  ar- 
ranged at  Chicago  with  Moses  Wilcove  to  accompany  as  attendant 
a  carload  of  horses  owned  and  ready  for  shipment  by  Wilcove  from 
Chicago  to  Utica,  N.  Y.  The  shipment  was  made  under  a  form  of 
instrument  which  the  railroad  company  had  used  for  some  eight 
years,  called  a  "Uniform  Live  Stock  Contract";  and  this  was  exe- 
cuted by  Wilcove  and  the  railroad  company.  There  is  indorsed  on 
this  contract,  and  seemingly  as  part  of  the  contract,  a  form  of  re- 
lease which  in  terms  absolves  the  railroad  company  from  all  dam- 
ages that  might  happen  to  the  attendant  through  the  company's  neg:li- 
gence.  One  of  the  regulations  contained  in  the  company's  official 
classification  required  the  person  accompanying  the  live  stock  to  sign 
this  release.  Before  starting  with  the  shipment,  Tripp  signed  the 
release  and  received  from  the  railroad  company  a  duplicate  of  the 
contract  including  the  release;  and  upon  this  duplicate  he  was  ex- 
pected and  permitted  to  accompany  the  carload  of  horses  as  the  at- 
tendant. The  injuries  for  which  recovery  was  allowed  at  the  first 
trial  occurred  in  the  night  of  February  14th,  on  a  switch  at  Welland, 
Ontario,  in  the  regular  course  of  the  shipment  and  through  collision 
between  a  train  of  defendant  and  the  way-car,  or  caboose,  in  which 
Tripp  was  rightfully  sitting. 

[1]  The  controllmg  question  concerns  the  status  of  plaintiff  at 
the  time  he  received  his  injuries.  Was  he,  in  view  of  the  live  stock 
contract  under  which  he  was  being  carried,  a  gratuitous  passenger 
or  a  passenger  for  hire?  The  pertinent  features  of  the  contract  in- 
cluding the  release  are  in  substance  and  effect  shown  in  the  margin.^ 

1  (1)  The  shipper  was  to  pay  freight  at  the  "lower  published  tariff  rate/* 
Bubject  to  condition  that  the  carrier's  liablUty  on  the  horses  should  be  restrict- 
ed to  an  agreed  valuation  ot  not  exceeding  $100  each  or  $1200  for  the  carload. 
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Here  we  have  to  consider  a  contract  which,  by  reason  of  a  reduced 
freight  charge,  limits  the  liability  of  the  carrier  respecting  injury  to 
the  live  stock  or  its  loss  to  an  agreed  valuation  either  per  head  or 
in  gross ;  exempts  the  carrier  from  its  ordinary  duties  and  responsi- 
bilities touching  the  sufficiency  of  the  car  body  and  from  any  sort 
of  care  of  the  stock  in  transit;  requires  the  presence  of  an  attend- 
ant for  the  live  stock,  and,  "in  consideration  of  the  premises  and  of 
the  carrijlge"  of  the  attendant  "without  charge  other  than  the  sum 
paid  or  to  be  paid  for  the  transportation  of  the  live  stock,"  exacts 
of  the  shipper  indemnity  against  liability  for  personal  injury  to  the 
attendant  regardless  of  the  cause.  Whatever  else  may  be  said  of  such 
a  contract  as  this,  it  is  difficult  to  perceive  why  the  attendant  was 
not  a  passenger  for  hire.  It  is  clear  enough  that  the  requirement  of 
an  attendant  placed  the  shipper  under  obligation  to  the  carrier  for 
the  fare  of  the  attendant  and  made  the  carrier  responsible  for  his 
feafe  carriage.  The  language  "without  charge  otiher  than  the  sum 
paid  *  ♦  *  for  the  transportation  of  the  live  stock"  fairly  im- 
plies that  the  rate  charged  for  the  carriage  of  the  live  stock,  although 
reduced,  had  been  fixed  so  as  to  include  a  reasonable  fare  for  the 
carriage  also  of  the  attendant.  The  provision  that  the  shipper  should 
indemnify  the  carrier  against  claims  for  personal  injury  to  the  at- 
tendant shows  that,  as  between  the  carrier  and  shipper,  liability  for 
such  injury,  as  well  as  for  the  attendant's  fare,  was  assumed  by  the 
shipper.  This  indemnity  is  in  accord,  too,  with  the  other  provisions, 
already  pointed  out,  which  were  plainly  designed  to  lessen  the  serv- 
ice and  responsibility  of  the  carrier.     All  tlhese  provisions  tend  to 

whether  loss  or  damage  should  occur  "through  the  negligence*'  of  the  carrier 
or  connecttDg  carriers  or  otherwise. 

(2)  The  shipper  was  required  to  inspect  and  satisfy  himself  of  the  suffi- 
ciency and  safety  of  the  body  of  the  car  in  which  the  stock  was  to  be  trans- 
ported ;  also,  at  his  sole  risk  and'  expense,  to  load  and  care  for  the  horses, 
to  feed  and  water  them  in  course  of  transportation,  whether  delayed  in  transit 
or  otherwise,  and  to  unload  them ;  he  was  to  see  that  all  doors  and  openings 
of  the  cars  were  at  all  times  so  closed  and  fastened  as  to  prevent  escape  of  the 
stock  in  the  course  of  transit;  and  the  carrier  and  connecting  carriers  were 
alike  exempted  from  all  liability  or  damages  touching  the  subjects  6f  the 
duties  so  imposed  upon  the  shipper. 

(3)  "Shipments  of  horses  must  in  all  cases  be  accompanied  by  an  attend- 
ant to  destination."  And  "in  consideration  of  the  premises  and  of  the  car- 
riage of  a  person    ♦    •     •    in  charge  of  said  stock  upon  a  freight  train 

•  ♦  ♦  without  charge  other  than  the  sum  paid  or  to  be  paid  for  the  trans- 
portation of  the  live  stock  in  charge  or*  the  attendant,  the  shipper  in  terms 
bound  himself  to  indemnify  the  carrier  against  and  save  it  harmless  from  all 
liability  "by  reason  of  personal  injury  sustained"  by  the  attendant,  "whether 
the  same  be  caused  by  the  negligence"  of  the  carrier  or  any  connecting  car- 
rier or  otherwise.  The  release  provides:  "In  consideration  of  the  carriage 
of  the  imdersigned    (the  attendant)    upon   a  freight  train   of  the   airrier 

•  ♦  ♦  named  in  the  within  contract  without  charge,  other  than  tlie  sum 
paid  or  to  be  paid  for  the  carriage  upon  said  freight  train  of  the  live  stock 
mentioned  in  said  contract,  of  which  live  stock  he  is  in  charge,  the  under- 
signed does  hereby  voluntarily  assume  all  risk  of  accidents  or  damage  to  his 
person    ♦    •    •    and  does  hereby  release  and   discharge  the  said   carrier 

•  ♦  •  from  every  and  all  claims,  •  •  ♦  for  or  on  account  of  any  per- 
sonal injury  ♦  •  ♦  sustained  by  the  undersigned,  •  *  •  whether  the 
same  be  caused  by  the  negligence"  of  the  carrier  or  otherwise. 
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Strengthen  the  implication  that  the  rate  charged  on  the  live  stock  was 
intended  to  include  the  attendant's  fare. 

[2]  Surely,  freight  rates  must  be  fixed  with  reasonable  reference 
to  the  responsibility  and  the  cost  and  value  of  the  service  which  the 
carrier  and  the  shipper  undertake  respectively  to  assimie  and  render. 
Albree  v.  B.  &  M.  R.  R.,  22  Interst.  Com.  R.  303,  316;  Boileau  v. 
P.  &  L.  E  R.  R.  Co.,  22  Interst.  Com.  R.  640,  652.  See,  also.  United 
States  V.  Bait.  &  Ohio  R.  R.  Co.,  231  U.  S.  274,  293,  34  Sup.  Ct.  75, 
58  L.  Ed.  218;  Interstate  Com.  Comm.  v.  Diffenbaugh,  222  U.  S. 
42,  46,  32  Sup.  Ct.  22,  56  L.  Ed.  83.  Indeed,  the  lower  tariff  rate 
can  be  explained  in  no  other  way.  The  design  so  to  exact  fare  for 
the  carriage  of  the  attendant  and  to  escape  liability  for  his  personal 
injury  is  extended  into  the  release.  It  is  there  stated  that  he  was  to 
be  carried  "without  charge,  other  than  the  sum  paid  or  to  be  paid, 
for  the  carriage  *  *  *  of  the  live  stock,"  and  (in  addition  to  the 
indemnity  required  of  the  shipper  as  stated)  that  the  attendant  should 
assume  all  risk  of  personal  injury  caused  by  the  negligence  of  the 
carrier.  It  is  to  be  borne  in  mind,  moreover,  that  the  contract  (in- 
cluding the  release)  represented  not  merely  the  relations  between 
the  carrier  and  the  particular  shipper  and  attendant  there  named,  for 
the  contract  was  typical ;  it  was  part  of  the  carrier's  official  classifi- 
cation ;  it  was  duly  issued  and  filed.  Looking  then  to  the  provisions 
of  the  ccMitract  as  a  whole,  apart  from  certain  portions  of  the  inter- 
state commerce  law  which  will  be  considered  later,  it  is  clear  that 
the  plaintiff  was  a  passenger  for  hire.  This  finds  ample  support  in 
familiar  authorities. 

In  N.  Y.  Central  R.  Co.  v.  Lockwood,  84  U.  S.  (17  Wall.)  357,  359, 
21  L.  Ed.  627,  a  live  stock  contract  was  involved  which  was  much 
like  the  present  one;  though  it  is  to  be  noted  that  it  was  not  there 
provided  as  it  is  here  that  the  fare  of  the  live  stock  attendant  (the 
owner  in  that  instance)  was  included  in  the  rate  charged  for  the  car- 
riage of  the  live  stock.  The  agreement  in  the  Lockwood  Case  stated 
its  consideration  to  be  the  carrying  of  the  plaintiff's  cattle  at  less  than 
tariff  rates;  the  shipper  was  required  to  care  for  his  cattle  while  in 
transit  and  also  to  attend  to  the  loading  and  unloading  of  them ;  and 
he  assumed  all  risk  of  injury  to  the  stock  and  of  personal  injury  to 
himself  or  to  anv  attendant  who  might  go  with  the  cattle.  The  ship- 
per received  a  arover's  pass  which  certified  that  the  person  to  whom 
it  was  issued  had  shipped  sufficient  stock  to  entitle  him  to  free  pas- 
sage and  stated  that  the  acceptance  of  the  pass  was  to  be  considered 
a  waiver  of  all  claims  for  injuries  that  might  be  received  by  the  holder 
while  on  the  train.    Mr.  Justice  Bradley  said  of  this  contract  and  pass : 

''It  may  be  assumed  in  limine  that  the  ease  was  one  of  carriage  for  hire; 
for,  though  the  pass  certifies  that  the  piaintlfiF  was  entitled  to  pass  free,  yet 
his  passage  was  one  of  the  mutual  terms  of  the  arrangement  for  carrying 
his  cattle.  The  question  is,  therefore,  distinctly  raised,  whether  a  railroad 
company  carrying  passengers  for  hire  can  lawfully  stipulate  not  to  be  an- 
swerable for  their  own  or  their  servants'  negligence  in  reference  to  such  car- 
riage." 

Again,  among  the  conclusions  there  reached,  the  fourth  one  was 
(84  U.  S.  [17  Wall.]  384,  21  I..  Ed.  627): 
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"That  a  drover  traveling  oo  a  pass,  such  as  was  given  in  this  case,  for  the 
purpose  of  taking  care  of  his  stock  on  the  train,  is  a  passenger  for  hire.*' 

In  Baltimore  &  Ohio,  etc.,  Railway  v.  Voigt,  176  U.  S.  498,  505, 
20  Sup.  Ct.  385,  387  (44  L.  Ed.  560),  it  was  said  of  the  Lockwood 
decision : 

"This  case  has  been  frequently  followed,  and  it  may  be  regarded  as  estab- 
lishing a  settled  rule  at  policy,*' 

True,  the  answer  to  the  question  certified  in  that  case  negatived 
Voigt's  right  of  recovery.  The  contract  required  an  express  com- 
pany to  hold  the  railroad  harmless  from  liability  for  injuries  sus- 
tained by  the  express  company's  employes  throueh  negligence  of  the 
railway.  Vbigt  in  turn  agreed  both  to  indemnify  the  express  com- 
pany against  any  liability  it  might  incur  under  its  indemnity  to  the 
railroad  company,  and  also  to  release  the  railroad  from  liability  for 
injuries'sustained  by  him  while  being  transported  on  the  express  cars; 
and  in  consideration  of  this  agreement  of  Voigt  he  was  employed 
as  an  express  messenger.  This  agreement  between  the  two  corpo- 
rations, the  railroad  company  and  the  express  company,  respecting 
their  joint  transportation  business  presented  a  question  manifestly 
different  from  the  one  arising  between  a  carrier  and  a  shipper  or 
passenger  for  hire;  in  the  former  the  railroad  company  is  acting 
outside  of,  while  in  the  latter  it  is  acting  within,  the  scope  of  its 
duty  as  a  common  carrier.  This  distinction  is  further  illustrated  in 
the  more  recent  case  of  Santa  Fe  Railway  v.  Grant  Bros.,  228  U. 
S.  177,  184,  135,  33  Sup.  Ct.  474,  477  (57  L.  Ed.  787),  where  an 
agreement  similar  in  principle  to  that  of  the  express  company  just 
mentioned  was  upheld;  but  the  court  distinguished  and  sanctioned 
the  doctrine  of  Railway  Co.  v.  Lockwood,  Mr.  Justice  Hughes  saying 
in  that  connection: 

"For  these  reasons,  the  common  carrier  in  the  prosecution  of  its  business 
as  such  is  not  permitted  to  drop  its  character  and  transmute  itself  by  con- 
tract into  a  mere  bailee  with  rigjat  to  stipulate  against  the  consequences  of 
its  negligence.'* 

And  in  Pierce  Co.  v.  Wells,  Fargo  &  Co.,  236  U.  S.  278,  283,  35 
Sup.  Ct.  351,  353  (59  L.  Ed.  576)  while  sustaining  a  shipping  con- 
tract which  limited  recovery  in  case  of  loss  or  damage  to  an  agreed 
valuation  of  the  freight  shipped,  the  court  again  recognized  the  rule 
of  the  Lockwood  Case  preventing  a  carrier  from  limiting  its  liability 
for  loss  through  its  negligence;  Mr.  Justice  Day  saying: 

'That  contracts  for  limited  UabUity,  when  f&irly  made,  do  not  contravene 
the  settled  principles  of  the  common  law  preventing  the  carrier  from  con- 
tracting against  its  liability  for  loss  by  negligence  (Railroad  Co.  v.  Lockwood, 
17  Wall.  357,  375),  was  settled  by  this  court  in  what  is  known  as  the  Hart  Case 
(Hart  V.  Pennsylvania  R.  R.,  112  U.  S.  831  [5  Sup.  CL  151,  28  L.  Ed.  717])." 

Thus  it  would  seem  safe  to  say  that,  so  far  as  it  is  not  in  conflict 
with  the  interstate  commerce  law,  the  rule  of  the  Lockwood  Case 
still  prevails  as  respects  the  right  of  an  attendant  of  live  stock  who 
travels  upon  a  pass  issued  in  connection  with  a  contract  like  the  one 
there  involved,  to  be  treated,  not  as  a  gratuitous  passenger,  but  as 
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a  passenger  for  hire  and  so  to  recover  for  personal  injuries  sustained, 
in  spite  of  his  release  of  the  carrier  from  its  acts  of  negligence,  Wc 
may  call  attention  to  further  decisions  to  the  same  effect:  Delaware 
L.  &  W.  R.  Co.  V.  Ashley,  67  Fed.  209,  212,  14  C.  C.  A.  368  (C-  C. 
A.  3);  Norfolk  Southern  R.  Co.  v.  Chatman,  222  Fed.  802,  803,  80S, 
138  C.  C.  A.  350  (C.  C.  A,  4);  Kirkendall  v.  Union  Pac.  R.  Co.,  200 
Fed.  197,  200,  206,  118  C.  C.  A.  383  (C.  C.  A.  8);  Wiley  v.  Grand 
Trunk  Ry.  of  Canada  (D.  C.)  227  Fed.  127,  128,  129.  And  see  Fitch- 
burg  R.  Co.  V.  Nichols,  85  Fed.  945,  947.  29  C.  C.  A.  500  (C.  C.  A.  1). 

[3]  Although  in  such  a  case  as  this  the  federal  courts  are  not  botmd 
by  state  decisions  (Railroad  Co.  v.  Lockwood,  supra,  84  U.  S.  at 
pages  363,  368,  21  L.  Ed.  627;  Liverpool  Steam  Co.  v.  Phenix  Ins. 
Co.,  129  U.  S.  397, 443,  9  Sup.  Ct.  469,  32  L.  Ed.  788;  Chicago,  Mil^ 
waukce,  etc..  Railway  v.  Solan,  169  U.  S.  133,  136,  18  Sup.  Ct 
289,  42  L.  Ed.  688;  N.  Y,  C.  &  H.  R.  R.  Co.  v.  Beaham,  37  Sup. 
Ct.  43,  decided  by  Supreme  Court  December  4,  1916),  yet  it  is  well 
worth  while  to  consider  the  following  decisions  which  distinctly  hold 
that,  under  contracts  similar  to  the  present  one,  the  attendant  of 
live  stock  is  a  passenger  for  hire:  Cleveland,  Painesville  &  Ashta- 
bula R.  Co.  V.  Curran,  19  Ohio  St.  1,  4,  11,  2  Am.  Rep.  362;  I.  C. 
R.  R.  Co.  v.  Anderson,  184  111.  294,  306,  307,  56  N.  E.  331 ;  Rowdin 
V.  Pennsylvania  R.  Co.,  208  Pa.  623,  627,  628,  57  Atl.  1125;  Weaver 
V.  Ann  Arbor  R.  Co.,  139  Mich.  590,  592,  599,  102  N.  W.  1037; 
Lake  Shore,  etc.,  Co.  v.  Teeters,  166  Ind.  335,  339,  344,  77  N.  E. 
599,  5  L.  R.  A.  (N.  S.)  425;  Louisville  &  Nashville  R.  Co.  v..  Bell, 
100  Ky.  203,  206,  211,  38  S.  W.  3;  Buckley  v.  Railroad  Co.,  113 
Me.  164,  166,  169,  et  seq.,  93  Ati.  65,  L.  R.  A.  1916A,  617;  Sprigg's 
Adm'r  v.  Rutland  R,  Co.,  77  Vt.  347,  350,  353,  et  seq.,  60  Atl.  143; 
Willcox  V,  Erie  Railroad  Co.  (1914)  162  App.  Div.  94,  113,  147  N. 
Y.  Supp.  360.*  And  the  ruling  in  Heyward  v.  Boston  &  Albany 
Railroad,  169#Mass.  466,  469,  48  N.  E.  773,  is  to  the  same  effect. 

It  is  to  be  remembered  that  there  is  one  important  difference  be- 
tween the  contract  involved  in  the  Lockwood  Case  and  the  contract 
here  in  issue.  The  Lockwood  contract  did  not,  while  the  present 
contract  does,  provide  in  express  terms  that  the  carriage  of  the  at- 
tendant was  to  be  "without  charge,  other  than  the  sum  paid  ♦  *  * 
for  the  transportation  of  the  live  stock."  In  passing  upon  language 
like  this  in  Rowdin  v.  Pennsylvania  R.  Co.,  208  Pa.  628,  57  Atl.  1126, 
supra,  it  was  held : 

"The  contract  and  the  release  show  that  the  consideration  for  the  trans- 
portation of  the  plaintUf  was  included  in.  'the  sum  paid  or  to  be  paid  for  the 
carriage  upon  said  freight  train  of  the  live  stock  mentioned  in  said  con- 
tract' " 

The  same  conclusion  respecting  similar  language  was  reached  in 
Heyward  v.  Boston  &  Albany  Railroad,  supra,  169  Mass.  469,  48 

'  It  is  to  be  observed,  however,  that  in  the  opinion  in  the  Willcox  Case  at- 
tention is  caUed  (page  99  of  162  App.  Diy.,  page  360  of  147  N.  Y.  Supp.),  to  the 
settled  law  of  New  York,  that  a  person  riding  on  a  ''drover's  pass"  is  a  gratui- 
tous passenger;  and  see  remarks  of  Mr.  Justice  Bradley  on  the  New. York 
doctrine  in  his  oj^on  in  the  Lockwood  Oase,  84  U.  S.  at  page  363,  et  seq.,  21 
L.  Ed.  627, 
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N.  E.  773;  also  in  Lake  Shore,  etc.,  Co.  v.  Teeters,  supra,  166  Ind. 
at  pages  340,  341,  77  N.  E.  599;  and  in  Willcox  v.  Erie  Railroad  Co., 
supra,  162  App.  Div.  113,  114,  147  N.  Y.  Supp.  360. 

[4]  It  results  that  if  the  words  "without  charge,  other  than  the 
sum  paid  *  *  *  for  the  transportation  of  the  live  stock,"  are 
to  be  given  their  natural  meaning,  the  dear  implication  is,  not  only 
that  the  attendant  here  was  a  passenger  for  hire,  as  stated,  but  also 
that  his  fare  was  to  be  paid  in  money.  In  saying  this  we  do  not  over- 
look certain  provisions  of  the  classification  which  at  first  view  nijf^ht 
seem  to  modify  at  least  two  of  the  provisions  of  the  contract.  The 
classification  provides,  for  instance: 

"With  one,  two  or  three  cars  of  horses  or  mnles,  the  owner  or  his  agent  will 
be  carried  free  on  th\e  same  train  to  take  care  of  the  animals.    •    •    •  ** 

And  yet  the  contract,  as  before  pointed  out,  provides: 

"Shipments  of  horses  must  in  all  cases  be  aocompanied  by  an  attendant  to 
destination." 

Considering  these  provisions  together,  it  is  plain  that  the  presence 
of  an  attendant  is  exacted ;  and  the  portion  of  the  first  of  these  provi- 
sions which  states  that  "the  owner  or  his  agent  will  be  carried  free" 
may  be,  and  possibly  under  some  other  form  of  contract  is,  given 
literal  effect  by  actually  carrying  the  owner  or  his  agent  "free" ;  but 
this  does  not  militate  against  the  present  contract,  which  in  effect  pro- 
vides, as  we  have  said,  for  pajonent  of  the  attendant's  fare  in  money. 

[5]  Another  way  of  reconciling  the  two  provisions  concerning 
the  carriage  of  the  attendant  is  shown  in  Rowdin  v.  Pennsylvania  R. 
Co.,  208  Pa.  at  page  629,  57  Atl.  at  page  1127,  where. the  language 
of  the  same  court  in  an  earlier  case  (Pennsylvania  R.  Co.  v.  Hender- 
son, 51  Pa.  315,  331)  is  set  out: 

"As  it  is  absolutely  necessary,  in  carrying  stock,  that  the  persons  who  have 
charge  of  them  should  be  carried  by  the  company,  the  price  paid  for  the 
fteight  includes  the  cost  of  transporting  the  drover,  who  is  not  therefore  a 
gratuitous  but  a  paying  passenger,  and  the  word  'free'  is  therefore  only  true 
so  far  as  that  the  conductor  is  not  entitled  to  charge  him  separately  for  his 
passage." 

[B]  Further,  we  think  the  contract  itself,  in  the  form  in  which  it 
was  voluntarily  delivered  to  the  attendant,  should  dominate  the  pres- 
ent situation.  It  was  executed  by  the  company  and  the  shipper  and 
with  reference  to  the  attendant's  execution  of  the  release;  it  consti- 
tuted the  only  instrument  which  was  given  by  the  company  either 
to  the  shipper  or  the  attendant;  and  it  was  accepted  by  the  officials 
in  charge  of  the  train  on  which  the  horses  and  the  attendant  were 
carried  as  the  sole  evidence  of  the  attendant's  right  to  transportation. 
Unless,  then,  the  railroad  company  was  forbidden  to  enter  into  such 
a  contract,  it  ought  not  to  be  open  to  the  company  to  deny  either 
that  Tripp  was  a  passenger  for  hire  or  that  his  fare  was  paid  in 
money. 

[7]  We  may  now  turn  to  the  question  whether  the  contract  is  op- 
posed to  the  interstate  commerce  law.  If  our  interpretation  of  the 
contract  is  fairly  expressive  of  its  true  intendment,  it  certainly  is  not 
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violative  of  the  provision  forbidding  compensation  for  the  carriage 
of  passengers  to  be  made  in  services,  commodities,  or  in  any  form 
other  than  money.  Louisville  &  Nashville  R.  R.  v.  Mottley,  219  U. 
S.  467,  476,  31  Sup.  Ct  265,  55  L.  Ed.  297,  34  h.  R.  A.  (N.  S.)  671 ; 
Chi.  Ind.  &  L.  Ry.  Co.  v.  United  States,  219  U.  S.  486,  496,  497,  31 
Sup.  Ct.  272,  55  L.  Ed.  305;  N.  Y.  Central  R  R.  v.  Gray,  23^  U. 
S.  583,  586,  36  Sup.  Ct.  176.  60  L.  Ed.  451.  One  of  the  reasons 
for  the  rule  laid  down  in  these  cases  is  that  the  requirement  to  maJce 
and  publish  schedules  of  uniform  passenger  rates  is  inconsistent  with 
receiving  pay  in  any  other  medium  than  money.  It  must  be  conceded 
that  the  record  in  the  instant  case  fails  to  show  that  any  separate 
schedule  was  made  or  published  by  the  railroad  company  showing  dis- 
tinct rates  of  fare  for  the  carriage  of  attendants  of  live  stock;  but 
admittedly  a  schedule  in  respect  of  the  carriage  of  live  stock  was 
formally  adopted  and  maintained,  and  we  need  not  repeat  that  the 
live  stock  rates  so  established  were  designed  to  include  fares  for 
the  carriage  of  live  stock  attendants.  Is  it  fatal  to  the  validity  of 
the  contract  that  the  fares  so  included  were  not  separated  from  the 
live  stock  charges  and  made  the  subject  of  a  distinct  schedule?  The 
"uniform  live  stock  contract"  treats  the  presence  of  the  attendant 
and  his  fare  as  essential  elements  of  the  transaction.  The  transac- 
tion is  manifestly  unrelated  to  the  ordinary  passenger  traffic;  it 
concerns  only  live  stock  and  live  stock  attendants  embraced  in  the 
freight  traffic.  The  contract  involved  in  the  transaction  contains 
rules  and  regulations  which  affect  the  rates  charged  for  the  trans- 
portation of  the  live  stock ;  and,  as  we  have  seen,  this  contract  was 
part  of  the  company's  official  classification  and  was  filed  and  pub- 
lished as  required.  The  act  to  regulate  commerce  provides  for  '*sched- 
ules  showing  all  the  rates,  fares  and  charges  for  transportation,"  and 
further  requires  that  the  schedules  state  "any  rules  or  regulations 
which  in  any  wise  change,  affect,  or  determine  any  part  or  the  ag- 
gregate of  such  aforesaid  rates,  fares  and  charges,  or  the  value  of 
the  service  rendered  to  the  passenger,  shipper,  or  consignee."  Act 
June  29,  1906,  c.  3591,  §  2,  34  Stat,  at  page  586  (Comp.  St.  1913,  § 
8569).  When  the  live  stock  schedule  of  rates  is  considered  in  con- 
nection with  the  "uniform  live  stock  contract"  which  contains  "rules 
or  regulations"  requiring  the  presence  of  a  live  stock  attendant  and 
the  inclusion  of  his  fare  in  the  sum  paid  for  the  transportation  of 
the  live  stock,  we  do  not  see  whjr  the  portions  of  the  act  alluded  to 
are  not  substantially  complied  with.  The  necessity  of  caretakers  in 
the  movement  of  live  stock,  indeed  the  unitary  character  of  the  trans- 
action, would  seem  to  involve  serious  difficulty  in  attempting  to  sepa- 
rate and  distinguish  reasonable  rates  for  the  carriage  alone  of  the 
live  stock  and  reasonable  fares  for  the  carriage  of  the  caretakers.  The 
very  requirement  to  state  in  the  schedules  any  rules  or  regulations 
affecting  rates  is  in  apparent  recognition  of  instances  where  it  is  diffi- 
cult, if  not  impracticable,  to  estimate  and  state  in  separate  schedules 
reasonable  charges  as  respects  the  objects  so  affecting  the  particular 
rates.  This  may  be  illustrated  by  the  practice  of  including  in  through 
freight  rates  the  cost  to  the  carrier  of  furnishing  transit  privileges 
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(Unlawful  Rates  in  Transporting  Cotton  by  K.  C,  M.  &  B.  R.  R., 
8  Interst.  Com.  R.  121,  135;  Lewis  Leonhardt  &  Co.  v.  Southern  Ry. 
Co.,  217  Fed.  321,  324,  325,  133  C.  C.  A.  237  [C.  C.  A.  6]);  and 
also  by  the  well-known  practice,  as  also  the  right,  to  a  reasonable 
extent,  to  include  in  the  fares  of  passengers  compensation  for  the 
carriage  of  their  accompanying  baggage.  As  Cockbum,  C.  J.,  said 
in  Macrow  v.  Great  Western  Railway  Q>.,  1,.  R.  6  Q.  B.  612,  617: 
•*The  impossibility  of  traveling  without  the  accompaniment  of  a  certain 
quantity  of  luggage  for  the  personal  comfort  and  convenience  of  the  traveler 
has  led  from  the  earliest  times  to  the  practice  on  the  part  of  carriers  of  pas- 
sengers for  hire  of  carrying,  as  a  matter  of  course,  a  reasonable  amount  of 
luggage  for  the  accommodation  of  the  passenger,  and  of  considering  the  re- 
muneration for  the  carriage  of  such  luggage  as  comprehended  in  the  fare  paid 
for  the  conveyance  of  the  passenger." 

See  Saunders  v.  Southern  Ry.  Co.,  128  Fed.  15,  19,  62  C.  C.  A.  523 
(C.  C.  A.  6) ;  National  Baggage  Committee  v.  A.  T.  &  S.  F.  Ry.  Co., 
32  Interst  Com.  R.  152;  C.  &  R.  I.  R.  R.  Co.  v.  Fahey,  52  111.  81. 
83,  4  Am.  Rep.  587;  Wood  v.  M.  C.  R.  R.  Co.,  98  Me.  98,  100,  56 
Atl.  457,  99  Am.  St.  Rep.  339;  Penna.  R.  R.  Co.  v.  Knight,  58  N.  J. 
Law,  287,  288,  33  Ati.  845 ;  3  Hutchinson  on  Carriers,  §  1241. 

[8]  But  even  if  it  were  conceded  that  railroad  companies  should 
in  every  such  instance  as  this  file  separate  schedules  showing  the  fares 
charged  for  carrying  live  stock  caretakers,  it  is  to  be  presumed  under 
the  plan  this  railroad  chose  to  adopt  that  the  fares  of  the  caretakers 
were  both  compensatory  and  uniform,  since  the  contract  was  one  of 
an  established  class  of  instruments;  and,  whatever  was  the  amount 
of  2uiy  given  fare,  it  must  have  been  estimated  with  reference  to  the 
carriage  of  live  stock  attendants  on  freight  trains,  not  passenger 
trains.  Therefore  it  hardly  is  conceivable  that  the  company's  failure 
to  make  and  publish  a  schedule  as  to  fares  of  caretakers  entitles  it  to 
treat  plaintiff  as  a  gratuitous  passenger  and  to  defeat  recovery  through 
the  provision  releasing  the  company  from  the  consequences  of  its 
own  negligence;  this  would  permit  the  company  to  take  advantage 
of  its  own  wrong  in  spite  of  the  contractual  effort  to  make  the  at- 
tendant a  passenger  for  hire ;  moreover,  it  would  seem  to  be  in  con- 
flict with  the  principle  of  the  decision  in  Southern  Pacific  Co.  v.  Schuy- 
ler, 227  U.  S.  601,  612,  33  Sup.  Ct.  277,  43  L.  R-  A.  (N.  S.)  901,  57 
L.  Ed.  662. 

[9]  We  have  seen  that  the  court  below  held  that  the  instant  case 
is  ruled  by  the  decision  in  Charleston  &  West.  Car  Ry.  v.  Thompson, 
234  U.  S.  576,  577,  34  Sup.  Ct.  964,  965  (8  L.  Ed.  1476).  The  course 
taken  by  the  trial  judge  was  to  decide  that  the  "uniform  live  stodc 
contract"  was  a  "free  pass"  within  the  meaning  of  the  Hepburn  Act 
as  amended  June  18,  1910  (36  Stat,  at  page  546);  for  the  railroad 
company  delivered  only  this  contract  to  plaintiff  to  define  his  right 
to  transportation.  The  plaintiff  in  the  case  so  relied  on,  Lizzie  Thomp- 
son, was  the  wife  of  an  employe  of  the  railroad  company,  and  a  free 
pass  exempting  the  company  from  liability  had  been  issued  to  her 
gratuitiously  under  the  Hepburn  Act.  We  think  there  is  not  sufficient 
analogy  between  that  case  and  this  to  justify  the  conclusion  reached 
below.     In  the  Thompson  Case  the  railroad  company  issued  a  free 
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pass  both  in  form  and  substance;  the  railroad  company  in  this  case 
did  not;  and,  as  Mr.  Justice  Holmes  said  in  the  course  of  his  opin- 
ion in  the  Thompson  Case,  "the  railroad  company  was  under  no  ob- 
ligation to  issue  the  pass."  In  view  of  what  we  have  shown  in  re- 
spect of  the  present  contract,  discussion  would  not  aid  in  pointing 
out  the  difference  between  the  contract  in  this  case  and  the  free  pass 
in  the  Thompson  Case;  the  distinction  and  its  breadth  and  effect  are 
manifest.  The  present  defendant  might  have  exercised  its  right,  as 
did  the  defendant  in  the  Thompson  Case,  to  issue  a  free  pass  in  ac- 
cordance with  the  Hepburn  Act ;  but  since  the  defendant  here  did  not 
see  fit  to  do  this  and,  on  the  contrary,  chose  to  issue  in  its  place  and 
stead  an  entirely  different  instrument,  it  must  have  meant  to  fore- 
go its  right  under  the  Hepburn  Act.  We  therefore  cannot  think 
that  the  ruling  in  the  Thompson  Case  could  have  been  intended  to 
govern  cases  like  the  present  one.  Norfolk  Southern  R,  Co.  v.  Chat- 
man,  supra,  222  Fed.  at  page  807,  138  C.  C.  A.  350. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded  with 
direction  to  award  a  new  trial. 


BXAlilNEB  PUniTING  CO.  et  aL  T.  ASTON. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    December  4,  1916.) 

No.  2072. 

1.  LXBKL  AND  SLANDBB  C=s>107(3) — ^ACTIONB — ^ISSUKS  AND  PKOOV — ^PBOnCfifllON- 

AL  Cbabaotee  and  Rxputation. 

In  an  action  for  Ubel,  it  was  aUeged  and  shown  that  plaintiff  was  em- 
ployed as  a  consulting  civil  engineer  to  make  a  survey  of  the  property  of 
a  corporation  which  owned  a  water  supply  and  a  report  upon  its  avail- 
ability for  furnishing  a  water  supply  for  the  city  of  San  Francisco.  A 
bill  pending  in  Congress  to  grant  to  the  city  the  right  to  use  a  source  of 
water  supply  within  a  government  reservation  was  opposed  by  the  corpora- 
tion, which  desired  to  sell  its  property  to  the  city,  and  plaintiff  made  state- 
ments to  members  as  to  the  quantity  of  water  which  couid  be  supplied 
from  the  corporation's  property.  The  aUeged  libelous  publication  charac- 
terized the  scheme  of  the  corporation  as  advocated  by  its  president  and 
plaintiff  as  a  "gross  fraud/'  and  in  its  answer  defendant  repeated  the 
charge,  alleging  that  the  claims  of  the  company  as  to  the  available  water 
supply  which  were  based  on  plaintiff's  report  were  grossly  exaggerated. 
Held,  th&t  the  pleadings  put  in  issue  the  professional  character  and  repu- 
tation for  integrity  of  plaintiff  as  a  dvU  engineer,  as  distinguished  from 
his  personal  character  and  reputation ;  and  that  plaintiff  was  entitled  to 
introduce  evidence  in  chief  in  support  of  his  professional  character  and 
reputation. 

[Ed.  Note. — ^For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  {{  302, 
303;   Dec.  Dig.  «=»107(3).l 

2.  Libel  and  Slai^deb  C=s>107(3)— Actions — Evidence. 

Such  evidence  was  also  admissible  on  the  question  of  damages  which 
was  in  issue. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent.  Dig.  (§  302, 
303;   Dec.  Dig.  <ft=»107(3).l 
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8.  Libel  and  Slandeb  ^ss>i04(3) — ^Actions — ^Btidence. 

Other  similar  publications  held  admissible,  In  an  action  for  libel,  as 
explanatory  of  the  meaning  of  the  matter  charged  as  libelous  in  the  de- 
famatory publication. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  §§  2Sd, 
287;    Dec.  Dig.  €=>104(3).] 

4.  Appeal  and  Ebbob  ^=»1053(3) — Cube  of  Erbob — ^Evidence — ^Instbuctions. 

Various  rulings  of  the  trial  court  on  the  admission  of  evidence  in  an 
action  for  libel  considered,  and  held  not  erroneous  when  taken  in  connec- 
tion with  the  instructions  to  which  no  objection  was  made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  (J  4180- 
4182;    Dec.  Dig.  €=>1053(3).] 

5.  Appeal  and  Erbob  ^=9231(3) — ^Review — ^Admission  of  Evidence— Suifi- 

ciExcY  of  Objection. 

Where  the  only  objection  made  to  evidence  offered  was  the  general  one 
that  it  was  immaterial,  irrelevant,  and  incompetent,  a  specific  objecticm 
cannot  be  considered  in  the  appellate  court  unless  it  be  of  such  a  charac- 
ter that  it  could  not  have  been  obviated  in  the  trial  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Dea  Dig.  ^=s>231(3) ; 
Trial,  Cent  Dig.  8  199.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Sec- 
ond Division  of  the  Northern  District  of  California;  William  C. 
Van  Fleet,  Judge. 

Action  by  Taggart  Aston  against  the  Examiner  Printing  Company 
and  William  Randolph  Hearst  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Affirmed. 

For  opinion  below,  see  226  Fed.  496. 

Action  at  law  to  recover  damages  for  libel.  Judgment  for  plaintiff.  De- 
fendants allege  error. 

The  Sierra  Blue  Lakes  Water  &  Power  Company  was  the  owner  of  certain 
water  rights  on  the  Mokelumne  river  in  California,  which  were  said  to  be 
available  and  adequate  as  a  source  of  water  supply  for  San  Francisco.  In 
May,  1913,  Eugene  J.  Sullivan  and  his  wife,  being  the  owners  of  practically 
all  the  issued  capital  stock  of  this  company,  executed  their  power  of  attor- 
ney to  Richard  Keatinge  and  his  son  of  San  Francisco  by  which  they  were 
empowered  to  make  a  sale  of  the  stodc  at  their  discretion.  Thereafter,  these 
attorneys  in  fact  gave  a  three  months'  option  to  Mr.  W.  J.  Wilsey  within  which 
he  might  make  a  sale  and  delivery  of  the  entire  property  and  assets  of  the 
company.  The  plaintiff  was  employed  by  Mr.  Wilsey  as  consulting  civil  en- 
gineer to  make  a  survey  of  the  company's  property  and  to  prepare  note^ 
maps,  profiles,  end  a  report  of  and  concerning  the  availability  of  the  Mokel- 
umne river  sources  in  the  Sierra  Nevada  Mountains  in  California.  This  was 
undertaken  by  plaintiff,  and  the  report  completed  in  July,  1913.  Mr.  Wllsey's 
option  expired  by  limitation  in  August,  1913,  and  with  its  expiration  the 
plaintiff's  direct  interest  in  the  property  ceased. 

In  March,  1913,  Congress  convened  in  special  session,  at  which  time  there 
was  presented  the  applicatioh  of  the  city  of  San  f^ancisco  for  the  grant  of 
reservoir  and  power  privileges  at  Lake  Eleanor,  Cherry  creek,  and  in  the 
Hetch  Hetchy  Valley.  This  application  had  prior  to  that  time  been  pending 
before  the  Secretary  of  the  Interior ;  but,  that  officer  having  held  that  Con- 
gress possessed  the  exclusive  power  and  Jurisdiction  to  grant  the  privileges 
sought  by  the  city  of  San  Francisco,  the  application  was  transferred  to  that 
body.  In  making  the  application,  San  Francisco  relied  very  strongly  upon  a 
report  made  by  an  Advisory  Board  of  Army  Engineers,  appointed  at  the  be- 
hest of  the  Secretary  of  the  Interior  of  the  United  States  to  make  an  investi- 
gation of  the  sources  of  water  supply  available  for  San  Francisco  as  a  basis 
of  determining  whether  or  not  the  Hetch  Hetchy  privileges  should  be  gran^ 
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ed,  which  report  showed  the  necessity  of  including  these  priyileges  in  order 
to  fnmlsh  an  adequate  water  supply. 

The  Sierra  Blue  Lakes  Water  &  Power  Company,  through  Sullivan  and  the 
plaintiff,  actively  opposed  the  Hetch  HetdCiy  Bill,  contending  that  the  Boara 
of  Army  E}ngineers  had  been  deceived  in  its  findings  by  the  fact  that  the  city 
of  San  Francisco,  upon  which  had  been  enjoined  the  duty  of  supplying  all 
necessary  data  to  enable  the  Advisory  Board  of  Army  Engineers  to  make  its 
determination,  had  not  only  been  remiss  in  this  duty,  but  had  actually  sup- 
pressed a  report  which,  according  to  the  claim  of  the  plaintiff  and  Sullivan, 
proved  that  the  Mokelumne  water  rights  owned  by  the  Sierra  Blue  Lakes 
Water  &  Power  Company  were  ample  as  a  source  of  water  supply  for  San 
Francisco ;  and  charged  that  the  city  officials  had  deliberately  suppressed  this 
report 

The  alleged  libel  (the  subject  of  this  action)  was  contained  in  a  special 
Washington  edition  of  the  San  Francisco  Examiner  published  in  the  city  of 
Washington,  D.  C,  on  December  2,  1913,  when  there  was  pending  before  the 
Senate  the  Hetch  Hetchy  Bill  granting  to  San  Francisco  the  reservoir  and 
power  privileges  mentioned.  This  Washington  edition  dealt  with  the  water 
supply  question  in  San  Francisco  and  the  needs  and  necessities  of  San  Fran- 
cisco in  that  behalf  and  urged  the  granting  of  the  Hetch  Hetchy  privileges. 

One  of  the  articles  complained  of,  entiUed  •*Thief  with  the  Nature  Lovers," 
was  signed  by  Representative  Kent  of  California,  and  read,  in  part,  as  fol- 
lows: 

"I  want  to  state  here  and  now  that  I  have  read  this  literature  put  out  by 
these  people.  It  has  only  one  foundation  in  fact  and  that  foundation  is  the 
letters  of  this  man  Sullivan  whom  we  proved  in  the  hearings  in  the  House 
to  be  a  thief  and  a  man  who  ought  to  be  in  the  penitentiary." 

Another  was  entitled  "Inspiration  of  Opposition,'*  reading  as  follows: 

"During  the  Senate  Committee  hearing  it  came  out  that  much  of  the  in- 
spiration for  gross  and  careless  aspersions  made  on  the'dty  of  San  Francisco, 
the  Army  Engineers  and  engineers  generally,  came  from  Iwo  men  named  Sul- 
livan and  Aston,  who  had  pretended  to  have  an  opposition  water  supply  to 
sell  to  San  Francisco. 

"But  at  the  House  hearing  it  had  been  so  thoroughly  developed  that  the 
Sullivan-Aston  scheme  was  Just  a  gross  fraud  that  Mr.  Johnson  (a  con- 
servationist who  opposed  the  Hetch  Hetchy  Bill)  got  very  angry  when  Sulli- 
van was  referred  to  as  his  friend,  though  he  admitted  receiving  information 
on  which  he  had  attacked  the  Hetch  Hetchy  project  as  a  bad  Jobbery  from 
Sullivan's  man,  Aston." 

An  amended  complaint  was  filed  September  8,  1914,  In  which  it  was  alleged 
that  by  the  use  and  publication  of  the  above  language  defendants  charged 
and  asserted,  and  were  by  the  readers  of  the  newspaper  in  fact  understood 
as  charging  and  asserting:  (1)  That  plaintiff  was  guilty  of  the  fraudulent  in- 
tent, purpose,  and  design  to  combine  and  conspire  with  Eugene  J.  Sullivan  to 
perpetrate  a  gross  fraud  upon  the  city  of  San  Francisco  by  and  through  the 
sale  to  it  of  a  worthless  opposition  water  supply,  and  that  plaintiff  pretend- 
ed to  have  such  opposition  water  supply  to  sell  to  the  city,  and  that  because 
he  pretended  with  Sullivan  to  have  such  opposition  water  supply  to  sell  to 
the  city  he  was  led  to  make  gross  and  careless  aspersions  on  the  city  of 
San  Francisco,  the  Advisory  Board  of  Army  Engineers,  and  others;  (2) 
that  plaintiff  had  been  proved  at  the  hearing  before  the  Committee  on  Public 
Lands,  of  the  House  of  Representatives  to  be  guilty  of  combining  and  con- 
spiring with  Sullivan  to  perpetrate,  and  of  perpetrating,  a  gross  fraud  either 
upon  said  committee,  or  upon  the  House  of  Representatives,  or  upon  Congress, 
or  upon  the  city  of  San  Francisco,  or  upon  some  other  persons;  and  (3)  that 
plaintiff  was  the  tool,  sycophant,  or  hireling  of  Sullivan,  and  therefore  of  "a 
thieT'  and  of  "a  man  who  ought  to  be  in  the  penitentiary,'*  and  that  as  such 
he  would  stultify  himself  and  prostitute  his  personal  honor  and  professional 
reputation  to  do  the  servile  bidding  of  such  an  employer  without  reference 
to  truth  and  right,  and  that  he  had  so  demeaned  himself  and  disgraced  his 
profession  in  a  certain  course  of  conduct  with  one  Mr.  Johnson  (meaning 
Robert  Underwood  Johnson  of  New  York  City),  by  lying  and  misrepresenting 
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facts  in  connection  with  the  Hetch  Hetchy  project  at  the  bidding  and  behest 
of  Sulliyan.  It  was  farther  alleged:  "That  said  charges  so  made  and  pab- 
Hshed  by  the  defendants  and  each  of  them  and  so  understood,  and  by  them 
and  each  of  them  intended  to  be  understood  by  the  readers  of  said  special 
Washington  edition  of  said  'San  Francisco  Szamlner'  were,  and  are  in.  every 
particular  false,  misleading,  defamatory,  libelous,  unprivileged,  and  without 
excuse,  and  that  they  had  a  tendency  to  and  did  and  do  expose  plaintiff  to 
hatred,  contempt  and  obloquy  by  imputing  to  him  the  basest,  meanest  and  most 
untrustworthy  traits  of  character  as  a  man,  neighbor  and  citizen  and  had  a 
tendency  to  and  did  and  do  injure  him  in  his  good  name,  reputation,  and 
business,  occupation  and  profession  and  that  said  charge  was  published  and 
circulated  by  said  defendants  and  each  of  them  with  express  malice  on  the 
part  of  each  of  said  defendants,  and  with  the  design  and  intent  on  the  part 
of  each  of  them  to  outrage  the  feelings  of  plaintiff  and  to  cause  him  to  be 
shunned  and  avoided  by  his  fellow  citizens,  and  to  destroy  his  r^utatlon 
and  character  for  honesty  and  integrity;  and  to  hold  him  out  to  the  people 
of  the  United  States  and  elsewhere  as  being  devoid  of  honesty  and  integrity 
and  by  reason  of  an  alleged  business  association  with  a  man  stigmatized  as 
a  thief  and  'who  ought  to  be  In  the  penitentiary,'  as  being  unworthy  of  any 
personal  or  professional  trust  or  confidence,  and  to  injure  him  in  his  gooa 
name,  reputation,  business,  occupation  and  profession." 
'  The  answer  of  the  defendant  William  Randc^ph  Hearst  was  a  general  de- 
nial except  as  to  admissions  that  the  Examiner  Printing  Company  was  a 
corporation  incorporated  under  the  laws  of  the  state  of  California  with  Its 
;^rincipal  place  of  business  in  San  Francisco,  and  that  the  defendant  William 
Randolph  Hearst  was  a  resident  and  citizen  of  the  state  of  New  York  and  an 
Inhabitant  of  the  dty  of  New  York« 

The  amended  answer  of  the  defendant  Examiner  Printing  Company  was 
also  a  general  denial  except  as  to  admissions  similar  to  those  contained  in  the 
answer  of  the  defendant  Hearst ;  and  for  a  further  answer  the  defendant  set 
up  matter  in  defense  by  way  of  Justification,  and  also  matter  by  way  of  de- 
fense in  mitigation  of  damages  in  the  event  that  the  plaintiff  should  be  held 
entitled  to  recover. 

The  matter  in  Justification  was,  in  substance,  that  the  plaintiff  at  the  Umes 
mentioned  in  the  complaint  was  in  the  employment  of  the  said  Sierra  Blue 
Lakes  Water  &  Power  Company  and  had  an  interest  in  the  alleged  water 
rights  owned  by  said  company,  contingent  upon  the  sale  of  said  water  rights 
to  the  dty  and  county  of  San  Francisco;  that  there  was  a  great  disparity  be- 
tween the  water  rights  claimed  to  be  owned  by  the  said  Sierra  Blue  Lakes 
Water  &  Power  Company  and  the  water  rights  actually  owned  by  it,  and  be- 
tween the  amount  of  water  claimed  to  be  available  therefrom  to  the  city  and 
county  of  San  Francisco  in  the  event  it  purchased  the  same  and  the  amount 
which  would  actually  be  available  therefrom  in  the  event  of  such  purchase; 
that  the  claims  of  the  said  Sierra  Blue  Lakes  Water  &  Power  Company  and 
its  president  were  at  all  of  said  times  grossly  exaggerated,  and  that  said 
scheme  and  effort  of  that  company  and  its  president  to  sell  said ,  water 
rights  to  the  city  and  county  of  San  Francisco  was  at  all  the  times  mentioned 
a  gross  fraud,  in  the  sense  that  the  claims  of  said  company  and  of  the  said 
president  were  grossly  exaggerated,  and  that  there  was  a  great  disparity  be- 
tween the  water  rights  claimed  to  be  owned  by  the  said  company  and  the 
rights  actually  owned  by  it  and  between  the  amount  of  water  claimed  to  De 
available  therefrom  and  the  amount  actually  available. 

The  matter  set  up  in  defense  in  niitigation  of  damages  was,  in  substance, 
that  prior  to  the  publication  of  the  article  set  up  in  the  complaint  the  defend- 
ant  had  been  informed  that  the  plaintiff  had  asserted  that  the  cost  of  de- 
veloping a  supply  on  the  Mokelumne  river  would  be  "much  less  than  that  of 
the  Hetch  Hetchy  project";  that  defendant  had  been  further  Informed  that 
other  competent  engineers  had  reported  unfavorably  upon  the  daims  of  the 
Sierra  Blue  Lakes  Water  &  Power  Company;  that  defendant  had  been  fur^ 
ther  informed  that  plaintiff  had  stated  that  he  had  prepared,  instigated,  and 
was  responsible  for  all  statements  and  charges  made  by  the  president  of  the 
Sierra  Blue  Lakes  Water  &  Power  Company  in  his  telegrams  to  the  Public 
Lands  Committee  of  the  House  of  Representatives,  and  that  plaintiff  in  a 
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telegram  dated  Jnne  14,  1913,  to  William  Kent,  a  member  of  the  House  of 
RepresentatlTes,  and  in  another  telegram  dated  June  23,  1913,  to  the  Chair- 
man of  the  Public  Lands  Ck)mmittee  of  the  House  of  RepresentatlTes,  had  stat- 
ed that  he  had  been  appointed  Consulting  Engineer  by  the  Sierra  Blue  Lakes 
Water  &  Power  Company;  that  defendant  had  been  further  informed  that 
the  chairman  of  the  Advisory  Board  of  Army  Engineers  had  stated  in  a  let- 
ter to  the  Honorable  William  Kent  that  the  board  believed  that  an  estimate 
of  128,000,000  gallons  daily  was  about  all  that  could  be  counted  on  from  Mo- 
kelumne  river  unless  existing  water  rights  were  purchased  at  great  expense 
and  unless  the  land  tributary  to  the  river  were  deprived  of  water  from  this 
source  for  irrigation;  that  defendant  had  been  further  informed  that,  as 
against  this  finding  of  the  Advisory  Board  of  Army  Engineers,  the  plaintiff 
had  reported  to  the  chairman  of  the  Public  Lands  Committee  of  the  House  ot 
Representatives  that  350,000,000  gallons  daily  of  pure  water  could  be  econonU- 
cally  supplied  to  San  Francisco  from  said  Mokelumne  river,  and  that  the  tak- 
ing of  the  same  would  not  conflict  with  any  irrigation  interests.  The  defend- 
ant further  alleged  that,  in  the  article  in  question,  where  it  charged  that  the 
Sullivan-A^ton  scheme  was  a  gross  fraud,  it  did  not  intend  to  charge  or 
assert  that  the  Sierra  Blue  Lakes  Water  &  Power  Company  or  the  said  Sul- 
livan or  the  said  Aston  were  knowingly  engaged  in  the  perpetration  of 
a  gross  or  any  fraud,  but  intended  merely  to  charge  and  assert  that  by  rea- 
son of  the  di^rity  between  the  claims  of  the  company  and  of  Sullivan  and 
Aston  and  the  findings  of  the  Advisory  Board  of  Axmy  Engineers  and  other 
competent  engineers,  and  the  Committee  on  Public  Lands  of  the  House  of 
Representatives,  said  scheme  was  objectively  a  gross  fraud. 

The  case  was  tried  before  the  court  and  a  Jury,  resulting  in  a  verdict  and 
judgment  against  both  defendants  and  in  favor  of  plaintiff  in  the  sum  of 
$2,800  as  compensatory  damages. 

Defendants  allege  error  in  the  admission  of  certain  evidence. 

Garret  W.  McEnemey,  of  San  Francisco,  Cal.  (John  J.  Barrett  and 
Andrew  F.  Burke,  both  of  San  Francisco,  Cal.,  of  counsel),  for  plain- 
tiffs in  error. 

Jacob  M.  Blake,  of  San  Francisco,  Cal.,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
1.  This  action  was  brought  by  the  plaintiff  to  recover  damages  from 
the  defendants  for  the  defamatory  publication  set  out  in  the  state- 
ment of  facts.  It  is  alleged  in  the  amended  complaint  tiizt  the  publica- 
tion was  made  with  "the  design  and  intent,"  among  other  things :  (1) 
To  destroy  plaintiff's  "reputation  and  character  for  honesty  and  in- 
tegrity; and  (2)  to  hold  him  out  to  the  people  of  the  United  States 
and  elsewhere  as  being  devoid  of  honesty  and  integrity  and  by  reason 
of  an  alleged  business  association  with  a  man  stigmatized  as  a  'thief 
and  *who  ought  to  be  in  the  penitentiar/ ;  (3)  as  being  unworthy  of 
any  personal  or  profesdonal  trust  or  confidence;  and  (4)  to  injure 
him  in  his  good  name,- reputation,  business,  occupation,  and  profes- 
sion." The  answer  of  the  defendant  Hearst  and  the  amended  answer 
of  the  defendant  Examiner  Printing  Company  denied  all  of  the  aJ- 
legations  of  the  amended  complaint  save  such  allegations  as  were 
therein  expressly  admitted.  The  allegations  referred  to  above  were 
not  admitted,  and  therefore  became  issues  in  the  case  requiring  proof 
to  establish  them  as  facts  supporting  the  cause  of  action.  The  bur- 
den of  proof  was  on  the  plaintiff  to  prove  the  material  facts  in  his 
complaint  not  admitted  by  the  defendants'  answers. 
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Section  2053  of  the  California  Code  of  Civil  Procedure  provides  as 
follows : 

''Evidence  of  the  good  character  of  a  party  Is  not  admissible  In  a  civU  a^ 
tion  ♦  •  ♦  until  the  character  of  such  party  ♦  ♦  ♦  has  been  im- 
peached, or  unless  the  Issue  Involves  his  character." 

The  plaintiff  came  into  court  with  his  general  good  character  estab- 
lished by  the  statute,  and  it  may  be  conceded  that  the  statute  was  suffi- 
cient for  that  purpose,  and  that  evidence  was  not  admissible  upon  that 
issue,  until  the  character  of  plaintiff  had  been  impeached  or  put  in  is- 
sue by  the  answers.  We  think  that  all  the  allegations  of  the  complaint 
relating  to  the  character  of  the  plaintiff  for  honesty  and  integrity  were 
placed  in  issue  by  the  answers,  but  we  pass  the  question  of  the  plain- 
tiff's general  character  (clauses  1  and  2  of  the  allegations  of  the  com- 
plaint, as  above  stated)  without  comment,  to  take  up  the  question  of 
the  plaintiff's  professional  character  (clauses  3  and  4  of  the  allegations 
of  the  complaint,  as  above  stated),  which  was  manifestly  the  charac- 
ter of  plaintiff  involved  in  the  defamatory  publication.  Let  us  make 
this  perfectly  clear. 

In  the  complaint,  the  publication  is  charged  as  referring  to  "the 
statement  of  the  plaintiff  and  the  said  Sullivan  that  the  said  Mokelumne 
sources  of  water  supply  were  reasonably  available  and  adequate  for 
all  present  and  reasonably  prospective  needs  of  said  city  of  San  Fran- 
cisco and  the  adjacent  bay  cities."  This  was  not  the  statement  of  an 
ascertained  fact  upon  which  personal  veracity  could  be  made  an  is- 
sue, but  was  a  professional  statement,  based  upon  professional  skilly 
and  whether  it  was  to  be  accepted  as  true  or  not  would  necessarily  de- 
pend upon  the  plaintiff's  professional  character  and  his  reputation  for 
truth  and  vcxacity  as  an  engineer. 

The  published  article  then  proceeds  to  impeach  the  plaintiff's  pro- 
fessional integrity  by  the  charge  that : 

"It  (the  statement)  has  only  one  foundation  In  fact,  and  that  foundation 
is  the  letters  of  this  man  SulUvan,  whom  we  proved  in  the  hearings  In  th» 
House  to  be  a  thief  and  a  man  who  ought  to  be  In  the  penitentiary/* 

The  publication  contained  the  further  charge : 

"During  the  Senate  Ck>mmlttee  hearing  It  came  out  that  much  of  the  in- 
spiration for  gross  and  careless  aspersions  made  on  the  city  of  San  Francisco, 
the  army  engineers  and  engineers  generally,  came  from  two  men  named  Sui- 
Uvan  and  Aston,  who  had  pretended  to  have  an  opposition  water  supply  to 
sell  to  San  Francisco. 

"But  at  the  House  hearing  it  had  been  so  thoroughly  developed  that  the 
Sullivan-Aston  scheme  was  Just  a  gross  fraud  that  Mr.  Johnson  got  very  an- 
gry when  Sullivan  was  referred  to  as  his  friend,  though  he  admitted  receiv- 
ing the  information  on  which  he  had  attacked  the  Hetch  Hetchy  project  as  a 
bad  Jobbery  from  Sullivan's  man,  Aston." 

That  the  question  at  issue  was  the  plaintiff's  professional  good  name, 
reputation,  and  character  for  honesty  and  integrity  as  an  engineer, 
as  distinguished  from  his  personal  character  as  an  individual,  is  further 
made  plain  by  the  amended  answer  of  the  defendant  Examiner  Print- 
ing Company  in  the  matter  set  up  as  a  defense  by  way  of  justification. 
In  this  answer  it  .is  alleged  that  there  was  a  great  disparity  between 
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the  water  rights  claimed  to  be  owned  by  said  Sierra  Blue  Lakes  Water 
&  Power  Company  and  the  water  rights  actually  owned  by  it,  and 
between  the  amount  of  water  claimed  to  be  available  therefrom  to  the 
city  and  county  of  San  Francisco,  in  the  event  it  purchased  the  same, 
and  the  amount  which  would  actually  be  available  therefrom  in  the 
event  of  such  purchase ;  that  the  claims  of  the  Sierra  Blue  Lakes  Wa- 
ter &  Power  Company  were  at  all  of  said  times  grossly  exaggerated ; 
and  that  said  scheme  and  effort  of  said  company  to  sell  said  water 
rights  to  the  city  and  county  of  San  Francisco  was  at  all  of  the  times 
mentioned  a  gross  fraud,  in  the  sense  that  the  claims  of  said  company 
wer«  grossly  exaggerated,  and  that  there  was  a  great  disparity  between 
the  rights  claimed  to  be  owned  by  said  company  and  the  rights  actually 
owned  by  it,  and  between  the  amoimt  of  water  claimed  to  be  available 
and  the  amount  actually  available.  The  claim  of  the  company  here 
attacked  was  based  upon  the  report  of  plaintiff  as  an  engineer,  and 
whetlier  this  report  was  worthy  of  belief  or  not  depended  upon  his 
character  as  an  engineer  for  honesty  and  integrity. 

In  the  amended  answer  of  the  defendant  Examiner  Printing  Com- 
pany setting  up  matter  in  defense  by  way  of  mitigation  of  damages, 
the  report  of  the  plaintiff  was  brought  forward  to  impeach  his  pro- 
fessional reputation  and  character  for  honesty  and  integrity  on  the 
charge  that  he  had  reported  to  the  chairman  of  the  Public  Lands  Com- 
mittee of  the  House  of  Representatives  that  350,000,000  gallons  daily 
of  pure  mountain  water  could  be  economically  supplied  to  the  city 
and  county  of  San  Francisco  from  the  said  Mokelumne  river  without 
conflicting  with  any  irrigation  interests;  whereas,  the  defendant  had 
been  informed  that  competent  engineers,  whose  names  are  given  in  the 
answer,  had  reported  unfavorably  upon  the  claims  of  the  company,  and 
that  the  chairman  of  the  Advisory  Board  of  Army  Engineers  had 
stated  that  the  estimate  of  128,000,000  gallons  daily  was  about  all 
that  could  be  counted  on  from  the  Mokelumne  river  unless  existing 
water  rights  be  purchased  at  great  expense  and  unless  the  land  tribu- 
tary to  this  river  be  pei^etually  deprived  of  water  from  this  source 
for  irrigation.  Whether  this  project  would  supply  to  the  city  and 
coimty  of  San  Francisco  350,000,000  gallons  of  pure  mountain  water 
daily,  or  whether  it  would  supply  only  128,000,000  gallons  daily,  was 
a  question  to  be  determined  by  the  professional  skill  of  an  engineer ; 
and  whether  Congress  would  accept  one  or  the  other  of  these  estimates 
would  hecessarilv  depend  upon  the  character  of  the  engineer  making 
the  estimate.  If  his  professional  character  for  honesty  and  integrity 
was  good,  his  estimate  might  receive  favorable  consideration ;  if  it 
was  not  good,  it  would  .be  rejected  as  unworthy  of  consideration.  It 
was  in  this  situation  of  the  controversy  that  the  publication  appeared 
in  the  defendants'  paper.  It  could  have  but  one  effect,  and  that  was 
to  impeach  the  plaintiff's  professional  character  for  honesty  and  in- 
tegrity, and  that  it  was  so  intended  is  distinctly  stated  by  the  defend- 
ant in  its  answer  that,  in  the  article  in  question  where  it  charged  that 
the  SuUivan-Aston  scheme  was  a  gross  fraud,  it  did  not  intend  to 
charge  or  assert  that  the  Sierra  Blue  Lakes  Water  &  Power  Company 
or  the  said  Sullivan  or  the  said  Aston  were  knowingly  engaged  in  tbe 
2.38  F.— 30 
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perpetration  of  a  gross  or  any  fraud,  but  intended  merely  to  charge 
and  assert  that,  by  reason  of  the  disparity  between  the  claims  of  the 
company  and  of  Sullivan  and  Aston  and  the  findings  of  the  Advisory 
Board  of  Army  Engineers  and  other  competent  engineers  and  the  Pub- 
lic Lands  Committee  of  the  House  of  Representatives,  said 'scheme 
was  objectively  a  gross  fraud. 

We  find,  th«i,  from  the  pleadings,  that  a  distinct  issue  was  pre- 
sented as  to  plaintiff's  professional  character  and  as  to  the  truth  and 
veracity  of  his  reports  as  an  engineer,  and  upon  that  issue  the  burden 
was  upon  the  plaintiff.  The  plaintiff,  to  prove  his' case  against  the 
defendants,  offered  in  evidence  the  deposition  of  one  William  J.  Wil- 
sey,  who  testified  that  he  had  employed  the  plaintiff  to  make  an  engi- 
'  neering  report  upon  the  hydroelectric  and  irrigation  project  in  Csdi- 
fomia  known  as  the  Sierra  Blue  Lakes  Water  &  Power  Company. 
A  report  and  supplemental  report  were  made  to  the  witness  by  the 
plaintiff  for  use  exclusively  in  making  a  sale  in  Europe.  The  witness 
was  then  asked  this  question: 

*'Q.  18.  State  whether  or  not  you  know  the  general  reputation  of  Taggart 
Aston  in  the  engineering  world,  meaning  thereby  among  oonsnlting  engineers 
end  among  construction  engineers  and  those  engaged  in  promoting  and  con- 
structing engineering  projects  in  this  country  and  in  Europe,  or  in  either  of 
said  countries,  for  the  truth  and  veracity  of  his  reports  as  a  consulting  en- 
gineer." 

The  question  was  objected  to  as  immaterial,  irrelevant,  and  incom- 
petent. The  court  overruled  the  objection,  and  the  witness  answered : 
"Yes,  I  do."    The  witness  was  then  asked : 

"State  what  Mr.  Aston's  reputation  is  in  the  particulars  inquired  about  in 
interrogatory  No.  18,  in  any  or  aU  of  the  quarters  aforesaid." 

The  question  was  objected  to  as  immaterial,  irrelevant,  and  incom- 
petent.   The  court  overruled  the  objection,  and  the  witness  answered: 

"From  aU  the  information  that  I  have  been  able  to  secure  regarding  Mr. 
Aston,  both  in  America  and  in  Europe,  his  reputation  has  been  flrst-dasa." 

The  defendant  contends  that  the  admission  of  this  testimony  offer- 
ed by  the  plaintiff  in  support  of  his  case  in  chief  was  error  under  the 
provisions  of  section  2053  of  the  California  Code  of  Civil  Procedure, 
supra,  and  cites  Davis  v.  Hearst,  160  Cal.  143,  185,  116  Pac.  530, 
548,  where  the  Supreme  Court  of  California,  speaking  through  Mr. 
Justice  Henshaw,  said: 

"The  court  allowed  evident  upon  the  hearing  of  plaintiff's  case  In  chief 
to  the  effect  that  he  bore  a  good  reputation.  That  affirmative  evidence  of 
good  reputation  in  advance  of  any  attack  upon  it  by  defendant  is  inadmissi- 
ble, is  supported  by  a  practical  unanimity  of  authority" — citing  numerous 


There  is  no  question  but  that  the  law  of  the  state  is  here  correctly 
stated;  but,  as  we  think,  we  have  clearly  shown  it  does  not  meet 
the  issue  in  the  present  case,  where  the  plaintiff's  professional  char- 
acter was  involved  and  the  truth  and  veracity  of  his  reports  as  a 
consulting  engineer  had  been  put  in  issue  by  the  defendants'  answers. 
In  this  aspect  of  the  case,  we  think  the  testimony  was  clearly  ad* 
missible. 
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[2]  2.  But  there  is  another  ground  for  admitting  this  testimony: 
The  plaintiff  alleged  in  his  complaint  that  he  had  been  damaged  by 
this  publication,  and  the  general  denial  of  the  defendants  in  their 
answers  placed  the  question  of  damages  in  issue.  In  Turner  v. 
Hearst,  115  Cal.  394,  398,  47  Pac.  129,  130,  the  action  was  for 
damages  for  libel.  The  publication  purported  to  be  an  account  of 
difficulties  existing  between  Lotta,  an  actress,  and  Turner,  the  plain- 
tiff, who  was  a  lawyer.  In  the  account  it  was  stated  that  Lotta  had 
caused  Turner's  arrest  upon  a  criminal  charge,  and  that  "the  case 
was  compromised,  together  with  the  settlement  of  several  thousand 
dollars  in  notes,  given  by  the  Plumas  county  lawyer  to  the  actress." 
In  that  case,  Mr.  Justice  Henshaw,  sf^eaking  for  the  court  and  re- 
ferring to  evidence  of  plaintiff's  standing  in  his  profession,  said: 

"It  was  not  error  for  the  court  to  allow  proof  of  the  extent  of  plaintiff's 
practice.  Plaintiff  was  a  lawyer  engaged  In  the  practice  of  his  profession. 
The  words  of  the  publication  being  admittedly  libelous  per  se,  and  affecting 
plaintiff's  standing  In  his  profession,  It  was  proper  for  the  Jury,  in  estimating 
the  general  damages  to  which  plaintiff  was  thus  entitled,  to  know  his  posi- 
tion and  standing  In  society,  and  the  nature  and  extent  of  his  professional 
practice.  'General  damages^'  In  an  action  where  the  words  ere  libelous  per 
se,  are  such  as  compensate  for  the  natural  and  probable  consequences  of  the 
libel,  and  certainly  a  natural  and  probable  consequence  of  such  a  charge 
against  a  lawyer  would  be  to  Injure  him  in  his  professional  standing  and 
practice.** 

In  Press  Pub.  Co.  v.  McDonald,  63  Fed.  238,  242,  11  C.  C.  A. 
155,  26  L.  R.  A.  53,  Judge  Lacombe,  for  the  Circuit  Court  of  Appeals 
for  the  Second  Circuit,  reviews  the  authorities  upon  this  question 
and  holds  that  in  a  civil  action  for  libel  plaintiff's  social  standing 
may  be  shown  in  the  evidence  in  chief  as  bearing  on  the  question 
of  damages;  and  in  Morning  Journal  Ass'n  v.  Duke,  128  Fed.  657, 
661,  63  C.  C.  A.  459,  the  same  court  followed  its  previous  decision, 
holding  that  in  a  libel  suit  it  was  not  error  to  admit  evidence  of 
plaintiff's  reputation  as  to  his  social  and  business  standing.  In 
the  first  case,  the  court  cites  Foot  v.  Tracy,  1  Johns.  (N.  Y.)  52,  where 
Chief  Justice  Kent,  discussing  this  question,  said: 

**In  assessing  the  damages,  the  Jury  must  take  Into  consideration  the  gener- 
al character,  the  standing,  and  estimation  of  the  plaintiff  in  society;  for  it 
will  not  be  pretended  that  every  plaintiff  Is  entitled  to  an  equal  sum  for  the 
worth  of  character.  The  Jury  have,  and  must  inevitably  have,  a  very  large 
and  liberal  discretion  in  apportioning  the  damages  to  the  rank,  condition,  and 
character  of  the  plaintiff ;  and  they  must  have  evidence  touching  that  condi- 
tion and  character,  so  as  to  have  some  guide  to  their  discretion.** 

In  that  case,  Mr.  Justice  Thompson  said  (1  Johns,  p.  47) : 

"It  cannot  be  Just  that  a  man  of  infamous  character  should,  for  the  same 
libelous  matter,  be  entitled  to  equal  damages  with  the  man  of  unblemished 
reputation ;  yet  such  must  be  the  result  unless  character  be  a  proper  subject 
of  evidence  before  a  Jury.    •    •    • 

''As  the  legal  intendment  is  that  the  action  Is  brought  to  repair  an  injury 
done  to  a  person's  character,  In  the  estimation  of  the  public,  the  Jury  must 
be  left  very  much  in  the  dark  in  making  a  Just  reparation  in  damages  with- 
out being  furnished  with  some  data  by  which  to  estimate  its  value  and  sus- 
ceptibility of  injury.  Though  the  inquiry  into  general  character  may  be, 
in  some  measure,  vague  and  uncertain,  and  in  some  cases  may  lead  to  abuses, 
yet  I  have  adopted  It  as  being  the  least  objectionable  course.    Such  inquiries 
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may  be  legally  made  of  witnesses  as  to  enable  the  Jury  justly  to  appreciate 
the  sources  from  which  they  form  their  opinion  of  the  general  character  of  a 
party,  and  thereby  prevent  very  great  evil  or  imposition." 

The  appellant  contends  that  the  law  of  these  cases  is  not  applicable 
to  the  present  case  for  the  reason  that  there  is  a  distinction  between 
social  standing  and  general  reputation;  but  we  are  unable  to  dis- 
tinguish any  substantial  legal  distinction  that  would  admit  testimony 
concerning  the  reputation  of  the  plaintiff  in  his  social  standing  and 
exclude  testimony  concerning  the  reputation  of  the  plaintiff  in  his 
professional  standing.  We  do  not  think  there  is  any  such  distinction, 
and  we  are  of  opinion  that  the  evidence  was  admissible  upon  the 
question  of  damages. 

[3]  3.  Plaintiff,  for  the  purpose  of  proving  matter  alleged  in  the 
complaint  by  way  of  inducement  as  an  explanatory  introduction  to 
the  main  allegations  of  the  complaint,  offered  in  evidence  copies  of 
the  Arizona  Gazette  of  July  7,  1913,  the  Evening  World-Herald  pf 
Omaha,  Neb.,  of  July  7,  1913,  and  the  Herald  Republican  of  Salt 
Lake  City,  of  July  8,  1913,  containing  articles  of  the  same  general 
character  relating  to  charges  made  by  Sullivan,  president  of  the 
Sierra  Blue  Lakes  Water  &  Power  Company,  before  the  House  Pub- 
lic Lands  Committee,  of  chicanery,  suppression  of.  report,  and  po- 
litical bias  of  the  engineers  in  the  interest  of  the  Hetch  Hetchy  proj- 
ect for  supplying  San  Francisco  with  water.  It  was  objected  that 
the  articles  were  immaterial,  irrelevant,  incompetent,  and  hearsay. 
They  were  admitted  over  the  objection  of  the  defendants.  It  was 
stated  by  the  plaintiff  that  they  were  introduced  in  evidence  to  ex- 
plain to  the  court  and  jury  the  meaning  of  the  matter  charged  as 
libelous  in  the  defamatory  publication,  which  they  did.  The  articles 
had  no  prejudicial  bearing  upon  the  defendants'  case  and  had  no  ref- 
erence to  the  truth  or  fdsity  of  the  alleged  libel.  For  example,  in 
the  publication  under  the  heading,  "Thief  with  the  Nature  Lovers," 
there  was  the   following  statement   attributed  to   a   Congressman: 

''I  want  to  state  here  and  now  that  I  have  read  this  Uterature  pnt  out  by 
these  people.  It  has  only  one  foundation  in  fact,  and  that  foundation  Is  the 
letters  of  this  man  SulUvan,  whom  we  proved  in  the  hearings  in  the  House 
to  be  a  thief  and  a  man  who  ought  to  be  in  the  penitentiary.'* 

The  "literature  put  out  by  these  people"  and  the  "hearings  in  the 
House"  are  both  explained  by  way  of  inducement  in  the  articles  ad- 
mitted in  evidence;  but  this  explanation  did  no  more  than  make  the 
charge  intelligible  to  the  court  and  jury.  We  see  no  objection  to  the 
evidence. 

[4]  4.  C.  EL  Grunsky  was  produced  as  a  witness  on  behalf  of  the 
defendant.  He  testified  on  direct  examination :  That  he  was  a  civil 
engineer  who  had  practiced  his  profession  since  1878;  that  during 
the  years  1912  and  1913  he  was  asked  by  the  board  of  supervisors 
to  take  charge  of  work  that  had  been  in  progress  in  the  city  engi- 
neer's office  by  Mr.  Manson,  who  was  then  city  engineer,  and  who 
by  reason  of  illness  was  for  a  time  incapacitated ;  that  in  connection 
with  this  work  he  was  asked  by  Mr.  Freeman,  who  had  been  called 
in  to  take  charge  of  the  water  supply  investigation  of  San  Francisco, 
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to  make  a  number  of  studies  relating  to  quite  a  number  of  sources  of 
supply,  Eel  river.  Feather  river,  Yuba  river,  Stanislaus  river,  Mokel- 
umne,  and  others,  as  various  possible  sources  of  water,  indicated  by 
the  Board  of  Army  Engineers  to  the  city  as  desirable  of  investiga- 
tion; that  he  made  use  of  the  information  that  was  in  the  city  en- 
gineer's office,  put  a  number  of  assistants  at  work,  and  gathered  the 
information  together,  formulated  reports  upon  these  various  sources 
of  supply,  and  finally  submitted  them  to  the  Army  Engineers;  that 
his  investigation  included  what  is  known  as  the  Mokelumne  river 
arid  the  properties  of  the  Sierra  Blue  Lakes  Water  &  Power  Company. 

Upon  cross-examination  this  witness  was  asked  when  this  report 
was  turned  in.  The  question  was  objected  to  by  the  defendant,  which 
objection  was  overruled,  and  the  witness  answered :  "The  report  was 
delivered  very  late."  It  appears  that  the  report  included  a  statement 
of  the  run-off  from  Alameda  creek  proper  of  the  Spring  Valley  Wa- 
ter Company,  then  supplying  water  to  San  Francisco,  but  the  report 
was  not  in  fact  submitted  to  the  Advisory  Board  of  Army  Engineers. 
It  was,  however,  brought  out  at  a  hearing  before  the  Secretary  of 
the  Interior  upon  the  complaint  of  a  representative  of  the  Spring 
Valley  Water  Company  that  there  was  such  a*  report  in  existence. 
It  was  objected  to  this  evidence  that  the  letters  and  telegrams  of 
Sullivan  and  plaintiff  to  the  House  Committee  of  Congress  claimed 
that  a  report  prepared  by  Assistant  Engineer  Bartell  had  not  been 
delivered  to  the  Board  of  Army  Engineers,  and  that  it  was  because 
of  the  charge  that  this  last  report  had  been  suppressed  that  defend- 
ants charged  the  plaintiff  and  Sullivan  with  having  made  gross  and 
careless  aspersions  on  the  city  of  San  Francisco.  But  the  defamatory 
publication  was  not  so  limited.  The  charge  was  general,  and  the 
subject-matter  was  gerieral.  The  question  was  whether  the  city  had 
submitted  all  of  the  data  that  was  available  to  enable  the  Board  of 
Army  Engineers  to  determine  all  the  sources  of  water  supply  suf- 
ficient for  the  present  and  reasonably  prospective  needs  for  the  city 
of  San  Francisco  and  the  adjacent  bay  cities.  The  Spring  Valley 
Water  Company  was  then  engaged  in  supplying  San  Francisco  with 
water,  and  the  nm-off  of  Alameda  creek  was  a  source  of  supply  for 
that  company. 

The  question  was  pointedly  developed  when  the  plaintiff  called  in 
rebuttal  the  witness  William  Bade,  who  was  present  at  the  hearing 
before  the  Secretary  of  the  Interior  and  who  was  asked  whether  or 
not  at  that  hearing  anything  came  out  with  reference  to  the  suppression 
of  any  engineering  reports  which  had  been  prepared  for  or  on  behalf 
of  the  city  of  San  Francisco.  The  question  was  objected  to  by  the 
defendants  as  extending  the  scope  of  the  inquiry  beyond  the  alleged 
suppression  of  the  Bartell  report.  The  court,  in  passing  upon  this  ob- 
jection concerning  the  admissibility  of  this  testimony,  said : 

"But  this  is  the  situation:  The  question  here  is  whether  this  Bartell  re- 
port was  suppressed ;  your  witnesses  have  all  testified  that  they  afforded  to 
that  Army  Board — because  that  board  represented  the  Secretary  of  the  In- 
terior— ^all  of  the  data  that  was  available  for  the  purpose.  If  it  should  ap- 
pear in  rebuttal  that  some  data  was  suppressed,  the  Jury  would  not  be 
bound  by  their  statements  that  they  afforded  aU  that  was  material  in  the  mat- 
ter of  the  Bartell  report" 
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The  testimony,  we  think,  was  properly  admitted  as  tending  to  show 
that  there  was  a  suppression  of  data  which  should  have  been  submit- 
ted to  tfie  Board  of  Army  Engineers  to  enable  that  board  to  perform 
its  duty. 

5.  The  plaintiflf  charged  in  his  amended  complaint  that  the  defama- 
tory matter  had  been  published  by  the  defendants  with  express  malice. 
As  tending  to  prove  this  charge,  plaintiff  introduced  in  evidence  the 
testimony  of  three  witnesses  who,  on  November  S,  1913,  at  a  meeting 
of  the  Civic  Center  League  held  in  the  St.  Francis  Hotel  in  San  Fran- 
cisco to  discuss  the  Hetch  Hetchy  water  supply,  heard  the  plaintiff 
make  a  speech  in  which  he  charged  the  suppression  of  the  Bartell  re- 
port ;  and  testified  that  M.  M.  O'Shaughnessy,  the  city  engineer,  was 
present  and  stated  that  Bartell  was  merely  one  of  150  assistants.  He 
appears  to  have  been  silent  as  to  the  truth  of  the  charge.  The  copy 
of  the  Examiner  of  November  6,  1913,  containing  an  account  of  the 
proceedings  of  the  Civic  Center  League  meeting,  was  introduced  in 
evidence,  from  which  it  appeared  that  plaintiff's  name  was  not  men- 
tioned in  the  article,  nor  were  any  of  his  statements  reported  or  re- 
ferred to.  The  defamatory  article  was  published  in  Washington  on 
December  2,  1913,  or  less  than  a  month  later  than  the  Civic  Center 
League  meeting  and  the  report  of  its  proceedings  by  the  San  Francisco 
Examiner  on  November  6,  1913.  It  is  contended  that  the  omission 
from  the  San  Francisco  Examiner  of  any  reference  to  plaintiff's  state- 
ments before  the  Civic  Center  League  upon  a  matter  of  such  vital  im- 
portance in  the  investigation  tended  to  prove  malice  on  the  part  of  the 
defendants.  But  whether  it  did,  or  not,  does  not  now  appear  to  be 
material.  The  verdict  of  the  jury  was  for  compensatory  damages  only, 
which,  under  the  carefully  prepared  instructions  of  the  court  to  which 
no  objection  was  taken,  was  in  effect  a  finding  against  the  plaintiff  thaf 
the  publication  was  actuated  by  malice ;  or,  in  other  words,  the  find- 
ing of  the  jury  was  in  effect  a  specific  finding  that  the  publication  was 
without  malice.  We  do  not  think  there  was  error  in  admitting  the 
testimony;  but,  if  there  were,  it  would  not  now  justify  the  court  in 
reversing  the  judgment. 

6.  The  plaintiff  introduced  in  evidence,  over  .the  objection  of  the 
defendants,  testimony  of  William  J.  Wilsey  to  the  effect  that  the  plain- 
tiff was  in  his  employ,  and  that  the  reports  made  by  the  plaintiff  to  the 
witness  concerning  the  properties  of  the  Sierra  Blue  Lakes  Water  & 
Power  Company  were  not  made  for  the  purpose  of  selling  the  proper- 
ties to  the  city  of  San  Francisco,  but  for  offering  them  for  sale  in  Eu- 
rope. It  was  charged  in  the  article  complained  of  that  it  had  come  out 
in  the  hearing  before  the  Senate  Committee  that  much  of  the  inspira- 
tion for  gross  and  careless  aspersions  made  on  the  city  of  San  Fran- 
cisco, the  Army  Engineers,  and  engineers  generally,  came  from  two 
men  named  Sullivan  and  Aston  who  had  pretended  to  have  an  opposi- 
tion water  supply  to  sell  to  San  Francisco,  and  that  it  had  been  thor- 
oughly developed  at  the  House  hearings  that  the  SuUivan-Aston  scheme 
was  just  a  gross  fraud.  The  testimony  was  relevant  to  that  issue  and 
to  the  questions  arising  from  the  inference  to  be  drawn  from  the  charge 
against  the  plaintiff. 
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7.  The  court  permitted  the  witness  Sullivan  to  testify,  over  the 
objection  of  the  defendants,  that  he  had  expended  on  the  property  of 
the  Sierra  Blue  Lakes  Water  &  Power  Company  in  construction  and 
other  works  about  $100,000.  This  testimony  tended  to  prove  that  the 
property  was  of  substantial  value,  and  that  it  was  not  a  gross  fraud,  as 
charged  in  the  publication. 

8.  It  is  objected  on  behalf  of  the  defendant  Hearst  that  there  was  no 
evidence  connecting  him  with  the  publication  complained  of.  In  the 
course  of  the  trial,  the  plaintiff  offered  in  evidence  the  article  in  the 
San  Francisco  Examiner  of  November  30,  1913.  The  article  was 
headed : 

"  'Examiner*  to  PubUflh  Water  BlU  Edition  In  Washington.  Hetch  Hetcby 
Measure  to  Have  Support  of  Special  Issue  Printed  and  Circulated  Tomorrow 
Throughout  the  East.  Stupendous  Task  Is  Result  of  Idea  Conceived  by  W. 
R.  Hearst  and  Carried  Out  by  Him  and  Able  Staff  of  Lieutenants." 

The  article  commences  with  the  statement : 

"Under  the  personal  supervision  of  Mr.  WUllam  R.  Hearst  a  special  sixteen* 
page  edition  of  the  San  Francisco  'Examiner*  will  be  printed  and  published 
in  Washington  to-morrow." 

This  statement  was  substantially  repeated  in  other  places  in  the  arti- 
cle. It  was  objected  by  counsel  for  the  defendant  that  this  statement 
in  the  Examiner  did  not  bind  the  defendant  Hearst  The  objection 
was  overruled  by  the  court,  with  the  statement  that  the  article  was 
"admissible  with  respect  to  one  of  the  defendants"  (the  Examiner 
Printing  Company).  "The  other,"  said  the  court,  "is  to  be  governed 
by  an  instruction,  which  the  jury  may  understand  now,  that  the  state- 
ments therein,  unless  there  is  something  to  show  that  Mr.  Hearst  is 
connected  with  this  fellow  defendant  in  some  manner,  the  jury  will 
confine  its  consideration  of  this  article  to  the  other  defendant."  At 
the  dose  of  the  case,  no  request  was  made  on  behalf  of  the  defendant 
Hearst  to  instruct  the  jury  to  find  for  the  defendant  on  the  ground  that 
there  was  no  evidence  connecting  him  with  the  publication,  and  no 
argument  was  made  to  the  juiy  on  behalf  of  either  defendant  The 
court,  in  its  instructions  to  the  jury,  referring  to  the  defendant  Hearst, 
said: 

"As  to  the  defendant  William  Randolph  Hearst,  the  first  question  for  the 
Jury  will  be  whether  he  made  or  was  responsible  for  the  publication  of  the 
article  in  question ;  and  if  you  find  that  he  either  advised,  directed,  or  insti- 
gated the  pubUcatlon,  then  he  la  responsible  for  it  the  same  as  if  he  himself 
had  made  it  If  you  find  him  responsible  for  the  publication,  then  the  ques- 
tion will  be,  as  with  the  other  defendant,  whether  the  statements  published 
were  true.  If  they  were  true,  there  is  no  ground  of  recovery ;  if  they  were 
false,  then,  as  with  the  other  defendant,  he  would  be  responsible  for  such 
damages  as  the  Jury  may  award  against  him.  Whether  he  is  responsible  for 
the  publication  may  be  made  to  appear  either  by  direct  evidence  of  the  fact 
or  by  circumstances  warranting  the  inference  of  such  fact.  As  to  both  de- 
fendants, the  burden  Is  upon  the  plaintiff  ^o  make  out  this  case  entitling 
him  to  recover  by  a  preponderance  of  the  evidence;  that  Is,  by  evidence 
which  satisfies  the  Jury  that  to  some  extent  it  is  stronger  and  more  satis- 
factory as  a  basis  of  their  verdict  than  that  which  is  opposed  to  it" 

No  exception  was  taken  to  this  instruction  of  the  court  If  this 
instruction  was  not  justified  by  direct  evidence  of  the  fact  or  by 
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Circumstances  warranting  the  inference  of  such  fact,  the  attention 
of  the  court  should  have  been  called  to  it  at  that  time.  Failing  to 
do  so,  it  must  be  presumed  that  there  was  direct  evidence  of  the  fact 
or  circumstances  warranting  the  inference  of  such  a  fact,  and  that 
the  question  was  properly  submitted  to  the  jury  for  its  consideration. 

[5]  9.  The  court  admitted,  over  the  objection  of  the  defendants, 
certified  copies  of  sworn  statements  required  by  the  Act  of  Congress 
of  August  24,  1912,  to  be  filed  with  the  Postmaster  General  by  the 
editor,  publisher,  business  manager,  or  owner  of  every  newspaper, 
magazine,  periodical,  or  other  publication,  setting  forth  the  names 
and  post  office  addresses  of  the  editor  and  managing  editor,  pub- 
lisher, business  manager  and  owner  of  such  publication.  37  Stat. 
553,  c.  389.  In  these  statements  the  name  of  William  Randolph 
Hearst  is  the  only  name  given  as  the  owner  holding  more  than  one 
per  cent,  of  the  total  stock  of  the  San  Francisco  Examiner,  the  Los 
Angeles  Examiner,  the  Atlanta  Georgian,  the  Chicago  Evening  Amer- 
ican, the  Boston  American,  and  the  New  York  Evening  Journal.  The 
purpose  for  which  these  certificates  were  offered  in  evidence  was 
stated  by  counsel  for  the  plaintiff  to  be  to  show  the  connection  of 
the  defendant  William  Randolph  Hearst  with  those  newspapers.  The 
objection  is  now  made  that  the  evidence  showing  that  the  defend- 
ant William  Randolph  Hearst  was  a  stockholder  in  the  defendant 
corporation  in  no  manner  tended  to  prove  that  he  was  directly  or 
even  remotely  connected  with  the  publication  complained  of.  This 
objection  is  made  here  for  the  first  time.  We  think  it  comes  too 
late.  It  should  have  been  made  in  the  court  below.  The  objection 
that  the  testimony  was  immaterial,  irrelevant,  and  incompetent,  was 
the  only  objection  made  in  that  court.  The  attention  of  the  court 
should  have  been  called  to  the  specific  objection  now  urged  upon  the 
court  against  these  certificates,  so  as  to  give  the  other  side  full  op- 
portunity to  obviate  it  at  the  time,  if  under  any  circumstances  that 
could  have  been  done.    ' 

In  Wood  v.  Weimar,  104  U.  S.  786,  795,  26  L.  Ed.  779,  the  ob- 
jection to  a  deed  read  in  evidence  in  the  trial  court  was  that  it  was 
incompetent,  immaterial,  and  irrelevant.  In  the  Supreme  Court  it 
was  objected  that  the  attestation  of  the  recorder  of  deeds  of  the  cor- 
rectness of  the  transcript  was  not  certified  to  be  in  due  form.  Chief 
Justice  Waite,  for  the  Supreme  Court,  said: 

''This  was  not  the  objection  made  below,  and  it  comes  too  late  hera 
There  the  attention  ot  the  court  was  called  only  to  the  competency,  material- 
ity, and  relevancy  of  the  deed;  here  to  the  form  of  the  authentication  of  the 
copy.  The  rule  is  uniyersal  that  nothing  which  occurred  in  the  progress  of 
the  trial  can  be  assigned  for  error  here,  unless  it  was  brought  to  the  atten- 
tion of  the  court  below." 

In  Noonan  v.  Caledonia  Mining  Co.,  121  U.  S.  393,  400,  7  Sup. 
Ct.  911,  915  (30  Lr.  Ed.  1061),  Mr.  Justice  Field,  for  the  court,  said: 

''The  rule  is  universal  that  where  an  objection  is  so  general  (immaterial, 
irrelevant,  and  incompetent)  as  not  to  indicate  the  specific  grounds  upon  which 
it  is  made,  it  is  unavailing  on  appeal,  unless  it  be  of  such  a  character  that 
it  could  not  have  been  obviated  at  the  triaL  The  authorities  on  this  point 
are  all  one  way.    Objections  to  the  admission  of  evidence  must  be  of  such  a 
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specific  character  as  to  Indicate  distinctly  the  grounds  upon' which  the  party 
relies,  so  as  to  give  the  other  side  full  opportunity  to  obviate  them  at  the 
time,  if  under  any  circumstances  that  can  be  done." 

in  District  of  Columbia  v.  Woodbury,  136  U.  S.  450,  10  Sup.  Ct 
990,  34  L.  Ed.  472,  Mr.  Justice  Harlan  announces  the  same  rule. 

*'It  has  ther^ore  been  often  held,"  said  Mr.  Justice  Harlan  for  the  court 
in  Sparf  &  Hansen  v.  United  States,  156  U.  S.  51,  57,  15  Sup.  Ot  273,  275  (39 
L.  Ed.  343),  ''that  an  objection  to  evidence  as  irrelevant,  immaterial,  and  in- 
competent; nothing  more  being  stated,  is  too  general  to  be  considered  on  er- 
ror, if  in  any  possible  circumstances  it  could  be  deemed  or  could  be  made  rele^ 
vant,  material,  or  competent" 

Under  these  authorities,  the  objection  made  by  counsel  for  the 
defendants  is  not  sufficient  with  respect  to  the  evidence  in  question. 

Finding  no  error  in  the  record,  the  judgment  of  the  court  below 
is  affirmed. 


HENDBICKSON,  County  Judge,  et  aL  v.  APPEBSON. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    December  15,  1916.) 

Nos.  29417-2951. 

1.  CouirmES  ^=^194 — Coixjection  of  Taxes — Constbuotion  of  Statute. 

Ky.  St  i  4131,  as  amended  by  Act  March  15, 1906  (Acts  1906,  c.  22,  art 
8,  i  3 ;  Ky.  St  1915,  {  4131[3]),  by  providing  that  a  county  collector  of 
taxes  "shaU  only  be  required  to  give  bond  for  and  collect  such  taxes  or 
moneys  as  may  be  ♦  ♦  ♦  provided  for  in  the  order  of  the  county 
court  appointing  him/'  by  implication  imposes  upon  the  county  court  the 
duty  of  certifying  to  the  collector  all  county  tax  levies  and  providing  for 
their  collection.  It  cannot  fairly  be  construed  to  empower  such  court  to 
appoint  two  or  more  collectors,  and  to  provide  for  the  coUectlon  by  each 
of  such  levies  only  as  the  court  shall  see  fit. 

[Ed.  Note.— For  other  cases,  see  Ck>untles,  CJent  Dig,  |  306;  Dea  Dig. 
«=>194.] 

2L  Highways  ^=9128 — County  ob  State  Tax — CH>nstbt7CTion  of  Statute. 

By  two  acts  of  the  Kentucky  Legislature  (Acts  1914,  cc.  86,  87;  Ky.  • 
St  1915,  §}  4356W,  4356x)  a  system  oJT  state  highways  connecting  county 
seats  is  established,  and  provision  is  made  to  raise  by  taxation  money  to 
be  used  In  their  construction  or  reconstruction.  The  second  act  further 
provides  that  '*any  road  constructed  or  reconstructed  under  the  provi- 
sions of  this  act  shall  forever  hereafter  be  a  county  road  and  the  duty 
of  keeping  the  same  in  repair  devolves  upon  the  fiscal  court  of  the 
county."  Held,  that  a  tax  levied  by  a  county,  to  be  used  in  connection 
with  state  funds  in  the  construction  or  reconstruction  of  certain  of  sucn 
roads,  is  a  county,  and  not  a  state,  tax,  and  is  collectible  by  the  coimty 
collector. 

[Ed.  Note.— For  other  cases,  see  Highways,  Cent  Dig.  {  385;  Dec.  Dig. 
<8=»128.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Kentucky ;   Walter  Evans,  Judge. 

Separate  mandamus  proceedings  by  Lewis  Apperson  by  Elizabeth 
Creager,  by  Hugh  S.  Gardner,  by  Mildred  E.  Hocker,  and  by  the 
Sterling  Land  &  Investment  Company  against  W.  T.  Hendrickson, 

^=s>FoT  other  cases  see  same  topic  &  KEY-NUMBBR  In  all  Key-Numbered  Digesta  &  Indexes 
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Judge  of  Taylbr  County  Court,  and  J.  D.  Jones,  W.  H,  Bennett,  A. 
W.  Miller,  L.  Morgan,  Ruel  Eads,  and  T.  E.  Wise,  Justices  of  the 
Peace  of  Taylor  County,  Ky.  From  judgments  granting  the  writs, 
defendants  bring  error.    Affirmed. 

The  following  is  the  opinion  of  Walter  Evans,  District  Judge : 

Tbe  plalntiff*8  demurrer  to  the  defendants'  answer  raises  questions  which  we 
have  often  considered  and  decided  in  the  course  of  the  many  years  of  Utlga- 
tion  growing  out  of  the  bonded  indebtedness  of  Green  and  Taylo^  counties, 
respectively,  incurred  by  each  in  aid  of  the  construction  of  a  certain  railroad. 
The  indebtedness  of  both  counties  is  alike,  it  grew  out  of  the  same  railroad 
situation  and  similar  legislation,  and  the  character  of  the  resistance  made  by 
each  county  against  the  payment  of  the  debts  has  been  the  same.  We  have, 
therefore,  quite  a  settled  jurisprudence  in  this  connection,  at  least  so  far  as 
this  court  is  concerned.  The  validity  of  the  indebtedness  must  be  regarded 
as  having  been  settled  by  the  decision  of  the  Supreme  Court  in  Green  Coun- 
ty V.  Quinlan,  211  U.  S.  582,  29  Sup.  Ct  162,  63  L.  Ed.  335. 

The  routine  steps  taken  in  resisting  payment  after  the  validity  of  the  In- 
debtedness had  been  settled  by  the  decision  of  the  Supreme  Court  have  been 
practically  uniform  and  as  follows:  First  A  contest  upon  the  vaUdity  of  the 
bonds  being  hopeless,  the  first  resistance  appears  when  a'  writ  of  mandamus 
is  appUed  for,  requiring  the  fiscal  court  to  make  a  levy  of  taxation  to  pay  the 
debt  Second.  Failing  to  prevent  the  writ  of  mandamus,  and  after  the  taxa- 
tion has  been  levied  and  proceedings  for  its  collection  have  begun  by  put- 
ting or  trying  to  put  tax  books  in  the  hands  of  the  sheriff,  that  officer  either 
refuses  to  qualify,  or,  having  quaUfled,  resigns.  Third.  A  collector  of  state 
taxes  is  then  appointed  separately,  which,  under  the  law  of  Kentucky,  is  ad- 
missible. Fourth.  A  collector  of  county  taxes  is  then  appointed,  who  usually 
refuses  to  accept  the  office  if  he  is  required  to  collect  taxation  to  pay  the 
railroad  debts  at  the  same  time  and  under  the  same  bond  taken  from  him 
for  the  collection  of  the  other  county  taxation,  or  he  resigns  if  that  require- 
ment is  made  after  he  has  qualified. 

This  brings  the  creditoi^  to  a  standstill.  It  was  perceived,  however,  that 
the  county  could  not  coUect  taxes  for  paying  its  other  liabilities,  especially 
the  taxes  necessary  to  pay  the  salaries  of  its  officers,  unless  a  collector  should 
be  appointed,  and  so  an  attempt  became  customary  to  place  all  the  assess- 
ments for  county  purposes  in  the  hands  of  the  collector,  except  that  which 
levied  taxes  for  the  payment  of  the  raUroad  bonds,  and  a  creditor  owning  those 
bonds  would  find  it  impossible  to  obtain  a  result  favorable  to  himself  if  he 
could  not  have  the  taxation  for  his  benefit  levied  and  coUected  simultaneously 
with  the  other  taxation  by  the  collector,  and,  as  we  thought  one  county  debt 
was  as  sacred  as  another,  we  enforced  the  Kentucky  statute.  The  county  offi- 
cers who  wanted  their  salaries  paid  usually  found  that  they  could  be  elected 
more  easily  if  they  opposed  the  payment  of  the  bonded  indebtedne8&  Their 
appeal  to  the  spirit  which  demanded  a  repudiation  of  the  bonded  indebted- 
ness usually  secured  them  popular  favor,  and  it  was  very  plain  that  if  the 
taxes  for  the  salaries  of  the  officers  and  taxes  for  the  payment  of  the  ordinary 
county  expenses  could  aU  be  collected,  and  those  necessary  to  pay  the  rail* 
road  bonds  could  be  left  out  things  would  move  quite  satisfactorUy  to  those 
who  desired  to  repudiate  the  county's  bonded  indebtedness.  We  did  not  con- 
cur in  this  plan,  and  concluded  that  this  state  of  case  should  not  be  tolerated, 
inasmuch  as  the  bonded  indebtedness  has  been  found  by  the  Supreme  Court  to 
be  a  vaUd  one.  So  it  became  our  habit  under  section  4131  of  the  Kentucky 
Statutes,  to  require  the  county  or  fiscal  court,  whichever  had  control  of  the 
matter,  to  make  an  assessment  covering  all,  and  to  require  that  the  collector, 
under  such  circumstances,  should  collect  all  aUke,  or  else  collect  none,  and 
in  order  to  accomplish  this,  our  writs  of  mandamus  would  require  that  there 
should  be  exacted  from  any  sheriff  or  collector  who  collected  county  taxation 
a  bond  which  would  include  alike  an  obligation  to  collect  the  levy  for  the  rail- 
road bonded  indebtedness  and  the  taxation  for  ordinary  county  expenses,  in- 
cluding salaries  of  officers.  In  this  way,  and  in  this  way  only,  could  the  cred- 
itors who  held  the  bonds  of  the  county  have  anything  but  a  mere  nominal 
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remedy.  Without  such  a  xeqairement  the  collector  wonld  collect  money  to 
cover  ell  the  other  coanty  expenses,  and  its  officers,  who  got  their  salaries, 
mii^t  laagh  at  such  of  its  creditors  as  had  taken  its  bonds.  The  proper  local 
court  was  also  required,  when  appointing  a  collector  of  county  taxes,  to  make 
his  appointment  cover  all  alike. 

Section  4131  of  the  Kentucky  Statutes  provided  a  remedy  to  meet  this  sit- 
uation, and  in  several  Instances  in  the  course  of  this  litigation  we  have  here- 
tofore endeavored  to  enforce  that  lemedy  in  the  way  indicated.  The  Court 
of  Appeals  in  Commonwealth,  etc.,  v.  Wade's  Adm'r,  etc.,  126  Ky.  791,  104  S. 
W.  065,  had  construed  that  section,  and  in  our  proceedings  we  have  followed 
that  construction.  It  afforded  a  good  remedy  for  the  creditors  who  held  the 
county's  bonds.  But  at  the  instance  of  the  two  counties  named  the  Legisla- 
ture of  the  state  in  1906  (Sess.  Acts  1906)  amended  section  4131  by  adding 
thereto  the  following  words:  ''But  such  collector  shall  only  be  required  to 
give  bond  for  and  collect  such  taxes  or  moneys  as  may  be  mentioned  or  pro- 
vided for  in  the  order  of  the  county  court  appointing  him."  In  Commonwealth, 
etc,  V.  Moody,  160  Ky.  571,  150  S.  W.  680,  the  Court  of  Appeals  upheld  the 
amendment  In  this  case  we  are  asked  to  accept  and  to  follow  that  construe* 
tion.  We  have  been  asked  heretofore  to  do  so,  and  have  declined,  and  must 
again  decline  upon  grounds  similar  to  those  controlling  us  in  previous  cases, 
though  if  the  amendment  to  section  4131  of  the  Kentucky  Statutes  is  to  be 
applied  only  to  debts  which  arise  in  the  future,  we  see  no  reason  why  it  might 
not  be  enforceable  as  to  them.  But  as  to  any  indebtedness  which  existed  prior 
to  the  amendment  of  1906,  as  the  indebtedness  in  this  case  did,  we  must  disre- 
gard that  amendment  and  will  briefly  state  our  reasons  for  this  conclusion: 

The  meaning  of  the  language  of  a  state  Constitution  or  a  state  statute,  as 
ascertained  by  decisions  of  the  court  of  last  resort  of  that  state,  is  always  ac- 
cepted by  the  federal  courts  as  binding  upon  them.  So  are  decisions  of  such 
courts  as  to  the  validity  of  state  legislation  under  the  provisions  of  the  state 
Constitution.  But  the  federal  courts  are  not  bound  by  the  decisions  of  any  of 
the  state  courts  as  to  the  validity  of  a  state  statute,  if  the  validity  of  such 
statute'  is  challenged  upon  the  ground  that  it  is  violative  ot  the  Constitution  of 
the  United  States.  These  propositions  are  so  familiar  as  to  require  no  cita- 
tion of  authorities.  The  federal  Constitution  forbids  a  state  to  enact  any  law 
which  impairs  the  obligation  of  a  contract  The  remedy  for  enforcing  the  con- 
tract is  essentially  a  part  of  the  contract  itself.  If  a  remedy  is  provided 
when  the  contract  is  created,  it  may  indeed  be  changed,  but  only  on  condition 
that  one  equally  efficient  and  equally  available  is  substituted*  In  this  Instance 
the  amendment  to  section  4131  of  the  Kentucky  Statutes  took  away  the  only 
efficient  remedy  left  the  holder  of  any  of  the  bonds  of  Taylor  county,  and, 
instead  of  providing  another  equally  efficient,  left  those  creditors  helpless,  or 
at  least  dependent  upon  the  caprice  of  the  county  court  It  is  so  plain  that 
this  cannot  be  constitutionally  done  that  we  have  felt  constrained  to  hold 
that  the  creditors  who  held  the  railroad  bonds  of  the  county  were  entitled  to 
the  remedy  as  it  existed  previous  to  the  passage  of  the  amendment  of  1906, 
and  especially  as  section  4131  which  gave  that  remedy  had  been  upheld  in 
Commonwealth,  etc.,  v.  Wade's  Adm'r,  126  Ky.  791,  104  S.  W.  965,  above  re- 
ferred to,  which  was  decided  in  1907,  but  in  an  action  which  arose  before  1906. 
Of  course,  school  taxes  (which  the  Kentucky  Court  of  Appeals  has  held  to  be 
state  taxes)  will  not  be  atfected  by  this  ruling,  but  will  be  excepted  from  it,  as 
will  be  shown  in  the  Judgment  herein. 

It  is  insisted  that  the  road  taxation  provided  for  In  the  act  ai)proved  March 
24,  1914  (Acts  1914,  p.  441),  is  a  state  tax,  and  stands  upon  the  same  footing 
as  the  school  tax.  So  far  as  the -taxation  of  5  cents  on  the  $100  provided  for 
in  section  4  of  that  act  is  concerned,  the  contention  is  sound,  and  we  cannot 
and  shall  not  by  our  Judgment  in  this  case,  interfere  with  that  taxation  or 
its  collection;  but  section  21  of  the  same  act  provides  that  any  road  con- 
structed or  reconstructed  under  its  provisions  shall  forever  be  a  county  road, 
and  "the  duty  of  keeping  the  same  in  repair  devolves  upon  the  fiscal  court 
of  the  county  to  be  maintained  out  of  the  general  county  fund  as  provided  by 
law,  and  all  other  powers  and  duties  respecting  such  road  shall  be  imposed 
upon  and  invested  in  the  said  fiscal  court."  This  act  refers  to  state  aid  roads, 
which  constitute  only  a  small  per  cent  of  the  county  roads.    The  expense  of 
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maintaining:  the  roads  not  aided  by  the  state  is,  of  course,  a  county  matter 
It  is  thus  quite  dear  that  the  taxation  imposed  by  the  fiscal  court  of  a  county 
for  the  purpose  of  constructing  or  reconstructing  roads  is  a  county,  expendi- 
ture, and  not  a  state  indebtedness,  and,  consequently,  that  the  school  tax  de- 
cision has  no  bearing  upon  the  question. 

The  demurrer  to  the  answer  is  sustained,  and  if  the  defendants  do  not  an- 
swer further,  or  manifest  a  desire  to  do  so,  judgment,  as  prayed  for,  will 
be  entered. 

Helm  Bruce,  of  Louisville,  Ky.,  for  plaintiffs  in  error. 

W.  O.  Harris,  oif  Louisville,  Ky.,  and  Lewis  Appersbn,  of  Mt. 
Sterling,  Ky.,  for  defendants  in  error  Apperson  and  Sterling  Land 
&  Inv.  Co. 

L.  A.  Faurest,  of  Elizabethtown,  Ky.,  for  defendants  in  error 
Creager,  Gardner,  and  Hooker. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

PER  CURIAM.  It  IS  here  sought  to  reverse  five  judgments  in 
mandamus.  They  were  rendered  in  separate  cases,  which  involved 
the  same  questions  and  were  decided  at  the  same  time.  The  proceed- 
ings in  error  were  heard  together  here  and  are  passed  upon  in  this 
opinion.  The  plaintiffs  in  error  constitute  the  fiscal  court  of  Taylor 
county,  Ky.,  and  the  peremptory  order  in  each  case  in  terms  requires 
them  and  their  successors,  if  any,  in  office :  (1)  To  convene  the  court 
at  stated  times  in  1916,  1917,  and  1918,  and  to  levy  a  tax  upon  the 
taxable  property  of  the  county,  payable  in  three  annual  installments, 
sufficient  in  the  aggregate  to  pay  certain  unsatisfied  judgments  which 
the  defendants  in  error  had  severally  recovered  against  the  county; 
(2)  to  place  the  appropriate  tax  bills  for  collection  under  each  levy 
in  the  hands  of  the  sheriff,  and  his  successor,  if  any,  in  office;  and, 
upon  failure  of  the  sheriff  to  qualify,  the  order  in  each  instance  di- 
rects (3)  the  county  judge,  and  his  successor,  if  any,  in  office,  consti- 
tuting the  county  court,  to  take  steps  necessary  to  collect  such  tax 
when  appointing  a  collector  of  taxes. 

[1]  The  cases,  except  as  to  a  road  tax,  are  controlled  by  the  de- 
cisions of  this  court  in  Tucker  v.  Hubbert,  196  Fed.  849,  117  C.  C. 
A.  365,  and  Graham  v.  Quinlan,  207  Fed.  268,  124  C.  C  A.  654,  un- 
less  error  was  committed,  as  counsel  claim,  in  the  decision  in  Graham 
V.  Quinlan.  The  contention  is  that  we  there  erroneously  construed 
the  deci3ion  in  Commonwealth  v.  Moody,  150  Ky.  571,  150  S.  W. 
680,  touching  the  effect  of  an  amendment  made  March  15,  1906, 
to  section  4131  of  the  Statutes  of  Kentucky.  Acts  1906,  p.  153,  §  3; 
2  Ky.  Stat.  (Carroll  Ed.)  1915,  §  4131(3).  The  error  so  claimed  con- 
cerns a  further  portion  of  each  order.  These  orders  also  provide  in 
substance  that  when  the  county  judge,  or  his  successor,  if  any,  in  of- 
fice, shall  appoint  a  collector  of  taxes,  he  shall  embrace  in  the  order 
of  appointment  a  direction  to  the  officer  to  collect  in  addition  to  the 
usual  levies  of  taxes  also  the  levies  to  pay  the  judgments  mentioned, 
and  shall  exact  of  the  collector  a  single  bond  to  secure  collection  of 
all  the  levies.     Each  order,  however,  excepts  any  levy  made  by  the 
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fiscal  court  for  school  purposes,  and  also  "the  five  cents  on  each  one 
hundred  dollars  of  state  revenue  for  the  construction  of  public  roads." 

In  Graham  v.  Quinlan,  207  Fed.  at  page  272,  124  C.  C.  A.  654,  we 
considered  the  decision  in  the  Moody  Case,  and  we  do  not  see  any 
sufficient  reason  to  change  the  views  we  there  expressed,  either  as 
to  that  decision  or  the  effect  of  the  amendment  of  1906.  It  is  true 
that  the  amendment  in  terms  relieves  the  collector  of  any  duty  "to 
give  bond  for  and  collect"  taxes  not  "mentioned  or  provided  for  in 
Uie  order  of  the  county  court  appointing  him."  Before  tlie  amendment 
no  special  certification  of  the  county  levy  was  required  to  be  made  to 
the  sheriff -or  collector  in  order  to  make  the  tax  collectible  by  either; 
it  was  the  duty  of  each  to  take  notice  of  levies  made  by  the  fiscal 
court,  and  to  collect  and  apply  the  taxes ;  and  the  failure  of  either  to 
do  so  rendered  the  defaulting  official  responsible  under  his  bond. 
Commonwealth  v.  Wade's  Adm'r,  126  Ky.  791,  801,  104  S.  W.  965. 
The  amendment  was  in  form  appropriate  to  ameliorate  this  condi- 
tion at  least  as  to  the  collector.  It  relieved  him,  as  well  as  his  sure- 
ties, from  the  peril  of  overlooking  existing  levies;  but  the  language 
fails  to  indicate  any  purpose  to  do  more  than  this,  save  only  to  im- 
pose upon  the  county  court  a  duty  of  certification  of  levies  when 
appointing  a  collector.  The  amendment  did  not  change  the  ^purport 
or  effect  of  any  levy  itself.  A  tax  levy  imports  a  necessity  for  its 
existence  and  a  purpose  to  collect  it.  The  power  to  impose  a  tax 
would  be  futile  in  the  absence  of  effective  means  for  its  collection. 
Upon  the  sheriff's  failure  to  qualify,  the  county  judge,  in  his  capacity 
as  the  county  court,  is  empowered  to  appoint  a  collector  of  taxes; 
and  the  amended  section,  by  clear  implication,  devolves  a  duty  upon 
the  county  court  exercising  this  power  to  provide  in  its  appointing 
order  ior  the  collection  of  the  existing  county  tax  levies.  This,  as 
it  seems  to  us,  is  the  natural  import  and  meaning  of  the  amended 
section  in  its  entirety,  and,  consequently,  is  expressive  of  the  legis- 
lative intent. 

It  is  insisted,  however,  that  the  amendment  empowers  the  county 
court  to  appoint  two  or  more  collectors,  and  to  mention  or  provide 
for  the  collection  of  such  taxes,  and  such  only,  in  the  several  orders 
of  appointment,  as  the  court  shall  deem  fit ;  and,  aside  from  the  road 
tax  before  alluded  to,  this  is  the  effect  of  the  only  defense  here  of- 
fered. It  is  particularly  to  be  noticed  that  no  objection  is  made  to 
the  portions  of  the  peremptory  orders  that  require  levies  to  be  made 
to  pay  the  unsatisfied  judgments.  The  complaint  is  that  the  orders 
collectively,  as  well  as  separately,  restrict  the  county  court  to  the 
appointment  of  a  single  collector  with  a  single  bond.  Certainly  the 
words  c(Mnprised  in  the  amendment  itself  do  not  in  terms  vest  any 
appointing  power.  The  right  to  appoint  a  plurality  of  collectors  of 
taxes  ought  to  be  traceable  to  some  distinct  legislative  authority.  The 
only  language  expressly  creating  the  power  of  appointment  is  con- 
tained in  the  old  portion  of  section  4131  and  remains  unchanged; 
and,  as  already  indicated,  the  construction  which  that  language  re- 
ceived in  the  Wade  Case,  126  Ky.  799,  104  S.  W.  965,  limiting  the 
power  of  appointment  to  a  single  collector  to  collect  the  county  reve- 
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nue,  including  any  special  assessment,  ought  to  be  followed,  unless 
the  decision  in  the  Moody  Cs^e  requires  a  different  construction.  The 
only  issue  involved  in  the  Moody  Case  was  whether  Moody,  who  had 
been  appointed  as  a  special  tax  collector  after  the  amendment  of  1906, 
was  responsible  for  failure  to  collect  a  tax  not  mentioned  in  his  order 
of  appointment.  Plainly,  this  did  not  call  for  a  construction  of  the 
appointing  power;  it  concerned  only  the  effect  of  omission  to  men- 
tion a  particular  tax  in  an  appointing  order.  It  is  clearly  to  be  in- 
ferred from  the  records  in  the  instant  cases,  not  to  speak  of  the 
records  in  Tucker  v.  Hubbert  and  Graham  v.  Quinlan,  that  no  per- 
son would  accept  an  appointment  and  furnish  a  bond,  with  responsible 
sureties,  to  collect  simply  and  solely  a  tax  levy  to  pay  these  judg- 
ments; in  short,  the  logic  of  the  interpretation  urged  in  behalf  of 
plaintiffs  in  error  is  to  impute  to  the  Legislature  a  purpose  to  sanc- 
tion repudiation  of  acknowledged  county  indebtedness.  We  cannot 
accept  this  view.  We  cannot  believe  that  language  appropriate  to 
require  certification  of  tax  levies  to  a  tax  collector  for  the  protection 
of  himself  and  his  sureties  was  intended  also  to  justify  multiplying 
collectors  and  distributing  the  items  of  levy  among  them  at  the  will 
or  the  caprice  of  the  appointing  official. 

The  complaint  at  bottom  is  not  that  the  services  in  themselves  are 
too  great  for  a  single  collector;  it  is  that  they  are  affected  by  the 
existence  of  bitter  opposition  to  payment  of  these  unsatisfied  judg- 
ments. The  circumstance  that  such  hostility  prevails  in  a  particular 
county  against  a  single  item  of  its  tax  levy  cannot  stand  as  a  war- 
rant for  severance  of  the  levy.  The  statute  is  a  general  law,  and 
must  have  uniform  operation  throughout  the  state.  The  plaintiffs 
in  error  cannot  be  heard  both  to  concede  the  levy  to  pay  these  judg- 
ments to  be  right  and  affirm  its  collection  to  be  wrong.  Simple  jus- 
tice and  good  conscience,  as  also  the  law,  require  provision  to  be  made 
for  a  single  agency  and  guaranty  to  collect  this  tax  as  a  unitary  por- 
tion of  'the  regular  county  levy ;  and  if  collection  of  those  portions 
of  the  levy  which  the  taxpayers  are  willing  to  pay  cannot  be  effected 
in  this  way,  the  fault  must  lie  with  the  county  itself.  Our  conclu- 
sion, of  course,  renders  it  unnecessary  to  consider  the  question  deter- 
mined below  whether  the  effect  of  the  amendment  was  to  destroy  an 
existing  remedy,  without  substituting  one  equally  efficacious,  to  en- 
force collection  of  the  judgments,  and  so  operated  to  impair  the  con- 
tracts. 

[2]  It  remains  to  consider  whether  the  road  tax  to  which  allusion  has 
been  made  is  a  state  tax,  and  not  a  county  tax.  Here  again  counsel 
lay  stress  upon  the  question  of  coUectorship.  If  the  tax  is  a  county 
tax,  its  collection  will  fall  within  the  province  of  the  county  tax 
collector ;  but,  if  it  is  a  state  tax,  its  collection  must  be  made  through 
the  state  tax  collector,  who  appears  to  have  been  appointed  by  the 
cotmty  court  January  24,  1916.  The  road  tax  is  one  of  the  items 
of  the  general  county  levy,  to  wit: 

"That  thirty-five  cents  on  each  one  hundred  doUars,  as  assessed  and  equal- 
ized for  taxation  for  the  year  1916,  be  used  for  building  bridges  and  maintain- 
ing the  county  roads  of  Taylor  county  for  the  year  1916,  four  thousand  six 
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hundred  dollars  ($4,600)  be  used  In  connection  with  like  sum  from  tine  state 
for  the  purpose  of  continuing  the  work  on  the  state  roads  in  the  aforesaid 
county,  which  are  now  under  construction." 

It  IS  the  item  of  $4,600  thus  provided  for  that  is  in  dispute.  The 
statutes  that  are  pertinent  here  were  enacted  by  the  Legislature  of 
Kentucky  on  March  24,  1914;  and  since  the  first  act  is  dependent  for 
its  execution  upon  the  second,  the  two  acts  must  necessarily  be  con- 
sidered together.  One  is  entitled  "An  act  declariujg  certain  public 
roads  a  system  of  public  state  highways,  and  public  works  of  the 
sute  of  Kentucky."  The  other  statute  is  entided  "An  act  to  create 
and  establish  a  system  of  public  state  roads  and  to  provide  for  the  con* 
struction  and  maintenance  thereof."  Acts  1914,  pp.  440,  441 ;  2  Ky. 
Stat.  (Carroll  Ed.)  1915,  §§  4356w,  4356x.  The  first  of  these  acts 
i^ovides  that  the  system  of  highways  to  which  it  in  terms  relates 
shall  consist  of  roads  connecting  county  seats  of  adjoining  counties 
within  the  state,  and  also  county  seats  of  state  border  cotmties  with 
those  of  adjoining  counties  in  the  adjacent  states.  The  second  act 
invests  the  commissioner  of  public  roads  with  general  supervision  of 
all  public  roads  and  bridges  that  "are  being  constructed,  unproved  or 
maintained  in  whole  or  in  part  by  aid  of  state  money,"  and  would 
seem  to  include  roads  designed  to  connect  county  seats  provided  for 
in  the  first  act  (subsections  1  and  2  of  second  act).  Further  provision 
is  made  for  raising  money  through  taxation  for  the  purpose  of  fur- 
nishing such  state  aid  and  for  apportioning  the  money  among  the 
several  counties  applying  for  state  aid.  It  is  not  necessary  to  recite 
the  details  of  the  second  act,  since  it  distinctly  provides  (subsec- 
tion 21): 

''Any  road  constructed  or  reconstructed  under  the  proyisions  of  this  act 
shall  forever  hereafter  be  a  county  road  and  the  duty  of  keeping  the  same  in 
repair  devolves  upon  the  fiscal  court  of  the  county  to  be  maintained  out  of  the 
general  county  fund  as  provided  by  law,  and  all  other  powers  and  duties  re- 
specting such  road  shaU  be  imposed  upon  and  Invested  in  the  said  fiscal 
court" 

Thus  the  plan,  considered  as  an  entirety,  would  seem  to  provide  for 
state  aid  of  county  roads  rather  than  county  aid  of  state  roads.  It 
is  true  that  both  of  these  acts  in  general  terms  call  the  roads  there 
mentioned  "public  state  highways,"  yet  this  is  consistent  with  the 
specific  provision,  just  quoted,  which  expressly  invests  every  such 
road  with  the  characteristics  of  "a  county  road,"  and  provides  for  their 
maintenance  later  by  the  several  fiscal  courts  of  the  counties.  It 
was  manifestly  quite  as  competent  for  the  lawmaking  body  to  pro- 
vide that  these  highways  should  each  be  a  county  road  as  it  was  to 
provide  that  they  should  receive  state  aid.  All  public  roads  are  in 
one  sense  state  highways,  since  the  general  rule  is  to  provide  for 
their  construction,  improvement  and  repair  through  local  agencies 
created  in  pursuance  of  legislative  enactment;  but  here  the  purpose 
to  treat  these  highways  as  local  roads  is  distinct.  It  results,  we  think, 
that  taxes  levied,  as  here,  by  county  agencies,  are  county  taxes,  and 
are  to  be  collected  by  the  county  tax  collectors. 

We  discover  nothing  in  the  statutes  in  question  which  would  pre- 
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vent  any  of  the  counties  from  securing  such  state  aid  under  levies 
and  collections  of  taxes  made  through  purely  county  agencies.  In- 
deed, the  facts  alleged  in  the  pleadings  of  the  instant  cases,  and  by 
general  demurrer  admitted,  set  out  a  plan  to  secure  state  aid  under 
these  statutes  through  appropriation  and  use  of  the  $4,600  in  dis- 
pute. The  plan  relates  to  "the  improvement  of  three  (named)  roads," 
which  are  designed  to  connect  the  county  seat  of  Taylor  county  with 
the  county  seats  of  certain  adjoining  counties.  The  aid  sought  is 
under  an  arrangement  alleged  to  have  been  made  with  its  officials 
whereby  the  state  is  to  contribute  a  like  sum  ($4,600)  for  the  same 
object.  In  other  words,  the  total  sum  of  $9,200  is  intended  to  be  se- 
cured and  applied  toward  the  improvement  of  these  roads.  Unless 
the  desired  aid  is  to  be  obtained  in  this  way,  it  cannot  under  the  pres- 
ent records  be  secured.  If  the  plan  of  Taylor  county  had  been  t^ 
issue  bonds  under  the  acts  sufficient  to  procure  the  total  sum  desired 
($9,200),  and  to  use  the  money  in  the  improvement  of  the  three  roads 
before  applying  for  state  aid,  the  county  might,  after  executing  the 
plan,  have  secured  state  aid  to  the  same  extent  as  it  now  proposes, 
and  then  have  applied  the  sum  so  received  from  the  state  to  ordinary 
county  objects  (Mitchell  v.  Knox  County  Fiscal  Court,  165  Ky.  543, 
550-553,  177  S.  W.  279);  and  this  tends  strongly  to  support  the 
conclusion  that  the  road  tax  in  question  is  a  county  tax,  and  not  a 
state  tax. 

The  claim  of  analogy  between  the  instant  tax  and  an  ordinary  school 
tax  fails.  The  road  tax  originates  with  the  fiscal  court;  the  school 
tax,  with  the  board  of  education.  The  object  of  the  road  tax  is  to 
construct  or  improve  county  roads;  the  object  of  the  school  tax  is  to 
procure  and  support  an  exclusively  state  system  of  public  schools. 
City  of  Louisville  v.  Commonwealth  for  School  Board,  134  Ky.  488, 
494,  121  S.  W.  411 ;  Ramsey  v.  County  Board  of  Education,  159  Ky. 
827,  831,  832,  169  S.  W.  521. 

It  follows  that  the  judgment  in  each  of  the  cases  must  be  affirmed^ 
with  costs 


ORBAT  LAKES  TOWING  CO.  T.  SHENANGO  S.  S.  &  TRANSP.  CO.  et  aL 

(Circuit  Court  of  Appeals,  Sixth  Circuit    Januaxy  2,  ldl7.) 

No.  2871. 

1*  TOWAQB  ^=»12(1) — BXLATION  AND  DUTIES  OF  ToW  TO  TUQ. 

It  Is  the  duty  of  a  steamship  In  charge  of  tugs»  but  ready  to  assist  them 
with  her  steam  if  called  upon,  to  conform  to  and  promptly  obey  the  signals 
of  the  tugs. 

[Ed.  Note.— For  other  cases,  see  Towage,  Cent  Dig.  {{  24-26;  Dec  Dig. 
^S=>12(1).] 

2.  Towage  ^=»15(2) — ^Injttbt  to  Tow — Pbesumption  op  Negligence  of  Tuo& 
A  colUslOD  between  a  steamship  and  a  breakwater,  while  being  maneu- 
vered by  tugs  in  a  restricted  harbor,  raises  against  the  tugs  a  presump- 

^ssFor  other  casei  lea  lama  toplo  A  KEY-NUMBER  In  all  Key-Numbered  DicesU  ft  Indexes 
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tion  of  negligence,  and  the  btirden  of  proof  is  upon  them  to  show  that 
they  exerciaed  due  care. 

[Ed.  Note.— For  other  cases,  see  Towage,  Gent  Dig.  §§  34-36;  Dea  Dig. 
^S=>15(2).1 

8»  Towage  ^s9ll(7) — ^Injury  to  Tow — ^LiABiLrrr  of  Toos, 

Two  tugs,  engaged  in  turning  a  large  steamship  in  a  small  harbor  in- 
closed by  breakwaters,  both  held  in  fault  for  a  collision  between  the 
steamer  and  a  breakwater  for  negligent  handling  of  the  vessel. 

[Ed.  Note. — ^For  other  cases,  see  Towage,  Gent  Dig.  |  19;  Dec  Dig. 
«=>11(7).] 

4.  Collision  ^=5>95(2) — Steamships  Maneuvering  in  Habbo&— Negligent 
Handling  bt  Tugs. 

The  steamship  Shenango,  600  feet  long,  while  being  turned  by  two  tugs 
in  a  small  harbor  inclosed  by  breakwaters,  to  pass  from  one  pier  to  an- 
other, had  her  stem  grounded  on  the  broken  stone  at  the  foot  of  one  of 
the  breakwaters,  and  her  bow  was  then  pushed  around  by  one  of  the 
tugs  until  it  came  into  collision  with  the  steamship  Rensselaer,  wliich  had 
just  entered  the  harbor  and  was  proceeding  to  a  pier  on  the  other  side. 
Held,  that  neither  of  the  steamships  was  in  fault;  the  Shenango  being 
wholly  in  charge  of  the  tugs,  and  the  Rensselaer  having  sufficient  room  to 
pass  safely  to  her  pier  if  the  tugs  properly  maneuvered  the  Shenango,  on 
which  she  hieid  a  right  to  rely,  but  that  both  tugs  were  In  fault  for  the 
collision  for  negligent  handling  of  their  tow. 

[Ed.  Note.— For  other  cases,  see  Collision,  Ce^t  Dig.  H  200-202;  Dec. 
big.  «=»95(2).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
cm  Division  of  the  Northern  District  of  Ohio;  John  H.  Clarke,  Judge. 

Suit  in  admiralty  for  collision  by  the  Shenango  Steamship  &  Trans- 
portation Company,  owner  of  the  steamer  Shenango,  against  the  Great 
Lakes  Towing  Company,  owner  of  the  tugs  Reidenbach  and  Sunol,  and 
the  Pittsburgh  Steamship  Company,  owner  of  the  steamer  Rensselaer. 
Petition  of  the  Pittsburgh  Steamship  Company  against  the  Great  Lakes 
Towing  Company,  and  cross-libel  of  the  Pittsbui^gh  Steamship  Com- 
pany against  the  Shenango  Steamship  &  Transportation  Company. 
Decree  in  favor  of  both  steamship  companies  against  the  towing  com- 
pany, and  that  company  appeals.    Affirmed. 

H.  D.  Goulder  and  T.  H.  Garry,  both  of  Cleveland,  Ohio,  for  appel- 
lant. 

O.  D.  Duncan,  of  New  York  City,  and  G.  B.  Marty,  of  Cleveland, 
Ohio,  for  appellee  Shenango  S.  S.  &  Transp.  Co. 

H.  A.  Kelley,  of  Cleveland,  Ohio,  for  appellee  Pittsburgh  S.  S.  Co. 

Before  WARRINGTON  and  KNAPPEN,  Circuit  Judges,  and 
HOLLISTER,  District  Judge. 

HOLLISTER,  District  Judge.  The  ultimate  question  involved  is 
upon  whom  the  responsibility  rests  for  injuries  to  the  steamers  Shen- 
ango and  Rensselaer,  growing  out  of  collisions  in  the  harbor  at  Ash- 
tabula, Ohio,  resulting  from  maneuvers  in  which  these  vessels  and  the 
tugs  Reidenbach  and  Siinol  were  engaged  at  about  9:30  p.  m.,  July 
25,  1910. 
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The  harbor  at  Ashtabula  is  erf  artificial  construction,  and,  because  of 
its  breakwaters  and  the  projection  of  docks  into  the  harbor,  affords 
a  restricted  area  within  which  large  vessels  may  maneuver.  The  in- 
serted diagram,  following  the  government  chart,  with  some  additions, 
shows  the  important  physical  features  referred  to  in  the  discussion. 


The  Shenango,  607  feet  over  all,  58  feet  beam,  in  water  ballast, 
drawing  7  feet  forward  and  16  feet  8  inches  aft,  lay  with  her  bow 
up  the  Ashtabula  River,  at  dock  No.  10.  Below  her  at  the  same  dock 
lay  the  Stanton,  530  to  540  feet  long,  projecting  slightly  beyond  the 
northern  end  of  the  dock.  Both  vessels  carried  adequate  electric 
lights.  The  night  was  clear,  though  dark,  and  there  was  little  or  no 
Wind. 

The  Rensselaer,  476  feet  long,  50  feet  beam,  and  heavily  laden  with 
iron  ore  to  a  draft  of  19  feet,  was  slowly  approaching  the  harbor  from 
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the  lake,  with  the  purpose  of  proceeding  to  the  slip  of  the  Lake  Shore 
&  Michigan  Southern  Railway.  '  . 

The  Shenango,  wishing  to  go  to  dock  No.  11,  whistled  for  tugs. 
The  Sunol  and  Reidenbach  responded.  The  former  tied  to  her  stern, 
and  the  latter  to  her  bow,  with  a  lin^  50  to  60  feet  long.  The  Shenango, 
with  steam  up,  placed  herself  in  charge  of  the  tugs  and  did  not  at 
any  time  use  her  steam,  except  to  assist  in  clearing  the  Stanton,  and 
for  signaling,  and  in  one  other  operation  to  be  described.  She  was 
strictly  in  tow.  To  accomplish  the  purpose  of  the  contemplated  move- 
ment, it  was  necessary  for  the  Shenango  to  be  backed  sufficiently  into 
the  harbor  so  that  in  the  winding  process  she  would  clear  the  shallow 
water  northward  of  the  stone  ridge;  care  being  taken  that  her  bow 
should  be  free  of  the  northwest  comer  of  the  dock  at  the  east  of  the 
river. 

With  the  exercise  of  proper  care,  though  the  limits  of  operation 
were  narrow,  there  is  no  reason  why  the  Shenango  could  not  have 
been  winded  while  the  Rensselaer  was  entering  into  the  harbor  and 
proceeding  to  her  slip.  In  such  a  harbor  vessels,  maneuver  at  close 
quarters,  even  to  the  extent  sometimes  of  rubbing  against  each  other. 
The  Shenango  and  the  Rensselaer  knew  the  harbor,  and  the  tugs  were 
intimately  acquainted  with  it. 

From  the  greatly  conflicting  testimony  takeii  more  than  four  years 
after  the  occurrence,  it  may  fairly  be  gathered  that,  at  or  about  the 
time  of  beginning  the  winding  process,  the  Sunol  blew  an  alarm  blast 
of  three  whistles,  followed  by  a  similar  and  louder  blast  from  the 
larger  whistle  of  the  Shenango.  The  tugs  and  the  Shenango  knew  the 
Rensselaer  was  near  the  entrance  of  tike  harbor.  Whether  at  first 
the  Rensselaer  distinguished  the  lights  on  the  Shenango  from  the 
many  lights  at  the  dock  as  she  looked  in  from  the  entrance  is  imma- 
terial, for  she  knew  from  the  signals  that  a  movement  of  a  vessel  in 
the  harbor  was  contemplated,  though  she  may  not,  at  first,  have  known 
its  purpose.  There  was  no  other  vessel  than  the  Shenango  and  the 
tugs  moving  in  the  harbor,  and  the  Rensselaer  knew  that  the  move- 
ment in  progress  meant  that  either  a  vessel  was  operating  in  the  harbor 
or  was  coming  out  of  it.  If  it  were  the  latter,  there  was  plenty  of 
room  for*  passing  within  the  400  feet  between  the  two  piers  at  the 
harbor  mouth;  so  that  there  was  no  reason  why  she  should  not  pro- 
ceed into  the  entrance,  slowing  down  so  far  as  to  only  maintain  her 
headway.  This  she  did.  She  then  knew,  from  the  stem  lights  of  the 
Shenango  and  the  lights  on  the  tugs,  that  a  winding  process  was  in 
progress  westwardly,  in  which  case  she  knew  there  was  sufficient  room 
for  her  to  proceed  along  the  easterly  breakwater  to  her  destination,  if 
the  winding  process  was  properly  carried  out. 

Events  followed  in  rapid  sequence.  The  entire  time  between  the 
beginning  of  the  Shenango's  movement  and  the  collision  between  her 
and  the  Rensselaer  was  probably  less  than  10  minutes.  Distances  were 
short,  and  the  ships  were  long. 

The  Shenango  proceeded  into  the  harbor,  pulled  stem  foremost  by 
the  Sunol;  the  Reidenbach  with  taut  tow  line  guiding  the  bow  out 
of  the  river,  now  on  one  side  and  now  on  the  other.     At  or  about 
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the  time  the  Shenango's  bow  had  cleared  the  corner  of  the  dock  to 
the  east,  the  Reidenbadi,  with  her  stem  against  the  side  of  the  Shenan- 
go  and  at  a  distance  of  tfie  length  of  her  tow  line  from  the  Shenango's 
starboard  bow,  pushed  with  all  her  power.  She  was  a  powerful  boat. 
Meanwhile  the  Rensselaer  was  proceeding  into  the  harbor  at  about 
right  angles  to  its  entrance,  and  at  about  midway,  or  a  little  east  of 
midway,  of  the  piers. 

The  Sunol  was  pulling  the  stem  of  the  Shenango  around  south- 
wardly. This  movement,  with  the  strong  pushing  force  of  the  Reiden- 
bach,  drove  the  Shenango's  bow  of  light  draft  rapidly  to  port,  perhaps 
as  much  as  three  miles  an  hour.  The  captain  of  the  Sunol,  appreciat- 
ing for  the  first  time  how  closely  the  maneuver  as  carried  out  by  him 
and  the  Reidenbach  was  bringing  the  stem  of  the  Shenango  to  the 
westerly  breakwater,  signaled  to  the  Shenaneo  to  go  ahead  at  full 
speed.  She  responded  quickly  and  put  on  full  power,  but  it  was  too 
hit  to  prevent  the  grounding  of  her  stem  upon  the  submerged  broken 
stone  of  the  breakwater  at  a  point  from  25  to  50  feet  from  the  break- 
water itself.  There  her  propeller  and  adjacent  underparts  were  seri- 
ously damaged  and  the  Engines  were  stopped. 

Whether  or  not  a  forward  movement  was  given  the  Shenango,  by 
thus  putting  on  full  steam  for  the  purpose,  may  not  be  known  certainly 
from  the  testimony;  but  there  is  strong  evidence  tending  to  show 
that,  after  striking,  she  slid  off  the  bottom,  and  there  is  «very  proba- 
bility that  the  effect  of  her  action  was  a  forward  movement,  though 
not  of  many  feet.  Whatever  the  distance  was,  the  movement  took 
place  at  a  critical  time,  especially  when  the  point  at  which  the  vessel 
struck  the  breakwater  and  the  pushing  of  the  Reidenbach  are  con- 
sidered. From  all  the  testimony,  that  point  must  be  fixed  nearer  to 
600  feet  from  the  end  of  the  west  pier  than  800  feet,  and  it  probably 
was  not  much  more  than  600  feet.  Meanwhile  the  Reidenbach  was 
pushing  against  the  Shenango's  bow  as  hard  as  she  could. 

The  Rensselaer,  after  clearing  the  east  pier,  putting  her  helm  harda- 
starboard,  proceeded  to  port  at  full  speed,  a  proper  maneuver,  which 
necessarily  caused  her  stem  to  swing  southwardly  while  her  bow  bore 
eastwardly  of  the  knuckle  at  the  north  end  of  the  easterly  dock,  and 
the  light  on  the  west  pier  showed  over  her  stem.  The  swinging  bow 
of  the  Shenango  came  into  collision  with  the  starboard  side  of  the 
Rensselaer  at  about  midships,  and  the  vessels  scraped  along  each  other 
until  clear ;  each  being  injured. 

These  facts  are  in  substantial  compliance  with  the  findings  of  Judge 
(now  Mr.  Justice)  Clarke,  with  whom  we  are  in  full  accord,  and  there 
is  no  occasion  for  applying  the  rule  which  authorizes  the  adoption  of 
facts  found  by  the  trial  court  when  the  testimony  is  conflicting,  unless 
the  finding  is  clearly  against  the  weight  of  the  evidence. 

When  the  Shenango  grounded  on  the  ripraps  of  the  breakwater, 
she  lay  about  east  and  west.  Her  bow  continued  to  swing  northwardly, 
and,  at  the  time  of  colliding  with  the  Rensselaer,  must  have  been  cer- 
tainly as  far  east  as  the  line  projected  northwardly  from  the  north- 
westerly comer  of  the  easterly  dock.  It  is  probable  that  her  bow 
was  even  further  east  than  that,  and  at  or  near  the  point  marked  "A" 
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on  the  chart,  something  over  500  feet  south  of  the  entrance,  and  some- 
thing less  than  800  feet  north  of  the  comer  of  the  easterly  dock.  The 
weight  of  evidence  puts  her  bow  there,  and  in  a  position  to  inevita- 
bly bring  about  a  collision  with  the  Rensselaer. 

In  the  court  bdow  there  was  aK>arently  no  serious  clsum  made  by 
either  the  Rensselaer  or  the  owner  of  the  tugs  that  the  Shenango  was 
blameworthy,  although  in  the  petition  of  the  Rensselaer  that  claim  was 
made.  Here  the  claim  is  reiterated,  and  the  appellant,  for  the  first 
time,  joins  in  it,  although  admitting  that  the  Shenango  was  "in  many 
respects  a  dead  ship,"  and,  while  still  contending  that  the  entire  fault 
was  on  the  Rensseker,  the  appellant  takes  the  position  that,  "if  there 
is  a  disposition  to  hold  that  the  pushing  of  the  Keidenbach  on  the  bow 
of  the  Shenango  contributed  to  the  accident,  then  the  blame  should  not 
fall  on  the  Reidenbach,  but  should  fall  on  the  Shenango  for  not  notify- 
ing the  Reidenbach  to  cease." 

Thus  there  were  two  accidents  to  the  Shenango,  variously  described 
as  from  10  to  35  seconds  apart,  and  it  cannot  be  doubted  that  the  col- 
lision with  the  breakwater  grew  out  of  the  conduct  of  the  tugs,  witfi- 
out  relation  to  the  presence  of  the  Rensselaer,  or  to  any  of  her  move- 
ments. That  accident  would  have  happened  if  the  Rensselaer  had  not 
been  there.  It  was  well  said  by  Judge  Clarke,  concerning  this  situa- 
tion, that: 

"Since  It  is  not  contended  by  any  party  to  this  suit  that  the  collision  with 
the  Rensselaer  at  the  bow  of  the  Shenango  occnrred  until  after  the  ship  had 
struck  upon  the  wall  of  the  breakwater,  and  since  there  is  no  movement  of 
the  Shenango  described  other  than  the  winding  process,  except  an  attempt  to 
drive  her  ahead  almost  at  the  moment  of  the  collision  with  the  breakwater 
wall,  which  effort  came  too  late  to  be  of  service,  it  seems  very  clear  that  the 
movement  resulting  in  her  going  upon  the  wall  was  due  entirely  to  the  ac- 
tion of  the  tugs  unaffected  by  the  approach  of  the  Bensselaer,  and  unaffected 
by  any  action  on  the  part  of  the  Shenanga" 

[1]  The  Shenango  was  in  charge  of  the  tugs,  rcadv  to  assist  with 
her  steam  if  called  on  by  them  to  do  so.  It  was  her  duty  to  confprm 
to,  and  promptly  obey,  the  signals  given  her.  The  Margaret,  94  U. 
S.  494,  496,  24  L.  Ed.  146;  Rebstock  v.  Gilchrist  Trans.  Co.,  132  Fed. 
174,  176  (D.  C);  The  W.  G.  Mason,  142  Fed.  913,  914,  74  C.  C.  A. 
83  (C.  C.  A.  2). 

[2]  Admitting  that  the  Shenango  would  not  be  relieved  of  all  of 
the  responsibility  attending  a  reasonably  prudent  master  conscious  of 
a  danger  he  might  avert  even  while  being  towed,  yet  there  is  nothing 
in  the  record  to  even  suggest  a  fear  on  the  part  of  those  in  her  charge 
that  her  stem  was  in  danger  of  collision  with  the  breakwater.  That 
collision,  under  the  circumstances,  raised  against  the  tugs  a  presump- 
tion of  negligence  (The  Webb,  14  Wall.  406,  414,  20  L.  Ed.  774;  The 
W.  G.  Mason,  142  Fed.  913,  915,  74  C.  C.  A.  83;  The  Kalkaska,  107 
Fed.  959,  47  C.  C.  A.  100) ;  and  the  burden  of  proof  is  upon  both  the 
tugs  to  show  that  they  exercised  due  care  (In.  &  Sea  Coast  Co.  v. 
Tolson,  139  U.  S.  551,  11  Sup.  Ct.  653,  35  L.  Ed.  270;  Rose  v.  Ste- 
phens &  Condit  Trans.  Co.  [C.  C]  U  Fed.  438;  The  W.  G.  Mason, 
142  Fed.  913,  915,  74  C.  C.  A.  83). 
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[3,  4]  The  Sunol  had  the  lead,  and  her  negligence  was  gross.  The 
Reidenbach,  also,  cannot  escape  the  charge  of  negligence  with  respect 
to  both  collisions.  Her  captain  did  not  even  notice  what  the  draft  of 
the  Shenango  was,  and,  although  he  was  working  on  the  same  side 
of  her  as  was  the  Sunol,  says  he  did  not  see  the  Sunol  that  night  He 
had  no  idea  how  near  the  breakwater  the  stem  of  the  Shenango  had 
reached,  and  says  he  did  not  hear  the  signals  between  the  Sunol  and 
the  Shenango  just  before  she  grounded  at  the  breakwater.  He  knew 
the  harbor  well,  and  if  he  had  been  attentive  he  would  have  known 
that  the  Shenango  was  too  far  down  the  harbor  for  safety,  knowing, 
as  he  did,  how  rapidly  the  space  for  turning  fell  away  at  the  north. 
Both  tugs  were  to  blame  for  the  first  collisicwi,  and  a  consideration 
of  all  the  facts  leads  to  the  conclusion  that  both  were  to  blame  for  the 
second  also. 

That  the  officers  of  the  Rensselaer,  proceeding  into  the  harbor  in 
the  usual  way  for  the  operation  in  which  she  was  engaged,  did  not 
apprehend  any  danger,  is  clear ;  for,  as  pointed  out  by  Judge  Clarke, 
they  did  not  change  the  course  of  their  ship  from  what  it  would  have 
been  if  the  Shenango  had  not  been  in  the  vicinity.  He  also  shows,  ir- 
respective of  the  testimony  of  the  first  mate  of  the  Shenango,  that  the 
tugs  were  relied  on  to  do  their  duty ;  that  "what  they  did  is  consistent 
only  with  the  existence  of  the  conclusion  in  their  minds  that  there 
was  no  danger  of  a  collision  between  the  ships  if  the  tugs  did  what 
was  expected  of  them." 

Surely  the  respective  masters  of  these  ships  had  no  reason  to  sup- 
pose that  the  winding  process  would  be  carried  out  by  the  tugs  in  a 
way  dangerous  to  their  vessels,  and,  still  less,  that  the  operation  would 
be  performed  so  carelessly  as  to  ground  the  Shenango's  stem  at  the 
breakwater.  These  ships  were  well  manned,  and  the  officers  of  each 
were  on  the  lookout.  As  it  was,  the  Rensselaer  nearly  cleared  the 
Shenango.  It  is  no  excuse  for  the  captain  of  the  Reidenbach  to  say 
diat  the  bow  of  the  Shenango,  towering  above  him,  stood  in  the  way 
of  his  seeing  the  Rensselaer,  and  that  he  did  not  hear  her  signal  that 
she  intended  to  take  the  course  she  pursued,  because  the  operation  of 
pushing  the  Shenango's  bow  around  did  not  begin  until  her  bow  was 
clear  of  the  easterly  dock,  and,  prior  to  that,  in  guiding  the  bow  out 
of  the  river,  he  knew,  or  ought  to  have  known,  that  the  Rensselaer  was 
at  the  entrance  of  the  harbor  for  the  purpose  of  coming  in.  He  heard 
the  exchange  of  the  alarm  signals  between  the  Shenango  and  the  Sunol 
It  about  the  time  the  winding  process  began.  Apparently  he  thought 
his  sole  duty  lay  in  pushing  the  bow  of  the  Shenango  around  as  fast 
as  possible,  and  he  was  thoughtless  or  regardless  of  every  other  con- 
sideration. He  says  he  did  not  see  the  Rensselaer  until  her  bow  shot 
past  the  Shenango's  bow.  Even  so,  unless  he  was  pushing  too  hard, 
he  could  have  backed  on  his  short  tow  line  and  controlled  the  course 
of  the  Shenango's  bow  with  his  powerful  tug.  He  attempted  to  do 
so  anci  failed,  because  the  impetus  he  had  given  the  Shenango's  bow 
was  too  great  to  be  overcome  in  the  short  time  between  seeing  the 
Rensselaer's  bow  and  the  time  the  Shenango's  bow  struck  the  Rens- 
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selaer  about  midships.  Not  only  was  a  part  of  the  entire  movement 
of  the  Shenango  in  his  charge,  but  it  was  his  duty  to  see  to  it  that  he 
did  not  take  his  tow  into  a  situation  of  danger.  Spencer  on  Mar.  Coll. 
p.  270. 

Assuming  he  did  all  he  could  to  prevent  the  accident  at  the  moment, 
yet  "this  will  not  excuse  him,  if,  by  timely  measures  of  precaution,  the 
danger  could  have  been  avoided."  The  Syracuse,  12  Wall.  167,  172, 
20  L.  Ed.  382.  It  will  not  do  for  him  to  say  that  the  first  mate  of  the 
Shenango,  standing  near  her  bow  and  apprehending  no  danger,  should 
have  notified  him  of  the  Rensselaer's  proximity;  for  he  either  knew, 
or  ought  to  have  known,  that  fact.  His  heedlessness  was  similar  to 
the  lack  of  attention  of  the  captain  of  the  tug  Abbott  to  the  bridge  in 
Great  Lakes  Towing  Co.  v.  Masaba  Steamship  Co.,  237  Fed.  577,  — 
C.  C.  A.  — ,  decid^  by  this  court  December  5,  1916. 

The  duty  sought  to  be  laid  upon  the  Rensselaer  of  waiting  outside 
the  entrance  until  she  saw  what  the  movement  inside  was  to  be,  for 
which  several  shipmasters  gave  testimony,  cannot  be  arbitrarily  laid 
down.  The  testimony  fell  far  short  of  establishing  a  custom,  and  such 
a  duty  could  only  be  said  to  exist  under  circumstances  requiring  a 
prudent  master  to  appreciate  it.  We  see  no  reason  why  the  Rensselaer 
should  not  have  proceeded  as  she  did,  whether  the  Shenango  in  fact 
intended  to  come  out  of  the  harbor,  or  only  make  the  maneuver  of 
winding  in  it. 

It  is  claimed,  too,  that  the  Rensselaer,  after  signaling  her  intention 
and  receiving  no  response,  as  was  the  fact,  should,  under  the  rules, 
have  waited  until  the  failure  to  respond  was  explained,  and  would,  by 
so  doing,  have  avoided  the  collision.  The  answer  is  that  she  did  not 
need  a  response  to  her  signal  when  she  saw  what  the  maneuver  inside 
the  harbor  was.  See  The  New  York,  175  U.  S.  187,  201,  20  Sup.  Ct. 
67,  44  L.  Ed.  126,  and  cases  there  cited. 

The  appellant  would  have  the  Reidenbach  absolved  in  any  event, 
likening  the  case  to  The  W.  G.  Mason,  142  Fed.  913,  74  C.  C;.  A.  83, 
which  is  in  a  number  of  respects  like  this,  having  the  features  of  com- 
mon ownership  in  the  tugs  and  their  joint  service  in  the  common  en- 
terprise. There  one  of  the  tugs  was  exonerated  because  she  was 
acting  independently  in  what  she  did.  That  case  was  considered  and 
distinguished  by  this  court  in  Thompson  Tow.  &  Wreck.  Ass*n  v.  Mc- 
Gregor, 207  Fed.  209,  214,  124  C.  C.  A.  479.  Whether  or  not  this 
court  would,  in  a  similar  case,  adopt  the  rule  established  by  the  Sec- 
ond Circuit  in  the  case  of  The  W.  G.  Mason,  need  not  be  decided,  be- 
cause this  case  differs  from  that  in  the  essential  feature  that  here  the 
tugsought  to  be  exonerated  was  at  fault. 

The  District  Court  exonerated  the  Shenango  and  the  Rensselaer,  and 
laid  responsibility  for  the  collision  upon  the  two  tugs.  We  think  this 
was  right. 

The  decree  below  will  therefore  be  affirmed  at  the  appellant's  costs 
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GRAHAM  MFG.  CO.  et  aL  ▼,  DAVX-POCAHONTAS  COAL  CO. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    November  29,  1910.) 

No.  1442. 

1.  Bankbuptct  9=»92 — ^Involuwtaby  Pboceedinqs — ^Monow  to  Dismiss  Peti- 

tion— Effect. 

A  motion  to  dismiss  a  petition  for  Involuntary  bankruptcy  Is  In  the 
nature  of  a  demurrer,  and  In  determining  It  the  facts  alleged  In  the  peti- 
tion will  be  considered  true. 

[Ed.  Note.— For  other  cases*  see  Bankruptcy,  Cent  Dig.  {{  107, 108, 133^ 
130;  Dec  Dig.  «=>92.] 

2.  Bakkbuptct   ^s»81(1)  —  In voluzttabt   Pbocbbdingb  — ^  Psnnoir  —  Sum- 

CIENCT. 

A  petition  for  Involuntary  bankruptcy,  which  alleged  that  defendant 
was  insolvent  and  that  within  four  months  preceding  the  filing  of  the 
petition  the  defendant,  while  Insolvent,  committed  an  act  of  bankruptcy  in 
that,  being  Insolvent  It  applied  for  a  receiver  for  Its  property,  Is  sufficient 
to  give  the  court  jurisdiction,  though  It  does  not  set  forth  the  evidence 
upon  which  It  relies  to  establish  those  facts. 

[Ed.  Note.— -For  other  cases,  see  Bankruptcy,  Cent  Dig.  U  113-116, 125; 
Dec.  Dig.  «8=>81(l).l 

3.  Bankbxtptct  ^=s>63 — ^Acr  ov  BANKBtTFTcr— AFPoizmoBNT  or  BECiaVEH 

Application  by  Cobpobate  Offices. 

Where  an  Insolvent  corporation,  against  which  a  creditors*  suit  was 
brought  In  the  state  court,  procured  the  appointment  of  a  receiver  therein 
by  an  answer  and  cross-bill  filed  In  the  name  of  Its  president  who  was  a 
defendant  and  who  with  one  other  stockholder  owned  the  majority  of  the 
stock  and  controlled  the  corporation,  the  corporation  applied  for  the  ap- 
pointment of  the  receiver  within  the  act  of  Congress  (Act  July  1,  1898,  c. 
541,  30  Stat.  544)  making  that  an  act  of  bankruptcy;  It  not  being  neces- 
sary that  the  application  be  by  a  bill  or  cross-bill  filed  In  the  name  of 
the  corporation. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec  Dig.  ^s»^] 

4.  BaNKBUPTCT     ^=:>20(1) — ^INVOLUNTABT     PBOCESDINOa-^UBISDICnON — COR- 

TBOL  BT  State  Court. 

The  fact  that  a  state  court  had  assumed  jurisdiction  over  the  property 
of  an  insolvent  corporation  In  a  creditors'  suit  more  than  four  months  be- 
fore the  filing  of  an  Involuntary  petition  In  bankruptcy  against  the  cor- 
poration does  not  deprive  the  bankruptcy  court  of  jurisdiction,  where 
the  application  for  the  appointment  of  the  receiver  In  that  suit,  which  was 
the  act  of  banruptcy  relied  on,  was  made  within  four  months  of  the  filing 
of  the  petition;  the  bankruptcy  court's  jurisdiction  being  exclusive  and 
supreme. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec  Dig.  «=s>20(l).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Southern 
District  of  West  Virginia,  at  Charleston,  in  Bankruptcy;  Benjamin  F. 
Keller,  Judge. 

Involuntary  proceeding  by  the  Graham  Manufacturing  Company  and 
others,  as  petitioners,  against  the  Davy-Pocahontas  Coal  Company. 
From  a  judgment  granting  the  alleged  bankrupt's  motion  to  dismiss  the 
petition,  petitioners  appeal.    Reversed. 

^=9For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexed 
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Charles  Markell,  of  Baltimore,  Md.  (George  S.  Couch,  Jx.,  and 
Brown,  Jackson  &  Knight,  all  of  Charleston,,  W.  Va.,  Jacob  France, 
France,  McLanahan  &  Rouzer,  and  Haman,  Cook,  Chesnut  &  Markell, 
all  of  Baltimore,  Md.,  on  the  brief),  for  appellants. 

James  Thomas,  of  Baltimore,  Md.,  and  Buckner  Clay,  of  Charleston, 
W.  Va.  (Price,  Smith,  Spilman  &  Clay,  of  Charleston,  W.  Va.,  on  the 
brief),  for  appellee. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

PRITCHARD,  Circuit  Judge.  The  appellee,  the  Davy-Pocahontas 
Coal  Company,  against  whom  the  petition  in  bankruptcy  was  filed  in 
this  case,  is  a  corporation  incorporated  under  the  laws  of  the  state  of 
West  Virginia,  for  the  purpose  of  acquiring,  owning,  and  holding  coal 
and  other  mineral  lands,  developing,  mining,  and  producing  therefrom 
coal  and  other  minerals,  and  making  sale  of  its  coal  and  minerals  so 
produced.  The  capital  stock  of  this  corporation  is  $500,000.  The  real 
property  of  the  Davy-Pocahontas  Coal  Company  consists  largely,  if  not 
entirely,  of  a  tract  of  land  aggregating  4,040  acres,  which  it  owns  in  fee 
simple,  l)nng  in  the  very  heart  of  the  Pocahontas  coal  fields  of  West 
Virginia.  This  property  is  subject  to  a  deed  of  trust  to  secure  an  issue 
of  300  bonds  of  the  denominations  of  $1,000  each,  of  which  297  are 
outstanding,  and  a  second  deed  of  trust  securing  an  issue  of  $120,000 
of  notes,  of  which  approximately  $80,000  are  issued  and  outstanding. 
Upon  this  property  are  two  coal  operations ;  one  on  the  Welch  vein  of 
Pocahontas  coal,  and  the  other  on  the  vein  locally  known  as  the  Davy- 
Small  seam. 

On  the  10th  day  of  July,  1915,  a  judgment  creditors'  bill  was  insti- 
tuted .by  Abney- Barnes  Company  and  others  against  the  Davy-Poca- 
hontas Coal  Company,  W.  L.  Taylor,  James  A.  Strother,  and  the  two 
trustees  under  the  deed  of  trust  before  mentioned,  and,  in  compliance 
with  the  statutory  provisions  of  the  state  of  West  Virginia,  all  other 
known  lien  creditors  were  also  made  parties.  On  the  4th  day  of  No- 
vember in  the  year  1915,  W.  L.  Taylor,  codefendant  in  this  suit,  filed 
his  answer  and  cross-bill  in  the  same,  alleging  in  substance: 

"That  the  Davy-Pocahontas  Coal  Ck>inpaDy  is  a  corporation  organized  and 
doing  business  under  the  laws  of  the  state  of  West  Virginia,  with  its  principal 
o'dice  and  place  of  business  in  the  county  of  McDowell,  state  of  West  Virginia ; 
that  it  is  the  owner  in  fee  of  about  4;000  acres  of  land  in  the  said  county  of 
McDowell,  the  chief  and  principal  value  of  the  same  being  for  the  ooal  depos- 
its therein  and  thereunder,  and  that  the  value  of  said  lands  for  coals  therein 
and  thereunder  and  as  a  coal-mining  proposition  is  very  considerable,  and 
largely  in  excess  of  the  present  investment  therein,  and  the  debts  and  obli- 
gations due  by  said  company ;  that  for  some  years  imst  the  said  Davy-Poca- 
hontas Ck>al  (Company  has  been  engaged  in  the  business  of  mining  coal  from 
said  lands,  and  for  the  purpose  thereof  has  expended  very  large  sums  of 
money  in  the  development  of  said  lands  for  coal-mining  purposes  and  in  im- 
provements placed  thereon  for  that  purpose;  that  the  amounts  so  expended 
by  the  said  company  will  approximate  the  sum  of  one  hundred  and  fifty  thou- 
sand dollars  ($150,000) ;  that  the  said  land  is  so  situated,  and  the  coal  there- 
in and  thereunder  is  of  such  quality  and  quantity,  that  the  said  lands  can  be 
profitably  mined  for  coal  and  developed  as  a  coal-mining  proposition.'* 

On  the  13th  day  of  January,  1916,  the  Graham  Manufacturing  Com- 
pany, a  judgment  creditor  of  the  Davy-Pocahontas  Coal  Company  in 
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the  sum  of  $66,  M.  B.  Posterwaite,  assignee  of  Hutchinson-Stephenson 
Hat  Company,  a  corporation,  a  creditor  of  the  Davy- Pocahontas  Coal 
Company  in  the  amount  of  $8.65,  and  J.  A.  Donahue,  assignee  of  the 
Bluefield  Furniture  Company,  a  corporation,  a  judgment  creditor  in 
the  amount  of  $442.11,  filed  an  involuntary  petition  in  bankruptcy  con- 
taining the  following  allegations : 

"That  within  fonr  months  next  preceding  the  filing  of  this  petition  the  said 
Davy-Pocahontas  Ck>a]  Company,  a  corporation,  while  insolvent,  committed 
an  act  of  bankruptcy,  in  that  it,  being  insolvent,  did  apply  for  a  receiver  for 
Its  prc»p<'rty,  to  wit,  on  the  4th  day  of  November,  1915,  in  a  certain  suit  in 
equity  theretofore  instituted  on  the  10th  day  of  July,  1915,  by  Abney-Barnes 
Company,  a  corporation,  et  al.,  against  said  Davy-Pocahontas  Coal  Company, 
a  corporation,  et  al.,  in  the  circuit  court  of  McDoweU  county.  West  Virginia, 
and  then  pending,  in  which  suit  no  application  for  receiver  had  theretofore 
been  made  in  the  original  bill  or  otherwise,  the  said  Davy-Pocahontas  Coal 
Company  did  procure  application  for  a  receiver  for  its  property  to  be  made  in 
the  form  of  a  so-called  answer  and  cross-bUl  in  the  name  of  one  W,  L. 
Taylor,  codefendant  in  said  suit  then  pending,  said  Taylor  being  in  fact,  as 
alleged  in  said  answer  and  cross-biU,  the  president  and  a  large  stockholder  of 
said  Davy-Pocahontas  Coal  Company,  a  corporation,  owning,  together  with 
one  R.  E/.  Wood,  a  majority  of  the  stock  of  said  company;  that  said  Taylor, 
said  Wood,  and  their  associates  in  fact  were  owners  of  a  majority  of  the 
stock  of  said  Davy-Pocahontas  Coal  Company,  a  corporation,  and  in  fact  dom- 
inated and  controlled  said  corporation,  and  the  said  Davy-Pocahontas  Coal 
Company,  a  corporation,  through  said  controlling  stockholders,  directors,  and 
officers,  did  procure  such  application  for  receivers  to  be  made  in  the  name 
of  said  Taylor  as  aforesaid,  but  in  the  interest  of  said  corporation  and  said 
controlling  interests ;  and  said  Davy-Pocahontas  Coal  Company,  a  corporation, 
did,  upon  the  presentation  of  said  so-called  answer  and  cross-bill,  applying  for 
receivers,  appear  by  counsel  before  said  circuit  court  of  McDowell  county, 
and  did  assent  to  and  procure  on  said  4th  day  of  November,  1915,  the  ap-. 
pointment  by  said  court  of  William  R.  Yaeger,  George  W.  Atkinson,  and  J. 
Craig  Miller  as  receivers  for  all  the  property,  real  and  personal,  and  aU 
other  assets  of  the  Davy-Pocahontas  Coal  Company,  a  corporation,  of  every 
sort  and  description,  including  real  estate,  all  the  counsel  so  appearing  before 
said  court  as  counsel  for  said  Taylor,  or  for  said  Davy-Pocahontas  Coal  Com- 
pany, a  corporation,  having  for  a  long  time  prior  thereto  been  in  tact  counad 
for  said  Davy-Pocahoptas  Coal  Company,  a  corx>oration,  and  being  in  fact 
then  so  acting  in  applying  for  and  procuring  said  appointment  of  receivers 
for  said  property  of  said  Davy-Pocahontas  Coal  Company." 

The  above  allegations  were  based  upon  the  averments  contained  in 
the  answer  filed  by  the  alleged  bankrupt  in  the  suit  in  the  state  court  to 
which  reference  has  been  made.  The  answer,  among  other  things,  con- 
tained the  following : 

"That  in  the  process  of  developing  said  lands,  and  instalUng  improvements 
thereon  for  that  purpose,  a  large  sum  of  money  was  required  to  be  ex- 
pended before  profitable  returns  from  said  lands  could  be  had,  and  that  prior 
to  the  mining  operations  of  said  company  being  placed  upon  a  paying  basld. 
which  could.be  done,  there  arose  amongst  the  stockholders  and  directors  of 
the  said  company  serious  disagreements  and  dissensions,  which  still  continue. 
Such  dissensions  were  and  are  that  various  of  the  stockholders  of  the  said 
company  and  certain  of  the  directors  thereof  would  not  give  any  assistance  in 
se*»urlng  the  necessary  finances  to  insure  proper  and  requisite  development  of 
the  company  as  a  coal-mining  property,  which  was  essential  in  order  that 
profits  could  be  made  therefrom ;  but  said  stockholders  and  directors  so  ham- 
pered by  their  dissensions  and  nonassistance  the  other  stockholders,  directors, 
and  managers  of  the  company  that  said  development  could  not  be  carried  on 
to  the  requisite  extent,  nor  to  the  extent  of  the  company  meeting  its  current 
obUgations  and  the  discharge  of  its  past-due  obligations,  and  such  acts  and  do- 
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IngB  resalted  in  the  said  company  being  largely  indebted  to  yarious  persona 
in  the  prosecution  of  the  deyelopment  work  and  the  mining  work  carried  on 
during  said  period  of  development,  the  mines  of  said  company  still  being  in  a 
state  of  deyelopment  The  said  company,  therefore,  became  largely  indebted 
to  yarious  people,  in  various  amounts,  and  various  of  its  creditors  instituted 
against  it  suits  of  various  kinds  and  character,  whi<A  were  pursued  to  the  ex- 
tent of  executton  and  sale,  thereby  materially  crippling  and  hampering  its 
successful  mining  of  coal  and  causing  great  sacrifloe  of  the  property  and 
assets  of  the  company." 

The  court  below  dismissed  the  petition  and  entered  a  decree  accord- 
ingly, from  which  an  appeal  was  taken  to  this  court. 

The  court  below  held  that,  inasmuch  as  the  application  for  the  ap- 
pointment of  a  receiver  was  not  made  in  the  form  of  a  bill  or  cross- 
bill and  in  the  name  of  the  Davy-Pocahontas  Coal  Company  as  plaintiff 
or  cross-plaintiff,  the  facts  set  forth  therein  do  not  constitute  an  act  of 
bankruptcy. 

[1]  The  motion  to  dismiss  the  petition  being  in  the  nature  of  a  de- 
murrer, the  facts  set  forth  therein,  which  dearly  present  the  questions 
involved,  will  be  considered  as  true.  Therefore,  in  order  to  reach  a 
correct  conclusion,  we  must  determine  the  question,  "Can  a  debtor  be- 
ing insolvent  apply  for  a  receiver  for  his  property"  and  thereby  avoid 
the  consequences  incident  to  committing  an  act  of  bankruptcy,  l^  mak- 
ing the  application  in  the  name  of  another? 

[2]  The  petition  in  this  instance  does  not  allege  the  evidence  upon 
which*it  relies  to  establish  the  facts  as  set  forth  in  tKe  petition,  nor  do 
we  think  necessary  for  a  proper  determination  of  the  questions  now  at 
issue  between  the  parties;  the  jurisdictional  averments  being  sufficient, 
as  we  think,  to  bring  the  case  clearly  within  the  purview  of  the  statute, 
to  wit :  That  the  defendant  is  "insolvent"  in  the  sense  in  which  the  term 
is  used  in  the  statute,  and  "within  four  months  next  preceding  the  filing 
of  this  petition"  the  defendant,  "while  insolvent,"  committed  the  re- 
spective acts  of  bankruptcy  as  alleged,  and  "that,  being  insolvent,  it  did 
apply  for  a  receiver  for  its  property."  These  averments  are,  in  our 
opinion,  sufficient  to  give  the  court  jurisdiction  of  the  subject-matter 
of  this  controversy. 

[3]  However,  it  is  insisted  further,  as  we  have  stated,  that  the  court 
below  was  not  in  error  in  holding  that  this  petition  should  be  dismissed 
upon  the  ground  that  the  application  for  the  appointment  of  a  receiver 
in  the  state  court  was  not  made  in  the  form  of  a  bill  or  cross-bill  in 
the  name  of  the  Davy-Pocahontas  Coal  Company  as  plaintiff  or  cross- 
plaintiff.  This  question  was  decided  by  the  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit  in  the  case  of  James  Supply  &  Hardware  Co.  v. 
Dayton  Coal  &  Iron  Co.,  223  Fed.  991,  139  C.  C.  A.  367.  The  court 
in  discussing  thCmatter  said : 

**There  was.  thus  substantial  testimony  tending  to  show  that  the  receiver- 
ship was  procured  at  the  instance  of  and  by  concert  between  Peat,  Whitaker, 
and  MUler.  If  the  receivership  was  so  procured  by  actual  authority  of  the 
Dayton  Company,  and  on  its  behalf,  it  was  as  effectively  an  act  of  bankruptcy 
as  if  the  suit  had  been  directly  in  the  name  of  that  company  as  complainant 
^Exploration  Co.  v.  Pacific  Co.,  C.  C.  A.  9,  177  Fed.  825,  839,  101  C.  C.  A,  39), 
and  the  District  Court  so  held.  Wheeler  v.  Denver,  229  U.  S.  342,  83  Sup.  Ct 
N42,  57  L.  Ed.  1219,  contains  nothing  to  the  contrary.    What  is  there  said  re- 
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spectlng  collnsion  relates  merely  to  Jarisdlctioii.  Similar  holdings  are  found 
Ui  Re  Metropolitan  Ry.  Receivership,  208  U.  S.  90,  110,  28  Sup.  Ot.  219,  52  tu 
Ed.  403,  and  American  Brake,  etc.,  Oo.  v.  Pere  Marquette  R.  R.  Go.  (C.  C.  A. 
6)  205  Fed.  14,  18,  125  C  C.  A.  822.  Here  the  question  of  intent  to  evade 
the  provisions  of  the  Bankruptcy  Act  is  involved.  It  is  Immaterial  that  the 
receivership  was  not  ordered  because  of  insolvency.  If  the  corporation  was 
actually  insolvent  at  the  time  receivership  was  applied  for,  it  is  enough.  Hill 
V.  Electric  Ck>.  (C.  O.  A.  6)  214  Fed.  243,  130  O.  C.  A.  613. 

"We  are  not  impressed  by  the  proposition  that  the  application  for  a  re- 
ceiver by  this  corporation  would  not  be  an  act  of  bankruptcy,  unless  shown 
to  have  been  expressly  authorized  by  formal  action  of  its  board  of  directors 
or  stockholders;  and  the  District  Judge  did  not  so  decide.  Not  only  is 
there  nothing  in  the  record  to  indicate  that  the  managing  director  of  this 
British  corporation  lacked  authority  to  direct  such  action,  but  the  testimony  is 
inferentially  to  the  contrary,  and  is  spedflcally  that  he  had  complete  control 
of  the  company's  affairs.  If  Donaldson  individually  lacked  full  control,  there 
was  testimony  that  Watson  &  Go.  represented  the  stock  control,  and,  inferen- 
tially at  least,  had  whatever  control  Donaldson  lacked ;  and  it  is  perhaps  of 
some  Interest  in  this  connection  that  the  amended  bill  in  the  insolvency  pro* 
ceeding  by  implication  treats  the  members  of  Watson  &  Go.  as  Whitaker's 
principals.  We  think  the  record  did  not  impugn  the  existence  of  full  authority 
on  the  part  of  Donaldson  and  Watson  &  Go.  to  direct  the  receivership,  and  thus 
the  commission  of  an  act  of  bankruptcy.  Exploration  Go.  v.  Pacific  Go.  (G. 
G.  A.  9)  177  Fed.  825,  839,  101  G.  G.  A.  39;  In  Re  Maplecroft  Mills  (D.  G.)  218 
Fed.  659,  673 ;  1  Remington  on  Bankruptcy  (2d  Ed.)  152.  Moreover,  if  tho9'^ 
placed  in  full  charge  of  the  company's  affairs  were  thus  clothed  in  fact  with 
suffldent  power  to  actually  accomplish  a  legally  effective  receivership,  we 
cannot  think  the  application  therefor  was  any  the  less  an  act  of  bankruptcy 
because  those  responsible  therefor  had  no  right,  as  against  the  stockholders, 
to  so  act  A  somewhat  contrary  holding  was  had  in  Re  Wm.  S.  Butler  Go. 
(G.  G.  A.  1)  207  Fed.  705,  713  [125  C.  C.  A.  223].  How  far  that  decision  may 
have  been  affected  by  the  law  under  which  the  corporation  was  organized 
does  not  appear." 

Also  ii)  the  case  of  Exploration  Mercantile  Co.  v.  Pacific  H.  &  S.  Co., 
177  Fed.  825,  101  C.  C.  A.  39,  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  decided  this  question  adversely  to  the  contention  of  ap- 
pellee. In  the  meantime  in  the  District  Court  for  the  Western  District 
of  Arkansas  in  the  case  of  Doyle-Kidd  Dry  Goods  Co.  v.  Sadler-Lusk 
Trading  Co.,  206  Fed.  813,  and  in  the  case  of  In  re  Muir,  212  Fed.  495, 
the  question  was  decided  in  the  same  way. 

It  is  strongly  insisted  by  counsel  for  appellee  that  the  case  of  In  re 
Wm.  S.  Butler  Co.,  Inc.,  207  Fed.  705, 125  C.  C.  A.  223,  decided  by  the 
Circuit  Court  of  Appeals  for  the  First  Circuit,  is  decisive  of  this  ques- 
tion, and  that  the  decision  of  that  court  sustains  the  contention  of  ap- 
pellee in  the  present  suit  From  a  careful  reading  of  that  case  we  find 
that  the  principal  question  decided  was  whether  the  term  "insolvency," 
contained  in  the  third  clause  of  section  3,  subsec.  4,  implies  insolvency 
as  defined  in  section  1  (15)  of  the  act  (Act  July  1,  1898,  c.  541,  30  Stat. 
544  [Comp.  St  1913,  §  9585]),  or  whether  it  also  relates  to  the  ap- 
pointment of  receivers  by  a  state  court  owing  to  insolvency  in  the  com- 
mercial sense.  It  is  true  that  in  the  Butler  Case  it  was  held  as  a  matter 
of  law  that  an  act  of  bankruptcy  or  applying  for  a  receiver  could  be 
committed  only  when  the  application  was  made  in  the  name  of  the 
debtor  as  plaintiflF.  The  court  in  that  case  cited  the  Exploration  Mer- 
cantile Company  Case,  but  did  not  disapprove  the  same.  At  any  rate 
we  find  ourselves  more  in  harmony  with  the  decisions  of  the  court  from 
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which  we  have  just  quoted  than  the  rule  announced  in  the  Butler  Case 
as  respects  this  point. 

While  it  is  true  that  this  court  in  the  case  of  Maplecroft  Mills  v. 
Childs,  226  Fed.  415,  141  C.  C.  A.  245,  quoted  with  approval  from  a 
portion  of  the  Butler  Case,  nevertheless  the  question  as  to  the  power 
of  the  president  of  a  corporation,  in  a  case  like  the  one  at  bar,  by  his 
acts  to  bind  a  corporation,  was  not  involved  in  that  case.  In  the  Maple- 
croft Mills  Case  there  was  but  a  single  act  of  bankruptcy  alleged  in  the 
petition,  which  the  lower  court  held  had  been  proven.  There  the  peti- 
tion did  not  charge  that  th^  Maplecroft  Mills,  "being  insolvent,  had 
applied  for  a  receiver."  The  record  of  the  state  court  wherein  the  re- 
ceiver had  been  appointed  was  the  only  evidence  considered  by  the 
court  below,  an  examination  of  which  disclosed  the  fact  that  the  prop- 
erty of  the  creditor  was  not  placed  in  the  hands  of  the  receiver  "be- 
cause of  insolvency"  as  defined  by  the  Bankruptcy  Act.  Thus  it  will 
be  seen  that  the  questions  presented  in  that  case  pertained  solely  to  the 
construction  and  effect  of  the  evidence  considered  by  the  court  below, 
which,  as  we  have  stated,  consisted  of  the  record  in  the  proceedings 
had  in  the  state  court.  This  court  in  that  case,  under  the  circum- 
stances, however,  deemed  it  advisable  to  permit  the  petitioners  to 
amend  their  petition,  so  as  to  allege  insolvency  as  contemplated  by  the 
Bankruptcy  Act,  if  so  advised. 

It  is  manifest  that  Congress,  in  employing  the  term  "being  in- 
solvent, applied  for  a  receiver,"  intended  to  reach  any  and  all  cases 
wherein  it  should  appear  that  a  debtor  being  unable  to  pay  his  in- 
debtedness— 1,  e.,  insolvent  as  contemplated  by  the  Bankruptcy  Act 
— should  apply  for  a  receiver  that  such  action  on  his  part  would 
c<»istitute  an  act  of  bankruptcy.  The  f  ramers  of  the  act  were  no  doubt 
concerned  more  about  the  doing  of  the  act  rather  than  the  method 
by  which  it  might  be  accomplished.  To  hold  otherwise  would  lead 
to  confusion,  and  permit,  in  many  instances,  an  evasion  of  the  express 
purpose  of  the  statute.  Such  being  the  case,  we  are  more  favorably 
inclined  to  the  rule  announced  in  the  case  of  James  Supply  &  Hard- 
ware Co.  V.  Dayton  Coal  &  Iron  Co.,  supra,  223  Fed.  991,  139  C. 
C.  A,  367.  From  what  we  have  said,  it  follows  that  the  court  below 
had  jurisdiction,  and  was  therefore  in  error  in  dismissing  the  peti- 
tion on  this  ground. 

[4]  The  appellee  also  based  its  motion  in  the  court  below  upon  the 
following  ground : 

*'That  the  petition  affirmatively  shows  that  more  than  four  months  prior  to 
the  institution  of  these  proceedings  a  creditors'  suit  was  instituted  in  the  cir- 
cuit court  of  McDoweU  county,  West  Virginia,  requesting  that  court  to  assume 
jurisdiction  over  and  take  in  Its  custody  the  property  of  the  said  Davy-Poca- 
hontas  Coal  Company  and  administer  the  same  for  the  benefit  of  those  entitled, 
and  the  petition  does  not  show  any  impelling  reason  which  would  cause  this 
court  to  supersede  the  jurisdiction  of  said  state  tribunal." 

In  view  of  the  present  state  of  the  record,  we  do  not  deem  it  nec- 
essary to  enter  into  an  extended  discussion  of  this  point,  further  than 
to  say  that,  once  a  bankruptcy  court  assumes  jurisdiction  in  a  case 
like  the  one  at  bar,  it  necessarily  draws  imto  itself,  in  the  administra- 
tion of  the  person's  or  corporation's  affairs,  jurisdiction  and  supreme 
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control  of  the  estate  of  such  bankrupt ;  and  this  is  undoubtedly  true 
in  this  instance,  inasmuch  as  the  alleged  acts  of  bankruptcy  occurred 
within  four  months  prior  to  the  filing  of  tfie  petition.  Chief  Justice 
Fuller,  in  the  case  of  In  re  Watts,  190  U.  S.  1,  23  Sup.  Ct  718,  47 
L.  Ed.  933,  in  disposing  of  the  same,  among  other  things,  said : 

"And  the  operation  of  the  bankruptcy  laws  of  the  United  States  cannot  be 
defeated  by  Insolvent  commercial  corporations  applying  to  be  wound  up  under 
state  statutes.  The  bankruptcy  law  Is  paramount,  and  the  jurisdiction  of  the 
federal  courts  in  bankruptcy,  when  properly  Invoked,  In  the  administration  of 
the  affairs  of  insolvent  persons  and  corporations.  Is  essentially  exclusive. 
Necessarily,  when  like  proceedings  In  the  state  courts  are  determined  by  the 
commencement  of  proceedings  In  bankruptcy,  care  has  to  be  taken  to  avoid  col- 
lision In  respect  of  property  In  possession  of  the  state  courts.  Such  cases  are 
not  cases  of  adverse  possession,  or  of  possession  In  enforcement  of  pre-existing 
Uens,  or  in  aid  of  the  bankruptcy  proceedings.  The  general  rule  as  between 
courts  of  concurrent  jurisdiction  Is  that  property  already  In  possession  of 
the  receiver  of  one  court  cannot  rightfully  be  taken  from  him  without  the 
court's  consent,  by  the  receiver  of  another  court  appointed  In  a  subsequent 
suit;  but  that  rule  can  have  only  a  qualified  application  where  wlndlng-np 
proceedings  are  superseded  by  those  In  bankruptcy  as  to  which  the  jurisdiction 
Is  not  concurrent  Still  it  obtains  as  a  rule  of  comity,  and  accordingly  the 
receiver  of  the  district  court  brought  his  appointment  to  the  knowledge  of  the 
Floyd  drcult  court  and  requested  the  delivery  of  the  assets.'* 

This  court,  in  the  case  of  Bank  of  Andrews  v.  Gudger,  212  Fed. 
49,  128  C.  C.  A.  505,  follows  the  rule  announced  in  Re  Watts,  supra; 
among  other  things  saying  that : 

''The  case,  then,  comes  to  this:  Does  the  pendency  of  a  suit  in  a  state 
court  instituted  against  a  corporation  by  stockholders  for  the  protection  of 
their  rights,  and  the  possession  of  the  corporate  property  by  a  receiver  appoint- 
ed In  such  suit,  deprive  creditors  of  the  corporation  of  the  superior  right  con- 
ferred on  them  by  the  federal  statute  to  have  the  corporate  assets  brought 
Into  the  federal  court  for  administration  under  an  adjudication  in  bankruptcy, 
when  they  have  duly  asserted  the  right  and  had  the  corporation  declared  bank- 
rupt as  soon  as  it  was  known  to  be  insolvent  and  had  committed  an  act  of 
bankruptcy?  It  seems  clear  that  to  this  question  there  can  be  only  a  negative 
answer.  An  affirmative  answer  would  mean  that  the  stockholders  of  a  cor- 
poration or  the  members  of  a  partnership  could  at  their  wiU  deprive  creditors 
of  the  right  conferred  upon  them  by  the  federal  statute  to  have  the  property 
of  an  Insolvent  debtor  administered  by  the  bankruptcy  court.  Such,  a  case  is 
entirely  apart  from  those  cases  in  which  a  creditor  has  gone  into  the  state 
court  and  established  or  acquired  by  his  suit  a  legal  or  equitable  Uen  on  the 
property  in  the  hands  of  the  court  four  months  before  the  fiUng  of  the  petition 
In  bankruptcy.  In  such  cases  the  courts  have  held  that  the  creditor  is  entitled 
to  enforce  his  lien  in  the  first  court  that  acquired  jurisdiction.  The  distinct 
tlon  is  also  evident  between  this  case  and  those  cases  where  the  state  court 
held  the  property  by  its  receiver,  and  there  was  no  question  of  the  subsequent 
coming  Into  existence  of  facts  giving  rise  to  the  right  to  invoke  the  exclusive 
jurisdiction  of  the  federal  court" 

It  is  further  contended  by  counsel  for  appellant  that,  it  appearing 
that  ''within  four  months  next  preceding  the  filing  of  the  petition^ 
while  insolvent,  the  Davy-Pocahontas  Coal  Company,  a  corporation, 
committed  an  act  of  bankruptcy,  in  that  it  did  suffer  and  permit,  while 
insolvent,  certain  of  its  creditors  to  obtain  a  preference  without  legal 
proceedings,  and  did  not,  at  least  five  days  before  sale  or  final  dis- 
position of  any  property  affected  by  such  preferences,  vacate  or  dis- 
charge such  preferences,"  the  court  should  have  held  that  these  facts 
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were  sufficient  to  constitute  an  act  of  bankruptcy.  In  view  of  our 
disposition  of  the  first  assignment  of  error,  as  well  the  seventh  ground 
upon  which  defendant  moved  to  dismiss  the  petition  in  the  court 
below,  we  do  not  deem  it  essential  to  decide  this  or  the  other  ques- 
tions raised,  in  order  to  reach  a  correct  determination  of  the  contro- 
versy. 

For  the  reasons  stated,  the  judgment  of  the  lower  court  is  re- 
versed. 


8N0WDEN  T.  FT.  LTON  CANAL  CO. 
(Clicult  Court  of  Appeals,  Eighth  Circuit     December  14,  1016^) 

No.  4644. 

1.  Apfkai.  and  Brrob  ^s»254— Bjeyikw  of  BiJLiifo  on  Dkmubbeb— Nbokssitt 

or  Exceptions. 

An  exception  is  not  necessary  to  open  a  question  of  law  arising  in  the 
sustaining  of  a  demurrer  to  a  complaint. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  ff  1486, 
1487;   Dec.  Dig.  «=»254.] 

2.  Pleading  ^=s>418(1) — Ruling  on  Dekubrxi^— Epfeot  or  Pleading  Oveb. 

Error  In  the  sustaining  of  a  demurrer  to  a  complaint  is  not  waived  by 
the  filing  of  an  amended  complaint,  where  the  latter  is  stricken  from 
the  files. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  ||  1390,  1403; 
Dec.  Dig.  «=s>418(l).] 

3.  Appeal  and  E&rob  ^=»870(5) — ^Assignment  or  Ebbobs — ^Buxjngb  on  De- 

KUBBEB. 

A  ruling  sustaining  a  demurrer  to  a  complaint^  where  no  amended  com- 
plaint is  filed,  is  reviewable  on  an  assignment  of  error  to  the  Judgment 
dismissing  the  action. 

[Ed.  Note. — ^£V>r  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  ||  d496, 
8506-3508;   Dec.  Dig.  «=3>870(5).] 

4.  BiaNBNT  Domain  ^s»270— Remedies  or  Owneb  or  Pbopxbtt — ^Recovebt  or 

Compensation. 

Where  an  irrigation  company  authorized  to  condemn  land  for  its  works, 
without  instituting  such  proceedings  or  tbe  payment  of  compensation,  con- 
structed a  permanent  reservoir  on  the  land  of  another,  the  owner,  in  the 
absence  of  a  statute  requiring  him  to  proceed  under  the  condemnation 
statute,  may  waive  the  tort  and  maintain  an  action  on  an  implied  con- 
tract to  recover  the  value  of  the  land  so  taken  and  held. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  ||  706- 
716,  741 ;   Dec.  Dig.  «=»270.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Colorado ;  Robert  E.  Lewis,  Judge. 

Action  by  Howard  Snowden  against  the  Ft.  Lyon  Canal  Company. 
Judgment  for  defendant,  and  plaintiff  brings  error.    Reversed. 

John  Campbell,  of  Denver,  Colo.  (A.  H.  Felker  and  John  T.  Bar- 
nett,  both  of  Denver,  Colo.,  on  the  brief),  for  plaintiff  in  error. 

Henry  A.  Dubbs,  of  Denver,  Colo.  (Henry  C.  Vidal,  of  Denver, 
Colo.,  on  the  brief),  for  defendant  in  error. 

^s9For  other  cases  see  same  topic  ft  KET-NUMBBR  In  all  Kej-Numbered  Uigesta  ft  Indexes 
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Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  VAN 
VALKENBURGH,  District  Judge, 

GARLAND,  Gircuit  Judge.  The  plaintiff,  Snowden,  a  citizen  of 
Pennsylvania,  sued  the  defendant  canal  company,  a  Gblorado  corpora- 
tion, and  stated  his  cause  of  action  as  follows: 

*'(2)  That  the  defendant  has  the  authority,  under  and  by  virtue  of  the  laws 
of  the  stat^  of  Colorado  In  such  case  made  and  provided,  and  upon  compli- 
ance with  the  laws  of  said  state,  to  exercise  the  right  of  eminent  domain  to 
acquire  all  the  necessary  privileges,  easements,  and  rights  of  way  for  the 
purpose  of  constructing  the  ditches,  canals,  and  reservoir  hereinafter  men- 
tioned. 

"(3)  That  said  Howard  Snowden  Is  now,  and  at  all  times  herein  mentioned 
has  been,  the  owner  In  fee  and  entitled  to  the  possession  of  the  following  de- 
scribed tract  or  parcel  of  land,  situate,  lying,  and  being  in  the  county  of  Bent 
and  state  of  Colorado,  and  more  particularly  described  as  foUows^  to  wit: 
The  8.  W.  %  of  section  8  In  township  21  south,  range  62  west  of  the  Sixth 
principal  meridian;  and  that  the  said  Howard  Snowden  Is  the  only  person 
Interested  in  the  said  property  as  owner,  or  otherwise,  as  appears  of  record 
In  the  office  of  the  clerk  and  recorder  of  Bent  county,  Colo. 

"(4)  That  during  the  years  1910  and  19X1*  or  thereabouts,  the  said  defend- 
ant, by  Its  agents,  servants,  and  employ^,  without  the  knowledge  or  consent 
of  the  plaintiff  herein,  and  without  any  right  or  authority  so  to  do,  wrongfully 
entered  upon  said  land  of  the  plaintiff  herein,  and  constructed  upon  parts 
thereof  hereinafter  described  a  reservoir  for  the  purpose  of  storage  of  water, 
and  erected  for  that  purpose  a  large  dam  of  dirt  and  rock  about  20  feet  wide 
at  the  top  and  about  16  feet  In  height,  and  is  making  claim  of  a  permanent 
occupation  of  said  premises  for  the  purpose  herein  mentioned. 

"(5)  That  the  defendant,  for  the  purpose  above  mentioned,  wrongfully  ap- 
propriated for  Its  own  use,  and  took  possession  of  and  occupied,  and  now  con- 
tinues to  so  wron^uUy  appropriate  and  to  so  hold  possession  of  and  occupy, 
about  122.5  acres  of  land  belonging  to  said  Howard  Snowden,  lying  in  the  said 
S.  W.  %  of  section  8,  township  21  south,  range  52  west  of  the  Sixth  principal 
meridian,  and  being  more  particularly  described  as  follows,  to  wit:  Beginning 
S.  W.  cor.  Sec  8;  thence  N.  80'  61'  B.,  895.9  ft;  thence  N.  43*  05'  E.,  2,524.8 
ft;  thence  N.  88*  45'  E.,  19.6  ft,  to  center  line  Sec  8;  thence  north  800.2  ft 
to  center  Sec  8;  thence  S.  89*  51'  W..  2,640  ft.,  to  W.  %  cor.  Sec.  8;  thence 
south  2,640  ft  to  place  of  beginning.  That  said  122.5  acres  was,  at  the  time 
It  was  so  taken  and  appropriated,  as  herein  set  forth,  of  the  value  of  $13,965, 
and  that  by  reason  of  the  acts  of  said  def^idant  the  said  Howard  Snowdoi 
has  sustained  damages  to  his  land  In  the  sum  of  $13,965. 

"(6)  That  the  said  defendant  has  not  paid  for  any  part  of  the  land  herein 
above  described,  so  taken  by  It,  and  has  not  paid  said  damages,  nor  any  part 
thereof,  to  the  said  plaintiff,  and  no  proceedings  have  been  Instituted  for  the 
purpose  of  ascertaining  the  damages  due  said  plaintiff  for  the  property  so 
taken  and  damaged." 

There  was,  of  course,  a  demand  for  judgment 

The  defendant  demurred  to  the  complaint  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  sustained  and  no  exception  taken  to  the  ruling.  An 
amended  complaint  was  filed  which  on  motion  was  stricken  from 
the  files  for  the  reason  that'  in  legal  effect  it  in  no  way  differed  from 
the  original  complaint  The  order  which  struck  the  amended  com- 
plaint from  the  files  also  dismissed  the  action.  The  paragraph  of 
the  order  which  struck  the  complaint  from  the  files  preceded  the 
paragraph  dismissing  the   action.     To  this  order  the   plaintiff   ex- 
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cepted  and  sued  out  a  writ  of  error  to  review  the  judgment  of 
dismissal. 

It  is  assigned  as  error  that  the  court  erred  in  rendering  judgment 
in  favor  of  the  defendant,  or,  in  other  words,  in  dismissing  tlie  action. 
The  argument  of  counsel  for  plaintiff  is  chiefly  directed  to  showing 
that  the  trial  court  erred  in  sustaining  the  demurrer  to  the  original 
complaint.  Counsel  for  defendant  insist  that  the  ruling  on  the  de- 
murrer is  not  open  for  consideration  because:  (1)  That  the  ruling  was 
not  excepted  to;  (2)  that  the  plaintiff  waived  the  error,  if  any,  in 
the  ruling  by  filing  an  amended  complaint;  (3)  the  ruling  is  not  as- 
signed as  error. 

[1]  In  regard  to  the  first  objection,  it  may  be  said  that  no  exception 
is  necessary  to  open  the  question  of  law  arising  on  the  sustaining  of 
the  demurrer.  Denver  v.  Holmes  Savings  Bank,  236  U.  S.  101,  35 
Sup.  Ct.  265,  59  L.  Ed.  485;  Nalle  v.  Oyster,  230  U.  S.  165,  33  Sup. 
Ct.  1043,  57  L.  Ed.  1439. 

[2]  In  regard  to  the  second  objection,  it  may  be  said  that  the  reason 
for  the  rule  that  when  one  amends  his  pleading  after  it  has  been  at- 
tacked successfully  by  demurrer  thereby  waives  any  error  in  the  ruling, 
IS  that  by  so  doing  he  voluntarily  accepts  the  ruling  and  seeks  to  cure 
the  defect  in  the  pleading  by  substituting  a  new  pleading  for  the  old, 
thereby  rendering  the  ruling  immaterial,  but  if  the  new  pleading  is 
stricken  he  ought  not  to  be  held  to  have  waived  the  error  in  the 
ruling  sustaining  the  demurrer,  as  there  is  no  new  pleading  which  can 
be  said  to  have  taken  the  place  of  the  old.  The  attempt  to  do  what 
would  have  amounted  to  a  waiver  has  not  been  accomplished.  More- 
over, according  to  the  record  there  was  no  amendment  of  the  com- 
plaint. 

[3]  When  the  case  was  dismissed  there  was  only  of  record  the  orig- 
inal complaint,  the  demurrer  thereto,  and  the  order  sustaining  the  de- 
murrer. The  case  was  dismissed  for  the  reason  that  a  demurrer  had 
been  sustained  to  the  complaint,  and  no  amended  complaint  filed ;  there- 
fore, we  think,  that  to  assign  as  error  the  entry  of  the  judgment  of 
dismissal  was  sufficient  in  this  case  to  permit  the  consideration  of  the 
question  as  to  whether  there  was  error  in  the  ruling  sustaining  the  de- 
murrer.   We  will  now  proceed  to  consider  that  question. 

[4]  The  complaint,  in  brief,  is  this:  The  defendant  having  the  right 
of  eminent  domain  under  the  laws  of  Colorado  to  acquire  land  for  the 
construction  of  a  re$ervoir  for  the  storage  of  water,  without  plaintiff's 
consent,  took  possession  and  occupied,  and  now  continues  to  appropri- 
ate and  occupy,  a  tract  of  land  belonging  to  the  plaintiff  containing 
122.5  acres,  and  constructed  thereon  a  reservoir  for  the  storage  of 
water,  and  in  the  construction  of  said  reservoir  erected  a  dam  of  dirt 
and  rock  about  20  feet  wide  at  the  top  and  about  16  feet  in  height,  with 
the  intention  to  permanently  occupy  the  same.  The  value  of  the  land 
taken  is  alleged  and  judgment  demanded  for  said  value.  That  the 
complaint  alleges  a  taking  of  the  land  in  question  seems  clear,  and  that 
plaintiff  is  entitled  to  just  compensation  for  the  land  taken  necessarily 
follows.  Counsel  for  defendant,  however,  insist  that  the  plaintiff  can- 
238F.— «2 
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not  recover  the  value  of  the  land  as  damages.    Their  position  stated  in 
their  brief  is  as  follows : 

"The  correct  view  of  the  sitnatlon  Is  that  defendant  was  a  trespasser  and 
as  such  was  liable  in  damages  in  a  proper  suit  for  its  past  unlawful  occupan- 
cy if  any  such  were  claimed,  and  that  it  was  also  subject  to  a  judgment  oust- 
ing it  from  possession  or  restraining  its  operations  until  condemnation.  This 
was  the  extent  of  its  liability,  but  the  action  before  this  court  is  not  of  that 
character." 

We  have  not  been  referred  to  any  legislation  of  the  state  of  Colo- 
rado, nor  have  we  been  able  to  find  any,  which  would  compel  tfie  land 
owner  to  proceed  under  the  condemnation  statute  to  recover  his  dam- 
ages; and,  the  complaint  having  alleged  that  no  proceedings  had  been 
instituted  by  the  defendant  for  the  purpose  of  ascertaining  the  dam- 
ages due  said  plaintiflE  for  the  property  taken  and  damaged,  the  defend- 
ant is  not  at  liberty  on  the  present  record  to  claim  the  benefit  of  any 
provision  of  the  condemnation  statute.  The  question  then  is :  May  the 
plaintiff  waive  the  tort,  conceding  the  facts  pleaded  show  a  trespass  on 
the  part  of  the  defendant,  and  sue  as  upon  an  implied  contract  for  the 
value  of  the  land?  The  case  of  United  States  v.  Great  Falls  Mfg.  Co., 
112  U.  S.  645,  S  Sup.  Ct.  306,  28  L.  Ed.  846,  was  a  case  where  the 
Great  Falls  Company  had  recovered  a  judgment  in  the  Court  of  Claims 
against  the  United  States  for  the  sum  of  $15,692,  as  compensation  for 
all  past  and  future  use  and  occupation  by  the  United  States  of  certain 
land,  water  rights,  and  privileges,  claimed  by  that  company.  The 
damages  recovered  in  the  Court  of  Claims  were  for  land  and  water 
rights  taken  and  used  by  the  officers  and  agents  of  the  government 
without  condemnation  proceedings  and  without  any  compensation  hav- 
ing been  made  therefor  to  the  Great  Falls  Company.  The  question 
propounded  by  the  Supreme  Court  was : 

"By  what  authority  have  they  (officers  and  agents  of  the  goTemment)  ap- 
propriated to  public  use  the  property  of  the  claimant?  The  answer  to  this 
Question  will  determine  whether  the  present  demand  of  the  claimant  arises 
out  of  an  implied  contract,  and  therefore  enforceable  by  suit  against  the 
United  States  in  the  Court  of  Claims.** 

The  court  then  proceeded  to  answer  the  question  as  follows: 

''It  seems  clear  that  these  property  rights  have  been  held  and  used  by  the 
agents  of  the  United  States  under  the  sanction  of  legislative  enactments  by 
Congress ;  for  the  appropriation  of  money  speciflcally  for  the  construction  of 
the  dam  from  the  Maryland  shore  to  Conn's  Island  was,  all  the  circumstances 
considered,  equivalent  to  an  express  direction  by  the  legislative  and  executive 
branches  of  the  government  to  its  officers  to  take  this  particular  property  for 
the  public  objects  contemplated  by  the  scheme  for  supplying  the  capital  of 
the  nation  with  wholesome  water.  The  making  of  the  improvements  neces- 
sarily involves  the  taking  of  the  property;  and  if,  for  the  want  of  formal 
proceedings  for  its  condemnation  to  public  use,  the  claimant  was  entitled,  at 
the  beginning  of  the  work,  to  have  the  agents  of  the  government  enjoined 
from  prosecuting  it  until  provision  was  made  for  securing,  in  some  way,  pay- 
ment of  the  compensation  required  by  the  Constitution — upon  which  question 
we  express  no  opinion — there  is  no  sound  reason  why  the  claimant  might  not 
waive  that  right,  and,  electing  to  regard  the  action  of  the  government  as  a 
taking  under  its  sovereign  right  of  eminent  domain,  demand  Just  compensa- 
tion. Kohl  V.  United  States,  91  U.  S.  367,  374  [23  L.  Ed.  4491.  In  that  view, 
we  are  of  opinion  that  the  United  States,  having  by  its  agents,  proceeding 
under  the  authority  of  an  act  of  Congress,  taken  the  property  of  the  claim- 
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ant  for  public  nse,  are  under  an  obligation,  Imposed  by  the  Oonstltntlon,  to . 
make  compensation.  The  law  will  Imply  a  promise  to  make  the  required  com* 
pensatlon,  where  property,  to  which  the  government  asserts  no  title,  Is  taken, 
pursuant  to  an  act  of  Congress,  as  private  property  to  be  applied  for  public 
uses.  Such  an  implication  being  consistent  with  the  constitutional  duty  of  the 
government,  as  well  as  with  common  justice,  the  claimants  cause  of  action 
is  one  that  arises  out  of  implied  contract,  within  the  meaning  of  the  statute 
which  confers  Jurisdiction  upon  the  Court  of  Claims  of  actions  founded  'upon 
any  contract,  express  or  implied,  with  the  government  of  the  United 
Btatee.'    •    •    • 

"In  the  present  case,  there  were,  it  is  true,  no  statutory  proceedings  for  the 
condemnation  of  the  claimant's  property  rights.  Such  proceedings,  as  has 
been  stated,  were  instituted  by  the  United  States  in  one  of  the  courts  of  Mary- 
land, In  which  the  property  rights  of  the  claimant  were  expressly  recognized. 
But  they  were  abandoned.  One  reason,  perhaps,  for  such  abandonment,  was 
that,  in  the  judgment  of  the  ofBcers  of  the  United  States,  a  fair  assessment 
of  damages  could  not  be  had  In  the  mode  prescribed  by  the  Maryland  stat- 
ute. Be  this  as  it  may,  it  is  dear,  from  the  record,  that  the  government  did 
not  assert  title  in  Itself  to  this  property,  at  the  time  it  was  taken. 

"Having  abandoned  the  proceedings  of  condemnation,  the  proper  officers  of 
the  government,  in  conformity  with  the  acts  of  Congress,  constructed  the 
dam  from  the  Maryland  shore  to  Conn's  Island,  the  doing  of  which  necessarily 
Involved  the  occupation  and  use  of  the  property,  as  contemplated  in  what 
was  called  the  fourth  plan  for  bringing  water  from  the  Great  Fulls  to 
Washington  and  Georgetown.  In  such  a  case.  It  is  difficult  to  perceive  why 
the  legal  obligation  of  the  United  States  to  pay  for  what  was  thus  taken  pur- 
suant to  an  act  of  Congress  is  not  quite  as  strong  as  it  would  have  been 
had  formal  proceedings  for  condemnation  been  resorted  to  for  that  purpose. 
If  the  claimant  makes  no  objection  to  the  particular  mode  in  which  the  prop- 
erty has  been  taken,  but  substantially  waives  it,  by  asserting,  as  is  done 
in  the  petition  in  this  case,  that  the  government  took  the  property  for  the 
public  uses  designated,  we  do  not  perceive  that  the  court  is  under  any  duty 
to  make  the  objection  in  order  to  relieve  the  United  States  from  the  obligation 
to  make  Just  compensation.** 

In  Great  Falls  Mfg.  Co.  v.  Attorney  General,  124  U.  S.  581,  8  Sup. 
Ct  631,  31  L.  Ed.  527,  it  was  said: 

"Even  if  the  secretary's  survey  and  map,  and  the  publication  of  the  Attor- 
ney General's  notice,  did  not,  in  strict  law.  Justify  the  former  in  taking  pos- 
session of  the  land  and  water  rights  in  question,  it  was  competent  for  the 
company  to  waive  the  tort,  and  proceed  against  the  United  States,  as  upon  an 
implied  contract;  it  appearing,  as  it  does  here,  that  the  government  recognizes 
and  retains  the  possession  taken  in  its  behalf  for  the  public  purposes  indicated 
in  the  act  under  which  its  officers  have  proceeded.*' 

In  the  case  of  United  States  v.  Lynah,  188  U.  S.  445,  23  Sup.  Ct. 
349,  47  L.  Ed.  539,  it  was  decided  tfiat  where  the  government  of  the 
United  States,  by  the  construction  of  a  dam  or  other  public  works,  so 
floods  lands  belonging  to  an  individual  as  to  totally  destroy  its  value, 
there  is  a  taking  of  private  property  within  the  scope  of  the  fifth 
amendment;  that,  when  the  government  appropriates  property  which 
it  does  not  claim  as  its  own,  it  does  so  under  an  implied  contract  that 
it  will  pay  the  value  of  the  property  it  so  appropriates ;  that  the  flood- 
ing of  the  land  was  an  actual  appropriation  of  the  same,  including  the 
possession  and  the  fee,  and,  when  the  amount  awarded  as  compensa- 
tion is  paid,  the  title,  the  fee,  and  whatever  rights  may  be  adjudged 
thereby  pass  to  the  government,  which  becomes  henceforth  the  full 
owner.    In  the  case  last  cited  it  was  also  said : 
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"It  does  not  appear  that  the  plaintiffs  took  any  action  to  stop  the  work 
done  by  the  goyernment,  or  protested  against  it  Their  inaction  and  silence 
amount  to  an  acquiescence — an  assent  to  the  appropriation  by  the  goyemmenU 
In  this  respect  the  case  is  not  dissimilar  to  that  of  a  landowner  who,  know- 
ing that  a  railroad  company  has  entered  upon  his  land  and  is  engaged  in  con- 
structing its  road  without  haying  complied  with  the  statute  in  respect  to  con- 
demnation, is  estopped  from  thereafter  maintaining  either  trespass  or  eject- 
ment, but  is  limited  to  a  recoyery  of  compensation.  Roberts  y.  Northern 
Pacific  RaUroad,  168  U.  S.  1,  11  [16  Sup.  Ot  756,  39  L.  Ed.  873];  Northern 
Pacific  Railroad  y.  Smith.  171  U,  S.  260  [18  Sup.  Ct.  794,  43  U  Ed.  157],  and 
cases  cited  in  the  opinion." 

This  seems  to  be  the  law  in  Colorado:  Denver  &  S.  F.  Rv.  Co.  v. 
School  District,  14  Colo.  327,  23  Pac.  978;  Denver  &  R.  G.  R.  R.  Co. 
V.  Doelz,  49  Colo.  55,  111  Pac.  595 ;  Edwards  v.  Roberts,  26  Colo.  App. 
538,  144  Pac.  856;  Stuart  et  al.  v.  Colo.  Eastern  R.  Co.  (Colo.)  156 
Pac.  152. 

It  is  the  rule  generally:  Zimmerman  v.  Kansas  City  N.  W.  Co.,  144 
Fed.  622,  624,  75  C.  C.  A.  424  (8th  Circuit);  2  Elliott  on  Railroads  (2d 
Ed.)  pars.  1049  and  1049B;  Smith  v.  Chicago,  A.  &  St  Louis  R.  Co., 
67  111.  191 ;  McClinton  v.  Pittsburgh-Fort  Wayne  &  C.  R.  Co.,  66  Pa. 
404;  Wichita  &  Western  R.  Co.  v.  Gette  Fechheimer,  36  Kan.  45,  12 
Pac.  362;  A.  Cohen  v.  St.  Louis,  Ft.  Scott  &  W.  R.  Co.,  34  Kan.  158, 
8  Pac.  138,  55  Am.  Rep.  242;  C,  B.  U.  P.  R.  Co.  v.  Andrews,  26  Kan. 
702,  710;  Parsons  Water  Co.  v.  Knapp,  33  Kan.  752,  7  Pac.  568; 
United  States  v.  Great  Falls  Mfg.  Co.,  112  U.  S.  645,  5  Sup.  Ct.  306, 
28  L,  Ed.  846;  Blanchard  v.  Kansas  City  (C.  C.)  16  Fed.  444;  Stricklcr 
v.  Midland  Ry.  Co.,  125  Ind.  412,  25  N.  E.  455. 

It  is  admitted  by  counsel  for  defendant  that,  in  railroad  cases  where 
the  railroad  corporation  is  charged  with  a  public  duty,  the  rule  limiting 
the  landowner  to  a  suit  for  damages  where  he  has  acquiesced  in  the 
taking,  even  though  the  taking  be  unauthorized  and  unlawful,  is  as 
stated,  but  where  the  claim  is  made  in  a  case  like  the  one  at  bar  there 
would  be  no  reason  for  the  rule.  We  do  not  think  counsel  would  make 
this  claim  if  this  was  an  action  seeking  to  oust  the  defendant  from  the 
possession  of  the  land  and  remove  its  structures  therefrom;  on  the 
contrary,  we  are  of  the  opinion  that  counsel  would  be  here  urging  that 
the  plaintiff's  remedy  was  one  for  damages.  We  think  that  upon  rea- 
son and  authority  plaintiff  had  the  right  to  waive  the  tort  committed 
by  the  unlawful  taking  of  his  land  by  the  defendant  and  sue  upon  the 
implied  contract  for  the  value  thereof.  The  defendant  may  have  many 
good  defenses  to  this  action,  but  until  they  are  pleaded  and  proved  we 
may  not  consider  them.  The  court  erred  in  sustaining  the  demurrer 
to  Uie  complaint,  and  the  judgment  below  should  be  reversed,  and  the 
case  remanded,  with  instructions  to  the  trial  court  to  overrule  the  de- 
murrer, with  leave  to  the  defendant  to  answer  if  it  shall  be  so  advised. 

And  it  is  so  ordered. 
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MORTON  et  aL  t.  FT.  LYON  OANAL  GO. 
(Circuit  Court  of  Appeals,  Bigbth  Circuit    December  14^  lOia) 

No.  4645. 

EbONXNT  DOUAIN   ^=s>289 — JOINDSB   OF   Pl^AINTIFFS. 

The  complaint,  in  an  action  to  recover  damages  for  tlie  wrongful  appro- 
priation of  right  of  way  over  a  tract  of  land  by  an  irrigation  company, 
held  not  subject  to  demurrer  for  misjoinder  of  plaintiffs  because  of  the 
Joinder  of  a  plaintiff  whose  part  interest  in  the  land  had  been  disposed  of 
to  her  coplaintiff,  where  it  did  not  appear  from  the  pleading  whether  de- 
fendant entered  upon  the  land  before  or  after  such  disposition. 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Cent  Dig.  ||  789- 
796;   Dec.  Dig.  «=»289.1 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Colorado;  Robert  E.  Lewis,  Judge. 

Action  by  Nellie  W.  Morton  and  Frances  Kent  Wells  against  the 
Ft.  Lyon  Canal  Company.  Judgment  for  defendant,  and  plaintiffs 
bring  error*    Reversed. 

John  Campbell,  of  Denver,  Colo.  (A.  H.  Felker  and  John  T.  Bamett, 
both  of  Denver,  Colo.,  on  the  brief),  for  plaintiffs  in  error. 

Henry  A.  Dubbs,  of  Denver,  Colo.  (Henry  C.  Vidal,  of  Denver, 
Colo.,  on  the  brief),  for  defendant  in  error. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  VA»N 
VALKENBURGH,  District  Judge. 

CARLAND,  Circuit  Judge.    This  case  is  ruled  by  our  opinion  in 

No.  4644  (238  Fed.  495,  C.  C.  A.  — ),  this  day  filed,  except 

that  the  demurrer  in  this  case  stated  as  one  of  the  grounds  of  demur- 
rer that  there  was  a  misjoinder  of  parties  plaintiff.  The  complaint- 
alleges  that  title  to  the  land  taken  vested  in  the  plaintiffs  May  12, 
1899,  and  continued  in  them  until  June  17,  1911,  when  Frances  Kent 
Wells  conveyed  all  her  right,  title,  interest,  and  right  of  possession 
to  the  property  to  the  plaintiff  Nellie  W.  Morton. 

The  complaint  also  alleged  that  the  property  was  taken,  during  the 
years  1910  and  1911,  or  thereabouts.  It  does  not,  therefore,  clearly 
appear  whether  the  land  was  taken  while  the  title  was  in  both  of  the 
plaintiffs ;  but  it  might  have  been.  For  this  reason  we  do  not  think 
there  was  a  misjoinder  of  parties  plaintiff.  If  it  shall  happen  at 
the  trial  that  the  land  was  taken  when  one  of  the  plaintiffs  had  no  in- 
terest therein,  of  course  that  plaintiff  could  not  recover;  but  we  do 
not  think  the  complaint  was  bad  for  misjoinder  of  parties. 

The  judgment  is  reversed,  and  the  case  remanded,  with  instruc- 
tions to  overrule  the  demurrer,  with  leave  to  the  defendant  to  answer 
if  it  shall  be  so  advised. 

^s»For  oOiOT  CMM  SM  Mumt  tople  A  KBT-NUMBBB  in  all  Key-Nuinl>«red  Dlswts  ft  IndcxM 
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SMITH  T.  FT.  LYON  CANAL  CO, 
(Circuit  Court  of  Appeals,  Bigbth  Circuit.    December  14,  1016.) 

No.  4646. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District  of  Colo- 
rado;  Robert  E.  Lewis,  Judge. 

Action  by  Clara  V.  Smith  against  the  Ft  Lyon  Canal  Company.  Judgment 
for  defendant,  and  plalntlfE  brings  error.    Reversed. 

John  Campbell,  of  Denver,  Colo.  (A  H.  Felker  and  John  T.  Bamett,  both 
of  Denver,  Colo.,  on  the  brief),  for  plaintiff  in  error. 

Henry  A.  Dubbs,  of  Denver,  Colo.  (Uenry  C.  Yidal,  of  Denver,  Colo.,  on  the 
brief),  for  defendant  in  error. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  VAN  VALKEN- 
BURGH,  District  Judge. 

CARLAND,  Circuit  Judge.  This  case  is  ruled  by  our  opinion  in  No.  4644 
(Snowden  v.  Ft.  Lyon  Canal  Co.,  288  Fed.  495),  this  day  filed.  The  Jud|^ 
ment  herein  is  reversed,  and  the  case  remanded,  with  instructions  to  over- 
rule the  demurrer  with  leave  to  the  defendant  to  answer  the  complaint  if  it 
shall  be  so  advised. 


MERCHANTS'  NAT.  BANK  OF  MANDAN  et  aL  v.  FIRST  NAT.  BANK  OF 

DULUTH. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    December  12,  1916.) 

No.  4639. 

1.  Banes    and    Bankiito    ^=»178 — ^Disoount— Natubb    ot    TEANSAcnoN — 

"LOAH." 

A  transaction,  whereby  a  bank  indorsed  to  another  without  recourse  a 
number  of  notes  under  an  agreement  that  the  indorsee  would  credit  the 
indorser  with  the  amount  of  the  notes  and  interest  less  the  agreed  dls^ 
count,  and  that  whenever  any  of  the  notes  fell  due  the  account  was  to  be 
charged  with  the  amount  and  the  note  sent  to  the  indorser  for  collection, 
was  a  "loan**  with  collateral  security,  not  a  sale  of  the  notes. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  §§  66G- 
666;    Dec.  Dig.  <d»17& 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Loan.] 

2.  Banks  and  Banking  ^s»96 — Pledos — Statute — '•Disposing." 

Rev.  Codes,  N.  D.  |  4639,  subd.  8,  prohibiting  a  bank  association,  in 
selling  or  disposing  of  loans  made  on  real  estate  security,  from  guaran* 
teeing  the  payment  or  collection  thereof,  and  providing  that  a  contract 
guaranteeing  such  payment  shall  not  be  binding  on  the  bank,  does  not  ap- 
ply to  a  pledge  of  a  note  secured  by  real  estate  mortgage  to  secure  a 
loan  to  the  bank,  since  "disposing,'*  as  used  in  the  statute,  means  to  part 
with,  to  alienate. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  |  230; 
Dec.  Dig.  <S=5>96. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Dispose  Of.] 

8.  Banks  and  Bankh^g  ^s»113 — Authowtt  of  Cashier — Estoppel. 

Where  a  bank  had  without  question  received  and  applied  to  its  own  use 
money  loaned  by  another  bank  on  security  of  notes  indorsed  by  its 
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cashier,  it  cannot  question  the  cashier's  authority  to  agree  that  the 
amounts  of  those  notes  when  due  should  be  charged  against  it. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  ||  273- 
276;   Dec  Dig.  «=»lia] 

4.  Banks  and  Banking  ^=9237 — Tbansfeb  of  Assets — Liabiutt  fob  Debts. 
Where  the  stockholders  of  a  state  bank  organized  a  national  bank  which 
took  over  the  assets  of  the  state  bank  for  a  coosideratioa  of  one  dollar 
and  its  agreement  to  pay  the  deposits,  time  certificates,  cashier's  checks, 
and  certain  bills  payable  of  the  state  bank,  and  the  state  bank  returned  to 
Its  principal  stockholders  the  amount  of  the  assessment  levied  against 
all  the  shares  a  few  years  before  which  had  all  been  paid  by  the  principal 
stockholder,  and  the  sum  so  returned  was  used  by  him  to  repay  the  loan 
of  the  money  necessary  to  organize  the  national  bank  and  to  purchase  ad- 
ditional stock  In  the  national  bank,  the  transfer  of  the  assets  rendered 
the  national  bank  liable  for  the  amount  of  a  loan  made  to  the  state  bank 
secured  by  a  note  pledged  as  collateral. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  ||  8M- 
807;   Dec  Dig.  «=»237.) 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  North  Dakota ;   Charles  F.  Amidon,  Judge. 

Suit  by  the  First  National  Bank  of  Duluth  against  the  Merchants' 
National  Bank  of  Mandan  and  others.  Decree  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

W.  H.  Stutsman,  of  Mandan,  N.  D.  (Edward  Engerud,  Daniel  B, 
Holt,  and  John  S.  Frame,  all  of  Fargo,  N.  D.,  on  the  brief),  for  ap- 
pellants. 

W.  D.  Bailey,  of  Duluth,  Minn.  (Jed  L.  Washburn^  Oscar  Mitchell, 
A.  C.  Gillette,  and  J.  A.  Sinclair,  aU  of  Duluth,  Minn.,  on  the  brief), 
for  appellee. 

Before  SANBORN,  ADAMS,  and  GARLAND,  Circuit  Judges. 

GARLAND,  Circuit  Judge.  The  appellee,  the  First  National  Bank 
of  Duluth,  Minn.,  brought  this  action  against  appellants,  the  Farm- 
ers' &  Merchants'  Bank,  and  the  Merchants'  National  Bank,  both  of 
Mandan,  N.  D.,  and  F.  S.  Graham,  to  recover  the  sum  of  $4,860  with 
interest  at  6  per  cent,  per  annum  from  October  10,  1914.  By  stip- 
ulation the  case  was  tried  to  the  court  as  an  equitable  action.  Judg- 
ment was  rendered  in  favor  of  appellee,  and  appellants  appeal. 

The  facts  appearing  in  the  record  are  substantially  as  follows :  In 
the  spring  of  1913,  the  Farmers'  &  Merchants'  Bank  was  in  need 
of  funds  with  which  to  carry  on  its  business,  and  its  cashier,  E.  H. 
McHugh,  on  March  3,  1913,  went  to  appellee  to  arrange  therefor 
and  took  with  him  certain  notes  of  the  Farmers'  &  Merchants'  Bank 
bearing  interest  at  rates  from  6  per  cent,  to  12  per  cent,  per  an- 
num. Mr.  McHugh  stated  that  he  would  like  to  indorse  the  notes 
for  the  Farmers'  &  Merchants'  Bank  without  recourse,  whereupon 
it  was  agreed  that  the  notes  should  be  delivered  to  the  appellee,  the 
interest  thereon  figured  to  their  respective  maturities  at  the  respec- 
tive rates  which  they  bore,  and  that  the  total  sum  of  principal  and 
interest  to  the  respective  maturities  should  be  discounted  at  6  per 
cent,  per  annum  back  to  March  3,  1913,  and  the  Farmers'  &  Mer- 
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chants'  Bank  given  credit  on  the  books  of  appellee  accordingly.  It 
was  also  agreed  that  the  Farmers*  &  Merchants'  Bank  would  always 
maintain  an  account  with  appellee  to  the  extent  of  at  least  75  per 
cent,  of  the  amount  for  which  the  Farmers'  &  Merchants'  BaiJc 
had  been  given  credit,  and  when  the  notes  fell  due  the  respective 
amounts  thereof  were  to  be  charged  to  the  account  of  the  Farmers' 
&  Merchants'  Bank;  the  appellee  allowing  interest  on  daily  bal- 
ances at  the  rate  of  2^^  per  cent,  per  annum. 

Pursuant  to  this  arrangement,  the  appellee  gave  the  Farmers'  & 
Merchants'  Bank  credit  for  an  amount  equaling  the  principal  and  in- 
terest of  said  notes  at  the  rate  which  they  bore,  making  a  total  o£ 
$26,918.45,  less  6  per  cent,  per  annum  to  the  maturities  of  the  sev- 
eral notes.  The  Farmers'  &  Merchants'  Bank  received  the  full  amount 
of  the  credit  so  obtained.  The  notes  were  indorsed  by  the  Farmers' 
&  Merchants'  Bank  by  McHugh  without  recourse,  and  McHugh  also 
indorsed  them  individually.  The  transaction  was  entered  on  the  books 
of  appellee  under  an  account  with  the  Farmers'  &  Merchants'  Bank, 
and  the  notes  there  listed.  The  last  of  the  notes  on  the  list  was  one 
made  by  the  Mandan  Hospital  to  the  Farmers'  &  Merchants'  Bank, 
dated  dctober  10,  1912,  due  on  or  before  two  years  from  date  for 
$4,500  and  drawing  interest  at  8  per  cent,  per  annum.  The  Farm- 
ers' &  Merchants'  Bank  continued  to  carry  a  balance  in  its  account 
with  appellee,  and,  when  the  amount  represented  by  any  note  fell  due, 
the  appellee  charged  such  amount  to  this  account  and  forwarded  the 
corresponding  note  to  the  Farmers'  &  Merchants'  Bank. 

In  a  few  cases  the  Farmers'  &  Merchants'  Bank  forwarded  drafts 
for  the  aLmounts  due  on  some  of  the  notes  as  they  became  due.  In 
no  instance  did  the  original  makers  of  the^notes  pay  directly  to  the 
appellee,  and  all  dealings  with  reference  thereto  by  the  appellee  were 
with  the  Fanners'  &  Merchants'  Bank.  All  of  tfie  notes  became 
due  on  or  before  November  29,  1913,  except  that  of  the  Mandan  Hos- 
pital for  $4,500.  The  credit  given  by  appellee  on  its  books  to  the 
Farmers'  &  Merchants'  Bank  was  all  repaid  by  the  latter  except 
the  credit  for  the  Mandan  Hospital  note.  On  this  note  the  Farm- 
ers' &  Merchants'  Bank  paid  one  year's  interest  amounting  to  $360 
in  October,  1913.  When  the  note  fell  due  on  October  10,  1914,  there 
was  due  the  appellee  an  amount  equal  to  the  principal  of  $4,500  and 
one  year's  interest  $360,  making  a  total  of  $4,860,  the  amount  to 
recover  which  this  suit  was  brought. 

The  amount  due  is  made  plain  when  we  consider  that  the  Farmers' 
&  Merchants'  Bank  had  received  the  principal  and  interest  of  the 
note  less  6  per  cent,  per  annum  on  March  3,  1913.  About  March  2, 
1914,  the  Farmers'  &  Merchants'  Bank  became  involved  in  financial 
difficulties,  and  its  doors  were  closed  by  the  state  bank  examiner  of 
North  Dakota.  The  appellant  Graham,  who  had  been  a  national 
bank  examiner,  was  called  in  with  others  to  go  over  the  bank's  pa- 
per. As  a  result  of  this  examination,  $47,908.26  of  the  paper  was 
charged  oflf  as  worthless,  thereby  wiping  out  the  surplus  of  $10,000, 
the  capital  stock  of  $30,000,  undivided  profits  of  $5,88229,  and  loans 
and  discounts  $1,814.42. 
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At  this  time,  also,  one  J.  P.  Emster  went  to  the  various  stock- 
holders, and  obtained  $23,000  of  the  total  capital  stock  of  $30,000, 
giving  them  a  guaranty  to  protect  them  against  liability.  Emster 
was  thereupon  on  March  11,  1914,  elected  president  of  the  bank 
and  was  acting  as  such  at  the  time  of  the  following  transaction. 
Graham  and  Emster  were  in  constant  consultation  regarding  the 
affairs  of  the  bank,  and  on  March  11,  1914,  at  the  same  meeting 
when  Emster  was  elected  president,  a  resolution  was  passed  by  the 
stockholders  levying  a  100  per  cent,  assessment  on  the  stock  of  the 
bank.  Emster  paid  in  the  full  amount  of  $30,000,  $10,000  of  which 
was  advanced  to  him  by  Graham  therefor.  $23,000  of  this  was  jJaid 
in  by  Emster  and  Graham  on  account  of  the  stock  acquired  by  them, 
and  $7,000  was  paid  in  by  them  on  account  of  other  stockholders  who 
did  not  respond.  The  bank  then  opened  its  doors  for  business.  Five 
days  later,  while  Mr.  Ernster  was  still  president  and  while  he  and 
Graham  controlled  $23,000  of  the  $30,000  capital  stock,  a  resolution 
was  passed  by  the  three  directors  who  had  been  elected  at  the  meet- 
ing of  March  11,  1911,  after  .Emster  and  Graham  had  acquired  con- 
trol, accepting  the  offer  of  F.  S.  Graham  to  purchase  certain  as- 
sets of  the  bank  as  per  list  for  $27,863.10.  The  list  of  assets  re- 
ferred to  at  their  face  value  appears  from  the  evidence  to  have 
beien  $80,193.07.  The  evidence  shows  that  Graham  did  not  pay  any 
money  to  the  Farmers'  &  Merchants'  Bank  for  said  assets,  and  the 
bank  did  not  receive  any  consideration  therefor  except  the  sum  of 
$22,863.10,  which  was  paid  by  the  First  National  Bank  of  Fargo  for 
some  of  the  best  paper  in  the  list  of  assets  which  were  sold  to  Gra- 
ham. It  further  appears  in  the  evidence  that  Graham  realized  out  of 
the  assets  other  than  those  sold  to  the  First  National  Bank  of  Fargo 
between  $17,000  and  $18,000.  About  June  1,  1914,  Graham  was 
elected  president  of  the  Farmers'  &  Merchants'  Bank.  The  bank 
continued  in  business  until  August  31,  1914,  on  or  about  which 
date  it  was  decided  to  form  a  national  bank  and  take  over  the  as- 
sets of  the  Farmers'  &  Merchants'  Bank.  Graham  borrowed  of  the 
Farmers'  &  Merchants'  Bank  $17,500  for  the  purpose  of  aiding  in 
the  organization  of  the  appellant  Merchants'  National  Bank,  and  this 
loan  was  approved  by  the  directors  of  whom  Graham  was  one  by 
resolution  of  August  25,  1914.  Graham  used  this  money  and  pro- 
ceeded to  obtain  a  charter  for  the  Merchants'  National  Bank. 

When  the  national  bank  was  organized,  and  on  August  31,  1914, 
the  three  directors  of  the  Farmers'  &  Merchants'  Bank,  of  whom 
Graham  was  one,  passed  a  resolution  to  sell  to  the  new  bank  all  of 
its  assets  of  every  nature  in  consideration  of  $1  and  the  agreement 
of  the  new  bank  to  pay  the  deposits,  time  certificates,  cashier's  checks, 
and  $20,000  of  bills  payable  and  two  other  small  items  of  the  old 
bank.  'The  stockholders'  meeting  which  was  held  August  29th,  con- 
trolled by  Graham  through  his  own  stock  and  proxies,  voted  "to  dis- 
pose of  its  assets  provided  said  assets  shall  be  sold  for  enough  to 
pay  off  the  liabilities  of  this  bank  as  shown  by  its  books  on  date  of 
sale  of  said  assets."  By  this  same  resolution  the  Farmers'  &  Mer- 
chants' Bank  was  to  retum  to  Ernster  and  Graham  the  special  as- 
sessment levied  on  the  stock  in  the  spring  and  the  emergency  fund. 
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both  amounting  to  $30,000.  Graham  had  in  the  meantime  become 
the  owner  of  Emster's  interest  in  the  stock  and  everything  else,  so 
he  received  the  whole  $30,000.  He  used  this  $30,000  to  pay  for  that 
much  more  stock  in  the  Merchants'  National  Bank  of  Mandan;  that 
is,  having  a  credit  by  this  resolution  with  the  Farmers'  &  Merchants' 
Bank  of  $30,000,  he  applied  $17,500  of  it  to  cancel  his  note  given 
for  the  loan  of  that  amount  with  which  he  had  already  purchased 
stock  and  paid  in  the  balance  for  more  stock.  He  transferred  some 
of  this  stock  to  other  stockholders  in  the  old  bank.  The  $30,000  re- 
funded for  the  stock  assessment  of  the  old  bank  was  not  taken  over 
diriectly  by  the  new  bank,  but  was  refunded  to  Graham  and  by  him 
turned  in  to  the  bank  for  new  stock,  or,  as  he  says,  "The  new  bank 
took  $50,000  for  the  Merchants'  Bank  and  used  it  as  capital  stock." 

The  $30,000  paid  in  to  the  old  bank  as  an  assessment  belonged  to 
that  bank,  and  was  a  part  of  its  funds.  The  Merchants'  National 
Bank  on  the  morning  of  September  1st  opened  its  doors  for  business 
in  the  building  of  the  old  bank  with  the  same  set  of  clerks,  equip- 
ment, and  all  the  assets  of  the  old  bank;  the  only  difference  being 
that  they  brought  in  $20,000  more  capital  and  proceeded  with  $50,- 
000  instead  of  $30,000  capital.  There  was  no  closing  of  the  doors 
except  over  night.  By  this  transaction  the  defendant  Merchants'  Na- 
tional Bank  got  into  its  treasury  about  $30,000  of  the  assets  of  the 
Farmers'  &  Merchants'  Bank  which  was  a  trust  fund  of  the  old 
bank  for  its  creditors. 

The  claim  of  appellee  is  about  $5,000,  and  the  only  other  possible 
claim  against  the  old  bank  does  not  exce^jd  $5,000.  The  evidence 
shows  that  the  Mandan  Hospital  note  is  secured  bv  a  mortgage  in 
the  ordinary  form,  dated  October  10,  1912,  executed  by  the  Mandan 
Hospital  by  W.  A.  Lanterman,  president,  and  E.  H.  McHugh,  secre- 
tary, to  Lyman  N.  Gary,  trustee,  and  mortgages  all  of  block  4,  Heart- 
view  addition  to  the  town  of  Mandan,  to  secure  the  note  in  question. 

On  this  state  of  facts,  the  Farmers'  &  Merchants'  Bank  claims: 
(1)  That  the  transaction  of  March  3,  1913,  between  McHugh  as  its 
cashier  and  appellee,  constituted  a  sale  of  the  notes  to  appellant,  and 
the  transaction  ended  there,  so  far  as  it  was  concerned;  (2)  admit- 
ting the  transaction  to  have  constituted  a  loan,  and  that  the  agree- 
ment on  the  part  of  McHugh  that  the  notes  at  their  respective  ma- 
turities should  be  charged  to  the  Farmers'  &  Merchants'  Bank  con- 
stituted a  guaranty  of  payment,  then  the  guaranty  was  void  by  reason 
of  section  5150  of  the  Statutes  of  North  Dakota;  (3)  that,  if  the  trans- 
action constituted  a  loan  by  appellee  to  the  Farmers'  &  Merchants' 
Bank,  there  is  not  sufficient  evidence  to  show  that  F.  S.  Graham  or 
the  Merchants'  National  Bank  received  the  assets  of  the  Farmers' 
'  &  Merchants'  Bank  under  such  circumstances  as  would  render  them 
liable  for  appellant's  claim. 

On  the  other  hand,  appellee  claims:  (1)  That  the  transaction  be- 
tween McHugh  and  it  on  March  3,  1913,  constituted  a  loan  to  the 
Farmers'  &  Merchants'  Bank  of  the  amount  for  which  the  latter 
received  credit,  and  the  notes  were  taken  by  appellee  as  collateral 
security;  (2)  that  appellants  F.  S.  Graham  and  the  Merchants'  Na- 
tional Bank  have  received  all  the  assets  of  the  Farmers'  &  Merchants' 
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Bank  under  such  circumstances  as  would  make  them  liable  to  pay 
the  claim  of  appellee. 

[1]  The  trial  court  sustained  the  claim  of  appellee  and  rendered 
judgment  accordingly.  We  are  of  the  opinion  that  the  trial  court 
was  clearly  right  in  holding  that  the  transaction  of  March  3,  1913, 
constituted  a  loan  by  appellee  to  the  Farmers*  &  Merchants'  Bank 
of  the  amount  of  the  credit  given  the  latter  on  the  books  of  the 
former.  No  argument  can  make  the  case  any  stronger  or  different 
than  the  facts  appearing  in  the  evidence.  These  facts  show  to  our 
mind  beyond  question  that  the  transaction  constituted  a  loan,  and 
that  the  parties  thereto  in  all  their  dealings  treated  it  as  such. 

[2]  Section  5150,  subd.  8,  North  Dakota  Compiled  Laws  1913,  quot- 
ed in  the  brief  of  appellants,  did  not  become  effective  until  July  1, 
1913.  The  law  which  was  in  force  on  March  3,  1913,  is  found  in 
subdivision  8  of  section  4639,  Civil  Code  North  Dakota,  and  reads 
as  follows: 

*'No  such  association  shall  have  or  carry  among  Its  assets  at  any  one  time 
loans  dependent  wholly  upon  real  estate  security,  (and  they  shaU  only  be  upon 
first  mortgages)  In  an  amount  exceeding  one-half  of  Its  capital  stock  and  sur- 
plus, and  In  selling  or  disposing  of  said  loans  so  made  upon  real  estate  se- 
curity, no  such  association  shall  have  power  to  guarantee  the  payment  or  cel- 
lection  thereof,  and  any  such  guaranty  made  in  violation  of  this  provision 
shall  not  be  binding  upon  such  association^  but  shall  be  upon  the  person  or 
officer  making  the  same." 

As  we  decide  that  the  transaction  between  McHugb  and  appellant 
constituted  a  loan  with  a  pledge  of  the  notes  as  collateral,  we  are 
of  the  opinion  the  law  quoted  does  not  apply. 

[3]  The  loan  represented  by  the  Mandan  Hospital  note  was  not 
sold  nor  disposed  of  within  the  meaning  of  the  statute.  The  word 
"disposing"  as  used  in  the  statute  means  to  part  with;  to  alienate. 
This  must  be  so  for  the  reason  that  there  would  be  no  occasion  for 
the  Farmers'  &  Merchants'  Bank  to  guarantee  the  payment  of  a  loan, 
which  was  simply  transferred  as  collateral  security  for  the  pay- 
ment of  a  debt  for  which  the  bank  was  already  liable  according  to 
the  result  reached  by  us  in  this  case.  No  question  is  made  by  coun- 
sel for  appellants  as  to  the  authority  of  McHugh  to  agree  that  the 
notes  might  be  charged  to  the  Farmers'  &  Merchants'  Bank  at  their 
maturity.  We  mention  this  as  the  point  seems  to  have  been  raised 
in  the  trial  court,  but  counsel  no  doubt  were  convinced  that  there 
would  be  no  benefit  to  be  derived  from  contending  that  McHugh  had 
no  such  authority  in  view  of  the  settled  law  that,  whereas  in  the  case 
at  bar  the  bank  has  without  question  received  the  money  which  it  is 
sought  to  recover  and  applied  the  same  to  its  own  use  and  benefit, 
it  could  not  be  heard  to  question  the  power  and  authority  of  its 
cashier.  Citizens'  Bank  v.  Appleton,  216  U.  S.  196,  30  Sup.  Ct.  364, 
54  L.  Ed.  443 ;  Rankin  v.  Engel  Emigh,  218  U.  'S.  27,  30  Sup.  Ct. 
62,  54  L.  Ed.  915;  American  Nat.  Bank  v.  Nat.  Wall-Paper  Co.,  77 
Fed.  85,  23  C.  C.  A.  33  (8th  Cir.) ;  Planters'  Bank  v.  Union  Bank, 
16  Wall.  483,  21  L.  Ed.  473;  Wald  v.  Wheelon,  27  N.  D.  624,  147  N. 
W.  402;    First  National  Bank  v.  State  Bank,   15  N.  D.  594.   109 
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N.  W.  61;    Emerado,  etc.,  v.  Farmers'  Bank,  20  N.  D.  270,  127 
N.  W.  522,  29  L.  R.  A.  (N.  S.)  567. 

[4]  We  are  also  of  the  opinion  that  the  facts  in  this  case  in  regard 
to  the  transfer  of  the  assets  of  the  Farmers'  &  Merchants*  Bank  to 
Graham  and  the  Merchants'  National  Bank  show  a  liability  upon  the 
part  of  Graham  and  the  Merchants'  National  to  pay  the  claim  of 
appellee  under  the  well-known  rule  established  by  Louisville  Trust 
Co.  V.  Louisville,  etc.,  Co.,  174  U.  S.  674,  19  Sup.  Ct.  827,  43  L. 
Ed.  1130;  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Howard,  74  U.  S.  (7  Wall.) 
392,  19  L.  Ed.  117;  Chicago,  Mil.  &  St.  P.  Co.  v.  Third  Nat.  Bank  of 
Chicago,  134  U.  S.  276,  10  Sup.  Ct.  550,  33  L.  Ed.  900;  Cential 
Imp.  Co.  V.  Cambria  Steel  Co.,  201  Fed.  811,  120  C.  C.  A.  121  (8th 
Cir.);  Central  Imp.  Co.  v.  Cambria  Steel  Co.,  210  Fed.  696,  127 
C.  C.  A.  184  (8th  Cir.),  and  cases  cited. 

It  is  assigned  as  error  that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action;  but,  as  this  question  was  not 
raised  in  the  court  below  and  is  not  specified  as  error  or  argued  by 
counsel  for  appellants,  we  must  treat  the  assignment  as  abandoned. 

It  results  from  what  we  have  said  that  the  judgment  below  must  be 
a^rmed,  and  it  is  so  ordered. 
-  «•  * 

ADAMS,  Circuit  Judge,  concurred  in  the  decision  of  this  case,  but 
deceased  before  the  opinion  was  prepared. 


DUNN  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    January  8,  1917.) 

No.  2877. 

1.  Gband  Jttut  ^»8 — Seleotton. 

Judicial  Code,  |  276  (Act  March  8,  1911,  c.  231,  86  Stat  1164  [Comp. 
St.  1913,  I  12531),  declares  that  all  Jurors,  grand  and  petit,  including 
those  summoned  during  the  session  of  the  court,  shall  be  publicly  drawn 
from  a  box  in  which  the  names  shall  have  been  placed  by  the  clerk  of 
the  court,  and  a  commissioner  appointed  by  the  judge,  or  by  the  judge 
senior  in  commission  in  districts  having  more  than  one  Judge,  which  com- 
missioner shall  be  a  citizen  of  good  standing  and  a  well-known  member 
of  the  principal  political  party  opposing  that  to  which  the  derk  may  be- 
long, the  clerk  and  the  commissioner  each  placing  one  name  in  the  box 
alternately  until  the  whole  number  required  shall  be  placed  therein.  The 
clerk,  although  a  resident  of  the  district,  did  not  officiate  or  participate  in 
the  selection  of  the  names  and  the  drawing  of  the  grand  Jury,  which  was 
conducted  by  a  deputy  clerk  and  a  Jury  commissioner,  who  were  mem- 
bers of  the  same  political  party.  Held,  in  view  of  the  provisions  of  the 
statute  as  to  the  appointment  of  a  Jury  commissioner  who  should  be  a 
member  of  a  political  party  different  from  that  with  which  the  clerk  was 
affiliated,  the  statute  must  be  deemed  mandatory,  and  the  clerk  cannot 
delegate  the  duty  of  selecting  names  and  drawing  the  grand  Jury  to  his 
deputies;  hence  the  grand  jury  so  drawn  was  not  a  lawful  grand  Jury, 
and  the  indictment  found  thereunder  is  subject  to  attack. 

[Ed.  Note. — For  other  cases,  see  Grand  Jury,  Cent  Dig.  %%  16-20;  Dec. 
Dig.  <5=>8.] 

^=9For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digeste  ft  Indexes 

Digitized  by  VrrOOQlC 


DUNN  y.  UNITED  STATES  609 

2.  Gband  Jxtbt  ^=>8— Jxtbt  ^s>66(2) — Selection — ^Delegation  of  RroHTS. 
A  duty  as  tbat  of  selecting  the  persons  to  act  as  grand  or  petit  jurors 
must  be  performed  by  the  persons  authorissed  by  the  statute  to  make  the 
selection,  and  cannot  be  delegated  to  others. 

[Ed.  Note. — For  other  cases,  see  Grand  Jury,  Cent.  Dig.  ||  16-20;  Dec. 
Dig.  <d=»8;  Jury,  Cent  Dig.  |  284;  Dec.  Dig.  <Ss>66(2).] 

8.  Criminal  Law  «=»1019-*APFKAir— Pbbskntation  ov  Gbounds  or  Bstzew  in 
Court  Below. 

Where  accused,  by  plea  in  abatement  to  the  indictment,  attacked  the 
mode  of  selecting  the  grand  jury,  and  the  overruling  of  that  plea  is 
shown  by  the  record  proper,  the  question  is  sufficiently  reserved  for  re- 
view ;  exceptions  being  unnecessary. 

[Ed.  Note. — SV>r  other  cases,  see  Criminal  Law,  Cent  Dig.  f  2066;  Dec. 
Dig.  «=»1(M9.1 

4.  Cbiminal  JjJlw  <=5>1186(4>— Apfbal— Harmtjss  Error— "Dbfbot  in  Matter 
OP  Form." 

Where  the  derk  of  the  District  Court  did  not  participate  in  the  selec- 
tion of  the  grand  jury,  as  required  by  86  Stat,  at  L.  |  1164,  which  pro- 
vides for  the  selection  of  names  for  the  grand  jury  by  the  clerk  and  a 
commissioner  who  shall  be  a  member  of  the  opposite  political  party, 
the  error  is  prejudicial ;  the  statute  being  intended  to  prevent  the  pollu- 
tion of  the  stream  of  justice  at  its  source,  and  an  indictment,  found  by  a 
grand  jury  so  selected,  must  be  set  aside,  the  error  not  being  a  mere 
defect  in  matter  of  form,  which  Rev.  St  1025  (Comp.  St  1913,  |  1691)  de- 
clares shall  be  disregarded. 

[Ed.  Note,— For  other  cases,  see  Criminal  Law,  Dec.  Dig.  «=»1186(4).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Texas ;  Waller  T.  Burns,  Judge. 

Tom  Dunn  and  others  were  convicted  of  crime,  and  they  bring  er- 
ror.   Reversed. 

This  is  a  writ  of  error  from  a  judgment  of  conviction  on  two  indictments 
which,  by  order  of  the  court,  were  consolidated.  The  indictments  were  filed 
on  September  2,  1915,  and  September  6,  1915,  respectively.  To  each  of  them, 
as  stated  in  a  bill  of  exceptions,  before  any  other  plea  presented  or  entered, 
and  before  any  announcement,  and  before  the  cause  was  called  for  trial,  the 
defendants,  during  the  term  at  which  the  indictments  were  found  and  re- 
turned, filed  and  presented  in  open  court  to  the  court  for  its  action  a  plea  in 
abatement,  which  alleged,  as  ground  of  abatement,  in  addition  to  aUeged  non- 
conformity with  the  requirement  of  the  statute  (Judicial  Code,  |  276  [U.  S. 
Comp.  Stat.  1913,  i  1253])  as  to  the  manner  of  placing  names  in  the  box  from 
whidi  grand  and  petit  jurors  are  drawn,  that  the  grand  jury  that  found  and  re- 
turned the  indictment  was  not  a  lawful  grand  jury,  in  that  the  clerk  of  the 
court.  It.  C.  Masterson,  did  not  act,  officiate  or  participate  iu  the  selection  or 
drawing  of  such  grand  jury,  but  was  absent  from  the  city  of  Corpus  Christi, 
where  the  jury  was  drawn,  and  in  no  wise  supervised  or  conducted  the  selec- 
tion and  drawing  of  the  grand  jury,  which  was  drawn  by  J.  A.  Mount  a  depu- 
ty derk  of  the  District  Court,  and  J.  C.  McGill,  who  had  been  appointed  by 
the  court  as  jury  commissioner  for  the  Corpus  Christi  division,  in  the  place 
and  stead  of  B.  C.  Lasater,  the  jury  commissioner  of  that  division,  who  was 
absent  from  the  state,  from  names  selected  and  placed  in  the  box  by  said 
Mount  and  McGill,  who  were  members  of  the  same  political  party.  The 
plea  averred  that  L.  C.  Masterson,  the  clerk  of  the  court  at  the  time  of  se- 
lecting the  names  and  placing  them  in  the  jury  box  and  of  drawing  the  grand 
jury,  was  living  and  residing  within  the  district,  and  was  not  disqualified 
or  disabled  from  acting  as  clerk  of  the  court,  and  that  he  and  the  said  Mc- 
Gill belonged  to  the  same  political  party.  On  the  hearing  of  this  plea  by  the 
court  the  evidence  without  dispute  showed  that  the  names  which  the  jury 
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box  contiilned  when  the  srand  jury  waB  drawn  by  Mount  and  McGlll  were  se- 
lected and  placed  therein  by  them  substantially  In  the  manner  and  under 
the  circumstances  alleged  in  the -plea,  some  by  one  of  them  and  some  by  the 
other,  and  that  several  of  the  names  of  those  composing  the  grand  Jury  were 
selected  and  placed  in  the  box  by  Mount.  The  court  overruled  the  plea  in 
abatement    Its  action  in  so  doing  Is  assigned  as  error. 

Marshall  Hicks,  of  San  Antonio,  Tex.,  Jacob  F.  Wolters,  of  Hous- 
ton, Tex.,  James  R.  Dougherty,  of  Beeville,  Tex.,  and  B.  W.  Tea- 
garden,  of  San  Antonio,  Tex.  (Lane,  Wolters  &  Storey,  of  Houston, 
Tex.,  Edward  R.  Kleberg,  of  Corpus  Christi,  Tex.,  James  B.  Wells 
and  Harbert  Davenport,  both  of  Brownsville,  Tex.,  G.  R.  Scott,  Boone 
&  Pope,  of  Corpus  Christi,  Tex.,  Hicks,  Hicks,  Teagarden  &  Dick- 
son, of  San  Antonio,  Tex.,  and  Dougherty  &  Dougherty,  of  Beeville, 
Tex.,  on  the  brief),  for  plaintiffs  in  error. 

John  E.  Green,  Jr.,  U.  S.  Atty.,  of  Houston;  Tex. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  FOSTER, 
District  Judge. 

WALKER,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
With  reference  to  the  selection  and  drawing  of  grand  and  petit  jurors 
the  statute  provides  as  follows: 

"All  such  jurors,  grand  and  petit,  including  those  summoned  during  the  ses- 
sion of  the  court,  shall  be  publicly  drawn  from  a  box  containing,  at  the  time 
of  each  drawing,  the  names  of  not  less  than  three  hundred  persons,  possess- 
ing the  qualifications  prescribed  In  the  section  last  preceding,  which  names 
shall  bave  been  placed  therein  by  the  clerk  of  such  court  and  a  commissioner, 
to  be  appointed  by  the  Judge  thereof,  or  by  the  judge  senior  in  commission 
in  districts  having  more  than  one  judge,  which  commissioner  shall  be  a  citi- 
zen of  good  standing,  residing  in  the  district  in  which  such  court  is  held, 
and  a  well-known  member  of  the  principal  political  party  in  the  district  in 
which  the  court  is  held  opposing  that  to  which  the  clerk  may  belong,  the 
clerk  and  said  commissioner  each  to  place  one  name  in  said  box  alternately, 
without  reference  to  party  affiliations  until  the  whole  number  required  shall 
be  placed  therein."    36  Stat  L.  1164. 

In  the  opinion  rendered  in  the  case  of  United  States  v.  Chaires  et 
al.  (C.  C.)  40  Fed.  820,  it  was  said  in  reference  to  the  provision  just 
set  out : 

**An  inspection  of  this  statute  shows  that  the  work  of  preparing  the  names 
of  the  persons  possessing  the  qualifications  of  jurors,  and  placing  them  in  the 
box,  is  to  be  done  by  the  clerk  of  the  court  and  a  jury  commissioner  to  be  ap- 
pointed by  the  judge.  The  duty  to  be  performed  by  these  parties  is  clearly 
and  specifically  prescribed  in  the  statute.  It  may  be  considered,  and  probably 
is,  mandatory.    •    •    • " 

The  facts  of  that  case  did  not  call  for  a  decision  of  the  question 
presented  in  the  instant  case.  The  terms  of  the  statute  leave  no 
room  for  reasonable  doubt  that  it  is  the  clerk  himself,  not  his  deputy 
or  any  other  person  acting  in  his  stead,  who  is  designated  as  one  of 
the  two  officials  who  are  to  act  together  in  selecting  the  names  and 
placing  them  in  the  jury  box.  The  requirement  as  a  qualification 
of  the  commissioner  to  be  appointed  that  he  be  "a  well-known  mem- 
ber of  the  principal  political  party  in  the  district  in  which  the  court 
is  held  opposing  that  to  which  the  clerk  may  belong"  is  convincing 
evidence  of  an  intention  to  impose  upon  the  latter  3ie  duty  of  par- 
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ticipating  in  person  in  the  performance  of  the  duty  prescribed.  Where 
such  an  intention  is  disclosed  by  the  statute  which  imposes  the  duty, 
the  rule  which  generally  prevails  that  a  deputy  of  a  ministerial  officer 
can  do  every  act  which  his  principal  might  do  (The  Confiscation 
Cases,  20  Wall.  92,  111,  22  L.  Ed.  320)  can  have  no  application. 

[2]  Even  in  the  absence  of  such  a  clear  manifestation  of  a  pur- 
pose to  require  the  official  designated  to  perform  in  person  the  duty 
imposed,  the  generally,  if  not  universally,  prevailing  rule  is  that  such 
a  duty  as  that  of  selecting  the  persons  to  act  as  grand  or  petit  jurors 
must  be  performed  by  the  persons  appointed  to  make  the  selection, 
and  cannot  be  delegated  by  them  to  another  or  others.  State  v.  New- 
house,  29  La.  Ann.  824;  Klemmer  v.  Mount  Penn  Gravity  R.  R.  Co., 
163  Pa.  521,  30  Atl.  274;  Hulse  v.  State,  35  Ohio  St.  421 ;  Common- 
wealth v.  Graddy,  4  Mete.  (Ky.)  223;  Clare  v.  State,  30  Md.  163; 
24  Cyc.  212;  12  R.  C.  L.  1016,  1017.  This  view  was  plainly  ex- 
pressed in  the  opinion  in  the  case  of  United  States  v.  Greene  (D. 
C.)  113  Fed.  683,  692.  The  plea  in  abatement  under  consideration  in 
that  case  did  not  show  that  the  names  in  the  jury  box  were  not  law- 
fully selected  by  the  clerk  and  jury  commissioner  as  contemplated  by 
the  act. 

In  the  case  of  United  States  v.  Gale,  109  U.  S.  65,  71,  3  Sup.  Ct. 
1,  27  L.  Ed.  857,  Mr.  Justice  Bradley,  delivering  the  opinion  of  the 
court,  spoke  of  an  indictment  found  by  a  gfrand  jury  selected  by  per- 
sons having  no  authority  whatever  to  select  them  as  fundamentally 
defective.  While  it  was  disclosed  that  there  was  no  complaint  of 
that  kind  against  the  indictment  under  consideration  in  that  case, 
the  court's  enumeration  of  some  of  the  fundamental  requisites  of  a 
valid  indictment  is  not  to  be  disregarded.  The  expression  there  used 
was  explicitly  referred  to,  and  certainly  without  disapproval,  in  the 
opinion  in  the  case  of  Rodriguez  v.  United  States,  198  U.  S.  156,  25 
Sup.  Ct.  617,  49  L.  Ed.  994.  In  the  latter  case  it  appeared  that  an 
objection  to  the  indictment  very  similar  to  the  one  made  in  this  case 
existed ;  but  it  was  not  passed  on  by  the  court,  because  no  exception 
was  reserved  to  the  overruling  of  the  motion  in  arrest  of  judgment 
by  which  alone  it  was  raised. 

[3]  In  the  instant  case  the  objection  was  duly  and  seasonably  made 
by  plea  in  abatement  prior  to  arraignment,  and  the  overruling  of  that 
plea  is  shown  by  the  record  proper,  which  is  presented  for  review, 
and,  besides,  was  unnecessarily  excepted  to.  Crowley  v.  United 
States,  194  U.  S.  461,  24  Sup.  Ct.  731,  48  L.  Ed.  1075. 

[4]  The  statute  designates  the  officials  who  are  to  select  the  names 
to  be  drawn  from  for  jury  service.  A  body  made  up  of  persons  not 
so  selected  is  not  the  grand  jury  contemplated  by  the  law.  An  ob- 
vious purpose  of  the  enactment  was  to  provide  protection  against 
unfounded,  partisan,  and  malicious  prosecutions  by  confining  the  se- 
lection of  those  who  can  serve  as  grand  jurors  to  designated  officials, 
required  to  be  members  of  opposing  political  parties.  It  is  a  means 
adopted  to  secure  fair  dealing  and  impartiality  in  the  body  intrusted 
with  the  power  of  making  criminal  charges.  There  can  be  no  cer- 
tainty that  the  purposes  of  the  statute  will  not  frequently  be  de- 
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feated  if  an  Indictment,  which  is  seasonably  impeached  on  the  groimd 
that  it  'was  found  by  grand  jurors  selected  by  persons  having  no  au- 
thority whatever  to  select  them,  may  be  sustained  because  the  evi- 
dence adduced  with  reference  to  it  is  such  as  to  make  it  appear  that 
the  defendant  was  not  actually  prejudiced  as  a  result  of  tiie  selec- 
tion of  those  who  preferred  the  charge  having  been  made  without 
legal  authority.  Without  regard  to  other  obstacles  which  may  con- 
front one  situated  as  a  defendant  in  a  criminal  case  not  infrequently 
is,  the  secrecy  of  grand  jury  proceedings  often  must  stand  in  the  way 
of  existing  evidence  being  available  to  him  to  prove  that  improper 
influences  were  eflEective  in  bringing  about  the  finding  of  the  indict- 
ment against  him,  or  to  rebut  untrustworthy  evidence  adduced  to 
prove  the  absence  of  such  influences.  With  reference  to  the  partici- 
pation of  unauthorized  persons  in  the  selection  of  the  names  to  go 
in  the  jury  box,  from  which  panels  for  service  are  to  be  drawn,  it 
was  said,  in  the  opinion  in  the  case  of  United  States  v.  Murphy  (D. 
C.)  224  Fed.  554,  564: 

"The  law  has  specified  who  Is  to  make  the  selection  of  jurors,  and  it  is  un- 
safe and  unwise  to  permit  a  departure  from  its  provisions.  Courts  cannot 
stop  to  inquire  in  each  case  whether  such  participation,  however  indirect,  has 
been  harmful  in  a  given  case.  The  only  safe  rule  is  to  prohibit  and  con- 
demn it  absolutely.'* 

The  designation  made  by  the  statute  of  the  officials  charged  with 
the  duty  of  selecting  the  names  to  be  drawn  from  to  make  up  grand 
and  petit  juries  is  a  means  adopted  to  prevent  the  pollution  of  the 
stream  of  justice  at  its  source.  The  provision  was  intended  to  g^ard 
the .  administration  of  the  criminal  law  against  improper  influences. 
The  court  is  not  vested  with  a  discretionary  power  to  dispense  with 
a  compliance  with  an  essential  feature  of  a  safeguard  pre- 
scribed by  law.  An  impeachment  of  an  indictment  because  of 
a  noncompliance  with  the  requirement  that  the  names  put  in  the 
jury  box  be  selected  by  specified  ofiicials  is  not  a  suggestion  of  a 
defect  or  imperfection  in  matter  of  form  only  (U.  S.  Rev.  Stat  § 
1025  [Comp.  St.  1913,  §  16911),  but  goes  to  the  vital  question  of  the 
legality  of  the  existence  of  the  body  by  whicli  the  charge  was  made, 
and  of  its  right  or  power  to  make  a  charge  which  the  party  charged 
can  be  required  to  defend  against.  United  States  v.  Lewis  (D.  C.) 
192  Fed.  633.  The  conclusion  is  that  the  averments  of  the  plea  in 
abatement,  which  were  sustained  by  uncontradicted  evidence,  showed 
that  the  indictment  was  bad  because  of  a  noncompliance  with  a  funda- 
mental requisite  in  the  creation  of  the  grand  jury  which  returned  it. 
Because  of  the  error  committed  in  overruling  that  plea,  the  judgment 
under  review  is  reversed. 
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GOCA*<;OLA  CO.  y.  BENNETT  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit  .  December  8,  1916.) 

No.  4005. 

1.  Tbade-Mabkb  and  Tbads-Na]ce8^s»68 — Right  ov  Ownsb  or  Trads-BIabx 
— ^Unaxtthobizbd  BoTTLnfQ  or  Goods. 

A  manufacturer  of  a  syrup  used  with  carbonated  water  to  produce  a 
beverage  which  was  sold  either  at  soda  fountains  or  in  bottles,  whose 
registered  trade-marii  covered  both  the  syrup  and  the  beverage,  but  who 
bottled  none  of  the  beverage,  having  contracted  with  others  therefor  under 
contracts  requiring  the  purchase  of  syrup  from  the  manufacturer  and  its 
preparation  under  regulati(»s  to  protect  the  quality,  can  prevent  one  who 
has  not  the  manufacturer's  consent  from  bottling  the  syrup  with  carbo- 
nated water,  even  in  accordance  with  the  regulations,  and  selling  it  under 
the  trade-mark,  since  otherwise  the  manufacturer  would  have  no  means 
for  protecting  the  quality  of  the  goods  sold  under  his  trade-mark. 

(Ed.  Note. — ^For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  179;  Dec  Dig.  «=968.J 

1.  Tradk-Mabxs  and  Tradb-Namxb  4s»68— Biohts  or  Ownsb — Sales  in 
Bulk. 

When  a  manufacturer  of  an  article  of  food  or  drink  sells  it  in  bulk,  and 
also  puts  it  up  in  bottles  bearing  a  distinctive  trade-mark,  the  purchaser 
of  the  article  in  bulk  cannot  legally  bottle  it  and  affix  the  manufacturer's 
label  to  the  bottle. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  i  79;  Dec.  Dig.  «s>68.] 

S.  Monopolies  ^s»21— Violation  or  Anti-Tbust  Act— Bights  or  Ownbb  or 
Tbade-Mabk. 

The  Invalidity,  under  Sherman  Anti-Trust  Act  July  2,  1890,  c.  617,  26 
Stat.  209  (Comp.  St.  1913,  {}  8820-8830)  of  contracts  by  which  the  owner 
of  a  trade-mark  covering  both  a  syrup  and  the  beverage  made  therefrom 
granted  the  exdusive  right  to  bottle  the  beverage,  does  not  alfect  the 
owner's  right  to  prevent  the  sale  of  the  beverage  under  the  trade-mark 
by  one  who  bottled  it  without  consent 

[Ed.  Note.— For  other  cases,  see  Monopolies,  Cent.  Dig.  |  15;  Dec  Dig. 

«=:»21.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas ;  John  C.  Pollock,  Judge. 

Suit  by  the  Coca-Cola  Company  against  Charles  G.  Bennett  and 
another,  copartners  doing  business  as  Bennett  Mineral  &  Distilled  Wa- 
ter Company.  Judgment  for  the  defendants  (225  Fed.  429),  and  plain- 
tiff appeals.  Reversed  and  remanded,  with  instructions  to  grant  the 
injunction  prayed  for. 

Frank  F.  Reed  and  Edward  Rogers,  both  of  Chicago,  111.  (Candler, 
Thompson  &  Hirsch,  of  Atlanta,  Ga.,  Holmes,  Yankey  &  Holmes,  of 
Wichita,  Kan.,  Harold  Hirsch,  of  Atlanta,  Ga.,  and  Charles  G.  Yankey, 
of  Wichita,  Kan.,  on  the  brief),  for  appellant 

C.  M.  Williams,  of  Hutchinson,  Kan.,  for  appellees. 

Before  SANBORN,  ADAMS,  and  GARLAND,  .Circuit  Judges. 

GARLAND,  Circuit  Judge.  Appellant  brought  this  action  against 
appellees  to  restrain  an  alleged  trade-mark  infringement  and  unfair 

^s>For  other  cases  see  same  topic  ft  KBT-NUMBER  In  all  Key-Numbered  Diseete  ft  Indexes 
238  F.— 33 
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competition.  The  trial  court,  upon  consideration  of  the  pleadings  and 
certain  stipulated  facts,  dismissed  the  complaint  for  want  of  equity. 
The  facts  upon  which  appellant  relies  for  relief  are  substantially  as 
follows : 

Appellant  is  a  corporation  of  the  state  of  Georgia,  with  its  princi- 
pal place  of  business  at  Atlanta,  in  said  state.  Appellees  are  copart- 
ners doing  business  under  the  firm  name  of  Bennett  Mineral  &  Dis- 
tilled Water  Company  at  Hutchinson,  Kan.  Appellant  is  the  owner 
of  the  trade-mark  "Cfoca-Cola"  and  the  business  of  the  manufacture 
and  sale  of  two  kinds  of  syrup  in  connection  therewith.  The  trade- 
mark covers  both  the  syrups  and  beverages  made  therefrom.  It  was 
registered  in  the  Patent  Office  of  the  United  States  January  31,  1893, 
and  again  October  31,  1905.  The  name  "G>ca-Cola"  has  been  ex- 
clusively used  by  appellant  and  its  predecessors,  since  on  or  about  the 
year  1886,  for  the  purpose  of  identifying  the  syrups  manufactured  by 
it  and  its  predecessors  as  their  own  product,  and  to  distinguish  it 
from  all  other  articles  marketed  and  sold  by  others.  The  name  "Coca- 
Cola"  has  been  used  by  said  appellant  exclusively  in  connection  with 
its  product,  by  attaching  and  applying  said  name  to  all  barrels,  kegs, 
jugs,  bottles,  and  other  receptacles  containing  said  product,  and  also  by 
placing  said  name  on  labels  in  connection  therewith. 

Great  care,  skill,  and  judgment  have  at  all  times  been  used  by  appel- 
lant and  its  predecessors  in  the  manufacture  of  said  product,  Coca- 
Cola,  in  order  to  protect  it  from  contamination  and  impurities,  and  in 
the  barreling  and  putting  up  of  said  product,  so  that  the  product  should 
reach  the  consumer  in  a  clean  and  wholesome  condition,  and  great 
pains  have  also  been  taken  by  appellant  that  the  bottles  and  other  re- 
ceptacles in  which  the  product  has  been  placed  are  free  from  dirt  or 
objectionable  matter,  and  great  amounts  of  time  and  labor  have  been 
expended  by  appellant  in  marketing  and  selling  its  product  under  the 
name  "Coca-Cola"  throughout  the  United  States  and  in  foreign  cotm- 
tries.  Coca-Cola  is  universally  known,  and  large  sums  have  been  ex- 
pended ifi  advertising  said  product.  The  product  Coca-Cola  is  re- 
ceived by  the  consuming  public  in  two  ways^-over  the  soda  fountain, 
and  in  bottles.  The  syrup  as  such  is  not  consumed  by  the  public.  At 
the  soda  fountain  it  is  mixed  with  carbonated  water,  and  in  bottles  it 
is  similarly  mixed. 

Appellant  does  not  bottle  its  bottling  product  itself,  but  its  entire 
bottling  product  is  sold  under  contract  to  two  Tennessee  corporations, 
viz.  Coca-Cola  Bottling  Company  and  The  Coca-Cola  Bottling  Com- 
pany, which  in  turn  have  given  tiie  privilege  under  contract  to  certain 
other  corporations  and  individuals  to  bottle  the  syrup  made  for  bottling 
purposes  and  to  use  in  connection  therewith  the  trade-mark  "Coca- 
Cola."  Among  the  corporations  having  the  privilege  of  bottling  is  the 
Western  Coca-Cola  Bottling  Company.  Any  person  or  corporation 
receiving  authority  by  contract  to  bottle  and  sell  bottled  Coca-Cola  in 
a  prescribed  territory  agrees  to  bottle  the  same  in  the  following  man- 
ner: 

To  prepare  and  put  in  bottles  using  a  crown  stopper  thereon,  a  mix- 
ture of  Coca-Cola  syrup  and  of  water  charged  with  carbonic  acid  gas 
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under  pressure  of  not  less  than  one  atmosphere,  said  Coca-Cola  syrup 
and  said  water  in  said  mixture  to  be  used  in  proportions  of  n#t  less 
than  one  ounce  of  Coca-Cola  syrup  to  each  seven  or  eight  ounce  bot- 
tle of  carbonated  water,  making  thereof  a  carbonated  drink  of  the 
strength  statei  Said  person  or  corporations  also  agree  not  to  add 
any  compouno;  syrup,  color,  flavoring  matter,  acid,  headings,  sugar, 
or  other  sweetener,  or  any  other  preservative  of  any  name  or  nature, 
or  any  other  substance  or  ingredient  whatsoever,  or  any  water,  other 
than  pure  carbonated  water,  commonly  called  soda  water,  to  the  syrup 
furnished  by  the  plaintiff  or  to  the  water  used  for  carbonating,  and 
also  agree  not  to  use  for  said  Coca-Cola  syrup  any  substitute  what- 
ever, or  to  make  any  other  drink  and  sell  same  under  the  name  Coca- 
Cola. 

Coca-Cola  Bottling  Company  and  The  Coca-Cola  Bottling  Company 
of  Tennessee  take  the  entire  output  of  the  product  of  the  appellant 
manufactured  for  bottling -purposes.  No  other  person,  firm,  or  cor- 
poration buys  or  can  buy  the  same  from  the  appellant.  The  appellant 
is  in  no  way  directly  or  indirectly  interested  in  the  two  Coca-Cola 
Bottling  Companies,  above  described,  or  interested  in  any  of  their 
profits;  but  the  contract  between  them  provides  that  appellant  shall 
retain  control  over  its  trade-mark  and  have  the  right  of  inspection  and 
supervision,  for  the  purpose  of  securing  the  bottling  of  its  product  ac- 
cording to  contract'  as  hereinbefore  stated.  The  two  bottling  corn's 
panics,  with  the  consent  of  appellant,  have  divided  the  territory  de- 
scribed in  the  contract  between  them,  and  said  companies  have  entered 
into  contracts  with  other  companies,  by  which  contracts  local  bottling 
companies  are  given  the  exclusive  right  within  certain  restricted  ter- 
ritory to  bottle  and  sell  the  bottled  product,  Coca-Cola. 

The  Western  Coca-Cola  Company,  organized  under  the  laws  of 
the  state  of  Illinois,  is  one  of  these  companies.  Its  territory  em- 
braces several  states,  including  Kansas.  The  bottling  companies  do  not 
enter  into  a  contract  with  more  than  one  person,  firm,  or  corporation 
in  the  territory  allotted  to  any  local  bottler.  The  contracts  between 
the  two  Coca-Cola  Bottling  Companies,  sometimes  referred  to  as  the 
parent  companies,  and  the  various  local  bottling  companies,  are  al- 
ways approved  and  consented  to  by  the  appellant  The  appellant  has 
no  financial  interest  in  the  local  bottling  plants.  The  appellant  sells 
its  bottling  product  to  the  parent  bottling  companies  above  described, 
and  will  not  accept  any  order  for  said  product,  except  from  these  two 
bottling  companies,  and  no  other  person,  firm,  or  corporation  can  buy 
Coca-Cola  syrup  from  appellant  for  bottling  purposes  than  the  com- 
panies above  described.  The  local  bottling  companies  are  supplied  di- 
rect from  the  factories  of  the  parent  bottling  companies,  but  the  or- 
der comes  to  the  appellant  through  the  parent  bottling  companies,  and 
these  bottling  companies  pay  appellant  for  the  bottled  product  so 
distributed  to  the  local  bottling  plants.  The  shipments  of  bottling 
syrup  are  made  both  in  interstate  and  intrastate  commerce,  aggregat- 
ing a  large  volume  of  business. 

The  defendants  are  using  the  trade-mark  "Coca-Cola"  on  a  bottled 
product  without  the  authority  or  permission  of  appellant.    The  prod- 
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uct  SO  bottled  by  defendants  is  the  Coca-Cola  syrup  as  manufactured 
by  appellant  for  bottling  purposes,  bought  by  the  defendants  partly 
from  the  Western  Coca-Cola  Bottling  Company  and  partly  from  ven- 
dees of  appellant  and  in  the  open  market.  The  said  Coca-Cola  syrup 
is  mixed  by  defendants  with  carbonated  water  and  sold  as  a  beverage 
under  the  trade-mark  Coca-Cola,  and  defendants  have  A  contract  with 
or  authority  from  the  Coca-Cola  Bottling  Companies  or  appellant  for 
bottling  the  same,  and  no  restriction  as  to  the  use  of  said  syrup  is 
agreed  upon  by  defendants  with  the  jobbers  or  wholesalers  from  whom 
they  purchase  said  syrup.  All  of  the  Coca-Cola  which  defendants  have 
manufactured  and  sold  has  been  made  from  the  Coca-Cola  syrup  man- 
ufactured and  sold  by  appellant  in  the  usual  and  ordinary  way  which 
appellant  authorizes  and  permits  consumers  and  patrons  to  manufac- 
ture and  sell  Coca-Cola  as  a  beverage.  Paragraph  16  of  the  complaint, 
which  is  admitted  by  the  answer,  is  as  follows : 

"That  by  reason  of  the  premises  your  orator  is  rightfully  and  equitably 
entitled  to  the  sole  and  exclusive  use  of  the  trade-mark  *Coca-Cola/  and  to 
protection  In  the  use  thereof  as  applied  to  its  products,  and  In  equity  and 
good  conscience  to  protection  against  all  manner  and  form  of  fraudulent  use 
and  imitation  of  said  trade-mark,  and  that  the  public  generally  has  at  all 
times  acknowledged  and  acquiesced  in  the  aforesaid  rights  of  your  orator  and 
of  your  orator's  predecessors  aforesaid  in  and  to  said  trade-mark." 

y  [  1  ]  The  question  arising  on  the  facts  as  above  stated  is :  Have  the 
defendants,  without  the  authority  or  permission  of  tlie  appellant,  the 
right  to  manufacture  Coca-Cola  as  a  beverage  by  mixing  tiie  bottling 
syrup  of  appellant  with  carbonated  water  and  sell  the  same  to  the 
\public  under  the  trade-mark  Coca-Cola?  The  trade-mark  "Coca- 
cola,"  covering  as  it  does  both  the  bottling  syrup  and  the  beverage 
made  therefrom  by  adding  carbonated  water,  entitles  the  appellant 
to  the  exclusive  right  to  manufacture  and  sell  its  syrup,  and  also  to 
make  and  sell  the  beverage  known  as  "Coca-Cola."  Certainly,  if 
the  appellant  has  the  exclusive  right  to  make  and  sell  under  its  trade- 
mark the  beverage  called  "Coca-Cola,"  it  can  grant  the  right  and  priv- 
ilege to  others  to  do  that  which  it  might  do  itself ;  and  it  necessarily 
results  from  this  state  of  the  case  that  no  person  or  corporation  can 
manufacture  the  bottled  beverage  called  "Coca-Cola"  and  sell  the  same 
under  appellant's  trade-mark  without  its  consent  or  authority. 

It  is  true  that  the  appellant  has  no  money  directly  invested  in  the 
business  of  the  bottling  companies;  but  it  is  very  plain  that,  as  the 
syrup  ipanufactured  by  the  appellant  is  not  itself  consumed  by  the 
public  as  such  there  could  be  no  sale  of  the  syrup  unless  there  was 
a  sale  of  the  beverage  made  therefrom,  and  so  it  is  apparent  that 
the  appellant  is  directly  and  greatly  interested  in  having  its  bottled 
product  delivered  to  the  consuming  public  under  such  circumstances 
and  in  such  manner  as  will  promote  the  sale  thereof.  It  is  also  ap- 
parent that  the  only  way  the  appellant  can  secure  the  right  to  supervise 
the  manner  of  the  bottling  of  its  product  is  to  refuse  to  grant  the 
privilege  of  bottling,  except  upon  condition  that  certain  prescribed 
regulations  are  complied  with.  It  would,  therefore,  seem  to  be  too 
plain  for  argument  that  both  under  the  law  of  trade-mark  and  upon 
sound  reason  defendants  in  the  case  at  bar  may  not,  without  the  con- 
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sent  and  authority  of  the  appellant,  manufacture  the  bottled  beverage 
and  sell  the  same  under  the  appellant's  trade-mark,  "Coca-Cola." 

Counsel  for  the  defendants  argue  tl?at,  as  it  appears  that  defendants 
use  the  bottling  syrup  of  the  appellant  and  mix  the  same  with  car- 
bonated water  in  the  same  way  that  appellant  authorizes  other  per- 
sons and  corporations  to  do,  they  have  the  right  to  manufacture  and 
sell  imder  the  appellant's  trade-mark.  But  suppose  that  other  persons 
and  corporations  without  number  should  be  of  the  same  opinion; 
it  would  result  that  appellant  would  have  no  control  over  the  integrity 
of  its  trade-mark,  which  is  its  guaranty  that  the  beverage  is  as  repre- 
sented, and  its  business  might  be  ruined.  It  is  true  the  defendants 
might  sell  the  bottling  syrup  which  they  buy  under  the  appellant's 
trade-mark ;  but,  since  they  change  the  syrup  into  a  beverage  without 
the  permission  and  authority  of  appellant,  they  have  no  rieht  to  sell 
the  same  under  appellant's  trade-mark.  The  argument  aavanced  is 
also  faulty,  as  it  would  permit  persons  other  than  the  owner  of  the 
trade-mark  to  control  its  use. 

[2]  The  law  seems  to  be  settled  that  when  a  manufacturer  of  an 
article  of  food  or  drink  sells  it  in  bulk,  and  also  puts  it  up  in  bottles, 
the  latter  bearing  a  distinctive  trade-mark,  a  purchaser  of  the  article 
in  bulk  will  be  guilty  of  unfair  competition  and  be  enjoined  from  bot- 
tling and  affixing  the  manufacturer's  distinctive  label  upon  the  goods 
bottled  by  him.  Coca-Cola  Co.  v.  J.  G.  Butler  &  Sons  (D.  C.)  229 
Fed.  224;  Krauss  v.  Peebles  Co.  (C.  C.)  58  Fed.  585,  592;  People  v. 
Luhre,  195  N.  Y.  Z77, 89  N.  E.  171,  25  L.  R.  A.  (N.  S.)  473 ;  Hennesy 
V.  White,  Cox,  Manual  of  Trade-Mark  Cases,  Z77 ;  Brown  on  Trade- 
Marks,  §§  910,  759,  and  authorities  there  cited.  One  of  the  reasons 
given  for  this  rule  is  that : 

"Unless  the  manufacturer  can  control  the  bottling,  he  cannot  guarantee  that 
It  Is  the  genuine  article  prepared  by  him." 

And  as  said  by  Judge  Trieber  in  Coca-Cola  Co.  v.  J.  G.  Butler  & 
Sons,  supra: 

"To  this  may  be  added  that  he  cannot  teU  whether  it  is  bottled  In  so  carefal 
a  manner  as  is  essential  to  the  preservation  of  the  article  and  the  maint^ 
nance  of  its  good  reputation." 

It  would  seem  that  to  uphold  the  contention  of  counsel  for  the  de- 
fendants would  be  to  destroy  all  the  value  that  the  appellant's  trade- 
mark has.  It  would  open  the  door  to  any  person*  or  corporation  to 
adulterate  the  beverage  sold  as  Coca-Cola  without  any  right  in  the 
appellant  to  prevent  it. 

"The  greatest  value  of  a  trade-mark  is  the  reputation  estabUshed  by  the 
ezceUence  of  the  article,  and  the  knowledge  and  appreciation  of  that  fact  by 
the  consuming  public.  An  article  without  any  merit  can  derive  no  benefit  from 
a  trade-mark,  and  only  a  temporary  benefit  from  the  most  extensive  adver- 
tisement. It  is  like  the  value  of  a  'good  will'  in  an  established  going  concern. 
It  depends  upon  the  successful  operation  of  the  business.  Without  that  there 
is  no  value  to  it  Who  would  pay  for  the  good  will  of  a  business  conducted  at 
a  loss?"    Coca-Cola  Co.  v.  Butler  &  Sons,  supra. 

•The  cases  of  Russia  Cement  Co.  v.  Frauenhar,  133  Fed.  518,  66 
C.  C.  A.  500,  and  Appollinaris  Co.  v.  Scherer  (C.  C.)  27  Fed.  18, 
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are  cited  as  sustaining  the  position  of  counsel  for  defendants;  but 
an  examination  of  these  cases  show  that  in  the  Cement  Case  the  same 
cement  without  any  addition  or  subtraction  was  resold  under  the 
trade-mark  name.  If  the  defendants  in  this  case  had  simply  resold 
the  syrup,  it  would  be  within  the  reasoning  of  the  case  cited;  but 
they  did  not  do  that.  They  changed  the  syrup  into  a  beverage,  and 
they  say  that  they  changed  it  in  the  same  manner  that  the  appellant 
authorized  other  person^  to  do.  But  the  trouble  with  this  argument 
is  that  it  destroys  appellant's  exclusive  right  to  its  trade-mark,  and 
the  resulting  right  to  say  who  may  use  it.  In  the  Appollinaris  Case 
the  same  water,  without  subtraction  or  addition,  was  sold  under  its 
true  name.  Without  prolonging  the  discussion  further,  we  do  not 
think  the  defendants  have  the  right  to  manufacture  and  sell  Coca- 
Cola  under  the  trade-mark  name  of  appellant  without  its  consent. 

[3]  Counsel  for  defendants  further  urge  that  the  contracts  which 
appellant  has  made  with  the  Tennessee  corporations,  and  which  the 
Tennessee  corporations  have  made  with  appellant's  consent  with  local 
persons  and  corporations,  are  in  violation  of  the  Sherman  Law.  The 
trial  court  seems  to  have  based  its  ruling  in  dismissing  the  complaint 
partly  upon  this  proposition,  it  appearing  to  that  court  that  this  suit 
was  one  to  enforce  these  contracts.  We  do  not  think  the  validity  of 
the  contracts  are  in  any  wise  brought  into  question  on  this  record. 
The  appellant  simply  claims  that  the  defendants  have  no  right  to 
manufacture  and  sell  Coca-Cola  under  appellant's  trade-mark  with- 
out its  consent,  and  our  decision  in  this  case  goes  no  further  than  to 
hold  that  the  claim  of  appellant  is  well  founded.  We  do  not  decide 
that  the  whole  or  any  part  of  the  contracts  made  by  appellant  with 
the  bottling  companies  are  valid.  The  granting  of  the  consent  of 
appellant  to  the  defendants  to  manufacture  and  sell  the  product  Coca- 
Q)la  under  its  trade-mark  could  be  manifested  without  the  contracts 
mentioned  in  the  evidence.  It  will  be  time  enough  to  decide  as  to 
the  validity  of  the  contracts  when  a  suit  arises  in  which  their  validity 
is  involved,  and  when  some  person  is  sued  who  has  a  contract.  Man- 
ifestly, if  the  consent  and  authority  of  appellant  is  necessary  in  order 
to  manufacture  and  sell  Coca-Cola  under  its  trade-mark,  then  ap- 
pellant has  the  right  to  impose  any  such  reasonable  condition  to  the 
granting  of  such  consent  as  will  protect  the  integrity  of  the  trade- 
mark. 

It  results  from  what  we  have  said  that  the  judgment  dismissing  the 
complaint  should  be  reversed,  and  the  case  remanded,  with  instruc- 
tions to  the  trial  court  to  grant  the  injunction  prayed  for.  The  ques- 
tion of  damages  was  not  considered  in  the  lower  court,  and  that  ques- 
tion will  be  left  open  to  be  dealt  with  as  law  and  justice  may  require. 

ADAMS,  Circuit  Judge,  concurred  in  the  decision  of  this  case,  but 
deceased  before  the  opinion  was  prepared. 
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WEIIiAND,  State  Engineer,  et  aL  ▼.  PIONEEB  IRR.  00. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    Noyember  18, 1916.) 

No.  4512. 

1.  States  ^s>191(2) — Suit  Against  State — ^What  Constitute& 

A  suit  against  state  officers,  to  enjoin  them  from  doing  acts  beyond  the 
authority  vested  in  them  by  law,  and  in  violation  of  the  laws  of  the 
state  and  the  rights  of  complainant,  Is  not  one  against  the  state,  and  is 
within  the  Jurisdiction  of  a  federal  court,  where  there  is  the  requisite 
diversity  of  citizenship  and  amount  involved. 

[Ed.  Note.~For  other  cases,  see  States,  Cent  Dig.  |  181;  Dec.  Dig. 
«=>191(2)J 

2.  CouBTS  ^=s>308 — JuBisDiCTioN   OF  Fedebal   Coubts — Contbovebsies   Be- 

tween CmzBNB  OF  Different  States — ^Joindeb  of  Defendants. 

The  Joinder  of  defendants,  who  are  citizens  of  the  same  state  as  com- 
plainant will  not  oust  a  federal  court  of  Jurisdiction,  where  they  are  not 
indispensable  parties,  and  a  decree  may  be  entered  between  the  other 
parties  without  affecting  their  rights. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  H  855,  856;  Dec. 
Dig.  «s>306.1 

8.  Appeal  and  Ebbob  «=»757(3) — ^Review — Failttbe  to  Comply  with  Rules. 

A  Circuit  Court  of  Appeals  will  not  review  rulings  on  the  admission  or 
rejection  of  evidence,  where  the  brief  of  appellant  does  not,  in  compliance 
with  its  rules,  set  out  the  evidence  admitted  or  excluded,  nor  specify  the 
objections  to  such  rulings. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |  3092; 
Dec.  Dig.  <5=»757(3).] 

4.  Appeal  and  Ebbob  ^=»984(2)— Review — Mattebb  Within  Disgbbtion  of 

COUBT. 

An  appellate  court  will  not  ordinarily  interfere  with  the  discretion  of 
the  trial  court  in  adjudging  costs  in  a  suit  in  equity. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  |  3882 ; 
Dec.  Dig.  «=s>984(2).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Colorado ;  Robert  E.  Lewis,  Judge. 

Suit  in  equity  by  the  Pioneer  Irrigation  Company  against  Adelbert 
A.  Weiland,  as  State  Engineer  of  the  State  of  Colorado,  and  others. 
Decree  for  complainant,  and  defendants  appeal.    AflBrmed. 

Charles  L.  Allen  and  Fred  Farrar,  both  of  Denver,  Colo.  (George  P. 
Steele,  of  Denver,  Colo.,  on  the  brief),  for  appellants. 
Edwin  H.  Park,  of  Denver,  Colo.,  fpr  appellee. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  TRIE- 
BER,  District  Judge. 

GARLAND,  Circuit  Judge.  The  Pioneer  Irrigation  Company,  a 
Nebraska  corporation,  hereafter  called  the  plaintilf,  commenced  this 
action  against  John  E.  Field,  state  engineer,  Filmore  Cogswell,  division 
engineer,  and  Dwight  L.  Bower,  commissioner  of  water  district  No.  65, 
as  officers  of  the  state  of  Colorado,  having  official  duties  to  perform 
in  reference  to  the  distribution  of  water  from  the  streams  of  said  state 
for  irrigation  purposes,  and  against  the  owners  of  other  irrigating 

^s»For  other  cmm  m«  sam«  topic  *  KBT-NUMBBR  In  all  Key-Numbored  Difssts  *  Indezao 
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ditches  diverting  water  from  the  North  fork  of  the  Republican  river  in 
Colorado ;  said  defendants  being  citizens  of  said  state.  After  a  hear- 
ing upon  pleadings  and  proofs,  a  decree  was  entered  for  the  plaintiff, 
and  defendants  appeal. 

The  complaint  alleged :  That  the  plaintiff  was  the  owner  of  an  irri- 
gating ditch  diverting  water  from  the  North  fork  of  the  Republican 
river,  a  natural  stream  arising  in  the  state  of  Colorado  and  flowing  in 
its  natural  state  in  at  least  some  quantity  into  the  state  of  Nebraska. 
That  said  ditch  had  been  constructed  with  reasonable  diligence  com- 
mencing April  4,  1890,  and  diverted  water  from  the  river  aforesaid  at 
a  point  in  Colorado,  some  miles  distant  from  the  line  between  Colorado 
and  Nebraska,  and  irrigated  some  lands  in  Colorado  and  some  in 
Nebraska.  That  the  plaintiff  and  its  predecessors  in  title  had  main- 
tained the  ditch  for  irrigation  and  domestic  purposes  from  the  date 
of  its  construction  to  the  commencement  of  the  present  action  on  Au- 
gust 8,  1913,  without  complaint  on  the  part  of  any  one.  That  said 
ditch  had  a  carrying  capacity  of  92  cubic  feet  of  water  per  second  of 
time,  diverted  and  applied  as  follows:  Fifteen  second  feet  in  Colora- 
do, and  77  second  feet  of  water  for  the  irrigation  of  lands  in  Nebras- 
ka. That  said  92  feet  had  been  carried  and  put  to  beneficial  use  by 
said  ditch  for  lands  in  Colorado  and  Nebraska  without  hindrance  dur- 
ing the  time  above  mentioned.  That  the  value  of  said  ditch  was  $200,- 
0(X);  the  portion  thereof  in  the  state  of  Nebraska  being  of  the  value 
of  $150,000.  That  the  defendants,  who  were  ditch  owners,  failed  to 
maintain  headgates  as  required  by  the  laws  of  Colorado  on  their  ditches 
through  which  water  could  be  measured.  That  the  defendants,  state 
officers,  failed  to  require  said  ditch  owners  to  maintain  headgates  as 
required  by  law,  although  often  requested  so  to  do  by  plaintiff.  That 
plaintiff  had  requested  said  officials  to  allow  92  cubic  feet  to  be  turned 
out  from  the  Republican  river  to  plaintiff's  ditch,  but  that  said  officials 
had  refused  to  allow  more  than  IS  feet  as  a  priority  to  plaintiff/s  ditch, 
and  also  refused  the  right  of  plaintiff  to  divert  water  for  use  in  the 
state  of  Nebraska.  Said  state  officials  did  allow,  however,  ditch  own- 
ers junior  to  that  of  the  plaintiff  to  divert  and  apply  water,  regardless 
of  the  rights  of  plaintiff.  That  said  officials  allowed  the  owners  of 
ditches  prior  in  right  to  plaintiff  to  divert  more  water  than  they  could 
put  to  beneficial  use ;  the  complaint  alleging  specifically  excessive  di- 
versions by  ditches  having  an  earlier  date  of  priority  than  that  owned 
by  plaintiff,  and  that  the  water  so  diverted  by  them  could  not  be  meas- 
ured on  account  of  the  failure  to  install  proper  headgates  and  measur- 
ing weirs. 

The  plaintiff  prayed  for  an  injunction  restraining  the  defendants 
who  were  owners  of  ditches  from  diverting  water  until  headgates  were 
placed  in  their  ditches,  and  restraining  said  state  officials  from  inter- 
fering with  the  right  of  plaintiff  to  divert  77  feet  into  its  headgate  for 
use  in  the  irrigation  of  lands  in  Nebraska,  and  restraining  ditch  owners 
prior  in  right  to  that  of  the  plaintiff  from  diverting  more  water  than 
necessary  for  the  irrigation  of  the  lands  under  said  ditches. 

[1]  After  the  filing  of  the  complaint  the  defendant  state  officials 
interposed  a  motion  to  dismiss  the  same  on  the  ground,  among  others. 
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that  the  court  had  no  jurisdiction  of  the  action  or  of  the  persons  of  the 
defendants,  for  the  reason  that  the  suit  was  one  against  the  state  of 
Colorado  without  its  consent,  in  violation  of  the  provisions  of  the  Elev- 
enth Amendment  to  the  Constitution  of  the  United  States.  The  mo- 
tion was  denied,  and  this  ruling  is  assigned  as  error.  In  discussing  the 
point  raised  by  the  ruling  of  the  court,  counsel  on  both  sides  have  by 
elaborate  arguments  gone  into  the  question  as  to  whether  the  state  of 
Colorado  is  the  owner  of  all  the  water  flowing  in  the  streams  of  Colo- 
rado. The  defendants  claim  that  the  state  is  such  owner,  and  that  the 
state  officials,  who  are  made  defendants,  are  simply  the  agents  of  the 
state ;  hence  the  state  is  the  real  defendant,  and  the  action  cannot  be 
maintained  for  the  reason  above  stated. 

We  do  not  think,  however,  that  it  is  necessary  to  decide,  in  deter- 
mining the  question  before  us,  as  to  whether  the  state  of  Colorado  is 
the  owner  of  all  the  unappropriated  water  flowing  in  the  streams  of 
that  state,  as,  conceding  (without  deciding)  that  Colorado  is  the  owner 
of  such  waters,  still  we  think  the  present  action  was  not  one  against  the 
state.  The  plaintiff  alleges  that  it  is  the  owner  of  a  ditch  which  has 
diverted  a  certain  number  of  feet  per  second  of  water  from  the  North 
fork  of  the  Republican  river  in  Colorado,  and  has  used  said  water  in 
the  irrigation  of  lands  in  Colorado  and  Nebraska  for  more  than  20 
years  without  any  complaint  or  hindrance  from  any  one;  that  said 
waters  so  diverted  have  been  used  in  the  proportion  of  15  feet  in 
Colorado  and  77  feet  in  Nebraska  during  the  time  mentioned.  It  also 
alleges  that  the  officers  of  the  state  who  are  made  defendants  refuse  to 
allow  the  plaintiff  to  divert  more  than  IS  feet,  and  required  said  15  feet 
to  be  used  in  the  state  of  Colorado. 

The  suit  is  not  one  to  compel  the  state  officers  to  act  in  violation  of 
the  laws  of  the  state  of  Colorado  or  to  control  the  performance  of 
their  general  duties,  but  is  a  suit  which  seeks  to  compel  said  officers  to 
cease  violating  what  is  claimed  to  be  the  law  of  Colorado  and  the  rights 
to  which  the  plaintiff  claims  it  is  entitled.  In  support  of  the  contention 
of  the  defendants  the  recent  case  of  Lankford  v.  Platte  Iron  Works, 
235  U.  S.  461,  35  Sup.  Ct.  173,  59  L.  Ed.  316,  is  cited.  That  case, 
however,  is  very  much  different  than  the  case  at  bar.  In  the  case  cited 
it  was  decided  tfiat  the  banking  board  created  by  the  laws  of  Oklahoma 
had  been  given  jurisdiction  to  supervise  and  control  the  distribution 
of  the  depositors'  guaranty  fund,  and  that  a  court  of  equity  could  not 
take  the  power  of  control  from  the  banking  board,  as,  in  the  absence 
of  any  showing  to  the  contrary,  the  court  must  assume  that  the  bank- 
ing board  would  faithfully  manage  and  apply  the  funds.  In  this  case 
the  plaintiff  simply  asks  that  the  state  officers  cease  interfering  in  vio- 
lation of  law  with  the  rights  of  the  plaintiff.  In  Weyman-Bruton  Co. 
V.  Ladd,  231  Fed.  898,  146  C.  C.  A.  94,  this  court  said  as  follows: 

"Whatever  might  have  been  the  rule  at  an  earUer  date,  it  is  now  beyond 
question  that,  if  the  acts  of  an  officer  are  beyond  the  authority  vested  In 
blxn  by  law,  an  action  against  him  for  trespass,  In  an  action  at  law,  or  to 
enjoin  him  in  equity,  is  within  the  Jurisdiction  of  the  national  oourta,  if  there 
iB  the  proper  diversity  of  citizenship,  and  the  amount  involved  exceeds  $3,000, 
both  of  wliich  appear  from  the  face  of  the  complaint  in  the  instant  case.  B3x 
parte  Young,  209  U.  S.  123,  28  Sup.  Ct  441,  62  L.  Ed.  714,  13  L.  B.  A.  (N.  SO 
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932,  14  Ann.  Cas.  764 ;  Western  Union  Tel.  Co.  ▼.  Andrews,  216  U.  S.  165,  30 
Sup.  Ct.  286,  54  li.  Ed.  430;  Harrison  t.  St  Louis  &  San  Francisco  B.  Co^ 
232  U.  S.  318,  34  Sup.  Ct  333,  58  L.  Ed.  621,  Ia  R.  A-  1915F,  1187." 

See,  also,  Magruder  v.  Belle  Fourche  Valley  Water  Users'  Ass'n, 
219  Fed.  72,  135  C.  C.  A.  524  (8th  Cir.);  Wadsworth  v.  Boysen,  148 
Fed.  771,  78  C.  C.  A.  437  (8th  Cir.);  Morris  v.  Bean  (C.  C.)  146  Fed. 
423 ;  Anderson  v.  Bassman  (C.  C.)  140  Fed.  14. 

[2]  It  is  our  opinion  that  the  case  cannot  be  said  to  be  one  against 
the  state  of  Colorado  within  the  meaning  of  the  Constitution.  F.  D. 
Johnson,  one  of  the  original  defendants,  moved  to  dismiss  the  bill  be- 
cause it  appeared  from  the  face  thereof  that  other  appropriators  of 
water,  namely,  the  owners  of  the  Carroll  and  Gilmore  ditch  and  the 
Chicago,  Burlington  &  Quincy  Railroad  Company  were  not  made  de- 
fendants. In  denying  the  motions  of  the  other  defendants  to  dismiss, 
the  court  ordered  that  the  complaint  be  amended  by  making  C.  A.  Phil- 
lips, W.  A.  Sharp,  F.  H.  Johnson,  owners  of  the  Carroll  and  Gilmore 
ditch,  and  the  Chicago,  Burlington  &  Quincy  Railroad  Company  as 
the  owner  of  the  Chicago,  Burlington  &  Quincy  pipe  line  ditch,  defend- 
ants. At  the  trial  the  defendants  offered  to  prove  that  the  owners  of 
the  Carroll  and  Gilmore  ditch,  at  the  time  of  the  commencement  of  the 
action  were,  and  ever  since  had  been,  citizens  of  the  state  of  Nebraska, 
the  same  state  as  that  of  the  plaintiff.  Counsel  for  plaintiff  admitted 
that  such  was  the  fact.  The  court  ruled  that,  conceding  the  facts  to  be 
as  stated,  it  did  not  oust  the  court  of  jurisdiction.  We  do  not  think 
there  was  error  in  this  ruling,  as  the  defendants  brought  into  the  case 
iDy  order  of  the  court,  were  not  indispensable  parties,  without  whom 
no  decree  could  be  rendered.  In  Minnesota  v.  Northern  Securities  Co., 
184  U.  S.  236,  22  Sup.  Ct  322,  46  L.  Ed.  499,  in. speaking  of  the  classes 
oi  parties  to  a  bill  in  equity,  it  was  said : 

*'They  are:  (1)  Formal  parties.  (2)  Persons  having  an  interest  In  the  con- 
troversy, and  who  ought  to  be  made  parties,  in  order  that  the  court  may  act 
•on  that  rule  which  requires  it  to  decide  on  and  finally  determine  the  entire 
controversy,  and  do  complete  justice,  by  adjusting  all  the  rights  involved  in  tt 
These  persons  are  commonly  termed  necessary  parties;  but  if  their  interests 
»re  separable  from  those  of  the  parties  before  the  court,  so  that  the  court  can 
proceed  to  a  decree,  and  do  complete  and  final  Justice,  without  affecting  other 
persons  not  before  the  court,  the  latter  are  not  indispensable  parties.  (3) 
Persons  who  not  only  have  an  interest  in  the  controversy,  but  an  interest  of 
such  a  nature  that  a  final  decree  cannot  be  made  without  either  affecting  that 
interest,  or  leaving  the  controversy  in  such  a  condition  that  its  final  determina- 
tion may  be  wholly  inconsistent  with  equity  and  good  conscience.". 

See,  also,  Hawes  v.  First  National  Bank,  229  Fed.  51,  143  C.  C.  A. 
645,  a  decision  by  this  court,  where  most  of  the  cases  upon  the  subject 
are  cited. 

It  also  appears  from  the  record  that  the  owners  of  the  Carroll  and 
Gilmore  ditch  never  appeared  or  answered,  and  the  decree  rendered 
did  not  affect  their  rights,  as  said  ditch  was  admitted  to  be  junior  to 
that  of  the  plaintiff.  We  therefore  conclude  there  was  no  error  in  de- 
ciding that  the  court  had  jurisdiction.  At  the  trial,  the  defendants 
offered  to  prove  that  senior  ditch  owners  were  using  only  the  amount 
of  water  necessary  for  the  irrigation  of  the  lands  lying  under  such 
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ditches,  without  waste.  The  court  denied  the  offer,  for*  the  reason,  as 
the  court  stated,  that  it  only  intended  to  fix  the  relative  priority  of  the 
plaintiff's  ditch,  and  that  whether  or  not  other  appropriators  were  di- 
verting more  water  than  they  were  entitled  to  would  not  be  decided, 
but  left  open  for  some  future  proceeding,  and  the  decree  in  this  case 
does  leave  that  question  undecided.  In  view  of  this  disposition  of  the 
case,  there  was  no  error  in  this  ruling. 

The  decree  entered  by  the  court  established  the  ownership  of  the 
plaintiff  to  the  Pioneer  canal  and  ditch;  that  the  carrying  capacity  of 
the  ditch  at  its  headgate  was  50  cubic  feet  of  water  per  second  of  time ; 
that  the  carrying  capacity  of  said  canal  at  the  point  where  it  crosses 
the  Colorado  and  Nebraska  state  line  is  20  cubic  feet  of  water  per 
second  of  time ;  that  said  amount  of  water  had,  since  the  day  of  con- 
struction of  the  ditch,  been  put  to  a  beneficial  use  for  the  parties  en- 
titled thereto  in  the  irrigation  of  lands  within  the  state  of  Nebraska, 
and  that  by  reason  of  such  continued  beneficial  use  a  vested  right  of 
property  to  the  continued  use  thereof  existed  in  the  plaintiff;  that  the 
plaintiff  was  entitled  to  divert  from  the  North  fork  of  the  Republican 
river  that  quantity  of  water  at  its  headgate  as  would  with  reasonable 
care  deliver  at  the  Colorado-Nebraska  state  line,  to  be  measured  at  the 
measuring  weir  in  said  canal  at  the  Colorado-Nebraska  state  line,  29 
cubic  feet  of  water  per  second  of  time  for  the  use  and  benefit  of  par- 
ties lawfully  entitled  thereto  in  the  irrigation  of  lands  lying  under  said 
gate  within  the  state  of  Nebraska. 

The  court  in  its  decree  followed  the  decision  of  the  district  court  of 
Colorado  sitting  in  Phillips  county  as  to  the  right  of  the  plaintiff  in 
point  of  time  to  divert  water  to  be  carried  in  said  canal  for  the  pur- 
poses of  irrigation.  The  judgment  of  the  district  court  was  to  the 
effect  that  the  plaintiff's  date  of  priority  was  April  4,  1890,  and  in 
order  of  time  No.  6.  The  decree  then  enjoined  the  state  officials  and 
their  successors  in  office  from  interfering  with  the  right  of  the  plaintiff 
to  said  water  as  therein  adjudged,  and  from  treating  plaintiff,  in  the 
distribution  of  water  in  said  water  district  and  division,  otherwise  than 
it  would  be  treated  if  said  canal  were  wholly  within  the  state  of  Colo- 
rado, and  all  lands  irrigated  therefrom  were  in  the  said  state.  It  fur- 
ther decreed  that  any  other  question  that  might  be  included  in  the 
issues  joined  under  the  pleadings  would  not  be  considered  or  deter- 
mined, but  would  be  considered  as  withdrawn  and  expressly  left  open 
for  consideration  and  determination  in  any  controversy  that  might 
thereafter  arise. 

[3]  The  brief  of  counsel  for  appellant  does  not  comply  in  any  re- 
spect with  rule  24  of  this  court.  In  no  place  where  the  error  alleged 
relates  to  the  admission  or  rejection  of  evidence  is  the  full  substance 
of  the  evidence  admitted  or  rejected,  or  any  part  thereof,  quoted.  It 
is  said  in  the  brief  as  to  assignments  4  to  19  that  they  might  be  con- 
sidered together,  and  did  not  require  extended  discussion ;  that  if  the 
court  was  without  jurisdiction,  the  rulings  of  the  court  were  of  no 
importance,  but  if  the  court  did  have  jurisdiction,  that  it  was  obvious 
from  what  had  already  been  said  that  the  court  should  have  decided 
the  whole  case,  rather  than  to  adjudge  it  in  only  one  of  its  aspects; 
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• 

that  it  was  manifest  from  the  testimony  ruled  out,  the  exhibits  rejected, 
and  the  offers  of  proof  refused  that  all  had  important  and  essential 
bearing  upon  the  question  as  to  how  much  water  plaintiff  was  entitled 
to  in  Nebraska,  if  the  court  had  jurisdiction. 

[4]  We  cannot  review  the  admission  and  rejection  of  evidence  on 
any  such  discussion  as  this.  Complaint  is  made  tiiat  the  court  adjudged 
all  the  costs  against  the  defendants.  This  was  an  action  in  equity,  and 
in  adjudging  costs  the  court  was  exercising  its  undoubted  discretion, 
with  which  we  will  not  interfere. 

That  the  decree  rendered  by  the  court  below  is  erroneous  in  whole 
or  in  part,  assuming  the  court  had  jurisdiction,  and  we  decide  that  it 
had,  is  neither  assigned  as  error  nor  argued  in  brief  by  counsel  for  ap- 
pellants. 

The  decree  appealed  from,  therefore,  must  be  affirmed;  and  it  is  so 
ordered. 


DORRANCB  ▼.  DORRANOB  et  aL  • 

(Circuit  Court  of  Appeals,  Third  Circuit.     December  14,  191(1     Rehearing 
Denied  February  23,  1917.) 

No.  2106. 

i.  Wills  ^=>479 — Constbttction — ^Lono-Contiwuicd  Constbuctiow. 

Where  for  more  than  25  years  a  wiU  has  been  accepted  as  creating  a 
▼aUd  trust,  the  court,  though  such  construction  is  not  controlUng,  should 
be  cautious  in  determining  that  no  valid  trust  was  created. 

[Ed.  Note.—- For  other  cases,  see  WUls,  Cent.  Dig.  {{  1000-1003;  Dec 
Dig.  <&»479.] 

2.  Wills  «=>466 — Construction — TEBiibw 

In  construing  a  will,  the  ordinary  meaning  of  language  must  prevail 
[Ed.  Note. — ^F6r  other  cases,  see  Wills,  Cent.  Dig.  |  974;    Dec.  Dig. 
«s»456.} 

8.  Wills  ^=»446— Construction — ^Doubtful  WoRua 

Doubtful  words  in  a  will  should  be  construed  so  that  it  may  stand, 
rather  than  faU. 

[Ed.  Note.--For  other  cases,  see  Wills,  Cent  Dig.  |  902;  Dec  Dig. 
#=»446.] 

4.  Wills  ^=»453 — Construction — ^Reasonable  Consisuction. 

A  will  should  be  reasonably  construed. 

[Ed.  Note.— For  other  cases,  see  Wms,  Cent.  Dig.  {  971;  Dec  Dig. 
«=>453.] 

5.  Perpbtuitibs  ^=>4(7) — Vesting  Remainder — Rule  Against  Pbrfbtuitibs. 

A  testator  devised  land  in  trust  for  the  sole  and  separate  use  of  his 
married  daughter  for  Ufe,  and  upon  her  death  for  the  use  of  any  child  or 
children  then  living,  and  the  issue  of  any  deceased  child  or  children,  un- 
til the  arrival  at  majority  of  the  youngest  of  such  children,  and  upon 
arrival  then  in  trust  to  convey  the  same  to  such  child  or  children,  with  di* 
rections,  in  event  of  the  death  of  the  daughter  without  leaving  her  sur- 
viving any  child  or  issue  of  any  deceased  child,  then  in  trust  for  the 
testator's  other  children  upon  the  same  trusts  set  forth  as  to  their  re- 
spective shares.  Other  portions  of  the  will,  dealing  with  gifts  to  other 
chUdren,  contained  similar  bequests  and  devises  in  trust  to  pay  the  in- 
come to  such  chUdren  for  Ufe,  with  remainders  over  to  their  children  or 
issue,  whUe  the  residuary  clause  to  the  children  followed  the  provisions 

^s^For  other  caset  bm  sama  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digesta  A  In3exec 
*For  oplnl9n  on  petition  for  rehearing,  see  238  Fed.  924,  — -  C.  C.  A.  — • 
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of  the  devise  to  the  married  daughter,  and  declared  tiiat,  In  event  of  the 
death  of  the  residuary  devisees  wlthotit  issue  surviving,  the  net  rents, 
profits,  and  Income  should  be  paid  to  testator's  children  for  and  during 
their  respective  lives,  and  upon  the  death  of  any  child  his  or  her  share 
should  be  paid  to  his  or  her  children  then  living,  the  issue  of  any  de- 
ceased child  taking  by  representation,  until  the  arrival  at  majority  of 
such  child,  or,  if  more  than  one.  of  the  youngest  of  such  children,  and 
upon  arrival  then  in  trust  to  convey  the  share  of  its  or  their  parents  to 
such  child  absolutely.  Beld,  that  none  of  the  devises  and  bequests 
violated  the  rule  against  perpetuities,  for,  giving  the  words  **child"  and 
^'children"  the  natural  meaning,  the  estates  would  vest  within  a  live  or 
lives  in  being  and  21  years  thereafter. 

[Ed«  Note. — ^SV>r  other  cases,  see  Perpetuities,  Gent,  Dig.  f  12;   Dec. 
Dig.  <9=»4(7).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Middle 
District  of  Pennsylvania;  Chas.  B.  Witmer,  Judge. 

Suit  by  Estelle  Dorrance  against  Benjamin  F.  Dorrance  and  others. 
From  a  decree  for  defendants  (227  Fed.  679),  complainant  appeals. 
Affirmed. 

Sigmund  Zeisler,  of  Chicago,  111.,  William  Jay  Turner,  of  Philadel- 
phia, Pa.,  and  Leonard  B.  Zeisler,  of  Chicago,  111.,  for  appellant 
John  G.  Johnson,  of  Philadelphia,  Pa.,  for  appellees. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  [1]  In  this  action— which  was  be- 
gun in  January,  1915,  between  citizens  of  different  states— the  plain- 
tiff contends  that  the  will  of  Charles  Dorrance,  Sr.,  violates  the  rule 
against  perpetuities  and  is  therefore  void.  If  this  be  true,  much  and 
perhaps  all  of  his  property  passed  under  the  intestate  laws,  and  the 
plaintiff  (the  childless  widow  of  Charles,  Jr.,  a  son,  who  died  intes- 
tate) has  succeeded  to  an  interest  in  her  husband's  share,  and  is  en- 
titled to  relief.  The  will  is  an  elaborate  instrument,  and  shows  the 
hand  of  a  competent  and  careful  lawyer.  The  controversy  turns  on 
the  meaning  of  the  trust  provisions,  and  the  fact  thzt  these  have 
been  accepted  as  valid  for  almost  25  years,  while  it  is  not  controlling, 
calls  upon  us  to  be  cautious  in  weighing  the  contention  that  a  fatal 
mistake  has  been  acted  on  for  nearly  a  generation.  Nothing  is  in  dis- 
pute except  the  construction  of  the  will;  the  District  Court  heard 
the  case  on  bill  and  answer,  and  rejected  the  plaintiff's  daim.  227 
Fed.  679. 

[2-4]  Charles  Dorrance,  Sr.,  a  resident  of  Luzerne  county.  Pa., 
died  in  January,  1892,  leaving  the  following  children  and  grand- 
children :  (1)  Annie  Reynolds,  and  her  son,  Dorrance ;  (2)  Benjamin, 
and  his  daughters,  Ann  and  Frances ;  (3)  Ford,  and  his  children,  Su- 
san, S'turges,  and  Charles ;  (4)  Charles,  Jr. ;  (5)  John,  and  his  daugh- 
ter, Stella.  It  may  perhaps  be  more  satisfactory  to  examine  the  will 
by  taking  up  its  relevant  paragraphs  in  succession,  and  while  doing 
so  we  must,  of  course,  bear  in  mind  that  we  are  striving  to  reach  the 
meaning  of  this  particular  will,  and  that  in  such  an  effort  we  are  to 
be  guided  by  the  well-known  rules — ^as  far  as  possible,  the  ordinary 
meaning  of  the  words  must  prevail;  and  doubtful  words  must  be  so 
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construed  that  the  will  may  stand,  rather  than  fall.  In  a  word,  the 
will  is  to  be  reasonably  construed;  after  its  meaning  has  thus  been 
ascertained,  the  question  whether  all  or  any  of  its  provisions  violate 
the  rule  against  perpetuities  will  probably  appear  with  sufficient  plain- 
ness. 

[5]  We  may  say  at  once  that  an  attentive  study  has  satisfied  us 
that  the  general  scheme  of  the  trust  provisions  is  as  follows:  The 
tfestator  was  aware  of  the  rule  against  perpetuities  and  tried  to  obey  it 
If  he  has  failed,  the  failure  is  due  to  inadvertence  and  not  to  design ; 
but  in  our  opinion  he  did  not  fail,  but  succeeded  in  carrying  out  his 
purpose.  He  intended  the  trusts  he  created  to  last  as  long  as  the 
rule  would  permit,  and  with  that  end  in  view  he  began  by  giving  a 
life  estate  to  each  of  his  surviving  children  (and  to  one  of  his  grand- 
children). Then,  as  each  child  should  die,  he  provided  for  the  two 
possible  contingencies  that  should  then  be  presented:  (1)  The  child 
might  die  without  leaving  children  or  remoter  descendants;  in  that 
event,  the  share  should  pass  to  the  testator's  other  children,  or  to  their 
designated  representatives,  and  should  swell  these  other  trust  estates. 
(2)  The  child  might  die  leaving  children  or  remoter  descendants ;  and, 
in  that  event,  the  trust  should  continue  for  the  benefit  of  such  chil- 
dren or  remoter  descendants.  But,  whichever  contingency  might  hap- 
pen, the  respective  trusts  should  last  no  longer  than  21  years  after 
the  end  of  the  lives  in  being  at  the  time  of  the  testator's  own  death. 
He  could  not  know  who  would  enjoy  the  benefits  after  his  own  chil- 
dren should  die,  and  therefore,  when  he  came  to  describe  these  pos- 
sible beneficiaries,  he  used  terms — "children"  and  "issue" — ^that  would 
certainly  be  broad  enough  to  include  them  all ;  but  these  terms  were 
not  intended  to  prolong  the  trust  by  indirection,  and  they  did  not 
prolong  it  beyond  the  limit  he  was  careful  to  set  in  every  instance. 
The  .terms  referred  to  were  mainly  used  to  describe  the  persons  that 
were  to  enjoy  his  bounty  during  the  interval  between  the  death  of 
his  own  children  and  the  arrival  of  the  date  when  the  trust  must  end. 

In  the  fifth  paragraph  a  farm  in  Lehman  township  is  devised  in 
trust  for  the  sole  and  separate  use  of  the  testator's  married  daughter 
Annie  during  her  natural  life,  and  upon  her  death — 

*'*  ♦  ♦  in  trust  for  the  use  of  any  cMld  or  chUdren  then  living,  and  the 
issue  of  any  deceased  child  or  children  (such  issue  taking  always  by  represen- 
tation) upon  the  same  trusts,  until  the  arrival  at  majority  of  the  youngest  of 
such  children;  and  upon  such  arrival,  then  in  trust  to  convey  the  same  to 
such  children,  if  there  be  more  than  one,  as  tenants  in  common,  or  to  such 
child,  if  there  be  but  one,  as  sole  tenant. 

"And  in  the  event  of  the  death  of  my  said  daughter  without  leaving  her 
surviving  any  child  or  the  issue  of  any  deceased  child,  then  in  trust  for  my 
four  other  children  hereinafter  named,  share  and  share  alike  and  upon  the 
same  trusts  as  hereinafter  set  forth  as  to  their  respective  shares." 

We  find  nothing  objectionable  in  this  paragraph.  The  trust  can- 
not continue  longer  than  the  life  of  Annie  and  21  years  thereafter. 
She  died  in  1905,  leaving  Dorrance  as  her  sole  heir,  and  as  he  was 
living  in  1892  he  must  already  have  attained  his  majority.  But,  if 
Dorrance  had  died  in  his  mother's  lifetime  leaving  "issue"  to  repre- 
sent him,  the  trust  would  determine  when  the  youngest  of  such  "chil- 
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dren"  should  arrive  at  majority,  and  (as  all  Dorrance's  ''children"  or 
"issue"  would  have  been  living  at  Annie's  death  in  1905)  the  trust 
would  cease  within  21  years  after  that  date.  And  this  is  true,  wheth- 
er we  give  a  broad  or  a  narrow  meaning  to  the  word  '*issue." 

The  seventh  section  has  several  paragraphs  and  disposes  of  the  re- 
siduary estate.  It  deals  first  with  the  personalty  (except  a  designat- 
ed part),  bequeathing  it  to  a  trustee,  who  is  to  pay  over  four-fifths 
of  the  net  income  m  equal  shares  to  Annie,  Benjamin,  Ford,  and 
Charles,  Jr.,  and  is  to  divide  the  remaining  fifth  in  certain  proportions 
between  John  and  his  daughter,  Stella.  All  these  shares  are  to  be 
paid  during  the  natural  lives  of  the  six  beneficiaries  named,  and  upon 
the  death  of  any  one  of  the  six  his  or  her  share  of  the  income  is  to  be 
paid — 

*•♦  •  •  to  his  or  her  child  or  children  then  living,  and  the  Issue  of  any  de- 
ceased child  then  living  (such  Issue  taking  by  representation),  until  the  arrival 
at  majority  of  such  child,  or  if  there  ife  more  than  one  the  youngest  of  such 
children,  and  upon  such  arrival  then  in  trust  to  transfer  such  shares  of  such 
personal  estate  and  Investments  and  of  said  leases  of  coal  to  such  children, 
if  there  be  more  than  one,  share  and  share  alike  and  as  tenants  in  common, 
or  to  such  child  if  there  be  but  one  absolutely  and  as  sole  tenant. 

''And  in  case  of  the  death  of  any  or  either  of  my  said  children  or  of  my  said 
grand-daughter  Stella  Dorrance,  without  leaving  him  or  her  surviving  any 
child  or  children  or  the  issue  of  any  deceased  child,  then  in  trust  for  my  other 
children  and  my  said  grand-daughter  Stella  in  the  same  proportions  and 
shares  on  the  same  trusts  as  are  herein  expressed  and  declared  as  to  their 
i^  several  shares"  (adding  a  spendthrift  clause). 

Of  the  testator's  children,  Annie  (as  already  stated)  died  in  1905, 
and  Charles,  Jr.,  and  John  died  in  1914.  All  the  grandchildren  named 
are  still  living,  and  as  far  as  appears  no  others  have  been  born.  Does 
the  foregoing  disposition  of  the  personalty  offend  against  the  rule? 
In  our  opinion  it  does  not.  This  trust  also  must  determine  within  21 
years  after  the  end  of  a  life  already  in  being  at  the  time  of  the  tes- 
tator's death.  To  take  one  example:  John  is  dead,  leaving  Stella 
as  his  only  heir.  If  she  had  married,  and  had  died  before  her  father, 
leaving  "diildren"  or  the  "issue"  of  children,  these  "children"  or  "is- 
sue" would  of  course  have  been  living  when  John  died,  and  the  trust 
would  determine  when  the  youngest  of  such  "children"  or  "issue" 
should  reach  the  age.  of  21  years — ^in  other  words,  the  trust  would 
end  within  21  years  after  John's  death. 

The  residuary  section  then  devises  certain  real  estate  in  trust. 
There  are  four  paragraphs,  but  as  they  are  alike  in  meaning  we  shall 
consider  one  only — ^the  devise  for  the  benefit  of  Charles,  Jr.  He  is 
to  receive  the  net  income  of  a  farm  in  Kingston  township  during  his 
natural  life,  and  upon  his  death  the  trust  is  continued — 

*****  for  any  child  or  children  and  the  issue  of  any  deceased  child  living 
at  his  death  (such  Issue  taking  always  by  representation),  until  the  arrival 
at  majority  of  such  child,  or  if  there  be  more  than  one  the  youngest  of  such 
children,  and  upon  such  arrival  then  in  trust  to  convey  said  farm  to  such 
child  if  there  be  but  one,  or  to  such  children  if  there  be  more  than  one  as  ten- 
ants in  common. 

"And  in  case  of  the  death  of  my  said  son  without  leaving  him  surviving 
any  child  or  children,  or  the  issue  of  any  deceased  child  or  children,  in  trust 
for  my  other  children  share  and  share  alike  and  the  issue  of  any  deceased 
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child  (such  issue  taking  always  by  representation).  Said  net  rent,  profits, 
and  income  to  be  paid  to  my  said  children  for  and  daring  their  respective  nat- 
ural lives,  and  upon  the  death  of  any  such  child  his  or  her  share  of  the  same 
shall  be  paid  to  his  or  her  child  or  children  then  living  and  the  issue  of  any 
deceased  child  then  living  (such  issue  taking  always  by  representation),  until 
the  arrival  at  majority  of  such  child,  or  if  more  than  one  of  the  youngest  of 
such  children,  and  upon  such  arrival  then  in  trust  to  convey  the  share  of  its 
or  their  parents  to  such  child  or  children  absolutely"  (adding  a  spendthrift 
clause). 

In  our  opinion  these  provisions  also  do  not  violate  the  rule.  No 
"children"  or  other  "issue"  survived  Charles,  Jr.;  but,  even  if  he 
had  left  children  or  remoter  descendants,  the  trust  would  nevertheless 
end  when  the  youngest  of  these  "children"  or  other  "issue"  should 
reach  the  age  of  21  years — that  is,  at  some  date  during  a  period  meas- 
ured by  the  life  of  Charles,  Jr.,  and  a  maximum  of  21  years  thereafter. 

It  seems  to  us  that  the  plaintiff  may  have  been  led  to' what  we  regard 
as  a  mistaken  view  of  the  will  bjr  laying  too  much  emphasis  on  the 
language  describing  the  persons  that  are  to  benefit  after  the  estates 
foil  life.  Perhaps  some  of  this  language  might  have  been  more  defi- 
nite ;  but,  even  if  we  concede  so  much,  the  plaintiff's  position  is  not 
materially  improved.  We  are  not  concerned  at  present  with  ques- 
tions of  distribution,  either  of  income  or  of  principal;  and  of  course 
we  cannot  forecast  the  situation  when  the  several  trusts  reach  the 
limit  fixed  by  the  testator.  When  that  time  arrives,  the  proper  tri- 
bunal will  determine  to  whom  the  principal  is  to  go,  and  will  decide . 
all  questions  of  distribution  that  may  then  arise.  At  present,  we  think 
it  comparatively  unimportant  to  consider  who  may  be  entitled  to  re- 
ceive the  principal,  or  of  what  age,  mature  or  immature,  the  ultimate 
beneficiaries  may  chance  to  be  when  full  ownership  is  cast  upon  them; 
the  only  question  for  decision  now  is  this — How  long  did  the  testa- 
tor direct  the  trusts  to  last?  If  in  every  case  he  fixed  the  farthest 
limit  (and  we  think  he  did)  at  the  expiration  of  21  years  after  a  life 
in  being  at  the  time  of  his  own  deadi,  the  will  is  valid.  When  this 
particular  limit  shall  be  reached  in  a  given  case,  the  principal  must 
then  be  distributed  to  the  persons  described  by  the  testator,  whoever 
these  ultimate  takers  may  be,  and  whether  they  be  adults  or  very 
young  children.  And,  if  disputes  arise  meanwhile  concerning  the 
proper  distribution  of  the  income,  these  also  can  be  settled  by  the 
proper  tribunal.  If  the  will  is  valid,  the  plaintiff  has  no  interest  in 
any  of  these  matters. 

We  have  not  followed  in  detail  the  argument  in  the  briefs  of  coun- 
sel and  in  the  opinion  below.  These  contain  a  much  fuller  discussion 
of  the  subject,  but  we  have  thought  it  sufficient  to  confine  ourselves  to 
a  general  statement  of  the  conclusions  reached. 

For  the  reasons  thus  given  the  decree  is  affirmed. 
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HOLLAND  ▼.  UNITED  STATES. 

(Circuit  Court  erf  Appeals,  Fourth  Circuit.    July  d,  1916^    Kehearlng  Denied 

November  28,  1916.) 

No.  1448. 

1.  Cbiminal.  La.w  ^=s>535(2) — Confession—Sitfficienot  or  Cobbobobation. 

On  the  trial  of  a  defendant  for  knowingly  receiving  in  pledge  from  a 
soldier  an  automatic  pistol,  the  property  V)f  the  United  States,  in  violation 
of  Pen.  Code.  S  35  (Act  March  4,  1909,  c.  321,  35  Stat  1095  [Comp.  St.  1913, 
S  10199]),  the  confession  of  the  defendant  that  he  received  the  pistol  In 
pledge  from  a  soldier  was  sufficiently  corroborated  to  Justify  the  submis- 
sion of  the  case  to  the  Jury  by  evidence  showing  that  the  pistol  was  issued 
to  a  soldier,  and  that  it  was  found  in  the  possession  of  defendant,  whose 
place  of  business  was  very  near  the  reservation  on  which  such  soldier  was 
stationed. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  f  1226 ;  Dec. 
Dig.  <5=»535(2).] 

2.  Abmt  and  Navt  ^=>40 — Pbosecution  fob  Pubohasino  Abics  fbom  Soldieb 

— ^Evidence. 

Evidence  that  the  pistol  was  found  in  defendant's  possession  was  suffi- 
cient to  sustain  a  verdict  of  guilty  under  Rev.  St  ,{$  1242  and  3748  (Oomp. 
St  1913,  8(  1973,  6941),  which  make  such  possession  by  one  not  an  of- 
ficer or  soldier  of  the  United  States  prima  facie  evidence  that  it  was  ob- 
tained in  violation  of  the  statute. 

[Ed.  Note. — ^For  other  cases,  see  Army  and  Navy,  CJent  Dig.  §§  83-87 ; 
Dec.  Dig.  «5=»40.] 

8.  Abmt  and  Navy  i^=:940— Pbosecution  roB  Pubchasinq  Abms  fboh  Soldieb 
— ^Evidence. 

Evidence  offered  by  defendant  to  show  that  the  pistol  had  been  charged 
to  the  soldier  was  properly  excluded,  where  the  evidence  did  not  show 
that  he  was  the  owner  at  the  time  it  was  pledged,  but  that  the  charge 
was  made  after  its  loss  was  known. 

[Ed.  Note.— For  other  cases,  see  Army  and  Navy,  Cent.  Dig.  {§  83-87; 
Dec.  Dig.  «=s>40.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  South  Carolina,  at  Florence ;  Henry  A,  M.  Smith,  Judge. 

Criminal  prosecution  by  the  United  States  against  J.  W.  Bolland. 
Judgment  of  conviction,  and  defendant  brings  error.    Affirmed. 

Geo.  F.  von  Kolnitz,  Jr.,  of  Charleston,  S.  C,  for  plaintiff  in  error. 

Francis  H.  Weston,  U.  S.  Atty.,  of  Columbia,  S.  C.  (J.  Waties  War- 
ing, Asst.  U.  S.  Atty.,  of  Charleston,  S.  C,  on  the  brief),  for  the 
United  States. 

Before  PRITCHARD  and  KNAPP,  Circuit  Judges,  and  JOHN- 
SON, District  Judge. 

PRITCHARD,  Circuit  Judge.  This  is  a  criminal  action  instituted  in 
the  District  Court  of  the  United  States  for  the  Eastern  District  of  South 
Carolina.  The  defendant  was  tried  for  a  violation  of  section  35  of  the 
federal  Penal  Code  of  1910.  The  portion  that  relates  to  this  case  is 
in  the  following  language : 

♦•  •  •  •  And  whoever  shall  knowingly  purchase  or  receive  in  pledge  for 
any  obligation  or  indebtedness  from  any  soldier,  officer,  sailor,  or  other  person 

^s»For  other  cases  see  same  topic  ft  KBY-NX7MBER  in  all  Key-Nnmbered  Digests  ft  Indexes 
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called  into  or  employed  in  the  military  or  naval  service,  any  arms,  equipments, 
ammunition,  clotbes,  military  stores,  or  other  public  property,  whether  fur- 
nished to  the  soldier,  sailor,  officer,  or  person,  under  a  clothing  allowance  or 
otherwise,  such  soldier,  sailor,  officer,  or  other  person,  hot  having  the  lawful 
right  to  pledge  or  sell  the  same,  shall  be  fined  not  more  than  five  hundred 
dollars,  and  imprisoned  for  not  more  than  two  years." 

The  indictment  charged  the  defendant  with  knowingly  receiving  in 
pledge  from  a  soldier  certain  -property  of  the  United  States,  to  wit,  a 
certain  Colt  automatic  pistol. 

The  witness  for  the  government  testified  that  the  pistol  in  question 
was  found  in  the  store  of  the  defendant,  which  is  a  small  grocery 
store  on  Sullivan's  Island,  S.  C,  near  the  government  reservation; 
that  the  pistol  was  government  property ;  and  that  the  defendant  con- 
fessed to  receiving  the  same  in  pledge  from  a  soldier.  It  was  sought 
to  be  proven  by  one  of  the  witnesses  that  the  pistol,  when  its  loss  was 
discovered,  had  been  charged  to  and  paid  for  by  the  soldier  to  whom 
it  was  issued.  The  court  excluded  this  testimony,  to  which  defendant 
excepted.  The  defendant  offered  no  further  evidence,  but  moved  the 
court  to  direct  a  verdict  of  not  guilty  on  the  ground  that  the  corpus 
delicti  had  not  been  established  by  evidence  independent  of  the  extra- 
judicial confession  of  the  accused.  The  court  below  overruled  this 
motion  upon  the  ground  that  there  were  circumstances  corroborative 
of  the  confession  made  by  defendant,  and  that  therefore  the  same 
should  be  submitted  to  the  jury  for  its  consideration,  to  which  defend- 
ant excepted.  The  jury  found  the  defendant  guilty,  and  upon  which 
judgment  was  entered.    The  case  comes  here  on  writ  of  error. 

[i]  The  first  assignment  of  error  is  to  the  effect  that  the  presiding 
judge  erred  in  overruling  and  refusing  a  motion  of  defendant  for  the 
direction  of  a  verdict  of  not  guilty  at  the  close  of  the  government's 
evidence.  This  motion  was  based  upon  the  contention  that  the  corpus 
delicti  of  the  crime  had  not  been  established  by  evidence  independent 
of  the  confession  of  the  accused.  We  think  that  this  assignment  is 
without  merit  for  the  following  reasons:  In  addition  to  the  defend- 
ant's confession,  the  government  established  the  fact  that  the  pistol  in 
question  was  issued  by  the  quartermaster  sergeant  to  one  Cartlidge,  a 
musician  and  member  of  the  145th  Company  of  the  United  States 
Coast  Artillery.  It  was  further  shown  that  defendant's  grocery  store 
was  located  very  near  the  government  reservation  on  Sullivan's  Island, 
where  the  company  to  which  we  have  referred  was  stationed.  It  is 
true  that  some  of  fiiese  facts  were  only  circumstantial,  but,  neverttie- 
less,  they  tended  to  corroborate  the  confession  of  the  defendant. 

In  the  case  of  United  States  v.  Williams,  1  Cliff.  28,  Fed.  Cas.  No. 
16,707,  the  Supreme  Court  said : 

''All  that  can  be  required  is  that  there  should  be  corroborative  evidence 
tending  to  prove  the  facts  embraced  in  the  confession ;  and,  where  such  evi- 
dence is  introduced  it  belongs  to  the  Jury,  under  the  instructions  of  the  court, 
to  determine  upon  its  sufficiency .** 

We  think  the  evidence  offered  to  corroborate  the  confession  of  the 
defendant  was  such  as  to  warrant  the  jury  in  inferring  that  the  de- 
fendant knew  that  Cartlidge  was  a  soldier,  and  also  that  the  pistol  was 
government  property. 
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[2]  This  leaves  the  remaining  point  as  to  whether  the  pistol  was 
actually  pledged  to  the  defendant.    Section  1242  of  the  Revised  Stat- ' 
utes  is  as  follows: 

'The  clothing,  arms,  military  outfits,  and  accoutrements  furnished  by  the 
United  States  to  any  soldier  shall  not  be  sold,  bartered,  exchanged,  pledged, 
loaned,  or  given  away ;  and  the  possession  of  any  such  property  by  any  per- 
son not  a  soldier  or  officer  of  the  United.  States  shall  be  prima  facie  evidence 
of  such  sale,  barter,  exchange,  pledge,  loan,  or  gift.  Such  property  may  be 
seized  and  taken  from  any  person,  not  a  soldier  or  officer  of  the  United  States, 
by  any  officer,  civil  or  military,  of  the  United  States,  and  shall,  thereupon,  be 
delivered  to  any  quartermaster  or  other  officer  authorized  to  receive  the  same/' 

Also,  section  3748  is  as  follows : 

"The  clothes,  arms,  military  outfits,  and  accoutrements  furnished  by  the 
United  States  to  any  soldier  shall  not  be  sold,  bartered,  exchanged,  pledged, 
loaned,  or  given  away;  and  no  person  not  a  soldier,  or  duly  authorized  of- 
ficer of  the  United  States,  who  has  possession  of  any  such  clothes,  arms, 
military  outfits,  or  accoutrements,  so  furnished,  and  which  have  been  the  sub- 
jects of  any  such  sale,  barter,  exchange,  pledge,  loan,  or  gift,  shall  have  any 
right,  title,  or  interest  therein ;  but  the  same  may  be  seized  and  taken  where- 
ever  found  by  any  officer  of  the  United  States,  dvil  or  military,  and  shall 
thereupon  be  delivered  to  any  quartermaster,  or  other  officer  authorized  to 
receive  the  same.  The  possession  of  any  such  clothes,  arms,  military  outfits, 
or  accoutrements  by  any  person  not  a  soldier  or  officer  of  the  United  States 
shall  be  presumptive  evidence  of  such  a  sale,  barter,  exchange,  pledge,  loan, 
or  gift" 

In  the  foregoing  it  is  providied  that  all  clothes,  arms,  military  outfits, 
etc.,  furnished  by  the  United  States  to  any  soldier  or  officer  is  not  to 
be  sold,  bartered,  exchanged,  etc.,  and  that  the  "possession"  of  any  such 
property  by  any  person  not  a  soldier  or  officer  of  the  United  States 
shall  fee  prima  facie  evidence  of  such  sale,  barter,  exchange,  pledge, 
loan,  or  gift.  The  fact  that  the  pistol  was  found  in  the  possession  of 
the  defendant,  who  was  not  a  soldier  or  officer  of  the  United  States, 
was  presumptive  evidence  that  the  same  had  been  pledged  to  .the  de- 
fendant. 

[3]  By  the  second  assignment  of  error  it  is  insisted  that  the  court 
below  erred  in  excluding  the  testimony  sought  to  be  adduced  from 
the  witness  Green  upon  cross-examination.  The  defendant  offered 
to  show  that  the  pistol  had  been  charged  to  and  paid  for  by  the  musician 
to  whom  it  was  issued.  If  the  defendant  had  offered  testimony  tend- 
ing to  show  that  at  the  time  the  pistol  was  pledged  the  soldier  had 
purchased  the  pistol  from  the  government,  and  was  therefore  the  owner 
of  the  same  at  the  time  he  pledged  it  to  defendant,  then  such  testi- 
mony would  have  been  very  material  to  the  issue.  Indeed,  if  the  de- 
fendant had  established  that  fact,  it  would  have  been  a  complete  de- 
fense, and  he  would  have  been  entitled  to  acquittal.  The  defendant 
did  not  offer  to  show  that  the  musician  purchased,  and  was  therefore 
the  actual  owner  of  the  pistol  at  the  time  the  same  was  pledged.  He 
simply  offered  to  show  that  the  value  of  the  pistol  was  charged  to  the 
musician  when  its  loss  was  discovered,  but  this  was  only  in  the  nature 
of  a  penalty  upon  the  soldier  for  his  failure  to  observe  the  rules  and 
regulations,  and  could  not  have  the  effect  of  vesting  the  title  in  the 
soldier,  nor  could  it  relieve  the  party  who  knowingly  received  it  in 
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pledge  from  the  penalty  imposed  by  the  statute.  The  fact  that  the 
title  to  the  pistol  was  in  the  government  at  the  time  the  same  was 
pledged  makes  the  oflFense  complete  under  the  statute,  and  to  show 
that  the  value  of  the  pistol  had  been  charged  to  the  soldier  by  the  gov- 
ernment could  not  in  any  wise  affect  the  guilt  or  innocence  of  the  de- 
fendant. 

In  the  case  of  Lobosco  v.  United  States,  183  Fed.  742,  106  C.  C. 
A.  476,  the  Circuit  Court  of  Appeals  for  the  Second  Circuit,  in  dis- 
cussing a  cause  somewhat  analogous  to  this,  said: 

**It  seems  entirely  clear  from  these  sections  that.  In  supplying  the  recruit 
with  an  equipment  suitable  and  necessary  for  the  discharge  of  his  miUtary 
duties;  the  government  has  been  very  careful  to  retain  title  to  the  same.  It 
would  seem  to  be  public  property,  whether  it  remains  in  depot  or  is  put  in  the 
possession  of  the  individual  soldier.  The  circumstance  that,  when  his  trust 
expires,  he  is  allowed  to  retain  such  articles  of  clothing  as  he  has  then  in 
use,  does  not  change  the  character  of  his  holding  while  he  is  in  the  service  of 
the  government." 

Also,  in  the  case  of  Ontai  v.  United  States,  188  Fed.  310,  110  C. 
C.  A.  288,  where  the  defendant  was  charged  with  purchasing  a  shirt 
from  a  soldier,  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
said: 

"Error  is  assigned  to  the  refusal  of  the  court  to  instruct  the  Jury  to  acquit 
the  plaintiff  in  error  on  the  ground  that  the  property  which  he  purchased  of 
the  soldier  had  been  allowed  to  the  latter  under  a  clothing  allowance,  where- 
toy  it  became  his  individual  private  property,  held  by  him  subject  only  to  his 
contract  with  the  United  States  not  to  dispose  of  the  same,  but  with  a  tenure 
which  permitted  another  to  purchase  the  same  without  incurring  any  penalty 
for  violation  of  the  statute,  and  it  is  contended  that  the  indictment  having 
chaiiged  the  purchase  of  public  property  of  the  United  States,  and  the  proof 
having  shown  that  the  purchase  was  an  article  of  clothing  which  had  been 
allowed  to  a  soldier,  the  variance  between  the  indictment  and  proof  was 
fatal.  The  plaintiff  in  error  cites  United  States  v.  Michael  (D.  C.)  153  Fed. 
609,  a  case  in  which  the  court,  in  construing  section  5438  of  the  Revised  Stat- 
utes (U.  S.  Comp.  St.  1901,  p.  3674),  held  that  a  civiUan  did  not  commit  a  penal 
offense  in  purchasing  from  a  soldier  clothing  issued  to  the  latter  during  the 
term  of  his  enlistment,  and  that  clothing  when  issued  to  an  enUsted  soldier 
under  the  rules  of  the  War  Department  was  no  longer  public  property,  but 
was  the  soldier's  private  property.  That  decision,  however,  in  our  opinion 
is  not  sustained  by  reason  or  by  authority.  The  contrary  was  held  in  United 
States  V.  Hart  (D.  C.)  146  Fed.  202 ;  United  States  v.  KopUk  <0.  C.)  165  Fed. 
919 ;  United  States  v.  Smith  (G.  C.)  156  Fed.  859.  It  is  true  that  one  of  the 
promises  held  out  to  the  soldier  about  to  enlist  is  the  payment  to  him  of  a 
certain  sum  of  money,  and  the  allowance  to  him  of  certain  specified  clothing. 
But  the  clothing  which  he  receives  Is  held  ty  a  different  tenure  from  the  mon- 
ey. The  latter  is  the  soldier's  to  spend  at  his  will.  The  clothing  is  part  of  his 
equipment  for  services  which  he  is  to  render  to  the  United  States.  He  gets 
no  property  right  in  it  other  than  the  right  to  wear  it.  It  is  as  much  a  por- 
tion of  his  equipment  as  is  his  gun  or  his  ammunition.  It  remains  public  prop- 
erty of  the  United  States.  Section  1242  of  the  Bevlsed  Statutes  (U.  S.  Comp. 
St.  1901,  p.  876)  declares  that  the  clothing  furnished  by  the  United  States  to 
any  soldier  shall  not  be  sold,  bartered,  or  exchanged,  pledged,  loaned,  or  given 
away.  Section  3748  (U.  S.  Comp.  St  1901,  p.  2527)  provides  for  the  seizure 
of  such  public  property  which  has  been  sold  or  bartered,  pledged,  loaned,  or 
given  away.  The  decisions  above  cited  were  all  rendered  prior  td  the  enact- 
ment of  the  present  statute  as  it  is  expressed  in  section  35  of  the  Penal  Code. 
By  that  section  the  intention  of  Congress  is  made  dear  beyond  question  to 
declare  all  property  secured  by  a  soldier  under  his  clothing  allowance  to  be 
public  property  of  the  United  States.    That  statute  specifies  *any*  arms,  equip- 
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ment,  ammnnltlon,  clothing,  etc.,  *or  other  public  property,*  and  then  follow 
the  words :  'Whether  furnished  to  the  soldier,  sailor,  officer  or  person  under 
a  clothing  allowance  or  otherwise^ — thus  expressing  the  will  of  CJongress  that 
a  soldier  shall  acquire  no  right  in  any  ♦  •  •  property,  and  that  one  who, 
knowing  him  to  be  a  soldier,  shall  purchase  the  same,  shall  incur  the  penalty 
denounced  by  the  act" 

From  what  we  have  already  said  we  do  not  deem  it  necessary  to 
discuss  the  third  assignment  of  error. 

It  is  insisted  by  the  fourth  assignment  that  the-  court  below  erred  in 
charging  the  jury  that  under  the  statute  in  question  the  same  presump- 
tion existed  that  existed  by  law  in  the  case  of  stolen  goods  in  the  pos- 
session of  a  party,  to  wit,  that  one  recently  found  in  the  possession 
of  stolen  goods  was  presumptively  the  receiver  of  stolen  goods  with 
knowledge  of  the  fact  that  they  were  stolen.  The  reference  by  the 
court  below  to  a  case  where  one  is  charged  with  being  the  receiver 
of  stolen  property  was  obviously  made  for  the  purpose  of  illustrating 
the  meaning  of  the  statute  which  we  have  just  quoted.  The  fact  that 
the  defendant  had  the  pistol  in  his  possession  and  that  it  was  govern- 
ment property  certainly  cast  upon  him  the  burden  of  showing  that  Jie 
purchased  it  from  one  who  had  title  to  the  same. 

We  have  carefully  considered  the  fifth  assignment  of  error  and  are 
of  (pinion  that  the  same  is  without  merit. 

The  sixth  assignment  of  error  is  in  the  nature  of  an  argument  which 
could  have,  with  propriety,  been  made  by  counsel  for  defendant  in 
addressing  the  jury,  except  that  portion  of  it  which  requested  the  court 
to  charge  that  in  order  to  find  the  defendant  guilty  the  jury  should  be 
satisfied  beyond  a  reasonable  doubt  The  court  fully  explained  this 
rule  to  the  jury,  and  therefore  its  action  in  refusing  to  grant  this  re- 
quest was  eminently  proper. 

The  eighth  assignment  of  error  is  untenable,  and  requires  no  discus- 
sion at  our  hands. 

For  the  reasons  stated,  the  judgment  of  the  lower  court  is  affirmed. 


JTASPBB  &  E.  BY.  GO.  et  aL  ▼.  WAIcKBB,  Collector  of  Internal  Revenue. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    January  2,  1917.) 

No.  2820. 

InrmirAL  RBvsNtJB  «=3»&-*Bxoise  on  Cobpokations — ^"Doing  Bttsinbss." 

A  railroad  corporation,  which  had  leased  all  Its  property  to  another, 
which  operated  and  maintained  it,  paying  a  fixed  rental  to  the  lessor,  is 
not  carrying  on  or  doing  business,  within  Act  Aug.  5,  1909,  c.  6,  |  38,  36 
Stat.  112  (Comp.  St  1913,  §S  6300-6307),  imposing  an  excise  tax  on  cor- 
porations carrying  on  or  doing  business  during  the  preceding  year,  though 
such  corporation  maintained  its  corporate  existence,  and  has  an  office, 
where  it  receives  the  rental  and  distributes  it  among  its  stockholders,  and 
though,  as  required  by  the  lease,  it  has  during  the  year  made  certain  im- 
provements on  the  property,  paid  for  by  the  sale  of  old  material  or  by 
certificates  of  indebtedness  of  the  lessee,  since  the  expression  "doing 
business"  in  that  statute  is  one  in  comm<m  use,  which  has  the  same 
meaning  applied  to  a  corporation  ajs  to  a  natural  person,  and  does  not 

^ss>F0T  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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include  one  who  has  retired  from  business  and  is  merely  maintaining 
property  leased  by  him  to  another. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent.  Dig.  §§  13-28 ; 
Dec  Dig.  <g=»9. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Doing  Business.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Texas ;  Thomas  S.  Maxey,  Judge. 

Four  separate  actions  by  the  Jasper  &  Eastern  Railway  Company 
and  others  ajg^ainst  A.  S.  Walker,  Collector  of  Internal  Revenue,  which 
were  consolidated  for  trial.  Judgment  for  defendant,  and  plaintiflFs 
bring  error.  Reversed  and  remanded,  with  direction  to  enter  judg- 
ment for  each  plaintiflF. 

J.  W.  Terry  and  A.  H.  Culwell,  both  of  Galveston,  Tex.,  for  plain- 
tiffs in  error. 

J.  L.  Camp,  U.  S.  Atty.,  of  San  Antonio,  Tex.  (Hugh  R.  Robert- 
son, Asst.  U.  S.  Atty.,  of  San  Antonio,  Tex.,  on  the  brief),  for  defend- 
ant in  error. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  FOSTER, 
District  Judge. 

.  WALKER,  Circuit  Judge.  These  four  cases  were  consolidated 
and  tried  together  by  the  court,  a  jury  being  waived,  on  an  agreed 
statement  of  facts,  and  resulted  in  a  judgment  in  favor  of  the  de- 
fendant in  error,  who  is  the  collector  of  internal  revenue  for  the  dis- 
trict of  Texas.  The  plaintiff  in  each  of  the  suits  is  a  Texas  railroad 
corporation,  and  each  of  the  suits  was  for  the  recovery  of  a  tax  for 
the  year  1912,  paid  under  protest  by  the  plaintiff  under  the  Corpora- 
tion Tax  Act  of  1909.  The  sole  claim  made  in  the  several  suits  was 
that  the  tax  had  been  illegally  assessed,  because  the  plaintiff,  in  the 
year  1912,  was  not  "engaged  in  business,"  within  the  meaning  of 
the  act.  The  District  Court  ruled  against  these  claims,  holding  that 
the  plaintiff  in  each  of  the  cases  was  "engaged  in  business"  during 
the  year  for  which  tlie  tax  was  assessed. 

The  facts  disclosed  may  be  summarized  as  follows:  Each  of  the 
plaintiffs  is  the  owner  of  a  railroad  in  Texas,  and  its  appurtenances 
and  equipment,  including  rolling  stock,  which,  prior  to  1912,  under 
authority  conferred  by  a  Texas  statute,  it  leased  to  another  corpora- 
tion, the  Gulf,  Colorado  &  Santa  Fe  Railway  Company,  for  a  period 
of  years  extending  beyond  1912.  The  lessee  agreed  to  maintain  and 
operate  at  its  own  expense  during  the  term  of  the  lease  the  leased 
railroad  lines  and  the  appurtenances  thereto,  and  to  pay  as  rentals 
all  interest  on  bonds  or  other  obligations  of  the  lessor,  all  taxes,  all 
rentals  and  other  sums  which  the  lessor  shall  become  liable  to  pay 
during  the  term  of  the  lease,  all  necessary  expenses  incurred  by  the 
lessor  for  the  purpose  of  maintaining  and  perpetuating  its  organizar 
tion,  and  annually  a  sum  equal  to  6  per  cent,  on  the  par  value  of  the 
capital  stock  of  the  lessor,  issued  when  the  lease  was  made  or  there- 
after issued  with  the  written  consent  of  the  lessee.  The  lease  con- 
tained the  following  provisions: 
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"Any  portion  of  the  demised  premises  appurtenant  to  the  Bald  line  of 
railway,  now  held,  or  which  may  be  acquired,  for  any  purpose  incidental  to 
the  operation  thereof,  such  as  premises  acquired  or  held  for  the  purpose  of 
stations,  depots,  shops,  or  other  buildings,  or  for  obtaining  gravel,  fuel,  or 
other  materials,  for  use  or  sale,  which,  in  the  judgment  of  the  lessee,  its 
successors  or  assigns  shall  be  no  longer  requisite  for  use  for  the  purposes  for 
which  the  same  shall  have  been  acquired  or  used,  and  likewise  any  part  of 
the  track,  sidings,  or  roadway  which  shall  have  been  thrown  out  of  use  by 
reason  of  straightening  or  alteration  of  the  line  of  road,  and  any  rails,  ties, 
or  other  materials  constituting  a  part  or  parts  of  the  said  line  of  railway  for 
which  other  materials  of  at  least  equal  value  shall  have  been  substituted,  may 
be  sold  or  disposed  of  by  the  lessee,  its  successors  or  assigns,  as  may  be  au- 
thorized by  law;  but  tl^e  proceeds  of  any  such  sale  shall  be  applied  to  the 
betterment  or  improvement  or  repayment  of  expenses  incurred  in  the  better- 
ment or  improvement  of  the  remainder  of  the  demised  premises,  or  the  pay- 
ent  or  reimbursement  of  payments  for  said  substituted  materials,  or  in  the 
acquisition  of  other  property,  which  forthwith  shall  be  transferred  to  the 
lessor,  its  successors  and  assigns,  in  exchange  for  the  property  sold,  and  shall 
become  subject  to  the  operation  of  this  lease.    *    *    * 

"In  the  event  that  at  any  time  during  the  continuance  of  said  term  it  shall 
become  necessary  or  desirable  for  the  accommodation  or  development  of  the 
business  of  the  said  demised  railroads  and  premises  to  construct  or  acquire 
any  branch  or  extension  thereof,  or  to  make  any  addition  thereto  or  any  im- 
provement or  betterment  thereof  or  change  therein,  or  to  purchase  any  rolling 
stock  for  use  in  connection  therewith,  the  lessor  covenants  that  the  lessee 
shall  have  full  power  and  authority  at  his  own  expense  to  construct  or  acquire 
such  branch  or  extension,  or  make  such  addition,  improvement,  betterment,  or 
change,  or  to  purchase  such  rolling  stock,  and  that,  in  case  the  lessee  shall 
so  request  in  writing,  it  (the  lessor)  will  construct  or  acquire  such  branch  or 
extension,  or  make  such  addition,  improvement,  betterment,  or  change,  or  pur- 
chase such  rolling  stock:  Provided,  that  the  cost  thereof  shall  be  paid  or 
furnished  by  the  lessee,  and  for  all  moneys  expended,  paid,  or  furnished  by 
the  lessee  for  the  construction  or  acquisition  of  any  such  branch  or  extension, 
or  for  making  any  such  addition,  improvement,  betterment,  or  change,  or  for 
the  purchase  of  any  such  rolling  stock,  the  lessor  shall  execute  and  deliver  to 
the  lessee  its  bonds  or  obligations  of  such  form  and  tenor  as  shall  be  approved 
by  the  lessee  for  the  repayment  of  all  such  moneys,  with  interest  at  the  rate 
of  5  per  cent  per  annum,  payable  semiannually,  and  upon  the  request  of  the 
lessee  shall  execute,  to  secure  such  bonds  or  obligations,  a  mortgage  or  deed 
of  trust,  in  such  form  as  the  lessee  may  approve  and  as  shall  be  authorized  by 
law,  covering  all  the  railroads,  property,  and  franchises  then  owned  or  there- 
after to  be  acquired  by  the  lessor,  including  any  and  all  such  branches,  exten- 
sions, additions,  improvements,  and  rolling  stock;  and  all  branches,  exten- 
sions, additions,  improvements,  and  rolling  stock  so  constructed  or  purchased 
shall  become  part  of  the  premises  demised  hereunder,  and  the  lessee  during 
the  oontinuance  of  the  term  hereunder  shall  pay,  satisfy,  or  discharge  the  inter- 
est on  the  bonds  or  obligations  issued  by  the  lessor  as  aforesaid  in  respect 
thereof:  And  provided,  further,  that  the  cost  of  the  construction  or  acquisi- 
tion of  any  such  branch  or  extension,  to  the  extent  of  one  thousand  dollars 
per  mile,  may  be  repaid  to  the  lessee  by  the  lessor  by  the  issuance  and  delivery 
to  the  lessee  of  a  like  amount  at  par  of  the  capital  stock  of  the  lessor." 

Since  the  execution  of  the  lease,  and  pursuant  to  its  terms,  the 
properties  mentioned  in  the  lease  have  been  in  possession  of  the  lessee, 
which  has  operated  the  railroads  therein  described  under  the  terms 
of  the  lease.  The  lessor  has  continuously  maintained  its  corporate 
organization  since  the  date  of  the  execution  of  the  lease,  keeps  an 
office,  and  maintains  an  office  force,  and  retains  the  corporate  pow- 
ers conferred  upon  it  by  its  charter;  and  during  the  year  ending  De- 
cember 31,  1912,  and  during  each  year  that  the  lease  has  been  in 
eflfect,  collected  rentals  from  the  lessee,  invested  the  same  for  the 
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benefit  of  its  stockholders,  and  distributed  among  them  profits  accru- 
ing from  such  investments.  During  the  year  1912  each  of  the  plain* 
tiffs  made  specified  improvements  and  betterments  to  its  railroad. 
Two  of  them  paid  for  such  betterments  or  improvements  out  of  the 
moneys  derived  by  them  from  sales  of  specified  rolling  stock  and 
equipment  made  by  them  to  the  lessee;  and  in  payment  of  the  bet- 
terments and  improvements  made  by  two  of  the  lessors  the  lessee 
issued  to  them,  respectively,  its  obligations  in  writing,  called  "cer- 
tificates of  indebtedness,"  made  in  favor  of  the  lessor  and  bearing 
interest  at  the  rate  of  6  per  cent,  per  annum.  Except  as  above  stat- 
ed, neither  of  the  plaintiffs  engaged  in  any  activities  during  the  year 
1912. 

It  is  settled  by  controlling  decisions  that  what  each  of  the  plain- 
tiffs did  in  1912  in  the  way  of  maintaining  its  corporate  organization, 
and  of  receiving  rentals  and  other  income  and  making  distribution 
thereof  among  its  stockholders,  did  not  constitute  the  "carrying  on 
or  doing  business"  by  it  in  such  wise  as  to  make  it  subject  to  the  tax 
imposed  by  the  act  of  1909.  Act  August  5,  1909,  c.  6,  §  38  (U.  S. 
Compiled  Statutes  1913,  §  6300);  Zonne  v.  Minneapolis  Syndicate, 
220  U.  S.  187,  31  Sup.  Ct.  361,  55  h.  Ed.  428;  McCoach  v.  Mine- 
hill  Railway  Co.,  228  U.  S.  295,  33  Sup.  Ct.  419,  57  L.  Ed.  842.  A 
difference  between  the  facts  of  the  case  last  cited  and  those  in  the 
pending  cases  is  that,  in  the  former,  not  only  the  operation  of  the 
leased  railroad  property  was  exclusively  by  the  lessee,  but  it  also  did 
all  that  was  done  in  the  way  of  maintaining  or  improving  that  prop- 
erty, while  in  the  latter  the  operation  of  the"  leased  property  was  ex- 
clusively by  the  lessee,  but  the  lessors,  pursuant  to  terms  of  the  leases, 
made  improvements  and  betterments  to  their  respective  leased  proper- 
ties. Is  the  difference  such  a  one  as  to  make  the  rulings  cited  inap- 
plicable? 

The  charter  of  each  of  the  plaintiffs  conferred  upon  its  incorporators 
and  their  successors  the  usual  powers  of  corporate  existence,  of  ac- 
quiring and  maintaining  property  necessary  or  appropriate  for  the  busi- 
ness authorized  to  be  engaged  in,  and  of  transacting  and  carrying  on 
specified  business.  It  is  the  exercise  by  the  corporation  of  the  last- 
named  power  that  subjects  it  to  liability  to  pay  the  tax  in  question.  If 
it  lawfully  foregoes  the  exercise  of  that  power,  its  exercise  of  other 
powers  does  not  subject  it  to  the  tax.  Zonne  v.  Minneapolis  Syndicate, 
220  U.  S.  187,  31  Sup.  Ct.  361,  55  L.  Ed.  428;  Flint  v.  Stone  Tracy 
Co.,  220  U.  S.  107,  31  Sup.  Ct.  342,  55  L.  Ed.  389,  Ann.  Cas.  1912B, 
1312.  An  effect  of  the  lease  was  a  total  authorized  cessation  of  the 
exercise  by  the  lessor  of  the  power  of  using  its  railway  properties  ac- 
quired or  to  be  acquired  during  the  term  of  the  lease  in  the  conduct  of 
the  only  business  for  use  in  which  those  properties  were  acquired  or  are 
adapted.  The  acquisition,  maintaining,  and  leasing  of  property  or 
properties  may  be  parts  of  a  business  which  the  corporate  owner  en- 
gages in.  On  the  other  hand,  the  acquisition  and  maintenance  of  prop- 
erty may  be  only  means  of  enabling  the  owner  to  carry  on  a  business 
for  use  in  which  the  property  is  intended,  and  the  leasing  of  the  prop- 
erty may  effect  a  transfer  to  the  lessee  of  the  conduct  of  that  business, 
leaving  the  owner  no  longer  engaged  in  or  carrying  on  business. 
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Where  the  law  permits,  a  corporation,  like  a  natural  person,  may 
own,  maintain,  and  be  the  lessor  of  property,  after  it  has  turned  over 
to  another  the  exclusive  use  of  that  property  and  the  carrying  on  of 
the  only  business  for  use  in  which  its  property  was  acquired  and  is 
adapted.  In  the  one  case,  what  is  done  amounts  to  "the  carrying  on 
or  doing  business,'*  within  the  meaning  of  the  statute.  In  the  other 
case,  the  activities  of  the  owner  are  limited  to  those  of  the  proprietor- 
ship of  property  which  another  exclusively  uses  in  carrying  on  busi- 
ness. In  a  sense  it  is  true  that  all  that  a  business  corporation  may  do 
is  business,  as  it  was  created  and  exists  for  exclusively  business  pur- 
poses. But  that  it  may  be  exempt  from  the  tax  in  question,  without 
hting  altogether  dormant  or  inert,  is  shown  by  rulings  above  cited.  It 
may  act  as  a  proprietor  of  property  without  engaging  in  a  business  con- 
templated by  its  charter.  We  think  this  happens  when,  as  a  result  of 
an  authorized  lease,  it  forgoes  for  the  space  of  a  tax  year  the  transac- 
tion of  the  business  for  use  in  which  all  its  property  was  acquired,  and 
the  lessee  corporation,  by  an  exclusive  use  of  that  property  in  carrying 
on  that  business  within  that  year,  subjects  itself  to  liability  for  the 
■excise  tax  imposed  upon  such  an  exercise  of  corporate  power.  Un- 
less a  corporation  is  "engaged  in  business,"  it  is  not  embraced  in  the 
<iescription  found  in  the  statute.  The  quoted  expression  is  one  in 
-common  use.  It  has  the  same  meaning,  whether  applied  to  a  corpora- 
tion or  to  a  natural  person.  It  is  not  apt  or  appropriate  to  describe 
one  who  has  retired  from  business  in  which  he  had  engaged  and  con- 
fines his  activities  to  maintaining  property  let  to  another  and  used  ex- 
•clusively  by  the  lessee  in  carrying  on  that  business. 

Each  of  the  plaintiffs  in  the  pending  cases,  in  maintaining  its  rail- 
road property  at  the  instance  of  its  lessee  and  as  required  by  the  lease, 
in  a  condition  suitable  for  use  in  the  railroad  business,  in  which  it 
does  not  engage,  did  not,  any  more  than  did  the  Minehill  Company,  as 
disclosed  in  the  case  above  cited,  extend  its  activities  beyond  those  of 
a  corporate  proprietor  not  engaged  in  or  carrying  on  or  doing  business 
within  the  meaning  of  the  statute.  It  may  as  truly  be  said  in  these 
cases,  as  was  similarly  said  in  the  opinion  in  the  case  of  McCoach  v. 
Minehill  Railway  Co.,  supra,  that  the  lessee  alone  in  1912  was  "doing 
business"  ^s  a  railroad  company  upon  the  lines  covered  by  the  lease, 
and  was  taxable  because  of  it.  "The  Corporation  Tax  Law  does  not 
contemplate  double  taxation  in  respect  of  the  same  business."  The 
result  of  exacting  the  payment  of  the  tax  by  the  plaintiffs  in  error 
would  be  to  hold  them  to  liability,  not  because  they  were  engaged  in  or 
carrying  on  business,  but  because  of  their  ownership  and  maintenance 
of  leased  property  used  in  carrying  on  business  only  by  another  cor- 
poration, which  thereby  subjected  itself  to  liability  for  the  tax. 

The  conclusion  is  that,  as  regards  the  disputed  question  of  liability, 
the  facts  in  these  cases  are  not  materially  different  from  those  of  the 
case  last  mentioned.  This  conclusion  finds  support  in  rulings  made 
in  the  following  cases  also :  Lewellyn  v.  Pittsburgh  B.  &  L.  E.  R.  Co., 
222  Fed.  177,  137  C.  C.  A.  617;  New  York  Central  &  H.  R.  R.  Co.  v. 
Gill,  219  Fed.  184,  134  C.  C.  A.  558;  Anderson  v.  Morris  &  E.  R.  Co., 
216  Fed.  83,  132  C.  C.  A.  327;  Forty-Two  Broadway  Co.  v,  Anderson 
<D.  C.)  209  Fed.  991 ;  Anderson  v.  Forty-Two  Broadway  Co.,  213  Fed. 
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777,  130  C.  C.  A.  338.  It  follows  that  the  judgment  under  review 
must  be  reversed.  As  the  cases  were  submitted  on  agreed  facts,  there 
is  no  obstacle  in  the  way  of  this  court  directing  final  judgment. 

The  judgment  of  the  District  Court  is  reversed,  and  the  cases  are 
remanded  to  that  court,  with  direction  to  enter  judgment  in  favor  of 
each  of  the  lessor  plaintiffs  for  the  amount  of  the  tax  paid  by  it,  with 
interest;  the  costs  to  be  taxed  against  the  defendant  in  error. 


SOUTHERN  BY.  CO.  ▼.  MBAHER  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    January  2,  1917.) 

No.  2988. 

1.  Judgment  ^=5>235 — Joint  Plainttbtb — Recovebt  bt  Pabt. 

In  a  Joint  action  by  three  plaintiffs  to  recover  for  the  conversion  of 
earth  removed  from  a  tract  of  land  by  a  railroad  company,  there  can 
be  no  recovery  by  any  of  the  plaintiffs,  where  one  of  them  is  not  shown 
to  have  had  any  interest  in  the  land,  since  all  must  be  competent  to  sue. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent.  Dig.  §|  414,  429; 
Dec.  Dig.  <8=»235.] 

2.  Tenancy  in  Common  <©=>39— Right  op  Action — Injury  to  Pkopebty — 

Consent  or  One  Cotenant. 

In  a  suit  by  cotenants  to  recover  for  the  conversion  of  earth  removed 
by  a  railroad  company  from  the  land,  there  can  be  no  recovery  by  any 
of  the  plaintiffs,  if  one  of  them  consented  to  the  removal  of  the  earth. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in  Common,  Cent  Dig.  f  119; 
Dec.  Dig.  «=»39.] 

3.  Tbespass  ^s>50 — Measube  or  Damages — Removal  or  Eabth. 

The  measure  of  damages  for  trespass  by  railroad  company  in  removing 
earth  from  its  right  of  way  on  plaintiffs*  land,  where  It  acted  on  an 
honest  belief  that  it  had  a  right  to  remove  the  earth,  is  the  value  of  the 
earth  at  the  time  and  place  of  its  severance  from  the  realty,  not  enhanced 
by  the  expense  of  excavating  it,  or  of  hauling  it  to  the  place  where  it 
was  used. 

[Ed  Note. — For  other  cases,  see  Trespass,  Cent  Dig.  ff  134,  130;  Dec 
Dig.  <8=»50.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Alabama ;  Henry  D.  Clayton,  Judge. 

Action  by  Augustine  Meaher  and  others  against  the  Southern  Rail- 
way Company.  Judgment  for  plaintiffs,  and  defendant  brings  error. 
Reversed  and  remanded,  with  directions  to  grant  a  new  trial. 

The  record  shows  that  this  suit  was  originally  Instituted  against  the  South- 
ern Railway  Company  by  Augustine  Meaher  and  Henry  Hall  Clarke,  individu- 
ally,  and  Henry  Hall  and  Norbome  R.  Clarke,  as  executors  and  trustees  un- 
der the  will  of  G.  Clifton  Clarke,  deceased.  The  complaint  contained  two 
counts,  each  claiming  $25,000  damages.  The  first  count  claimed  for  the  conver- 
sion of  50,000  cubic  yards  of  day,  and  the  second  for  a  like  amount  of  earth. 

The  plaintiffs  introduced  two  deeds  in  evidence,  covering  the  land  through 
which  defendant's  right  of  way  ran.  These  deeds  ran  to  George  C.  Clarke  and 
Augustine  Meaher.  They  showed  that  Mr.  Clarke  died  in  July,  1909,  that 
Mr.  Meaher  had  looked  after  this  land  since  the  death  of  Mr.  Clarke,  and 
that  he  and  the  estate  of  G.  Clifton  Clarke,  as  Joint  owners,  were  in  the  pos- 
session of  these  lands  in  1914  and  1915.    They  further  showed  that  the  defeud- 

^s^For  other  cases  see  same  topic  &  KET-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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ant  in  1914  and  1915  had  dug  a  large  amount  of  dirt  or  day  from  the  side  of 
a  cut  several  miles  north  of  Mobile,  through  which  the  defendant's  track  and 
right  of  way  ran  through  plaintiff's  lands,  and  transported  it  and  used  it  In 
filling  in  trestles  on  defendant's  line  north  of  plaintiff's  lands,  and  in  filling 
In  the  freight  yards  and  freight  depot  pt  defendant  in  the  city  of  Mobile,  and 
in  filling  in  a  part  of  the  freight  yards  of  the  Mobile  &  Ohio  in  the  city  of 
Mobile,  and  in  filling  in  and  making  a  connecting  or  spur  track  between  the  de- 
fendant's road  and  that  of  the  A.  T.  &  N.  Bailroad,  and  introduced  evidence 
to  show  the  value  of  this  dirt  in  Mobile  and  at  the  several  places  where  it  was 
dumped. 

The  defendaftit.  Southern  Railway  Company,  Introduced  evidence  which 
showed  that  its  predecessor  in  title,  the  Mobile  &  Alabama  Grand  Trunk  Rail- 
road Company,  was  chartered  by  an  act  of  the  Legislature  of  Alabama  in 
February,  1866  (Laws  1865-66,  p.  405)  and  thereby  authorized  to  build  a  rail- 
road from  the  city  of  Mobile  north  through  the  state  of  Alabama,  with  a 
right  of  way  100  feet  wide ;  that  in  1871  said  railroad  condemned  a  right  of 
way  100  feet  in  width  through  the  ''Johnston  Tract,"  the  property  of  plaintiffs 
now  in  question ;  that  immediately  It  constructed  its  road  through  this  tract ; 
that  the  title,  franchises,  and  properties  of  the  Mobile  &  Alabama  Grand  Trunk 
Railroad,  by  a  straight  chain  of  conveyances,  court  proceedings,  and  legisla- 
tive acts,  became  vested  in  the  defendant,  the  Southern  Railway  Company; 
that  none  of  the  dirt  was  taken  from  anywhere  except  from  their  100-foot  right 
of  way ;  that  the  dirt  so  taken  was  hauled  by  It  and  used  as  shown  by  the 
plaintiffs'  evidence,  a  great  deal  being  used  for  railroad  pursposes  on  the 
Mobile  &  Alabama  Grand  Trunk  Railroad;  that  one  of  the  plaintiffs,  Mr. 
Meaher,  had  consented  to  the  taking  of  at  least  some  of  this  dirt,  and  that 
tills  digging  was  In  progress,  more  or  less  continuously,  for  about  14  months, 
and  no  protest  or  notice  to  stop  was  ever  made  or  given  by  Mr.  Meaher,  al- 
though he  had  many  times  during  that  time  been  both  at  the  place  where  the 
dirt  was  being  dug  and  at  the  places  where  the  dirt  was  being  dumped ;  that 
it  had  acted  in  good  faith  in  taking  and  using  this  dirt ;  and  that  this  dirt  had 
little  or  no  market  value,  either  where  it  was  used  or  where  it  was  excavated. 

At  the  conclusion  of  the  trial  the  jury  brought  In  a  verdict  for  the  plaintiffs 
for  $2,600.10,  and  judgment  was  rendered  thereon  by  the  court,  to  reverse 
which  this  writ  of  error  is  prosecuted;  the  plaintiff  in  error  assigning  27 
errors  relating  to  admission  and  rejection  of  evidence,  and  charges  to  the  jury 
given  and  refused. 

D.  P.  Bcstor,  Jr.,  of  Mobile,  Ala.,  for  plaintiff  in  error. 
Gregory  L.  Smith,  of  Mobile,  Ala.,  for  defendants  in  error. 
Before  PARDEE  and   WALKER,   Circuit  Judges,  and  CALL, 
District  Judge. 

PARDEE,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
assignments  of  error,  all  insisted  upon  in  this  case,  cover  the  propo- 
sitions : 

[1]  First.  That  the  court  erred  in  refusing  to  give  the  general  af- 
firmative charge  requested  by  the  defendant  This  is  based  on  the 
proposition  that  the  suit  was  brought  by  the  three  persons  joining, 
to  wit,  Augustine  Meaher  and  Henry  Hall  Clarke,  individually,  and 
Henry  Hall  and  Norbome  R.  Clarke,  as  executors  and  trustees  under 
the  will  of  G.  Clifton  Clarke,  deceased,  and  that  under  the  proof  in 
the  case  Henry  Hall  Clarke,  individually,  had  no  interest  in  the 
subject-matter  of  the  suit,  and  the  law  is  thoroughly  settled  in  both 
the  state  and  federal  courts  and  in  all  character  of  cases  that  all 
plaintiffs  to  an  action  must  be  competent  to  sue  or  the  action  can- 
not be  maintained,  and  that  if  one  of  several  joint  plaintiffs  is  not 
entitled  to  recover  then  none  can. 
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This  proposition  seems  to  be  well  founded.  We  do  not  find  under 
the  proof  that  Henry  Hall  Clarke  had  any  individual  ownership  in 
the  property  claimed  to  have  been  damaged,  and  the  law  daimed  to 
apply  seems  well  settled.  Prestwood  v.  McGowin,  128  Ala.  267,.  29 
South.  386,  86  Am.  St.  Rep.  136. ' 

[2]  Second.  That  the  court  erred  in  refusing  to  charge  the  jury 
that  if  they  believed  from  the  evidence  that  Augustine  Meaher,  one 
of  the  parties  plaintiff,  gave  the  defendant  permission  or  authority 
to  dig  and  remove  any  of  the  clay  or  earth  in  question,  then  they 
cannot  award  the  plaintiffs  any  damages  for  the  diggfing  and  removal 
of  clay  or  earth  covered  by  such  permission  or  authority,  on  the 
ground  that,  where  several  who  are  cotenants  sue  to  recover  damages 
to  tlieir  estate,  the  plea  that  sets  up  that  the  damages  were  by  the 
consent  or  direction  of  one  of  the  plaintiffs  presents  good  defense 
to  the  action.  The  plaintiff  who  consented  to  the  action  could  not 
recover,  and  all  persons  suing  for  the  same  action  must  be  entitled 
to  recover,  or  none  can. 

There  was  evidence  sufficient  to  go  to  the  jury  that  Meaher,  one 
of  the  cotenants  suing,  consented  to  the  removal  of  the  earth  sued 
for,  and  the  law  is  plain.  Lowery  v.  Rowland  et  al.,  104  Ala.  420,  16 
South.  88.  As  on  a  reversal  a  new  trial  may  be  had,  in  which  the 
evidence  may  be  different  in  relation  to  both  foregoing  propositions^ 
we  take  up  the  main  and  controlling  question  in  the  case,  which  is 
as  to  the  proper  rule  of  damages  on  the  theory  that  the  plaintiffs 
below  are  entitled  to  recover.  Said  plaintiffs  sued  for  the  conver- 
sion of  certain  clay  and  earth  taken  by  the  defendants  from  the  Mont- 
gomery &.  Alabama  Grand  Trunk  Railroad  right  of  way,  contending 
that  it  became,  as  soon  as  severed,  merchantable  property  belonging 
to  them  as  owners  of  the  fee,  for  which  they  are  entitled  to  recover, 
as  for  any  merchantable  commodity,  like  coal,  timber,  gravel,  or 
building  sand,  its  full  value  at  any  place  to  which  it  is  finally  removed 
or  used. 

On  the  other  hand,  it  is  contended  that  the  clay  and  earth  actually 
excavated  and  afterwards  removed  from  the  right  of  way  had  no 
marketable  value  as  a  commodity,  and  got  none  except  from' exca- 
vating and  hauling  for  a  special  purpose,  and  then  only  was  valued 
at  the  cost  of  excavating  and  hauling,  and  that  the  true  rule  of  re- 
covery was  the  damage  to  the  realty  by  removing  the  same,  or,  at 
most,  the  value  of  the  clay  and  earth  at  the  place  and  time  it  was 
excavated.  The  defendants  below  also  contended,  to  the  same  effect, 
that  if  this  clay  and  earth  was  wrongfully  taken  from  the  plaintiffs' 
property  through  mistake,  or  with  the  honest  belief  that  it  was  ac- 
tually within  its  legal  rights  in  so  doing,  then  the  measure  of  damages 
was  the  value  of  the  earth  so  taken  as  it  rested  in  its  original  place 
before  the  digging;  and  there  was  evidence  tending  to  show  that  in 
taking  the  said  clay  and  earth  the  defendant  acted  honestly  in  the 
belief  that  it  was  fully  within  its  rights. 

As  to  the  character  and  value  of  the  excavated  earth  removed  by 
the  defendant : 

"Engineer  Nlcol  testified  that:  *The  land  up  there  In  which  this  cut  is  ma  de- 
ls the  ordinary  pine  land  In  the  Mobile  plateau.  It  is  the  ordinary  material 
found  throughout  Mobile  county  on  the  elevated  division.'    Engineer  Buckleys 
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testified:  1  call  the  soil  there  sandy  clay;  the  country  looks  open  land  to 
me;  It  has  been  cut  over.'  Engineer  Towle  testified:  'The  country  up  there 
where  this  cut  was  made  Is  plney  woods.'  As  we  calculate  it,  the  area  dug 
over  by  the  defendant  aggregated  3.7  acres." 

"Mr.  Cochrane  said:  *The  Southern  brought  It  there  and  dumped  it  on  the 
track,  and  we  paid  for  the  service,  whatever  that  was.  In  that  arrangement 
or  contract  nothing  was  paid  specifically  for  the  dirt  I  had  an  agreement  to 
pay  so  much  for  the  steam  shovel,  locomotive,  cars,  and  train  crew,  and  that 
was  the  basis  on  which  I  paid  them,  by  the  day.  In  that  agreement  there 
was  no  amount  of  money  to  be  paid  for  each  cubic  yard  of  dirt;  It  was  for 
the  service,  transportation,  and  equipment,  payment  for  the  laborers,  work- 
men, engineer,  etc' 

"The  witness  Sims  said:  The  stuff  that  was  brought  down  here  was  clay ; 
we  call  It  pipe  clay ;  strip  of  pipe  day  In  it.  I  do  not  know  anything  It  was 
good  for  except  filling,  and  (if?)  you  cannot  get  anything  better ;  It  will  answer 
for  filling  when  you  can  cover  It  up  with  better  material.  It  has  to  be  put 
down,  and  has  to  be  covered  with  something  else,  because  the  rain  afTects  It ; 
It  gets  mushy  and  sloppy ;  we  call  it  churning ;  It  is  sticky.  You  have  to  con- 
fine It  and  shelter  it  with  some  other  material.  I  have  never  noticed  during 
my  connection  with  the  road  any  kind  of  this  material  brought  in  by  train  to 
Mobile  by  dealers  in  road  material,  gravel,  and  sand.  There  is  nobody  to 
my  knowledge  engaged  in  getting  out  this  kind  of  material  up  there  and  send- 
txi  It  to  Mobile  for  sale.  I  have  never  seen  any  brought  to  Mobile.  I  cannot 
say  what  it  Is  worth  there  Immediately  after  It  is  dug  out  of  the  soil.  I  have 
never  heard  of  any  value  being  placed  on  that  kind  of  material.' 

"The  witness  Hancock  said:  'There  was  no  market  for  dirt  in  Mobile.  I 
mean,  there  was  no  market  for  It,  such  as  there  is  for  sand  and  gravel  and 
such  as  that' 

"The  witness  Ennis  said:  'There  wasn't  any  market  value  at  that  time  in 
Mobile  for  stuff  of  that  character.' 

"The  witness  Radcllff  said:  'The  dirt  is  always  worth  something.  Yoq 
would  have  to  buy  it  or  own  it.  There  is  no  general  market  on  any  of  this 
dirt  It  Is  all  figured  on  contracts ;  when  a  man  wants  It,  he  wants  it  bad ; 
It  depends  on  the  contract  If  they  don't  want  it  you  cant  get  rid  of  it  at  all. 
We  never  mine  any  of  It  unless  we  have  a  contract  You  can't  bring  it  down 
here  and  wait  for  a  market' " 

During  the  trial  the  defendant  offered  evidence  to  show  the  value 
of  the  lands  in  the  immediate  neighborhood  of  the  excavations  com- 
plained of,  and  on  objections  of  immateriality  and  irrelevance  the 
same  was  excluded  by  the  court  and  exception  duly  taken.  The 
record  shows  that  the  court  charged  the  jury  orally,  to  which  some 
exceptions,  not  material  to  mention  here,  were  noted,  whereupon 
the  plaintiff  requested  in  writing  the  following  charge : 

'The  plaintiff  In  this  case  makes  no  claim  for  the  earth  used  upon  that  part 
of  the  defendant's  track  that  was  part  of  the  road  of  the  Mobile  &  Alabama 
Grand  Trunk  Railroad;  and  the  court  charges  you  that  the  defendant  did 
not  have  the  right  to  take  any  earth  from  plaintiff's  lands  and  place  it  upon 
the  property  of  the  A.,  T.  &  N.  R.  B.  Co.,  or  upon  the  property  of  the  MobUe 
&  Ohio  Railroad  Company,  or  upon  any  portion  of  the  track  of  the  Southern 
Railway  which  was  no  part  of  the  roadbed  of  the  Mobile  &  Alabama  Grand 
Trunk  Railroad  Company;  and  If  the  Jury  find  for  the  plaintiff  for  the  dirt 
that  was  taken  by  defendant  and  so  used,  they  should  estimate  plaintiff's  dam- 
ages at  the  reasonable  value  of  the  earth  delivered  at  the  point  where  it  was 
used  or  placed  by  the  defendant" 

And  the  court  gave  said  charge  and  read  the  same  to  the  jury  in 
connection  with  the  court's  general  charge,  to  all  of  which  the  de- 
fendant then  and  there  duly  excepted,  and  thereupon  the  defendant 
requested  the  court  to  give  the  following  charge: 
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"The  court  charges  the  Jury  that  If  they  believe  from  the  evidence  that  the 
fllefeDdant,  through  its  employes,  willfully  or  intentionally  trespassed  on  the 
property  of  the  plaintiffs  and  took  therefrom  the  earth  in  question,  then  the 
measure  of  the  plaintiffs'  damage  is  the  enhanced  value  of  the  earth  so  taken 
when  and  where  it  was  finally  converted  to  the  use  of  the  defendant ;  but  if 
you  shouM  find  from  the  evidence  that  the  defendant  took  and  converted  the 
earth  from  plaintiffs'  property  through  inadvertence  or  mistake,  or  in  the 
honest  belief  that  it  was  acting  within  its  legal  rights,  then  the  measure  of 
damage  is  the  value  of  the  earth  so  taken  as  it  was  in  the  ground  before  it 
was  disturbed  by  the  defendant" 

The  court  refused  to  give  said  charge,  and  the  defendant  then  and 
there  duly  excepted. 

The  defendant  further  requested  the  court  to  give  the  following 
written  charge: 

"The  court  charges  the  jury  that  the  measure  of  plaintifTs  damages  in 
this  case  is  the  difference  in  the  market  value  of  the  lands  trespassed  on  im- 
mediately before  the  commission  of  the  injuries  and  the  market  value  of  the 
lands  inunediately  thereafter" 

—which  the  court  refused  to  give  the  jury,  and  to  such  refusal  the 
defendant  duly  excepted.  Whereupon  the  defendant  requested  the 
court  to  give  fiie  following  written  charge: 

"The  court  charges  the  jury  that  if  they  believe  the  evidence  they  can 
award  to  the  plaintiff  as  damages  in  this  case  only  the  value  of  the  clay  or 
earth  immediately  after  its  severance  from  the  ground" 

— which  was  refused  and  the  defendant  duly  excepted. 

[3]  It  thus  appears  that,  while  excluding  evidence  of  the  value 
of  the  land  theoretically  trespassed  upon  and  the  surface  of  which 
was  actually  excavated,  the  jury  was  practically  instructed  to  find 
damages  based  on  the  value  of  the  earth  at  any  point  to  which  it 
was  subsequently  hauled  and  disposed  of ;  and  tiiis  tends  to  explain 
a  verdict  condemning  the  defendant  to  pay  over  $2,600  for  removing 
from  the  surface  of  some  3.7  acres  of  land  worth  to  the  plaintiffs 
after  the  earth  was  removed  by  reason  of  its  condemnation  for  a 
railroad  right  of  way  as  much  as  before,  because  as  to  them  the 
land  was  out  of  commerce,  and  their  title  remote  and  contingent, 
charged  with  a  servitude  practically  perpetual.  Since  the  Wooden- 
ware  Case,  106  U.  S.  432,  1  Sup.  Ct.  398,  27  L.  Ed.  230,  the  rule 
has  been  in  the  United  States  courts  that  the  honest  or  -mistaken 
trespasser,  severing  timber,  coal,  ore,  etc.,  from  the  land  of  another, 
is  liable  for  the  value  of  the  product  severed  at  the  time  and  place 
of  severance,  and  it  was  error  to  refuse  the  charge  requested  by  the 
defendant  below  in  that  respect. 

Further  than  this,  assuming,  but  not  deciding,  that  the  defendant 
below,  by  reason  of  his  title  and  occupancy  and  possession,  had  no 
right  to  take  clay  and  earth  from  the  right  of  way  of  the  Mobile  & 
Alabama  Grand  Trunk  Railway  to  use  on  defendant's  other  lines, 
although  connected  by  tracks  and  in  a  sense  forming  a  part  of  the 
same  system,  we  are  of  opinion  that  under  all  the  circumstances  shown 
by  the  evidence  in  this  case  the  true  measure  of  damages  is  the  value 
of  the  earth  and  day  at  the  time  and  place  of  severance,  not  to  be 
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enhanced  by  expense  of  excavating  and  hauling  to  other  places  for 
disposition  and  use. 

The  judgment  of  the  District  Court  is  reversed,  and  the  case  is 
remanded,  with  instructions  to  set  aside  the  verdict  and  award  a 
new  trial. 


In  re  EVANS  et  aL 

COLUMBIA  NAT.  BANK  ▼.  COMMONWEALTH  TRUST  00. 

(Circuit  Court  of  Appeals,  Third  Circuit.    January  5,  1917.) 

No.  2104. 

1.  Pledges  «=5>19— <3laims — SEOUBrrr— Applicatiow. 

Wbere  two  joint  makers  of  a  note  pledged  their  individual  property  for 
the  payment  of  the  note  and  "all  other  liabilities  of  the  undersigned"  to 
the  holder  of  the  note,  the  holder  cannot,  after  the  bankruptcy  of  the 
•  makers,  apply  the  security  to  the  payment  of  a  note  jointly  signed  by 
those  two  makers  and  one  other,  any  more  than  it  could  to  one  signed  by 
one  of  the  makers  alone. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent  Dig.  §{  58-^;  Dec.  Dig. 
«=»19.] 

2.  Pabtnebship  «=»217(3)— Note— Evidewcb. 

Evidence  that  the  signers  of  a  joint  note,  who  were  two  of  the  three 
members  of  a  partnership,  directed  the  money  to  be  placed  to  the  credit 
of  the  partnership,  does  not  show  that  the  note  was  a  partnership  obliga- 
tion. 

[Ed.  Note. — For  other  cases,  see  Partnership,  Cent  Dig.  f  425;  Dec. 
Dig.  «8=»217(3).] 

3.  PLEDGfes  ^=»19 — ^Claims — Secubity — ^Application. 

Where  a  bank  held  two  secured  notes  of  a  bankrupt  partnership  and  an 
unsecured  joint  note  of  the  three  members,  it  could  not  apply  the  excess 
of  the  partnership  security  to  the  payment  of  the  individual  note. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent  Dig.  ||  58-63 ;  Dec.  Dig. 

<8=»19.1 

4.  Pledges  ^=»1 — Contbaot — Evidence. 

A  statement  by  two  makers  of  a  secured  note,  who  were  two  of  the 
three  makers  of  an  unsecured  note,  that  the  bank  need  not  press  them,  as 
it  had  p^nty  of  security,  did  not  make  a  new  contract,  pledging  the  se- 
curity for  the  pasrment  of  the  unsecured  note. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent  Dig.  S§  1,  4,  5;  Dec.  Dig. 
«=s>l.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania;   W.  H.  Seward  Thomson,  Judge. 

In  the  matter  of  John  Kuhn  Evans  and  others,  individually  and 
as  partners,  bankrupts.  As  against  the  Commonwealth  Trust  Com- 
pany, trustee  in  bankruptcy,  the  Columbia  National  Bank  appeals  from 
an  order  of  the  District  Court  dismissing  appellant's  claim  against  the 
estate.    Order  affirmed. 

For  opinion  below,  see  235  Fed.  635. 

^=9For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Gifford  K.  Wright  and  McKee,  Mitchell  &  Alter,  all  of  Pittsburgh, 
Pa.,  for  appellant. 

Charles  Alvin  Jones  and  Sterrett  &  Acheson,  all  of  Pittsburgh,  Pa., 
for  appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Cir-, 
cuit  Judges. 

WOOLLEY,  Circuit  Judge.  The  opinion  accompanying  the  or- 
der from  which  this  appeal  was  taken  ([D.  C]  235  Fed.  635)  so  cor- 
rectly states  the  law  that  nothing  more  than  an  affirmance  by  this 
court  would  be  necessary,  were  it  not  that  the  authority  upon  which 
the  decision  was  made,  being  a  case  decided  by  this  court,  is  on  appeal 
attacked  or  distinguished.  The  facts  are  fully  stated  and  the  law 
thoroughly  considered  in  the  opinion.  We  will  therefore  repeat  only 
what  is  necessary  to  a  consideration  of  the  phase  of  the  question  raised 
on  appeal. 

John  K.  Evans,  James  Evans  and  Alan  S.  Evans,  individually  and 
as  partners,  were  adjudged  bankrupts.  The  appellant  bank  held  four 
of  their  notes  given  in  different  capacities.  Two  were  admittedly 
partnership  notes,  being  signed  by  the  firm  name  of  Evans  Bros. 
These  were  paid  by  the  proceeds  of  the  sale  of  a  portion  of  their  ac- 
companying collateral,  leaving  as  an  excess  certain  securities  and  funds 
now  claimed  by  the  appellant  and  held  by  the  trustee  awaiting  this  de- 
cision. The  tnird  note  was  for  $15,000.  It  was  the  joint  note  (not 
the  joint  and  several  note)  of  James  Evans  and  Alan  S.  Evans,  made, 
so  far  as  shown  upon  its  face,  in  their  individual  and  not  in  their 
partnership  capacity,  with  accompanying  collateral  separately  owned 
but  jointly  pledged  "for  the  payment  of  this  and  all  other  liabilities 
of  the  undersigned  to  the  holder  hereof,  now  or  hereafter  due."  The 
fourth  note  was  a  joint  unsecured  note  for  $4,500  made  by  James 
Evans,  Alan  S.  Evans,  and  John  K.  Evans.  Upon  default  in  pay- 
ment of  the  $15,000  note,  the  appellant  bank  realized  upon  its  collater- 
al approximately  $17,000,  applied  the  proceeds  first  to  the  full  pay- 
ment of  the  $4,500  note  and  the  balance  in  part  payment  of  the 
$15,000  note,  proved  a  claim  against  the  bankrupts'  estate  for  the 
residue,  and  made  a  claim  for  the  excess  remaining  from  the  sale 
of  the  collateral  of  the  two  Evans  Bros,  notes.  The  referee  dismissed 
the  appellant's  claim  to  this  excess,  and  entered  an  order  disallowing 
its  claim  for  th^  alleged  unpaid  residue  on  the  $15,000  note  and  di- 
rected it  to  pay  the  trustee  of  James  Evans  and  Alan  S.  Evans,  in- 
dividually, a  sum  approximating  $3,0QD,  which  would  have  been  the 
balance  if  nothing  had  been  paid  upon  the  three-party  $4,500  note 
and  if  the  proceeds  had  been  applied  in  full  to  the  two-party  $15,000 
note. 

[1]  The  order  was  affirmed  on  authority  of  Torrance  v.  Third 
National  Bank  of  Pittsburgh,  210  Fed.  806,  127  C.  C.  A.  356.  In  that 
case  this  court  held,  with  respect  to  a  note  that  was  both  joint  and 
several,  that  because  of  the  joint  liability  of  the  makers,  the  collateral 
jointly  pledged  for  the  payment  of  that  and  "other  liabilities  of  the 
undersigned"  was  available  only  upon  their  other  joint  liabilities  and 
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was  not  available  in  settlement  of  their  several  liabilities.  Aside  f  roiti 
the  question  of  the  individual  or  partnership  character  of  these  ob- 
ligations, presently  to  be  considered,  the  matters  alleged  to  distin- 
guish the  Torrance  Case  from  this  case  are,  that  in  the  former,  the 
collateral  which  was  jointly  pledged  was  jointly  owned  by  the  makers, 
while  in  this  case  the  collateral  jointly  pledged  was  severally  owned 
by  them,  and  that  while  in  the  former  case  the  collateral  so  jointly 
pledged  was  held  not  available  for  their  several  obligations,  here  the 
collateral  jointly  pledged  is  available  for  another  joint  obligation  of 
the  same  two  makers,  though  joined  with  them  therein  is  a  third  and 
new  maker.  We  are  not  impressed  that  this  diffeiUnce  of  fact  maked 
a  difference  in  the  law. 

When  the  joint  makers  pledged  their,  individual  property  for  the 
payment  of  their  joint  obligation,  the  pledge  became  joint  as  be- 
tween the  owners  and  the  bank,  and  did  not  affect  or  alter  the  joint 
character  of  the  obligation,  nor  did  it  affect  or  alter  the  rule  of  the 
Torrance  Case  that  the  pledge  was  available  only  for  other  obliga- 
tions of  the  same  parties  in  the  same  joint  character.  In  the  Torrance 
Case  the  makers  were  Saulsbury  and  Graham,  the  words  of  the  pledge 
in  their  note  being  precisely  the  same  as  those  in  the  note  of  the  two 
Evanses.    The  court  said: 

"It  seems  to  us  that  the  words  'of  this  or  any  other  liabilities  of  the  nnder- 
Blgned*  clearly  indicate  that  the  other  liabilities  referred  to  are  of  the  same 
<3iaracter  as  the  Joint  liability  in  the  (note  in  suit).  Moreover,  the  natural 
inferenoe  from  the  words  'liabilities  of  the ,  undersigned'  would  be  that  the 
jointly  owned  securities  were  pledged  only  for  the  joint  liability  of  the  two 
makers.  So  th^t  the  clause  is  as  if  written  'any  other  liability  or  liabilities 
of  Graham  and  Saulsbury.'" 

As  the  liability  of  one  maker,  singly  made,  is  different  from  the 
liability  of  two  makers,  jointly  made,  as  held  in  the  Torrance  Case, 
so  in  this  case,  pari  ratione,  the  liability  of  three  joint  makers  is 
different  from  that  of  two  joint  makers.  The  liability  of  the  two 
joint  makers  in  this  case  is  similar  to  that  of  the  two  joint  makers  in 
the  Torrance  Case,  which,  when  similarly  paraphrased,  is  "any  other 
liability  or  liabilities  of  James  Evans  and  Alan  S.  Evans."  A  liability 
of  James  Evans,  Alan  S.  Evans,  and  John  K.  Evans  is,  therefore,  not 
another  liability  of  James  Evans  and  Alan  S.  Evans  in  the  sense  of 
the  Torrance  decision.  In  other  words,  the  joint  obligation  of  three 
is  no  more  the  joint  obligation  of  t^vo  than  is  the  single  obligation 
of  one  the  joint  obligation  of  two.  We  are  therefore  of  opinion  that 
the  appellant  bank  acted  upon  a  misconception  of  the  law,  not  only  in 
applying  proceeds  of  the  collateral  of  tiie  $15,000  two-party  note, 
first  to  the  $4,500  three-party  note,  but  in  applying  any  of  those  pro- 
ceeds to  that  note.  We  do  not  find  the  two  cases  distinguished  by 
(he  difference  in  facts,  and  are  of  opinion  that  the  principle  of  the 
Torrance  Case  rules  this  case  and  was  properly  invoked  by  the  referee 
in  his  finding  and  by  the  District  Court  in  its  order. 

The  appellant  bank  claims  the  right  to  proceed  against  the  part- 
nership and  appropriate  the  proceeds  of  the  various  collaterals  upon 
the  theory,  first,  that  the  $15,000  two-party  note  was  in  fact  a  part- 
nership note,  and  second,  that  by  an  independent  contract  between 
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the  bank  and  the  makers  of  the  two-party  note,  its  coDateral  was 
pledged  as  security  for  payment  of  the  three-party  note. 

[2,3]  Upon  the  first  contention  it  was  shown  that  the  money  ob- 
tained upon  the  loan  was  placed  by  the  bank,  upon  the  direction  of 
the  borrowers,  to  the  credit  of  the  partnership.  But  this  is  not  evi- 
dence that  the  loan  was  made  to  the  partnership.  The  note  takes 
its  character  from  the  transaction  between  the  two  makers  and  the 
bank.  This  was  a  personal  transaction  of  two  persons  individually, 
upon  security  of  their  individual  property.  The  subsequent  diversion 
and  use  of  the  money  is  not  at  all  inconsistent  with  the  loan  being 
made  to  them  p#sonally,  and  the  money  thus  borrowed  being  by 
them  loaned  to  the  partnership.  Even  if  the  $15,000  note  were  a 
partnership  note,  we  are  at  ^  loss  to  see  how  it  aids  the  appellant,  for 
if  a  partnership  note,  the  application  to  it  of  the  proceeds  of  its  own 
collateral  wholly  discharges  it,  making  unnecessary  a  contribution 
from  the  excess  collateral  of  other  partnership  notes  and  making 
impossible  the  application  of  the  residue  to  the  non-partnership  $4,500 
note.  We  are  in  accord  with  the  finding  of  the  District  Court  that 
it  was  not  a  partnership  note. 

[4]  This  brings  us  to  the  final  contention,  namely,  that  in  a  con- 
versation between  one  or  both  of  the  makers  of  the  two-party  note 
and  officers  of  the  bank,  the  bank  was  told  that  it  need  not  press  them 
as  it  had  ample  security,  thus  making  a  new  contract  whereby  the 
makers  of  the  two-party  note  pledged  the  collateral  of  that  note  for 
the  payment  of  the  unsecured  three-party  note.  We  agree  with  the 
District  Court  that  this  vague  and  uncertain  conversation  did  not 
raise  a  contract,  and  that  in  relying  upon  it,  the  bank  relied  upon  a 
mistaken  assumption  of  legal  rights. 

The  order  of  the  District  Court  is  affirmed. 


ILLINOIS  SURETY  CO.  ▼.  STANDARD  UNDERGROUND  CABLE  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit     January  5,  1917.) 

No.  2178. 

1.  BviDBNCB  ^=»595 — ^Positive  Testimony  and  Genebal  Interences. 

Direct  and  positive  testimony,  the  good  faith  of  which  is  undisputed, 
may  not  be  overcome  by  inferences  of  the  most  general  character,  unsup- 
ported by  a  single  detail. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  §f  244A,  2445; 
Dec.  Dig.  «=»595.] 
t.  Pbincipal  and  Surety  ^=5>97 — ^Relkase — Changes  in  Contract. 

Changes  in  the  principars  contract,  made  before  and  with  reference  to 
which  its  surety's  obligation  was  assumed,  do  not  release  the  surety. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  f| 
146-168;   Dec.  Dig.  <8=»97.] 

S.  Appeal  and  Error  «=>999(1) — Review — Findings  of  Fact. 

Any  dispute  as  to  material  changes  prejudicial  to  the  surety  having 
been  made  in  the  principars  contract  aJTter  the  surety  became  bound  is 
settled  by  the  verdict  on  definite  proper  instructions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  iS  3912- 
8915.  3917-5921 ;   Dec.  Dig.  <S»999(1).] 

^S9For  other  cum  sm  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  Dlgeets  ft  Indezee 
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In  Error  to  tho  District  Court  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania ;  Charles  P.  Orr,  Judge. 

Action  by  the  Standard  Underground  Cable  Company  against  the 
Illinois  Surety  Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Walter  Lyon  and  A.  V.  D.  Watterson,  both  of  Pittsburgh,  Pa*,  for 
plaintiff  in  error. 

William  Watson  Smith,  James  I.  Marsh,  and  Gordon  &  Smith,  all 
of  Pittsburgh,  Pa.,  for  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  In  this  action  the  Cable  Company, 
a  Pennsylvania  corporation,  recovered  a  judgment  against  the  Surety 
Company,  a  corporation  of  Illinois,  on  a  bond  of  suretyship.  The  facts 
are  as  follows : 

On  June  12,  1911,  David  Dick  &  Sons,  Limited,  a  Canadian  cor- 
poration, agreed  in  writing  to  erect  a  building  for  the  Cable  Company 
in  the  city  of  Hamilton,  Ontario.  All  the  labor  was  to  be  done  by 
the  Dick  Company,  and  all  the  material  furnished,  except  the  struct 
tural  steel;  this  the  Cable  Company  itself  was  to  obtain  from  some 
steel  maker,  and  deliver  on  the  ground.  The  building  was  to  be  fin- 
ished by  October  15  under  penalty  for  delay.  The  price  was  $69,250, 
and  80  per  cent,  in  value  of  the  work  and  of  the  material  delivered 
was  to  be  paid  monthly  on  the  architect's  estimate,  and  the  balance 
was  payable  not  long  after  completion  of  the  job.  The  agreement  also 
provided  in  effect  that  the  Cable  Company  should  not  be  held  liable 
to  any  contractor  for  the  delay  of  a  prior  contractor,  but,  in  case  such 
delay  should  keep  the  subsequent  contractor  out  of  possession,  the 
architect  should  allow  him  additional  time  to  complete  his  own  con- 
tract. The  Cable  Company  was  to  supply  the  steel  complete  by  August 
7.  In  compliance  with  this  obligation  the  Cable  Company  contracted 
with  the  Hamilton  Bridge  Works  for  the  manufacture  of  the  steel,  but 
deliveries  were  delayed  beyond  the  contract  time.  About  90  per  cent, 
of  it,  however,  was  on  the  ground  by  October  12,  and  all  except  35 
pounds  by  November  10,  and  the  architect  in  charge  testified  that, 
even  if  all  of  it  had  been  available  by  August  7,  the  Dick  Company 
would  not  have  been  ready  to  erect  it,  and  would  not  have  suffered 
more  than  a  week's  postponement.  The  manager  of  the  Dick  Com- 
pany denied  this,  and  testified  that  if  the  steel  had  been  delivered  in 
due  time  the  building  could  have  been  erected  by  October  15.  Ac- 
cording to  the  Cable  Company's  evidence,  the  default  in  delivery  was 
due,  at  least  in  part,  to  the  Dick  Company's  success  in  urging  the  Ham- 
ilton Company  to  make  and  deliver  first  the  steel  needed  for  a  job  at 
Welland,  on  which  also  the  Dick  Company  was  the  contractor. 

As  just  stated,  only  part  of  the  steel  had  been  delivered  by  August 
7 — about  one-fifth,  in  fact — and  the  bond  in  suit  was  given  in  that  con- 
dition of  affairs,  the  Dick  Company  and  both  parties  to  this  suit  either 
having  actual  knowledge  thereof  or  being  chargeable  with  knowledge. 
The  instrument  is  dated  August   11,  and — ^after  reciting  that  "Uie 
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above  bounden  David  Dick  &  Sons,  Limited,  have  entered,  or  is  about 
to  enter,  into  a  contract"  with  the  Cable  Company  for  thfc  erection  of 
the  building  in  Hamilton — contains  tho  usual  conditions.  The  Dick 
Company  continued  the  work  until  the  latter  part  of  November,  when 
financial  difficulties  compelled  it  to  retire.  Notice  to  this  effect  was 
given  to  the  Cable  Company,  and  tho  Dick  Company  was  dismissed 
as  contractor  on  December  4.  As  soon  as  the  Cable  Company  re- 
ceived notice  of  the  contractor's  embarrassment,  it  communicated  with 
the  Surety  Company  and  asked  two  or  three  times  for  advice  or  sug- 
gestion, saying  ihat  if  the  Surety  Company  took  no  action  the  Cable 
Company  would  complete  the  building  and  would  look  to  the  bond  for 
redress.  The  Surety  Company  paid  no  attention  to  these  communica- 
tions, whereupon  the  Cable  Company  accepted  the  lowest  bids  it  could 
obtain.  For  reasons  not  now  important,  the  completion  of  the  work 
was  delayed  until  June,  1912. 

While  the  Didc  Company  was  still  ^ing  on  with  the  contract,  it 
received  four  certificates  from  the  architect,  dated  August  1,  Septem- 
ber 1,  October  2,  and  November  1,  respectively,  and  upon  these  was 
paid  $54,842.  The  architect  testified  without  contradiction  that  this 
amount  represented  80  per  cent,  in  value  of  the  work  done  and  of  the 
materials  on  the  premises.  There  was  no  dispute  that  (after  the  con- ' 
tract  price  had  been  properly  reduced  by  several  items)  the  amoimt 
thus  paid  was  about  $1Q0  less  than  80  per  cent,  of  the  reduced  price. 
The  Cable  Company  sought  to  recover  several  items  of  loss,  aggregat- 
ing more  than  $30,000,  but  the  verdict  is  evidently  confined  to  the 
sum  paid  out  in  excess  of  the  full  contract  price. 

The  Surety  Company's  chief  defenses  were:  (1)  Overpayment  to 
the  Dick  Company;  and  (2)  the  delay  in  delivering  the  steel.  The 
court  charged  that  there  was  no  evidence  of  overpayment,  as  the  archi- 
tect's estimates  were  not  attacked,  and  as  the  Cable  Company  had  ac- 
cepted them  as  correct,  but  submitted  nevertheless  the  question  whether 
the  payments  had  in  fact  done  the  surety  harm.  The  court  also  charg- 
ed that  under  the  contract  the  delay  in  delivery  would  entitle  the  Dick 
Company  to  an  extension  of  time,  but  that  the  Surety  Company  would 
not  be  discharged  merely  by  such  delay.  The  verdict  was  for  $15,000, 
with  interest,  and  the  judgment  is  for  $18,507.50. 

[1]  Two  or  three  questions  of  minor  importance  are  raised  by  the 
Surety  Company,  but  as  they  are  not  much  insisted  on  we  shall  con- 
sider only  the  defenses  already  referred  to.  With  regard  to  the  con- 
tractor's overpayment,  we  find  nothing  in  the  record  to  contradict  the 
architect's  estimate.  Indeed,  nothing  is  suggested  except  the  argu- 
ment that,  as  it  cost  a  large  sum  to  finish  the  building,  the  architect 
must  have  put  much  too  high  an  estimate  on  the  value  of  the  work  al- 
ready done  and  the  material  already  furnished.  But  we  discover  no 
facts  to  support  the  argument,  and  we  cannot  agree  that  direct  and 
positive  testimony  whose  good  faith  is  undisputed  may  be  displaced 
by  inferences  of  the  most  general  character  unsupported  by  a  single 
detail. 

[2,  3]  The  other  defense  is  also  without  merit  under  the  particular 
facts  of  this  case.    It  is  true  that  one  provision  of  the  writing  makes 
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time  the  essence  of  the  contract,  but  this  is  so  qualified  by  other  provi- 
sions that  extensions  of  time  were  evidently  foreseen  as  possible  and 
were  taken  into  account.  We  may  pass  without  comment  the  ques- 
tion how  far  the  liability  of  a  surety  for  hire  would  be  affected  by 
givinp;  the  contractor  an  extension  of  time ;  in  our  opinion  this  ques- 
tion IS  not  now  presented,  for  the  surety  here  did  not  become  bound 
until  after  the  time  limit  had  been  disregarded  by  the  parties  them- 
selves, and  therefore  after  the  provision  just  referred  to  had  practi- 
cally ceased  to  exist.  In  other  words,  there  was  no  change  of  the  con- 
tract after  the  bond  was  given;  the  change  had  already  taken  place, 
and  the  surety's  .obligation  was  assumed  with  reference  to  the  situa- 
tion as  the  parties  had  made  it  for  themselves.  But,  from  any  point 
of  view,  the  essential  matters  for  decision  were  whether  there  had 
been  any  material  changes  in  the  contract  after  the  surety  company 
became  bound,  and  (if  such  changes  had  been  made)  whether  the  sure- 
ty had  bc«n  prejudiced  thereby.  On  these  matters  the  jury  received 
definite  instructions,  and  the  verdict  has  settled  in  favor  of  the  plain- 
tiff whatever  dispute  may  have  existed  concerning  the  facts. 
We  find  no  reversible  error,  and  direct  the  judgment  to  be  affirmed. 


COBN  EXCHANGE  OF  BUFFALO  et  al.  t.  PATTEBSON. 
(Circuit  Court  of  Appeals,  Second  Circuit    December  12,  1916^.) 

No.  14. 

1.  MoNOPouxs  4=»28— Civil  liiABiUTT— Bight  of  Aonoir* 

At  common  law,  an  action  could  be  maintained  on  an  agreement  in  re- 
straint of  trade  bj  one  whom  it  was  maUdously  intended  to  injure,  though 
such  an  agreement  would  not  be  enforced;  but,  to  maintain  the  action, 
plaintiff  must  prove,  not  only  the  agreement,  but  that  such  agreement 
was  maliciously  made  to  injure  him. 

[Ed.  Note.— For  other  cases,  see  Monopolies,  Gent  Dig.  1 18;  Dec  Dig. 

2.  CONSPIRAOT    «S»10--ClVIL    LlABILITT— BTIDKITCS—MALICIOUB    IiTTENT. 

The  action  by  the  grain  committee  of  a  com  exchange  in  notifying 
members  that  plaintiff  had  failed  to  pay  for  com  purchased  from  one  of 
the  members,  even  if  the  decision  of  the  committee  that  he  was  liable  for 
the  com  was  incorrect,  did  not  alone  establish  a  malicious  conspiracy  to 
injure  plaintiff;  especially  where  It  was  shown  that  only  two  members  of 
the  exchange  had  refused  to  deal  with  plaintiff,  and  they  had  based  their 
refusal  on  knowledge  of  their  officers,  or  Information  from  the  dealer 
having  the  dalm  against  plaintiff. 

[Ed.  Note.-T-For  other  cases,  see  Conspiracy,  Cent  Dig.  |S  25,  26;  Dec. 
Dig.  «=»19.} 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
cm  District  of  New  York. 

Action  by  Richard  S.  Patterson  against  the  Com  Exchange  of  Buf- 
falo and  others.  Judgment  for  the  plaintiff  against  some  of  the  de- 
fendants, and  those  defendants  bring  error.     Reversed. 

See,  also,  197  Fed.  686. 

^S9Far  other  cases  see  same  topic  St  KBT-NUMBBR  In  all  Key-Numbered  Digests  St  Indexes 
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Kenefick,  Cooke,  Mitchell  &  Bass,  of  Buffalo,  N.  Y.,  for  plaintifEs 
in  error. 

Rush  Trescott  and  Edmund  G.  Butler,  both  of  Wilkes-Barre,  Pa., 
and  Harris  S.  Williams,  of  Buffalo,  N.  Y.,  for  defendant  in  error. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

WARD,  Circuit  Judge.  The  plaintiff  brought  this  action  to  recover 
$50,000  actual  and  $100,000  punitive  damages  against  the  Com  Ex- 
change of  Buffalo  and  55  other  persons,  mostly  associate  members  of 
the  Exchange.  The  cause  of  action  alleged  was  a  conspiracy  at  com- 
mon law,  to  wit,  that  on  or  about  August  1,.  1907,  the  defendants  had 
maliciously  combined  to  injure  and  destroy  the  plaintiff's  business  and 
his  good  name  and  reputation  by  passing  a  resolution  in  the  Exchange 
prohibiting  members  from  dealing  with  him,  and  in  furtherance  there- 
of on  or  about  October  7th,  did  post,  blacklist,  and  boycott  him  on 
the  Exchange  and  refused  to  sell  him  grjun  for  the  purpose  of  com- 
pelling him  to  pay  an  unjust  demand  of  Bums  Bros.,  a  member  of 
said  Exchange. 

It  appears  that  April  26, 1907,  the  plaintiff,  doing  business  at  Wilkes- 
Barre,  Pa.,  ordered  of  Bums  Bros,  of  Buffalo,  and  they  agreed  to  ship 
to  him,  three  cars  of  No.  3  yellow  corn,  "official  weight  and  inspection 
certificate  final."  Three  cars  certified  to  be  No.  3  yellow  com  were  so 
shipped  from  Buffalo ;  but,  on  arrival  at  Wilkes-Barre  nine  days  later, 
the  grain  in  one  of  the  cars  was  found  to  be  in  bad  condition,  and  we 
assume  was  not  then  of  the  grade  of  No.  3  yellow  com. 

July  27th,  the  plaintiff  having  refused  to  pay  for  this  car.  Bums 
Bros,  made  a  complaint  against  him  to  the  Com  Exchange. 

August  15th,  the  grain  committee  having  previously  notified  the 
plaintiff  that  they  would  take  up  the  case  on  that  day,  when  he  would 
be  given  an  opportunity  to  be  heard,  having  been  informed  that  Burns 
Bros,  had  brought  suit  against  him,  determined  to  proceed  no  further 
and  referred  the  mattjcr  to  the  board  of  directors. 

September  26th,  the  board  of  directors  recommitted  the  subject  to 
the  grain  committee  "for  such  decision  as  to  them  would  seem  just 
and  proper  under  the  mles  of  the  Com  Exchange." 

October  2d,  without  holding  that  the  grain  in  question  was  No.  3 
yellow  com  on  arrival  at  Wilkes-Barre,  the  committee  decided  that 
the  Buffalo  certificate  of  inspection  was  final  and  all  that  Bums  Bros. 
had  agreed  to  give.  They  stated,  moreover,  that  it  was  evidence  con- 
firmatory of  the  correctness  of  the  certificate  that  this  was  the  only 
car  out  of  thirteen  graded  at  the  same  time  out  of  the  same  elevator, 
cargo,  and  bin,  about  which  any  complaint  had  been  miade.  The  com- 
mittee made  an  award  in  favor  of  Bums  Bros,  against  the  plaintiff  of 
$200.52  with  $20  expenses,  the  fact  of  which  award  was  circularized 
by  the  secretary  of  the  exchange  to  the  members. 

The  committee  did  not  recommend  to  the  board  under  rule  3,  §  1, 
that  transactions  with  the  plaintiff,  by  members  should  be  prohibited 
until  he  had  settled  the  claim,  nor  did  the  board  ever  pass  such  a 
resolution.    The  rule  reads : 

"Sec.  1.  Any  corporation,  Jolnt^stock  company,  firm  or  individual,  not  a 
member  of  the  Com  Exchange  of  Buffalo,  who  shaU  be  accused  of  any  pro- 
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ceeding  Inconsistent  with  Just  and  equitable  principles  of  trade,  or  a  violation 
of  any  commercial  usage  established  by  the  Com  Exchange  shall,  on  com- 
plaint, be  summoned  before  the  grain  committee  and  given  an  opportunity  to 
be  heard.  Should  the  above  committee  be  unable  to  induce  a  settlement, 
if  a  proper  case  and  the  circumstances  seem  to  warrant,  it  shall  report  to  the 
board  of  directors,  recommending  that  the  transaction  of  business  with  such 
defendant  by  any  member  of  the  Ck>m  Ozchange,  be  prohibited  until  a  Settle- 
ment be  made;  and  any  member  of  the  Com  Exchange  who  shall  represent 
or  transact  business  with,  for  or  on  behalf  of  said  defendant,  after  notice  ot 
such  prohibition  shall  have  been  posted  on  the  bulletin  five  days,  shall  be  guil- 
ty of  willful  violation  of  these  rules  and  subject  to  the  penalties  of  rule  4, 

i  2." 

The  court  correctly  held  that  this  rule  was  lawful,  but  submitted  to 
the  jury  the  question  whether  it  had  been  perverted  to  an  unlawful 
use  by  the  ^ain  committee  and  by  such  of  the  defendants  as  acted 
upon  the  notice  of  the  award  for  the  purpose  of  compelling  the  plain- 
tiff to  pay  it 

The  complaint  was  dismissed  as  to  all  the  defendants  except  ten, 
and  against  them  the  jury  rendered  a  verdict  of  $2,000,  to  the  judg- 
ment entered  upon  which  this  writ  of  error  was  taken. 

[1  ]  Decisions  in  cases  arising  under  statutes  are  not  applicable.  Al- 
though at  common  law  courts  would  not  enforce  an  agreement  in  re- 
straint of  trade  or  against  public  policy,  an  action  could  be  maintained 
upon  it  by  one  whom  it  was  maliciously  intended  to  injure.  Mogul  v. 
MacGregor,  L.  H.  21,  Q.  B.  552,  L.  R.  (1892)  App.  Cas.  25.  See, 
also,  our  decision  in  National  Pireproofing  Co.  v.  Mason  Builders' 
Ass'n,  169  Fed.  259,  94  C.  C.  A.  535,  26  L.  R.  A.  (N.  S.)  148. 

[2]  In  order  to  recover,  the  plaintiff  had  to  prove  first  an  agree- 
ment between  the  defendants  or  between  some  of  them,  not  to  sell  to 
the  plaintiff,  and,  second,  that  such  agreement  was  made  maliciously 
for  the  purpose  of  injuring  him.  We  discover  no  evidence  whatever 
of  a  conspiracy  between  any  of  the  defendants,  much  less  of  a  mali- 
cious conspiracy  to  injure  the  plaintiff.  The  Com  Exchange,  defend- 
ant, took  no  part  except  as  it  might  be  held  liable  for  the  action  of 
the  grain  committee.  The  action  of  that  committee  was  right,  in  view 
of  the  facts  laid  before  it  as  well  as  of  the  facts  as  developed  at  the 
trial.  However,  if  their  decision  was  wrong  in  law  or  in  fact,  or  in 
both,  there  was  no  evidence  that  it  was  the  result  of  a  corrupt  or 
malicious  conspiracy.  On  the  other  hand,  there  was  proof  that  sev- 
eral of  the  defendants  filled  every  order  that  the  plaintiff  gave  them 
and  only  two  were  shown  to  have  refused  to  deal  with  him,  that  is, 
Husted  Milling  Company,  one  of  whose  officers  had  been  on  the  grain 
committee  that  made  the  "award,  and  Whitney  &  Gibson,  who  acted 
upon  information  given  them  by  one  of  the  Bums.  Bros,  that  the  plain- 
tiff was  not.  a  reliable  person.  There  was  no  direct  evidence  of  any 
combination  between  these  defendants  and  anybody  else  nor  any  evi- 
dence from  which  such  a  conspiracy  could  be  inferred.  Their  action 
was  obviously  independent  and  individual.  A  number  of  other  ques- 
tions have  been  discussed  by  counsel  which  we  need  not  consider,  be- 
cause we  think  a  verdict  should  have  been  directed  for  the  defend- 
ants. 

The  judgment  is  reversed. 
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GEORGE  BROWN  ft  CO.  ▼.  O'CONNOR 
(Orcult  Court  of  Appeals,  Second  Circuit    Decemb^  12,  1910.) 

No.  85 

1,  Mastbb  and  Sebtant  «=»289(28) — ^Injubies  to  Servant— CowTBiBtrroBT 

Neoligence — Safer  Method. 

A  derrlckman,  who  used  a  plank  scaffolding  placed  at  one  end  of  a 
building  for  the  purpose  of  removing  the  windows,  but  shown  by  the  proof 
to  have  been  used  whenever  convenient,  in  oiling  a  shaft  of  the  derrick, 
is  not  guilty  of  contributory  negligence  as  a  matter  of  law  in  using  such 
plank,  though  it  would  have  been  safer  to  have  oiled  the  shaft  while 
lying  upon  the  derrick. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  f  1120; 
Dea  Dig.  <d=»289(28).] 

2.  Masteb  and  Servant  ^=s>278(9) — Injubibs  to  Sbbvant— Nbqijgbncb  ot 

Master — Defective  Soaftoldinq. 

While  the  fact  that  a  bracket  supporting  a  plank  on  which  employes 
were  expected  to  stand  gave  way  under  plaintiff  Ls  not  conclusive  proof 
of  negligence,  such  fact,  together  with  proof  that  it  was  in  a  defective  con- 
dition which  could  have  been  discovered  by  reasonable  care  and  that  it 
was  wet  by  steam  from  the  whistle  five  times  a  day,  was  sufficient  to  sup- 
port a  verdict  finding  the  master  negligent,  especially  where  he  failed  to 
preserve  the  bracket  so  that  the  Jury  might  see  its  condition. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  {  958; 
Dec.  Dig.  «=>278(9).] 

3,  Masteb  and  Servant  <$==>286(17)— Injuries  to  Sebvant— Dismissal  of  Ac- 

tion— False  Testimony. 

In  an  action  for  injuries  to  a  servant,  erroneous  testimony,  whether  mis- 
taken or  false,  that  the  opposite  end  of  a  plank  on  which  plaintiff  was 
standing  when  the  bracket  under  It  gave  way  struck  him  on  the  head,  does 
not  require  a  dismissal  of  the  complaint;  there  being  sufficient  other  evi- 
dence to  support  a  finding  of  the  master's  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  f  1024; 
Dec  Dig.  «=»286(17)-] 

4.  Witnesses  ^=s>254 — Refreshing  Recollection — Objection. 

The  use  by  plaintiff  of  an  affidavit  previously  verified  by  his  witness  to 
refresh  his  recollection,  so  as  to  qualify  and  add  to  his  testimony,  was 
not  subject  to  objection  that  he  was  impeaching  his  own  witness,  though 
it  may  have  been  objectionable  because  the  affidavit  was  not  contempora- 
neous with  the  event. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent.  Dig.  ||  868-873;  Dec. 
Dig.  «g2»254.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  New  York. 

Action  by  Joseph  O'Connor  against  George  Brown  &  Co.  Judg- 
ment for  the  plaintiff,  and  defendant  brings  error.    Affirmed. 

Dilworth  &  Wurts,  of  New  York  City,  for  plaintiff  in  error. 
David  Oggins,  of  Long  Island  City,  N.  Y.,  for  defendant  in  error. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

WARD,  Circuit  Judge.  This  is  an  action  by  a  servant  to  recover 
damages  against  his  master  under  article  14  of  the  Labor  Law  of  New 

^z^FoT  other  cases  see  same  topic  St  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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York  (Consol.  Laws,  c.  31),  regulating  canploycrs'  liability;'  on  the 
ground  of  defects  in  the  condition  of  his  ways,  works,  machinery,  or 
plant,  which  arose  from  or  had  not  been  discovered  or  remedied  ow- 
ing to  the  employer's  negligence. 

The  defendant  operated  a  stone  yard  at  Long  Island  City  on  which 
stood  a  rough  frame  shed  running  north  and  south.  At  the  north  end 
were  three  planks  or  scaffolds  running  in  succession  cast  and  west  at 
diflfercnt  heights  from  the  floor.  These  planks  were  supported  on  tri- 
angular wooden  brackets  nailed  into  the  perpendicular  joists  at  the 
north  end  of  the  building.  They  were  primarily  intendea  for  the  use 
of  persons  taking  out  the  windows  at  the  beginning  of  summer  and 
replacing  them  as  winter  came  on. 

The  plaintiff  was  derrickman  in  charge  of  a  derrick  consisting  of 
two  steel  girders  which  ran  across  the  building  east  and  west  and  were 
connected  by  diagonal  braces.  There  were  wheels  at  each  end  of 
these  girders  running  on  rails  north  and  south.  Machinery  and  a  crane 
were  carried  on  the  structure. 

September  22,  1913,  it  became  necessary  for  plaintiff  to  oil  a  shaft 
parallel  to  and  beneath  the  north  girder.  He  could  have  done  so  by 
lying  down  on  his  stomach  on  the  girder  with  one  arm  around  it 
and  reaching  under  it  with  his  oil  can,  a  method  which  he  had  found 
to  be  uncomfortable  and  which  he  thought  to  be  dangerous.  Instead 
of  doing  this,  he  ran  the  derrick  up  to  3ie  north  end  of  the  building, 
stood  on  the  middle  plank,  which  was  some  25  feet  above  the  floor 
and  a  convenient  distance  below  the  shaft  to  be  oiled*  The  bracket 
at  the  west  end  of  the  plank  where  plaintiff  was  standing  pulled  out 
from  the  joist,  causing  him  to  fall  to  the  floor. 

[1]  The  defendant  objects  that  the  plaintiff  had  no  right  to  use 
this  plank  at  all,  and  also  that  he  was  guilty  of  contributory  negligence 
in  not  oiling  the  shaft  bv  lying  on  his  stomach;  that  beiitg  a  safer 
way.  The  proof  justified  the  jury  in  finding  that  the  use  of  th&  scaf- 
fold in  question  was  not  confined  to  persons  working  about  tihe  win- 
dows, but  that  the  plaintiff  and  other  employes  used  it  whenever  they 
found  it  convenient  to  do  so.  We  also  think  it  cannot  be  said  that 
plaintiff  was  guilty  of  contributory  negligence  as  matter  of  law  in  oil- 
ing the  shaft  while  standing  on  this  plank,  even  if  l3ring  on  the  girder 
would  have  been  safer.  These  questions  were  fairly  submitted  to  the 
jury,  and  they  have  passed  upon  them  favorably  to  Hit  plaintiflF. 

[2]  The  real  question  is  whether  there  was  evidence  tfiat  the  de- 
fendant was  guilty  of  negligence.  That  the  bracket  broke  and  the 
plank  fell  is  not  in  itself  conclusive  proof  of  negligence,  but,  taken 
together  with  other  circumstances,  it  may  prove  negligence.  A  plat- 
form on  which  it  is  intended  that  people  shall  stand  should  be  able  to 
support  them,  and,  when  it  proves  insufficient  for  this  use,  a  duty  of 
explanation  at  least  lies  upon  the  defendant.  It  would  have  been  a 
very  proper  and  very  natural  precaution  for  the  defendant  to  preserve 
this  bracket  so  that  the  jury  might  see  the  character  of  the  wood  and 
of  the  nails.  This  was  not  done.  The  testimony  on  these  points  was 
conflicting,  but  there  was  enough,  if  believed,  to  show  that  the  bracket 
was  in  a  defective  condition  which  could  have  been  discovered  and 
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remedied  by  reasonable  care  in  inspection.  Among  other  things,  it 
was  shown  that  a  steam  whistle  which  was  blown  five  times  a  day  was 
immediately  under  it.  The  effect  of  a  continuous  process  of  wetting 
and  drying  might  well  have  weakened  and  rotted  the  wood  or  rusted 
the  nails. 

[3]  The  plaintiff  testified  that  when  the  bracket  gave  way  he  held 
onto  the  shaft  with  one  arm,  but  was  knocked  off  by  the  plank  strik- 
ing him  on  the  head.  In  view  of  the  length  of  the  plank,  17  feet,  and 
the  distance  from  the  ground,  25  feet,  and  the  plaintiff's  position  near 
the  west  end  of  the  plank,  it  is  difficult  to  credit  this  stat^nent.  The 
defendant  contends  that  it  makes  his  story  so  incredible  that  the  court 
should  have  dismissed  the  complaint.  We  do  not  think  so.  That  he 
was  mistaken  or  even  testified  falsely  on  this  point  would  not  justify 
the  dismissal  of  the  complaint.  His  whole  account  was  before  the 
jury,  and  they  /:ould  have  found  from  it,  together  with  the  testimony 
of  other  witnesses,  that  the  defendant  was  negligent,  without  adopt- 
ing his  statement  diat  the  east  end  of  the  falling  plank  struck  him  on 
the  head. 

[4]  The  plaintiff  used  an  affidavit  previously  verified  by  his  witness 
Zuillo  to  refresh  his  recollection,  so  as  to  qualify  and  add  to  his  tes- 
timony at  the  trial.  Defendant  objected  on  the  ground  that  the  plain- 
tiff was  impeaching  his  own  witness,  which  objection  Judge  Chatfield 
properly  overruled.  If  the  objection  had  been  to  the  use  of  the  affi- 
davit to  refresh  the  recollection  of  the  witness  because  not  contem- 
poraneous— ^that  is,  not  made  at  or  near  the  time  of  the  accident — ^the 
ruling  might  have  been  different,  or,  if  not,  an  exception  would  have 
raised  a  different  question  for  our  consideration.  Putnam  v.  United 
States,  162  U.  S.  687, 16  Sup.  Ct.  923,  40  L.  Ed.  1118 ;  Peters  v:  United 
States,  94  Fed.  127,  140,  36  C.  C.  A.  105. 

We  think  the  other  assignments  of  error  without  merit,  and  the 
judgment  is  affirmed. 

STRONG  v.  HOLMES. 
(Circuit  Court  of  Appeals,  Ninth  Circuit.     December  4»  1916.) 

No.  2648 

1.  Shipping  «=s>2(»(1)— LnoTATrow  of  LiABiLiTr— "Mat  bb  Sued  ih  That 

Behalf" — ^Distbict  of  Suit. 

In  admiralty  rule  67  (29  Sup.  Ct.  xM),  providing  that  a  petition  for 
limitation  of  liability  shall  be  filed  in  the  District  Court  of  the  district  in 
which  the  ship  may  be  libeled  to  answer  for  the  liability  against  which 
limitation  is  sought,  or  if  the  ship  "be  not  libeled  then  in  the  District 
Court  for  any  district  In  which  the  said  owner  or  owners  may  be  sued  in 
that  behalf/'  the  term  "may  be  sued  in  that  behalf"  refers  to  suits  al- 
ready instituted  against  the  owner  to  enforce  his  liability. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  §f  646,  649;  Dec. 
Dig.  <S=»209(1).] 

2.  Shipping  ^=»209ri) — ^LnaTATroN  of  Liabilitt — **In  Behalf  of" — Juris- 

diction OF  Coubt. 

An  action  in  a  District  Court  against  a  shipowner,  based  on  a  judgment 
recovered  against  him  in  a  state  court  in  another  jurisdiction  for  loss  of 
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cargo^  is  one  'In  betmlf  of*  snch  loss,  within  the  ftilr  meaning  of  sacb 
rule,  and  such  District  Court  lias  Jurisdiction  to  entertain  a  petition  by 
the  shipowner  for  limitation  of  liability. 

[Ed.  Note.-— For  other  cases,  see  Shipping,  Cent  Dig.  (|  646,  649;  Dec. 
Dig.  «=»209(1). 

ITor  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
In  Behalf  of.] 

8.  Shipping  ^s»209(2) — ^liDfiTAVioN  ov  ZiiABiUTV— Bioht  to  Limitation. 
That  there  is  but  one  claim  against  a  ship  or  owner  does  not  defeat  the 
owner's  right  to  a  limitajtion  of  liability. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  f  647;  Dec.  Dig. 
«s>209(2). 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  District  of  Alaska ;   Robert  W.  Jennings,  Judge. 

Petition  in  admiralty  by  H.  C.  Strong,  as  owner  of  the  steamship 
Alki,  for  limitation  of  liability.  From  a  decree  dismissing  the  peti- 
tion for  want  of  jurisdiction,  petitioner  appeals.    Reversed. 

Bronson,  Robinson  &  Jones,  of  Seattle,  Wash.,  and  Shackleford  & 
Bayless,  of  Juneau,  Alaska,  for  appellant. 

Chauncy  L.  Baxter  and  J.  Will  Jones,  both  of  Seattle,  Wash.,  and 
V.  A.  Paine,  of  Juneau,  Alaska,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  RUDKIN,  Dis- 
trict Judge. 

RUDKIN,  District  Judge.  This  is  an  appeal  from  a  decree  dismiss- 
ing, for  want  of  jurisdiction,  a  libd  or  petition  to  limit  liability  under 
the  act  of  March  3,  1851,  entitled  "an  act  to  limit  the  liability  of  ship- 
owners and  for  other  purposes"  (R.  S.  §§  4283-4289  [Comp.  St.  1913, 
§§  8Q21-8027]). 

[1]  Admiralty  rule  57,  as  amended  and  promulgated  April  22,  1889 
(130  U.  S.  705,  29  Sup.  Ct  xlvi),  provides  as  follows: 

"The  said  libel  or  petition  shall  be  filed  and  the  said  proceedings  had  in 
any  District  Court  of  the  United  States  in  which  said  ship  or  vessel  may  be 
libeled  to  answer  to  any  such  embezzlement,  loss,  destruction,  damage  or  in- 
jury, or,  if  the  ship  or  vessel  be  not  Ubeled,  then  in  the  District  Court  for 
any  district  in  which  the  said  owner  or  owners  may  be  sued  in  that  behalf. 
When  the  said  ship  or  vessel  has  not  been  Ubeled  to  answer  the  matters- 
aforesaid,  and  suit  has  not  been  commenced  against  the  said  owner  or  own- 
ers, or  has  been  commenced  in  a  district  other  than  that  in  whicii  the  said 
ship  or  vessel  may  be,  the  said  proceedings  may  be  had  in  the  District  Court 
of  the  district  in  which  the  ship  or  vessel  may  be,  and  where  it  may  be 
subject  to  the  control  of  such  court  for  the  purposes  of  the  case  as  herein- 
before provided.  If  the  ship  have  already  been  Ubeled  and  sold,  the  proceeds 
BhaU  represent  the  same  for  the  purposes  of  these  rules." 

Under  this  rule,  where  the  ship  has  not  been  libeled  to  answer  for 
the  embezzlement,  loss,  destruction,  damage,  or  injury,  as  is  the  case 
here,  the  libel  or  petition  to  limit  liability  shall  be  filed  in  the  District 
Court  for  any  district  in  which  the  owner  or  owners  niay  be  sued  in 
that  behalf.  The  term  "may  be  sued  in  that  behalf"  refers  to  suits 
already  instituted.    In  re  The  Luckenback  (D.  C.)  26  Fed.  870. 

[2]  The  facts  upon  which  the  jurisdiction  depends  in  this  case  are 
as  follows:    Certain  piles  of  lumber  on  the  steamship  Alki  toppled 
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over  on  a  voyage  from  the  city  of  Seattle  to  Juneau,  Alaska,  on  the 
31st  day  of  March,  1912.  A  personal  action  was  thereafter  brought 
in  the  superior  court  of  King  county,  state  of  Washington,  against 
the  appellant,  as  owner,  to  recover  damages  for  the  loss  and  injury 
occasioned  thereby.  A  judgment  was  recovered  in  that  action  in  the 
sum  of  $21,250.  Thereafter  a  suit  was  instituted  on  the  King  county 
judgment  against  the  appellant  in  the  court  below,  and  in  that  suit  a 
second  judgment  was  recovered,  upon  which  the  appellee  is  now  threat- 
ening to  issue  an  execution.  It  will  thus  be  seen  that  the  jurisdiction 
of  the  court  below  depended  upon  the  question  whether  the  suit  on 
the  King  county  judgment  in  the  Alaska  court  was  a  suit  in  behalf  of 
the  loss  or  injury  resulting  from  the  toppling  over  of  the  lumber,  with- 
in the  meaning  of  rule  57.    We  think  that  it  was. 

"In  these  provlsioiis  of  the  statute  we  have  sketdied  in  outline  a  scheme 
of  laws  and  regulations  for  the  benefit  of  the  shipping  Interest,  the  value  and 
importance  of  which  to  our  maritime  commerce  can  hardly  be  estimated. 
Nevertheless,  the  practical  value  of  the  law  will  largely  depend  on  the  manner 
in  which  it  is  administered.  If  the  courts  having  the  execution  of  it  ad- 
minister it  in  a  spirit  of  fairness,  with  the  view  ot  giving  to  shipowners  the 
full  benefit  of  the  immunities  intended  to  be  seciu^  by  it,  the  encouragement 
it  will  afford  to  commercial  operations  (as  before  stated)  will  be  of  the  last 
importance.  But  if  it  is  administered  with  a  tight  and  grudging  hand,  con- 
struing every  clause  most  unfavorably  against  the  shipowner,  and  aUowing 
as  Uttle  as  possible  to  operate  in  his  favor,  the  law  will  hardly  be  worth 
the  trouble  of  its  enactment.  Its  value  and  efficiency  will  also  be  great- 
ly diminished,  if  not  entirely  destroyed,  by  allowing  Its  administration 
to  be  hampered  and  interfered  with  by  various  and  conflicting  jurisdictions." 
Providence  &  N.  Y.  S.  S.  CJo.  v.  Hill  Mfg.  Co.,  109  U.  a  578,  688,  3  Sup.  a.  379, 
385  (27  Jj.  Ed.  1038). 

While  the  rule  of  liberal  construction  may  not  apply  to  jurisdic- 
tional questions,  yet  it  should  not  be  entirely  lost  sight  of  in  deter- 
mining the  question  now  before  us  and  in  construing  the  rules  adopted 
by  the  Supreme  Court.  Technically  speaking,  of  course,  the  suit  in- 
stituted in  the  District  of  Alaska  was  upon  a  judgment.  But  if  we 
go  behind  the  mere  form,  and  look  at  the  substance  of  things,  the  reaj 
and  only  purpose  of  that  suit  was  to  enforce  the  personal  liability  of 
the  owner  for  the  loss  or  damages  in  question,  and  the  effect  upon  the 
shipowner  will  be  the  same,  whether  the  appellee  enforces  the  Alaska 
judgment  or  the  King  county  judgment.  Under  the  rule  in  question 
personal  actions  may  be  brought  in  many  different  jurisdictions,  as  the 
number  of  such  actions  need  onljr  be  limited  by  the  number  of  claim- 
ants and  the  number  of  jurisdictions  in  which  process  may  be  served. 
The  District  Court  of  any  jurisdiction  in  which  the  owner  or  owners 
may  be  sued  has  jurisdiction  of  the  limitation  proceedings,  and  the 
court  below  was  one  of  such  jurisdictions.  Other  objections  are  urged 
against  the  petition ;  but  these  were  not  passed  upon  by  the  court  be- 
low and  call  for  but  slight  consideration  here.  It  is  suggested  that  the 
libel  or  petition  was  not  filed  in  time;  but  we  think  otherwise.  The 
Benefactor,  103  U.  S.  239,  26  L.  Ed.  351. 

[3]  It  is  also  urged  that  there  is  only  one  claimant,  and  that  the 
value  of  the  vessel  is  greatly  in  excess  of  his  claim ;  but  the  fact  that 
there  is  but  one  claim  is  immaterial.  White  v.  Island  Transportation 
Co.,  233  U.  S.  346,  34  Sup.  Ct.  589,  58  U  Ed.  993.    And  the  claim 
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that  the  value  of  the  ship  greatly  exceeds  the  amount  of  the  claim  is 
not  supported  by  the  record. 

The  decree  of  the  court  below  is  reversed,  and  the  cause  is  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion* 


TOWB  V.  UNITED  STATES. 

(Circplt  Court  of  Appeals,  Fourth  Circuit.    December  11,  1016.) 

Na  1457. 

1*  CBnniTAL   Law   «s9835(1),    1156(2)— New    Tbiai<— Discbetion    of   Tbial 
Court. 

The  granting  or  refusing  of  a  new  trial  on  the  ground  of  the  insufficien- 
cy of  the  eyidence  rests  in  the  discretion  of  the  trial  court,  which  cannot 
be  reviewed  on  writ  of  error. 

[Ed.  Note.— EV)r  other  cases,  see  Criminal  Law,  Cent  Dig.  ||  2297, 
3068;    Dec.  Dig.  €=»985(1),  1156(2).] 

2»  Cbiminal  Law  ^=»968(8) — ^Abbest  of  Judgment — Scope. 

A  motion  in  arrest  of  Judgment  lies  only  for  material  errors  on  the 
face  of  the  record;  so  an  assignment  of  error  complaining  of  the  over- 
ruling of  a  motion  in  arrest  on  the  ground  that  the  judgment  was  without 
evidence  to  support  it  cannot  be  upheld,  where  the  evidence  was  con- 
flicting. 

[Ed.  Note.— For  other  cases>  see  Criminal  Law,  Cent.  Dig.  |  2437 ;  Dec. 
Dig.  <8s»968(8).] 

8^  Cbiminal  Law  ^»1159(3) — ^Appeal — Conviotionb. 

A  conviction  based  on  conflicting  evidence  wUl  not  be  disturbed  on  writ 
of  error. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  S  3076;  Dec. 
Dig.  «=»1159(3).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
cm  District  of  Virginia,  at  Abingdon ;  Henry  Clay  McDowell,  Judge. 

Robert  Towe  was  convicted  of  removing  and  concealing  spirits  on 
which  the  tax  had  not  been  paid,  in  violation  of  Rev.  St.  §  3296 
(Comp.  St.  1913,  §  6038),  and  he  brings  error.    Affirmed. 

L.  P.  Summers,  of  Abingdon,  Va.,  for  plaintiff  in  error. 

R.  E.  Byrd,  U.  S.  Atty.,  of  Richmond,  Va.,  and  Joseph  H.  Chit- 
wood,  Asst.  U.  S.  Atty.,  of  Roanoke,  Va, 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

PRITCHARD,  Circuit  Judge.  The  plaintiff  in  error  will  herein- 
after be  referred  to  as  defendant,  and  the  defendant  in  error  as  plain- 
tiff; such  being  the  respective  positions  occupied  by  the  parties  in 
the  court  below.  This  case  comes  here  on  writ  of  error  from  the 
District  Court  of  the  United  States  for  the  Western  District  of 
Virginia. 

The  defendant  was  convicted  on  a  charge  of  violating  section  3296 
of  the  Revised  Statutes  (Comp.  St.  1913,  §  6038),  which  relates  to 
removing  and  concealing  spirits  on  which  the  tax  had  not  paid.  The 
indictment  contains  two  counts.  The  first  count  charges  that  the 
defendant  did,  on  the  9th  day  of  November,  1914,  in  Carroll  county, 
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Va.,  unlawfully  and  feloniously  remove,  aid  and  abet  in  the  removal 
ol  certain  distilled  spirits,  to  wit,  ten  gallons,  on  which  the  tax  im- 
posed by  law  had  not  been  paid,  from  the  distillery  to  a  place  other 
than  the  distillery  warehouse  provided  hy  law.  The  second  count 
charges  that  the  defendant,  at  the  same  time  and  place,  did  conceal^ 
^d  and  abet  in  the  concealment  of  certain  distilled  spirits,  to  wit,  ten 
gallons,  which  had  theretofore  been  removed  from  a  certain  distil- 
lery, to  the  grand  jurors  unknown,  to  a  place  other  than  the  distillery 
warehouse  provided  by  law. 

The  jury  returned  a  verdict  of  guilty,  and  counsel  for  defendant 
moved  the  court  to  set  aside  the  verdict  upon  the  ground  that  the 
same  was  contrary  to  the  evidence  and  against  the  evidence.  This 
motion  was  overruled,  and  the  defendant  was  sentenced  to  two  years 
in  the  penitentiary.  There  was  no  objection  to  the  instructions  given 
to  the  jury,  nor  was  there  objection  to  the  admissibility  of  any  evi- 
dence offered;  the  only  exception  being  to  the  judgment  of  the  court 
in  overruling  defendant's  motion  to  set  aside  the  verdict  and  grant 
him  a  new  trial. 

[1]  The  defendant  bases  his  contention  upon  three  assignments  of 
error,  the  first  being  that : 

"The  court  erred  in  refusing  to  set  aside  the  verdict  and  grant  a  new  trial, 
because  same  was  without  evidence  to  support  it'* 

It  is  well  settled  that  the  granting  or  refusing  of  a  new  trial  is 
within  the  discretion  of  the  court,  and  that  the  refusal  to  grant  such 
motion  is  not  subject  to  review  upon  a  writ  of  error.  Newcomb  v. 
Woods,  97  U.  S.  518,  24  L.  Ed.  1085 ;  Indianapolis  Railway  Company 
V.  Horst,  93  U.  S.  291,  23  L.  Ed.  898;  Pocahontas  Distilling  Co.  v. 
United  States,  218  Fed.  782,  134  C.  C.  A.  566;  Prichard  v.  Budd  et 
al.,  76  Fed.  710,  22  C.  C.  A.  504. 

[2,3]  The  second  assignment  of  error  is  as  follows: 

"The  court  erred  in  refusing  to  arrest  the  judgment,  for  the  reasons  set 
forth  in  the  bill  of  exceptions,  as  the  same  is  against  the  evidence  and  with- 
out evidence." 

An  examination  of  the  record  discloses  the  fact  that  neither  the 
bill  of  exceptions  nor  the  judgment  of  the  court  show  that  any  mo- 
tion was  made  in  arrest  of  judgment  A  motion  in  arrest  of  judg- 
ment lies  only  for  material  error  apparent  on  the  face  of  the  record. 
Even  if  the  motion  had  been  made  at  the  proper  time  and  in  due 
form,  nothing  appears  on  the  face  of  the  record  to  support  the  same. 
While  there  is  a  conflict  of  evidence,  nevertheless  the  evidence  of- 
fered by  the  government  was  sufficient  in  our  opinion  to  warrant 
the  conviction  of  the  defendant,  and,  the  jury  having  determined  the 
same,  this  court,  in  following  the  wdl-defined  rule  in  such  cases,  will 
not  disturb  the  verdict. 

The  third  assignment  of  error  is  in  the  following  language: 
'ThB  court  erred  in  giving  Judgment  against  the  defendant  because  of  the 
errors  previously  made,  and  for  other  reasons  to  be  assigned  at  bar." 

In  view  of  what  we  have  said,  this  assignment  is  wholly  without 
merit. 

For  the  reasons  stated,  the  judgment  of  the  court  below  is  affirmed. 
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FIBST  NAT.  BANK  OF  JACKSON,  MISS.,  T.  McNBBL,  Internal  Bevenue 

Collector. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    January  8, 1917.) 

No.  2857. 

Intsbnal  Beventtb  ^=»9 — Cobfobation  Tax — iMPosmoN. 

Code  Miss.  1906,  f  4273  declares  that  the  president,  cashier,  or  other 
ofBcer  having?  like  duties  of  each  bank,  whether  state  or  national,  shall 
deliver  to  the  assessor  a  written  statement  of  the  number  and  amount  of 
shares  of  its  capital  stock  paid  In,  and  the  value  of  such  shares  at  par, 
and  as  increased  by  any  surplus  which  shall  be  the  basis  of  taxation  of 
such  shares  to  the  holder  or  owner,  but  if  they  are  of  less  value  than  par, 
they  shall  be  valued  accordingly.  The  statute  makes  no  provision  for  re- 
covery from  the  several  shareholders  of  their  proportional  part  of  the 
amount  so  paid  for  them.  Beldy  that  notwithstanding  such  omission,  the 
tax  paid  under  such  act  cannot  be  deducted  from  a  national  bank's  net 
Income  under  Corporation  Tax  Act  Aug.  5,  1900,  c.  6,  f  38,  36  Stat  112-117 
(Comp.  St.  1913,  §§  6300-6307),  as  taxes  Imposed,  for  the  tax  Is  imposed  on 
the  shareholders. 

[Ed.  Note. — ^For  other  cases,  see  Internal  Bevenue,  Cent  Dig.  {§  13- 
28;  Dec.  Dig.  ^3>9.] 

Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Alabama;  Wm.  I.  Grubb,  Judge. 

Action  by  the  First  National  Bank  of  Jackson,  Miss.,  against  John 
D.  McNeel,  Collector  of  Internal  Revenue.  There  was  a  judgment  for 
defendant,  and  plaintiff  brings  error.    Affirmed. 

Edw.  Mayes,  of  Jackson,  Miss.  (Percy,  Benners  &  Burr,  of  Birming- 
ham, Ala.,  on  the  brief),  for  plaintiff  in  error. 

Robt.  N.  Bell,  U.  S.  Atty.,  of  Birmingham,  Ala.,  for  defendant  in 
error. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  CALL,  Dis- 
trict Judge. 

PER  CURIAM.  The  claim  asserted  by  the  plaintiff  in  error,  the 
First  National  Bank  of  Jackson,  Miss.,  is  that  in  the  ascertainment 
of  its  net  income  in  the  year  1909  for  the  purpose  of  determining  the 
amount  of  the  tax  payable  by  it  under  the  Corporation  Tax  Act  of 
19C0  (36  Stat  L.  112-117)  there  should  have  been  a  deduction  from 
the  gross  amount  of  its  income  during  that  year  of  the  amount  of 
the  tax  assessed,  and  paid  by  it,  during  that  year,  pursuant  to  the  pro- 
visions of  section  4273  of  the  Code  of  Mississippi  of  1906,  which  is  as 
follows : 

"Banks;  How  Taxed  (Laws  1890,  page  6).— The  president,  cashier,  or  other 
oflBcer  having  like  duties,  of  each  bank  or  banking  association  in  this  state, 
whether  existing  by  the  laws  of  this  state  or  of  the  United  States,  shall  de- 
liver to  the  assessor  of  taxes  of  the  county  In  which  It  Is  located,  a  written 
statement,  on  or  before  the  first  day  of  May  In  each  year,  under  oath,  of  the 
number  and  amount  of  all  the  shares  of  Its  capital  stock  paid  In,  or  If  It  be 
not  a  corporation  or  joint-stock  companj',  then  the  amount  of  Its  capital, 
and  of  the  sum  of  all  undivided  profits  or  surplus  or  accumulation  of  any  sort 
constituting  part  of  the  asset?  of  the  bank  and  not  Including  its  real  estate ; 

^S9For  other  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Nvmbered  Digeets  ft  Indezea 

Digitized  by  VrrOOQlC 


560  238  FEDERAL  BEPORTEB 

and  the  valne  of  such  shares  estimated  at  par  and  Increased  by  the  propor- 
tion of  the  par  value  of  all  the  shares  of  the  stock  to  the  said  surplus  fund 
or  accumulation,  or  of  the  amount  of  Its  capital  so  increased,  shall  be  the 
basis  of  the  taxation  of  such  shares  to  the  holder  or  of  the  capital  to  the  own- 
er thereof;  but  if  the  shares  of  such  bank  or  association  are  of  less  value 
than  par,  they  shall  be  valued  accordingly." 

In  construing  the  statute  just  set  out  the  Supreme  Court  of  Missis- 
sippi, in  the  case  of  Bank  v.  Oxford,  70  Miss.  504,  514,  12  South. 
203,  204,  said: 

"If  a  bank  has  added  to  its  capital  stock  any  sum,  by  whatever  name, 
which  augments  the  value  of  its  stock,  and  puts  that  in  nontaxable  securities, 
that  does  not  entitle  it  to  any  deduction  In  taxation,  but  the  capital 
stock,  at  its  increased  value  by  reason  of  such  accumulations,  is  the  basis 
of  taxation,  the  purpose  of  the  law  being  to  impose  on  holders  of  bank  stock 
taxes  according  to  value  as  on  other  forms  of  property.  The  owner  of  bank 
stock  is  not  required  to  give  it  in  to  the  assessor.  Another  mode  of  reaching 
it  is  provided^  and  that  is  through  the  bank,  whose  officers  are  required  to 
report  it,  and  the  bank  is  to  pay  it.  In  otiier  words,  the  shareholder  is  to 
be  taxed,  and  pay  through  the  bank.** 

The  statute,  as  so  construed,  imposes  the  tax,  not  on  the  bank  or  its 
capital,  but  upon  the  shareholders;  the  bank  being  required  to  pay 
for  them.  The  absence  of  express  provision  in  the  statute  giving  the 
bank  the  right  to  recover  from  its  several  shareholders  their  propor- 
tional parts  of  the  amount  so  paid  for  them  does  not  show  that  there 
is  no  such  right  of  recovery,  or  that  the  intention  was  for  the  tax  to 
fall  ultimately  upon  the  bank  and  not  upon  its  shareholders.  Home 
Savings  Bank  v.  Des  Moines,  205  U.  S.  503,  518,  27  Sup.  Ct.  571,  51 
iL.  Ed.  901.  That  the  tax  fell  upon  the  shareholders  and  not  upon 
the  bank  is  sufficiently  shown  by  the  language  of  the  statute,  giving  it 
the  meaning  which  the  Supreme  Court  of  Mississippi  has  foimd  that 
it  expresses.  The  conclusion  is  that  the  pa3rment  in  question  was  not 
for  "taxes  imposed"  within  the  meaning  of  those  words  as  used  in 
the  provision  of  the  Corporation  Tax  Act  as  to  the  deductions  allow- 
able in  ascertaining  the  corporation's  net  income,  as  the  tax  in  ques- 
tion was  imposed,  not  on  the  corporation,  but  upon  its  shareholders. 
Eliot  National  Bank  v.  Gill,  218  Fed.  600,  134  C.  C.  A.  358;  North- 
ern Trust  Co.  V.  McCoach  (D,  C.)  215  Fed.  991 ;  National  Bank  of 
Commerce  in  St.  Louis  v.  Allen  (D.  C.)  211  Fed.  743. 

The  judgment  is  affirmed. 


DELAWARE,  L.  ft  W.  H.  CO.  T.  OENTRAL  R  CO.  OF  NEW  JEBSEY  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit.    Noyember  14,  1916.) 

No.  33. 

OoixisioN  ^=»95(7) — Steam  Vessels  Crossing — ^Mxttual  Faults — ^Failure  to 
Keep  Proper  Lookouts. 

A  colUsion  on  the  Hudson  river  in  the  daytime  between  a  ferryboat 
passing  up  and  a  car  float  alongside  a  tug  coming  down  on  slightly  cross- 
ing courses  Jield  due  to  faults  on  the  part  of  both  vessels ;  the  ferryboat 
being  in  fault  for  not  observing  the  starboard  hand  crossing  rule,  and 
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both  for  falling  to  keep  proper  lookouts,  it  being  admitted  that  they  did 
not  discover  each  other  until  they  were  within  300  to  400  feet,  and  it  ap- 
pearing that  with  an  efficient  lookout  they  should  have  done  so  much 
sooner,  although  for  a  part  of  the  time  as  they  approajched  there  was 
another  vessel  intervening. 

[Ed.  Note.— For  other  cases,  see  Ck>lllsion,  Cent  Dig.  K  200-202 ;  Dec. 
Dig.  «=5>95(7).l 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
cm  EHstrict  of  New  York. 

Suit  in  admiralty  for  collision  by  the  Delaware,  Lackawanna  & 
Western  Railroad  Company,  owner  of  the  ferryboat  Ithaca,  against 
the  Central  Railroad  Company  of  New  Jersey,  owner  of  the  ferry- 
boat Goshen,  and  the  Erie  Railroad  Company,  owner  of  the  tug  Ro- 
selle.    Decree  for  respondents,  and  libelant  appeals.    Modified. 

A.  J.  McMahon,  of  New  York  City,  for  appellant. 
James  J.  Macklin,  of  New  York  City,  for  appellee  Central  R,  Co. 
of  New  Jersey. 

Herbert  Green,  of  New  York  City,  for  appellee  Erie  R.  Co. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

WARD,  Circuit  Judge.  March  17,  1914,  about  S  p.  m.,  on  jk  clear 
day,  in  the  middle  of  the  North  River  occupied  by  the  usual  traffic, 
the  ferryboat  Goshen,  belonging  to  the  Erie  Railroad  Company,  while 
going  up,  passed  between  the  ferryboat  Ithaca,  belonging  to  the 
Delaware,  Lackawanna  &  Western  Railroad  Company,  also  going  up, 
and  a  car  float  in  tow  of  the  tug  Roselle,  belonging  to  the  Central  Rail- 
road Company  of  New  Jersey,  coming  down.  The  starboard  comer 
of  the  float  struck  the  starboard  side  of  the  Ithaca,  doing  damage 
to  the  boat  and  causing  the  death  of  three  passengers  and  personal 
injuries  to  nine  others.  It  is  admitted  that  those  on  the  Goshen  did 
not  discover  the  Roselle  and  her  tow  until  they  were  within  600  feet, 
and  that  the  Roselle  and  the  Ithaca  did  not  discover  each  other  until 
they  were  within  300  to  400  feet  A  more  inexcusable  collision  or 
a  more  deficient  lookout  has  not  often  been  presented  to  this  court. 

The  libelant  charges  both  the  Goshen  and  the  Roselle  with  fault  for 
not  exchanging  signals.  But  if  these  vessels  were  in  a  situation  with 
reference  to  each  other  which  called  for  signals  under  the  rules,  such 
signals  were  for  their  own  guidance  respectively,  and  not  for  that 
of  other  vessels,  such  as  the  Ithaca,  and  as  they  passed  clear  the  vio- 
lation of  the  rule  was  harmless.  Therefore  we  think  the  District 
Judge  properly  exonerated  the  Goshen  and  the  Roselle  as  to  thi.« 
charge. 

Out  of  the  very  conflicting  testimony  the  District  Judge  adopted 
the  story  of  the  Roselle,  viz.,  that  the  Goshen  and  the  Ithaca  werr» 
approaching  on  courses  slightly  crossing  the  Roselle's,  and  were  there- 
fore, under  the  starboard  hand  rule,  bound  to  keep  out  of  the  way, 
while  the  Roselle  was  bound  to  hold  her  course  and  speed.  We  will 
follow  him  in  this  also,  and  agree  that  the  Ithaca  was  properly  held 
in  fault,  which,  indeed,  is  not  denied.  But  he  exonerated  the  Roselle 
on  the  ground  that  the  Ithaca  was  blanketed  by  the  Goshen,  and  that 
238F.-^6 


Digitized  by 


Google      — 


o62  288  FBDBBAL  BEPOBTBB 

when  the  Goshen  starboarded  to  cross  her  bow  for  New  Jersey,  the 
Ithaca  ported  so  as  to  head  toward  New  York,  but  upon  discovering 
the  Roselle  and  her  tow  suddenly .  starboarded  to  New  Jersey,  and 
so  threw  her  starboard  side  into  contact  with  the  starboard  comer 
of  the  float.  Under  these  circumstances  the  District  Judge  thought 
the  Roselle  was  not  at  fault  because  she  held  her  course  and  speed, 
which  is  what  the  rule  required  her  to  do. 

We  cannot  believe  that,  in  the  very  short  time  and  space  which  all 
the  witnesses  agree  existed  between  the  time  the  vessels  discovered  and 
collided  with  each  other,  the  Ithaca  made  any  such  swing,  or  that,  if 
she  were  on  a  clearing  course  to  New  York,  she  would  have  delib- 
erately changed  it  to  a  course  toward  New  Jersey,  which  made  col- 
lision inevitable.  However,  whether  that  be  so  or  not,  we  think  the 
Roselle  was  also  at  fault  for  not  seeing  the  Ithaca  in  time  to  take 
steps  which  might  have  prevented  the  collision  by  warning  the  Ithaca 
or  otherwise*  When  the  approaching  vessels  started  from  their  slips 
they  were  a  nautical  mile  or  more  apart.  It  is  most  unlikely  that 
the  Goshen,  whose  slip  was  1,500  feet  north  of  the  Ithaca's  slip,  could 
have  completely  blanketed  her  from  the  Roselle  on  the  whole  course. 
Certainly  the  Ithaca's  smokestack  and  four  flag  poles  were  plainly 
visible,  to  those  on  the  Roselle,  and  it  is  difficult  to  see  how  they 
could  have  watched  the  Goshen  without  also  seeing  them.  At  all 
events,  a  navigator  may  not  blindfold  his  eyes,  s^d  then  say,  after 
collision,  that  although  he  did  not  see  her  at  all,  the  fault  under  the 
rules  was  with  the  other  vessel.  The  fundamental  rule  of  the  ad- 
miralty is  that  a  vigilant  lookout  must  be  kept  on  all  vessels,  so  that 
collision  may  be  prevented  even  with  those  which  are  violating  the 
rules.  This  is  emphasized  by  article  29  of  the  Inland  Regulations  (U. 
S.  Comp.  St  1913,  §  7903),  applicable  to  this  collision,  which  provides: 

**No  Vessel  under  Any  Circumstances  to  Neglect  Proper  Precautions. 
"Art  20.  Nothing  in  these  rules  shall  exonerate  any  vessel,  or  the  owner  or 
master  or  crew  thereof,  from  the  consequences  of  any  neglect  to  carry  lights 
or  signals,  or  of  any  neglect  to  keep  a  proper  lookout  or  of  the  neglect  of  any 
precaution  which  may  be  required  by  the  ordinary  practice  of  seamen,  or  by 
the  special  circumstances  of  the  case." ' 

Who  can  say  that  this  negligence  on  the  part  of  the  Roselle  did  not 
contribute  to  the  collision?  There  is  no  obligation  in  navigation  that 
this  court  is  more  disposed  to  enforce  than  the  duty  of  keeping  a 
proper  lookout. 

The  decree  is  therefore  modified,  by  directing  the  court  below  to 
enter  the  usual  decree  against  the  Delaware,  Lackawanna  &  Western 
Railroad  Company  and  the  Central  Railroad  Company  of  New  Jersey 
for  half  damages,  with  interest  and  costs. 
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ALLEN  V.  SWEENEY  et  aL 

(Olrcnlt  CJourt  of  Appeals,  Fifth  Circuit    December  18,  1916.) 

No.  2917. 

Baitkbuptct  >0^»j117 — Petition  to  Rkvisid— Moot  Question. 

A  petition  to  revise  an  order  of  the  District  Court,  affirming  an  order 
of  the  referee  in  bankruptcy  which  set  the  bankrupt's  petition  for  dis- 
charge for  hearing  at  a  future  date,  will  be  dismissed,  where  that  date 
has  passed,  and  there  is  no  showing  whether  Uie  case  was  heard  on  that 
date,  or  continued  to  a  later  date. 

[Ed.  Note. — ^S\>r  other  cases,  see  Bankniptcy,  Cent.  Dig.  |  930;  Dec. 
Dig.  «=»447.] 

Petition  to  Superintend  and  Revise  from  the  District  Court  of  the 
United  States  for  the  Western  District  of  Texas ;  Thomas  S.  Maxey, 
Judge. 

In  the  matter  of  bankruptcy  proceedings  against  Augustus  Chap- 
man Allen.  On  petition  by  the  bankrupt  against  J.  J.  Sweeney  and 
others  to  revise  an  order  of  the  District  Court,  affirming  an  order  of 
the  referee  which  set  for  hearing  at  a  future  date  the  tenkrupt's  pe- 
tition for  disch^ge.    Petition  dismissed. 

H.  H.  Cooper,  of  Houston,  Tex.;  for  petitioner. 
W.  H.  Gill,  of  Houston,  Tex.,  and  John  Neethe  and  P.  A.  Wil- 
liams, both  of  Galveston,  Tex.,  for  respondents. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  FOSTER, 
District  Judge. 

PER  CURIAM.  On  the  30th  day  of  August,  1913,  the  petitioner 
was  adjudged  a  bankrupt,  and  on  the  1st  day  of  August,  1914,  he 
filed  an  application  and  petition  in  proper  form  for  a  discharge,  to 
be  discharged  from  all  debts  provable  against  his  estate  under  the 
Bankruptcy  Act.  On  the  7th  day  of  August,  the  clerk,  under  the 
rules,  set  down  the  application  to  be  heard  before  the  referee  on  the 
28th  day  of  September,  1914;  and  on  that  day,  opposition  having 
been  filed  upon  application  of  objectors,  the  referee  did  postpone 
tiie  hearing  of  said  application  to  the  4th  day  of  January,  1915. 

On  January  4,  1915,  by  agreement  of  parties,  the  hearing  was  post- 
poned ;  but  the  petitioner  procured  an  order  setting  the  case  for  hear- 
ing upon  the  9th  day  of  August,  1915.  On  said  day  the  matter  was 
called  before  the  referee,  and,  upon  objections  and  pleadings  filed, 
the  referee  made  an  order  overruling  the  exceptions  of  the  bankrupt 
for  discharge  until  after  the  trial  of  a  certain  suit  pending  in  the  • 
district  court  of  Harris  county,  Tex.  Thereafter  said  referee  in 
bankruptcy  set  down  the  petition  and  application  for  a  discharge 
for  hearing  on  the  28th  day  of  January,  1916,  at  which  time  the  peti- 
tioner and  objecting  creditors  appeared,  and  thereupon,  upon  motion 
of  the  objectors,  a  further  postponement  was  granted,  and  an  order 
was  entered  resetting  the  application  for  hearing  on  June   5,  1916. 

This  last  order  was  carried  before  the  District  Court  for  review, 
and,  after  hearing  the  argument  of  all  parties,  the  court  ordered  that 
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the  order  of  the  referee  be  in  all  things  affirmed.  The  petition  in 
this  court  to  superintend  and  review  this  last  order  was  filed  April 
24,  1916;  in  due  course  it  came  on  for  hearing  at  our  November  term 
at  Ft.  Worth,  commencing  the  first  Monday  of  November,  1916. 

It  will  be  noticed  that  the  order  of  the  referee,  which  the  District 
Court  affirmed,  reset  the  application  for  hearing  on  June  5,  1916. 
That  date  is  now  long  past.  There  is  nothing  in  the  record  to  show 
whether  the  case  was  heard  upon  that  date,  as  it  well  ma^  have  been, 
or  thereafter  continued  to  some  other  day,  also  now  in  the  past; 
therefore  a  decision  upon  the  correctness  of  the  order  of  the  District 
Court  of  February  28,  1916,  sustaining  or  vacating  it,  would  effect 
nothing  for  either  party. 

The  petition  for  revision  is  disniissed. 


INTEENATIONAL  CURTIS  MAMNB  TURBINE  CO.  et  aL  T.  WILLIAM 
CRAMP  &  SONS  SHIP  &  ENGINE  BLDG.  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit.    Januazy  10,  1017.) 

No.  2126 

CouBTS  ^=>525 — CiBOUiT  CouBT  or  Appeals — ^AwAiriNa  Decision  or  Supbeioe 

COUBT. 

The  question  sought  to  be  reviewed  being  involved  in  a  case  pending 
before  the  Supreme  Court,  its  action  will  be  awaited ;  except  that  to  avoid 
delay  the  accounting,  sought  and  denied,  will  be  ordered. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec.  Dig.  ^=»525.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Suit  by  the  International  Curtis  Marine  Turbine  Company  and  an- 
other against  the  William  Cramp  &  Sons  Ship  &  Engine  Building  Com- 
pany. Sur  petition  for  writ  of  certiorari  or  mandamus  to  review  order 
(232  Fed.  166)  denying  defendant's  motion  to  exclude  evidence.  Case 
retained  awaiting  decision  of  Supreme  Court 

C.  Bradford  Fraley,  of  Philadelphia,  Pa.,  and  Fish,  Richardson, 
Herrick  &  Neave  and  William  G.McKnight,  all  of  Boston,  Mass.,  for 
appellants. 

A.  M.  Beitler,  of  Philadelphia,  Pa.,  and  Edwards,  Sager  &  Wooster, 
of  New  York  City,  for  appellee. 

Before  BUFFINGTON  and  WOOLLEY,  Circuit  Judges. 

BUFFINGTON,  Circuit  Judge.  This  application  for  a  mandamus 
or  other  appropriate  process  in  effect  asks  us  to  reverse  the  ruling  of 
the  court  below,  which  is  reported  in  International  Curtis  Marine  Tur- 
bine Co.  V.  Cramp  &  Sons  (D.  C.)  232  Fed.  166,  and  to  direct  the  mas- 
ter to  proceed  on  an  accounting  for  contracts  Nos.  47,  48,  49,  and  50, 
made  by  the  defendant  with  the  United  States  government  The  ques- 
tion passed  upon  by  the  court  below  in  that  decision  is,  as  we  view  it, 
involved  in  a  case  in  the  Second  circuit.  Marconi  Co.  v.  Simon,  231 
Fed.  1021,  145  C.  C.  A.  656.    This  latter  case  is  now  under  review  by 
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the  Supreme  Court  of  the  United  States  on  certiorari  at  No.  485  of 
October  term,  1916.  As  a  decision  therein  will  settle  the  case  pending 
before  us,  it  seems  proper  for  this  court  tb  await  the  action  of  the  Su- 
preme Court.  In  view,  however,  of  the  fact  that  the  press  of  business 
of  that  court  may  prevent  an  early  hearing  and  decision  of  the  case 
pending  before  it,  we  will,  without  passing  on  the  merits  of  the  case 
now  pending  before  us,  for  the  interim,  direct  the  court  below  to  enter 
an  order  directing  the  master  to  proceed  to  an  accounting  upon  con- 
tracts Nos.  47,  ^,  49,  and  50,  keeping  the  proofs  and  proceedings 
thereunder  separate  from  those  under  contracts  Nos.  30  and  31.  By 
following  this  course,  the  delay  and  loss  of  time  which  would  result 
in  the  case  in  this  circuit,  if  the  view  of  the  Second  circuit  is  sustained, 
will  be  avoided ;  and,  in  case  the  view  held  by  the  court  below  is  sus- 
tained, the  present  order  will  only  have  involved  costs,  for  which  the 
plaintiff  will,  of  course,  be  liable. 

The  case  will  therefore  be  retained  in  this  court  for  the  time  being 
to  await  the  decision  of  the  Supreme  Court ;  but  pending  such  time  the 
court  below  will  enter  an  order  directing  the  master  to  proceed  in  the 
accounting  upon  contracts  Nos.  47,  48,  49,  and  50,  as  above  indicated. 


OVERSTREET  ▼.  NOKFOLK  &  W.  RT,  00. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    December  21, 1916.) 

No.  U76. 

L  Master  aud  Skbvaut  ^s»286(12) — Iitjttbies  to  Sbbvaitf— Bvxdsncb— 
LiABiLiTT  ov  Master. 

In  an  action  under  Employers'  Liability  Act  April  22,  1908,  c.  149,  35 
Stat.  66  (Comp.  St  1913,  Si  8667-8666)  for  the  death  of  a  railroad  hosUer, 
alleged  to  have  been  caused  by  a  defect  In  the  coupler  of  a  locomotive, 
evidence  of  the  plaintiff  held  sufiQcient  to  warrant  submisBion  to  the  Jury, 
80  that  it  was  error  to  direct  a  verdict  for  defendant 

[Ed.  Note. — Fdr  other  cases,  see  Master  and  Servant  Cent  Dig.  f  1019; 
Dec.  Dig.  «=»286(12).] 

2.  Appeal  and  Ebbob  ^s»970(2) — ^Review — ^DiscBsnoN  of  Court. 

The  admission  or  exclusion  of  testimony  on  objection  that  it  is  too 
remote  is  largely  .within  the  discretion  of  the  trial  court  and  its  exclu- 
sion does  not  require  reversal,  though  the  appellate  court  is  of  the  opinion 
it  should  have  been  admitted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  8  3850; 
Dec  Dig.  «=»970(2).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
cm  District  of  Virginia,  at  Roanoke ;  Henry  Clay  McDowell,  Judge. 

Action  by  Lola  M.  Overstreet,  administratrix  of  R.  S.  Overstreet, 
deceased,  against  the  Norfolk  &  Western  Railway  Company.  Judg- 
ment for  defendant  on  directed  verdict,  and  plaintiff  brings  error. 
Reversed  and  remanded,  with  instruction  to  grant  a  new  trial. 

Abram  P.  Staples  and  A.  B.  Hunt,  both  of  Roanoke,  Va.,  for  plain- 
tiff in  error. 

Roy  B.  Smith  and  Waller  R.  Staples,  both  of  Roanoke,  Va.  (F. 
Markoe  Rivinus  and  Theodore  W.  Reath,  both  of  Philadelphia,  Pa.,  on 
the  brief),  for  defendant  in  error. 
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Before  KNAPP  and  WOODS,  Circuit  Judges,  and  ROSE,  Dis- 
trict  Judge. 

KNAPP,  Circuit  Judge.  On  October  19,  1915,  R.  S.  Overstrcct, 
a  hostler  in  the  employ  of  defendant  in  error,  was  caught  between  the 
couplers  of  two  locomotives,  which  he  was  presumably  attempting  to 
couple  together,  and  so  badly  hurt  that  he  died  a  few  hours  after- 
wards. There  was  no  eyewitness  of  the  accident,  and  how  or  why  it 
happened  can  only  be  inferred  from  the  surrounding  circumstances. 
His  administratrix  brought  suit  under  the  Employers*  Liability  Act, 
alleging  that  the  coupler  on  one  of  the  locomotives,  or  some  part  of 
it,  was  out  of  order,  and  that  this  was  the  proximate  cause  of  Over- 
street's  death.  The  trial  court  directed  a  verdict  for  defendant,  and 
the  case  comes  here  on  writ  of  error. 

[1]  We  are  of  opinion,  after  painstaking  study  of  the  testimony, 
that  enough  was  shown  on  behalf  of  the  plaintiff  to  warrant  submis- 
sion to  the  jury,  and  it  was  therefore  error  to  direct  a  verdict  for 
the  defendant.  C,  B.  &  Q.  Ry.  Co.  v.  United  States,  220  U.  S.  559, 
571,  31  Sup.  Ct  612,  55  L.  Ed.  582;  C,  R.  I.  &  P.  Ry.  Co.  v.  Brown, 
229  U.  S.  317,  321,  33  Sup.  Ct.  840,  57  L.  Ed.  1204;  Myers  v.  Pitts- 
burgh Coal  Co.,  233  U.  S.  184,  34  Sup.  Ct.  559,  58  L.  Ed.  906;  San 
Antonio  &  Aransas  Pass  Ry.  Co.  v.  Wagner,  241  U.  S.  476,  484, 

36  Sup.  Ct.  626,  60  L.  Ed.  1110;  and  Atlantic  City  R.  Co.  v.  Parker, 

37  Sup.  Ct.  69,  decided  by  the  Supreme  Court  December  4,  1916. 
As  the  case  presented  seems  exceedingly  close,  we  purposely  refrain 
from  stating  the  reasons  for  our  conclusion,  in  order  that  neither 
party  may  be  prejudiced,  in  the  event  of  another  trial,  by  any  com- 
ments we  might  make  upon  the  evidence  here  of  record. 

[2]  As  to  the  rejected  proof  offered  by  the  plaintiff,  it  is  perhaps 
sufficient  to  remark  that  in  a  case  like  this  the  admission  or  exclusion 
of  testimony,  upon  the  objection  that  it  is  too  remote,  is  largely  within 
the  discretion  of  the  trial  judge,  and  that  we  would  not  fed  called 
upon  to  reverse  the  judgment  herein  on  account  of  the  ruling  in  ques- 
tion. At  the  same  time,  as  the  case  now  appears,  we  think  that  the 
testimony  offered  was  competent,  and  should  have  been  admitted. 
Texas  &  Pacific  R.  Co.  v.  Rosborough,  235  U.  S.  429,  35  Sup.  Ct.  117, 
59  L.  E;d.  299. 

The  judgment  will  be  reversed,  and  the  case  remanded,  with  in- 
structions to  grant  a  new  trial. 

Reversed. 


BiAXWBIiL  V.  JURNET, 

In  re  JURNEY. 

(Glrcult  Court  of  Appeals,  Fifth  Circuit    December  18,  1916.) 

No.  299&. 

L  Husband  and  Wife  ^s»125 — ^Wife's  Sepabatb  Estate — Bent  from  '*Sbf- 

ABATE  PBOPEBTT." 

Under  Vernon's  Sayles*  Ann.  Civ.  St.  Tex.  1914,  art  4621,  providing  that 
all  property  of  the  wife,  both  real  and  personal,  owned  by  her  before 
marriage,  and  that  acquired  by  gift,  devise,  or  descent,  and  the  increaise  of 
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aJl  lands  tlras  ac(|ulred,  shall  oonstitnte  her  separate  property,  and  article 
4022,  providing  that  all  property  acquired  by  either  the  husband  or  wife 
during  marriage,  except  that  which  Is  the  separate  property  of  either  one, 
shall  be  community  property,  subject  to  the  husband's  control,  but  that 
the  rents  from  the  wife's  real  estate  shall  be  under  her  control  alone,  sub- 
ject to  article  4tS21,  the  rents  from  the  wife's  real  estate  or  her  separate 
property  are  her  ''separate  property,"  not  community  property. 

[Ed.  Note. — ^For  other  cases,  see  Husband  and  Wife,  Cent.  Dig.  St  453- 
468;  Dec  Dig.  «»125. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Separate  Property.] 

S.  Husband  and  Wife  ^=s>36 — Contbacts — ^Rbnt  or  Pbopkrtt — Lisn. 

Since  the  rents  are  separate  property  under  those  provisions,  the  wife 
can  make  a  valid  rental  contract  of  her  separate  property  with  her  hus- 
band for  the  rental,  under  which  she  is  entitled  to  a  landlord's  lien. 

[Ed.  Note. — For  other  cases,  see  Husband  and  Wife,  Cent.  Dig.  {  21S ; 
Dec.  Dig.  «=»36.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Texas;  Wm.  B.  Sheppard,  Judge. 

In  the  matter  of  Richard  Jumey,  bankrupt.  On  petition  of  Mrs.  I. 
N.  Jumey  against  John  Maxwell,  trustee  in  bankruptcy,  to  review  an 
order  of  the  referee  denying  petitioner's  claim  to  a  lien.  The  order 
of  the  referee  was  reversed,  and  the  trustee  appeals.  Decree  of  the 
District  Court,  reversing  the  order,  affirmed. 

The  opinion  of  Sheppard,  District  Judge,  was  as  follows : 

The  question  here  presented  on  the  record  is  whether  or  not  a  wife,  con- 
tracting with  her  husband  regarding  her  separate  property,  is  entitled  to  a 
landlord's  lien  for  the  rent  of  a  certain  part  of  her  separate  property  let  to 
the  husband  under  a  rental  contract  The  solution  of  this  would  dei)end 
primarily  upon  whether  or  not  the  rents  derived  from  the  wife's  separate 
real  estate  would,  under  the  statute  of  1013,  be  a  part  of  the  wife's  separate 
estate,  or  a  part  of  the  community  estate  of  the  spouses. 

[1  ]  Undoubtedly  the  wife  in  Texas  can  make  a  valid  contract  with  her  hus- 
band regarding  her  separate  estate.  Article  4621  of  the  act  provides  what 
shall  constitute  the  separate  property  of  the  wife.  It  shall  be  "all  property  of 
the  wife,  both  real  and  personal,  owned  or  claimed  by  her  before  marriage, 
and  that  acquired  afterwards  by  gift,  devise  or  descent,  as  also  the  Increase 
of  all  lands  thus  acquired.  *  *  *  "  It  is  contended  that  this  does  not  in- 
clude the  rents  issuing  from  the  wife's  separate  real  estate,  but  that  such 
rents  form  part  of  the  community  property  of  the  spouses.  Article  4622  pro- 
vides that  "all  property  acquired  by  either  the  husband  or  wife  during  mar- 
riage, except  that  which  is  the  separate  property  of  either  one  or  the  other, 
shall  be  deemed  the  common  property  of  the  husband  and  wife,  and  during 
coverture  may  be  disposed  of  by  the  husband  only.    •    •    •»» 

Had  the  Legislature  stopped  here,  it  might  well  be  contended  that  the 
rents  issuing  from  the  wife's  separate  real  estate  become  a  part  of  the  com- 
munity estate.  But  such  a  contention  seems  to  the  court  to  be  untenable  in 
the  light  of  the  provision  contained  in  the  same  article  (4622),  viz.:  That  "the 
rents  from  the  wife's  real  estate  •  •  •  shall  be  under  the  control,  man- 
agement and  disposition  of  the  wife  alone,  subject  to  the  provisions  of  arti- 
cle 4621."  For,  if  the  Legislature  gave  the  wife  the  "control,  management 
and  disposition"  of  the  rents  of  her  separate  real  estate,  subject  to  the  pro- 
visions of  the  section  creating  her  separate  property,  it  should  become  a  part 
thereof. 

[2]  I  am  constrained  to  the  view  that  the  ''rents  from  the  wife's  real  es^ 
tate"  under  the  statute  of  1913  is  a  part  of  her  "separate  property."  The 
wife,  being  able  to  make  a  valid  contract  with  her  husband  regarding  her 
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separate  property,  Is  entitled  to  all  the  privileges  and  benefits  wlil<di  snch  a 
contract  may  .confer,  and  is  therefore  under  a  rental  contract  entitled  to  a 
landlord's  lien. 
An  order  reversing  the  referee  will  be  accordingly  entered. 

M.  C;  H.  Park,  of  Waco,  Tex.,  for  appellant. 
Marshall  Surratt,  of  Waco,  Tex.,  for  appellee. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  FOSTER, 
District  Judge. 

PER  CURIAM.  On  consideration  of  the  transcript  and  oral  argu- 
ments and  briefs,  we  have  concluded  that  this  case  was  correctly  ruled 
and  decided  in  the  lower  court. 

The  decree  appealed  from  is  affirmed. 


BOLLMAN  MFG.  CO,  T.  UNIVERSAIi  HARDWARE  WORKS. 

(Circuit  Court  of  Appeals,  Third  Circuit    December  14,  1916.) 

No.  2107. 

1.  Patents  ^=»321 — Obdeb  or  Coitbt — ^Rsstbaining  Misuse  or  Dbcbek. 

A  court  of  equity  has  power  by  an  order  to  restrain  the  complainant  in 
an  infringement  suit  from  making  unfair  use  of  information  obtained 
from  defendant's  books,  produced  by  order  of  the  court  on  an  accounting 
by  sending  circulars  to  defendant's  customers  in  effect  misrepresenting 
the  scope  of  the  decree  and  endeavoring  by  veiled  threats  of  suit  to  divert 
their  business  from  defendant  to  itself. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  H  688,  689;  Dee. 
Dig.  «=>321.] 

2.  EQinTT  ^=»66 — Pbincifles. 

The  maxim  that  he  who  seeks  equity  must  do  equity  is  a  duty  which 
makes  one  who  gets  into  a  court  of  equity  continue  to  do  equity  while 
he  is  litigating. 

[Ed.  Note.— IV>r  other  cases,  see  Equity,  Cent.  Dig.  S8  188-190;  Dec. 
Dig.  <S=>66.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania;  J.  Whitaker  Thompson,  Judge. 

Suit  in  equity  by  the  Rollman  Manufacturing  Company  against  the 
Universal  Hardware  Works.  From  an  order,  complainant  appeals. 
Affirmed. 

Archibald  Cox,  of  New  York  City,  for  appellant. 
William  R.  Davis,  of  New  York  City,  for  appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY.  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below  the  Rollman 
Manufacturing  Company  filed  a  bill  against  the  Universal  Hardware 
Works,  charging  infringement  of  a  patent.  On  final  hearing,  the  court 
below,  in  an  opinion  reported  at  229  Fed.  579,  held  certain  claims  of 
plaintiff's  patent  infringed  by  one  of  the  several  cherry  seeders  made 
by  defendant,  and  entered  a  decree  for  accounting.    During  such  ac^ 
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counting  an  order  was  made  on  defendant  to  produce  its  books,  and 
by  the  access  thus  had,  plaintiflf  obtained  the  names  of  the  defendant's 
customers  who  had  bought  infringing  machines,  as  well  as  of  those 
who,  it  is  alleged  by  defendant,  had  bought  noninfringing  ones.  Later 
the  attention  of  the  court  was  called  to  a  letter  sent  by  plaintiflf  to  all 
defendant's  customers,  which  defendant  allied  was  unfair,  mislead- 
ing, and  oppressive,  in  that,  while  purporting  to  ^ve  information  to 
such  customers  as  to  the  decree  of  the  court,  it  did  not  do  so  fairly, 
in  that,  instead  of  stating  the  court  had  decreed  infringement  of  but 
one  of  defendant's  cherry  seeders,  it  led  the  customers  to  believe  that 
all  of  defendant's  machines  had  been  enjoined.  Thereupon  defendant 
applied  to  the  court  below  for  relief,  which,  on  hearing,  found : 

''That  the  terms  of  the  circular  letters  sent  ont  bear  the  Inference  that  the 
Interlocutory  decree  declared  infringement  against  any  or  all  cherry  needers 
manufactured  by  the  defendant,  and  that  the  plaintiff  was  entitled  under  that 
decree  to  recover  from  the  defendant's  customers  profits  made  on  sales  of  any 
or  all  cherry  seeders  purchased  from  it*' 

It  further  found: 

*'The  letters  contain-  no  false  representation  of  the  scope  of  the  decree,  but 
undoubtedly  suppressed  information  as  to  its  effect  and  limits.  In  that  re- 
spect the  plaintiff  must  be  held  to  have  made  an  improper  and  unlawful  use 
of  the  decree,  which  prima  facie  would  entitle  the  defendant  to  maintain  a 
suit  to  protect  it  from  injury  to  its  trade.** 

Holding  it  had  power  to  grant  relief  in  the  premises,  the  court  en- 
tered an  order  forbidding  the  plaintiff — 

"during  the  pendency  of  this  suit  from  making  representations  to  the  defend- 
ant's customers  as  to  the  interlocutory  decree  and  the  orders  of  this  court, 
without  stating  the  limits  and  effect  of  the  decree  and  orders,  and  without 
definitely  informing  the  defendant's  customers  of  the  character  of  infringe- 
ment adjudged.** 

On  entry  of  such  order  this  appeal  was  taken. 

Assuming  for  present  purposes  this  was  a  final  decree  in  equity,  from 
which  an  appeal  lies,  we  are  clear  the  court,  not  only  had  the  power  to 
make  the  order,  but  that  it  properly  exercised  such  power  in  doing  so. 
The  proceeding  was  in  equity  and  was  pending.  The  drastic  power  of 
the  court  had  been  exercised  to  compel  defendant  to  disclose  the  names 
of  all  its  customers  as  an  aid  to  the  court  in  decreeing  a  final  account- 
ing for  the  infringing  seeders  sold  to  certain  customers.  This  dis- 
closure of  customers  was  ordered  at  the  plaintiff's  instance.  Having 
been  produced  for  plaintiff's  benefit,  it  goes  without  saying  plaintiff 
was  under  peculiar  obligations  not  to  use  information,  so.  accorded  it 
by  the  court's  power,  in  a  way  to  wrong  defendant  But  this,  the  court 
below  found,  and  we  concur  in  that  finding,  is  just  what  the  plain- 
tiff did. 

This  disingenuous  letter  subtly  left  to  be  inferred  by  the  defendant's 
customers  as  facts  and  conclusions  that  which  the  writer  carefully 
abstained  from  so  stating.  There  is  no  question  the  effect  such  a  letter 
left  on  the  ordinary  business  man's  mind.  Its  opening  sentence,  "We 
extend  to  you  the  olive  branch,  provided  you  in  return,"  etc.,  in  effect, 
and  in  connection  with  other  parts  of  the  letter,  left  the  impression  that 
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plaintiif  had  a  claim  for  infringement  against  the  customer,  which 
plaintiff  was  willing  to  compromise.  And  its  clever  antecedent  recital 
of  a  patent  litigation,  without  saying  just  what  it  was  and  what  it  had 
decided — ^that  "we  are  now  proceeding  with  the  accounting,  and  so 
far  have  found  that  shipments  of  cherry  seeders  were  made  to  you  on 
dates  stated  on  the  enclosed  card" ;  that  "in  order  that  we  may  com- 
plete our  claims  against  the  infringing  manufacturer,  kindly  send  us 
original  invoices  of  all  shipments  of  cherry  seeders  made  to  you" — was 
such  a  groundwork  as  to  lodge,  by  the  statement  following:  "You 
understand,  of  course,  that  according  to  the  decision  of  the  court  sus- 
taining our  patent  we  have  a  right  to  recover  from  you  any  profits  you 
may  have  made  on  infringing  cherry  seeders" — ^the  impression  in  the 
mind  of  every  customer  of  defendant  that  plaintiff  had  a  claim  of  in- 
fringement against  him,  which  it  was  willing  to  compromise  and  ad- 
just. And  the  lodgment  in  the  mind  of  the  customer  that  he  was 
liable  to  a  claim  of  infringement  was  made  the  basis  of  a  proposed 
settlement,  whereby  defendant's  customer  was  to  be  acquired  by  the 
plaintiff  as  its  customer,  viz. : 

**If  you  send  us  the  invoices  of  all  cherry  seeders  shipped  to  you,  •  •  • 
we  will  agree  to  release  you  from  any  liability  to  us  for  infringement,  pro- 
vided you  will  hereafter  buy  and  sell  our  cherry'  seeders  to  the  exclusion  of  any 
infringing  cherry  seeders  that  may  be  made  by  the  New  Standard  Hardware 
Work^,  Mt  Joy,  Pa.,  their  successors  and  assigns." 

[2]  Under  the  facts  disclosed,  and  others  to  which  reference  might 
be  made,  we  think  the  conduct  of  this  plaintiff  litigant  was  such  as  to 
call  for  the  exercise  of  that  broad  power  of  control  which  a  court  of 
equity,  has,  namely,  to  see  that  he  who  seeks  equity  must  do  equity ;  for 
that  maxim  not  only  means  that  the  obligation  to  do  equity  is  a  duty 
which  enables  one  to  get  into  a  court  of  equity,  but  makes  him  continue 
to  do  equity  while  he  is  litigating. 

Without  discussing  the  authority  of  the  court  below  to  make  the 
order  it  did — a  power  which  is  here  challenged — ^we  may  say  that  £- 
examination  of  the  authorities  which  are  collected  in  Asbestos  Co.  v. 
Johns-Manville  Co.  (C.  C.)  189  Fed.  611,  afford  no  ground  for  denying 
to  a  court  of  equity  the  power  absolutely  essential  to  its  existence, 
namely,  to  prevent  its  decrees  from  being  made  the  means  of  working 
injustice.  When  the  plaintiff  sought  the  relief  of  a  court  of  equity,  it 
bound  itself  to  follow  equity,  and  the  decree  below  kept  it  from  depart- 
ing from  that  course. 

Affirming  as  we  do  the  decree  of  the  court  below,  this  appeal  will  be 
dismissed,  at  appellant's  cost,  but  with  the  suggestion  to  both  litigants 
in  this  needlessly  acrimonious  litigation,  to  which  acrimony  both  have 
contributed,  that  before  either  of  them  do  any  further  circularizing  of 
the  decree  of  this  court,  or  the  court  below,  they  should  do  so  under 
the  supervision  of  that  court  in  which  they  are  litigants  with  certain 
equitable  obligations. 
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In  re  WODZIGKI. 

(District  Ck>iirt,  S.  D.  New  York.    December  20,  101^) 

Bankbttftct  ^s»200(4> — Ezbcution  against  Salabt — Oollbotiohs  befobs 
Banxbuftct. 

Where  under  execution  against  salary  of  l>ankrupt,  under  Code  Civ. 
Proc.  N.  Y.  8  1<^1.  there  was,  each  of  the  6  months  preceding  petition  In 
bankruptcy,  deducted  and  .withheld  10  per  cent  of  bankrupt's  salary  for 
account  of  the  execution  creditor,  not  only  Is  the  creditor  entitled  to  the 
part  collected  prior  to  the  4-month  period,  but  neither  the  bankrupt,  nor 
any  one  else,  no  trustee  in  bankruptcy  having  been  appointed,  has  any 
daim,  as  against  such  creditor,  to  the  amount  collected  and  withheld 
during  such  4  months. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy*  Cent  Dig.  H  806-316; 
Dec.  Dig.  <ds>200(4).] 

In  Bankruptcy;  In  the  matter  of  Casimer  C  Wodzicki^  bankrupt, 
on  motion  to  amend  an  order.    Motion  granted. 

J.  George  Metz,  of  New  York  City,  for  the  motion. 
Burger  &  Biu'ger,  of  New  York  City,  opposed. 

MAYER,  District  Judge.  This  is  the  reargument  of  a  motion  for 
an  order  to  amend  an  order  heretofore  made,  restraining  the  petition- 
er, Zahn,  from  taking  further  proceedings  to  collect  his  judgment  so 
as  to  limit  the  operation  thereof  to  moneys  deducted  by  the  city  pay- 
master subsequent  to  the  filing  of  the  petition  in  bankruptcy  herein. 

In  August,  1911,  Zahn  recovered  a  judgment  against  the  bankrupt, 
a  city  employe,  for  $534.09.  In  due  course  Zahn  obtained  an  order, 
permitting  a  garnishee  execution  to  issue  against  the  salary  of  the  bank- 
rupt in  accordance  with  the  provisions  of  section  1391  of  the  New  York 
Code.  By  arrangement  made  between  the  petitioner,  the  sheriff  of  the 
county  of  New  York  and  the  city  paymaster,  it  was  agreed  that  the 
city  paymaster  withhold  the  10  per  cent.,  directed  to  be  withheld  by  the 
order  of  garnishee  execution,  tmtil  such  time  as  requested  by  the  sheriff. 
•Under  this  arrangement  Zaihn  received  the  proceeds  of  these  collec- 
tions approximately  each  6  months. 

On  November  4,  1916,  the  bankrupt  filed  his  petition  for  a  voluntary 
adjudication,  and  adjudication  was  had  on  the  same  day.  It  is  con- 
ceded, and  the  records  on  file  show,  that  a  trustee  in  bankruptcy  was 
not  appointed.  At  the  time  of  the  filing  of  the  petition  in  bankruptcy^ 
certain  moneys  had  been  deducted  from  the  bankrupt's  salary  and  with- 
held as  agreed,  the  total  approximating  $115. 

On  November  8,  1916,  and  thus  subsequent  to  the  filing  of  the  peti- 
tion and  the  adjudication,  an  ex  parte  order  was  made  by  the  district 
court,  restraining  Zahn  and  his  attorney  from  taking  further  proceed- 
ings toward  the  collection  of  the  judgment,  except  in  bankruptcy,  for  a 
period  of  12  months  from  the  date  of  the  adjudication,  or  until  the 
determination  of  the  bankrupt's  application  for  a  discharge,  and  fur- 
ther restraining  the  city  paymaster  from  paying  over  any  money  to 
Zahn,  but  directing  him  to  withhold  from  the  salary  of  the  bankrupt 
all  sums  deducted  and  to  retain  the  same  until  the  further  order  of  the 
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court.  The  money  in  the  hands  of  the  city  paymaster  represented  the 
deductions  and  withholdings  for  a  period  of  upwards  of  6  months  prior 
to  the  filing  of  the  petition  in  bankruptcy. 

As  to  so  much  of  said  money  as  was  deducted  and  withheld  prior 
to  the  4-month  period  (i.  e.,  prior  to  July  4,  1916)  there  can  be  no  ques- 
tion. Zahn  is  clearly  entitled  to  this  money,  and  the  injunction  must 
be  modified  in  that  r^ard. 

The  more  diflSicult  question  relates  to  the  money  which  was  collected 
and  withheld  during  the  4-month  period  (i.  e.,  from  July  4,  1916,  to 
November  4,  1916).  Judge  Hough,  in  Matter  of  Robert  T.  Beck,  238 
Fed.  653,  dated  November  10,  1915  (unreported),  in  a  case  where  there 
was  a  trustee  in  bankruptcy,  instructed  the  trustee  to  demand  from 
the  city  paymaster  the  amount  retained  during  the  4-month  period,  and 
cited  Clarke  v.  Larremore,  188  U.  S.  486,  23  Sup.  Ct.  363,  47  L.  Ed. 
555,  as  an  authority  by  analogy.    He  said,  however: 

"Clearly  do  one  but  the  trustee  in  bankruptcy  can  claim  anything  as  against 
Bauer,  the  judgment  creditor.    •    «    « " 

Judge  Learned  Hand  in  In  re  Sims  (D.  C.)  176  Fed.  645,  23  Am. 
Bankr.  Rep.  899,  held  that  where,  prior  to  adjudication,  judgment  cred- 
itors of  a  bankrupt  had  secured,  under  section  1391  of  the  New  York 
Code,  the  right  to  reach  10  per  cent,  of  his  salary,  they  are  entitled  to 
collect  salary  then  falling  due,  and  that  a  stay  of  proceedings  would  be 
vacated  to  that  extent,  but  continued  as  to  salary  earned  after  adjudi- 
cation, and  this  would  be  covered  by  the  bankrupt's  discharge.  He 
called  attention  to  the  fact  that  the  levy  was  more  than  4  mondis  old 
when  the  petition  was  filed,  and  that  under  the  New  York  Code  the 
execution  operated  as  "a  continuing  levy"  until  the  judgment  was  paid. 
Section  1391  provides,  in  part,  that  the  appropriate  state  court — 

"must  grant  an  order  directing  that  an  execution  issue  against  the  wages 
•  •  •  salary  ♦  •  •  of  said  judgment  debtor,  and  on  presentation  of 
such  execution  by  the  officer  to  whom  deUvered  for  coUection  to  the  person 
or  persons  from  whom  such  wages  •  •  •  salary  ♦  •  ♦  are  due  and 
owing,  or  may  thereafter  become  due  and  owing  to  the  Judgment  debtor,  said  * 
execution  shall  become  a  lien  and  a  continuing  levy  upon  the  wages  •  •  * 
salary  *  •  •  due  or  to  become  due  to  said  judgment  debtor  to  the  amount 
specified  therein  which  shall  not  exceed  ten  per  centum  thereof,  and  said  levy 
shall  be  a  continuing  levy  until  said  execution  and  the  expenses  thereof  are 
fuUy  satisfied  and  paid.    •    ♦    ♦  •* 

The  question  is  a  close  one.  The  theory  of  Judge  Learned  Hand's 
opinion  seems  to  be  that  by  virtue  of  the  specific  provisions  of  the  New 
York  statute  (section  1391  supra)  the  levy  continues,  and  a  new  levy 
therefore  becomes  unnecessary,  and  that  the  intent  of  the  statute  was 
that  the  levy,  throughout  its  continuance,  was  as  of  its  original  date. 
There  is  support  for  this  construction  from  the  further  provision  of  the 
statute  that,  where  more  than  one  execution  has  been  issued  pursuant 
to  section  1391,  the  execution  shall  be  satisfied  in  the  order  of  priority, 
and  that  only  one  execution  shall  be  satisfied  at  one  time,  the  purpose 
obviously  being  that  the  earner  of  the  wages  or  salary  should  not  be 
deprived  of  more  than  10  per  cent,  of  his  wages  or  salary,  as  the  case 
might  be,  at  any  one  time,  with  the  result  that  the  first  execution  must 
be  satisfied  before  the  satisfaction  of  another  execution  can  be  begun. 
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In  the  circumstances,  the  bankrupt  has  no  daim  against  the  gamisheed 
amount  collected  and  withheld  during  the  4-month  period.  No  other 
person  has  any  claim,  because  no  other  person  has  any  title,  there  being, 
as  heretofore  stated,  no  trustee. 

The  Beck  Case  went  no  further  than  to  deal  with  the  situation  as 
presented  by  its  own  facts  and,  as  Judge  Hough  pointed  out,  and  to 
repeat,  ''clearly  no  one  but  the  trustee  in  bankruptcy  can  claim  anything 
as  against    *    *    *    a  judgment  creditor." 

If  the  injunction  whidi  is  sought  to  be  modified  were  permitted  to 
stand,  tiie  result  would  be  that  Uie  bankrupt  would  ultimately  obtain 
money  collected  for  account  of  the  judgment  creditor  during  4  months 
when  the  execution  and  levy  under  section  1391  of  the  New  York  Code 
were  valid  and  outstanding,  and  the  judgment  creditor  would  be  de- 
prived of  the  fruits  of  his  diligence,  all  to  the  benefit  of  the  debtor — ^a 
result  which  I  think  was  not  contemplated  by  the  bankruptcy  statute  in 
a  case  where  the  facts  are  as  here  presented. 

The  motion,  therefore,  will  be  granted,  and  an  order,  modif}ring  the 
injunction  as  asked  for,  may  be  presented  on  two  days'  notice. 


In  re  CHASS. 
(District  Oourt,  W.  D.  Penm^lyanla.     Seiytember,  1916w) 
Bankbttftgt  ^=9414(1) — DisoHABOB — Faii^ubb  to  'Keep  Books  or  Account — 
Intent. 

Mere  proof  of  failure  of  bankrupt  t6  keep  books  of  account,  where  they 
were  necessary  and  proper,  raises  the  presumption,  requiring  rebuttal, 
that  it  was  with  Intent  to  conceal  his  financial  condition ;  for  which,  un- 
der the  statute  (Act  July  1,  1888,  c.  541,  80  Stat  544),  discharge  is  to 
be  refused. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Oent,  Dig.  {  720;  Dec. 
Dig.  €=>414(1).] 

In  Bankruptcy.  In  the  matter  of  the  bankruptcy  of  one  Chass. 
On  exceptions  to  report  of  referee.  Exceptions  sustained,  and  dis- 
charge refused. 

Ben  Paul  Brasley,  of  Pittsburgh,  Pa.,  for  bankrupt 
Alpern  &  Seder,  of  Pittsburgh,  Pa.,  for  trustee. 

ORR,  District  Judge.  This  matter  comes  before  the  court  upon 
exceptions  to  a  report  of  the  referee  recommending  a  discharge  of 
the  bankrupt.  The  creditors'  objection  to  the  discharge  is  that  the 
bankrupt,  with  intent  to  conceal  his  financial  condition,  failed  to 
keep  books  of  account  or  records  from  which  such  condition  might 
be  ascertained.  The  referee  recommended  that  the  discharge  be 
granted. 

.The  bankrupt  began  business  on  June  1,  1913,  and  was  adjudicated 
a  bankrupt  prior  to  March  11,  1915.  He  was  engaged  in  the  busi- 
ness of  selling  "Ladies  and  Gents'  Furnishings."  He  began  business 
with  about  $JI,SOO  as  capital.  According  to  his  testimony,  for  the 
balance  of  the  year  1913  he  broke  "about  even."  In  the  year"  1914, 
he  lost  from  $9,000  to  $10,000.  The  stock  on  hand  at  the  time  the 
petition  in  bankruptcy  was  filed  he  estimated  at  $8,5(X). 

^=»For  oUier  casw  see  same  topic  ft  KBY-NUMBBR  In  all  Ke7-Nttmbered  Digests  &  Indexes 
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The  foregoing  is  taken  from  the  testimony  of  the  bankrupt.  He 
further  testified  that  he  kept  no  books  of  account,  but  admitted  that 
he  had  a  memorandum  book  in  which  he  kept  a  memorandum  of 
wages  due  employes  and  of  some  borrowed  money.  The  capital  with 
which  he  started  business  in  1913  was  derived  by  him  from  the  sale 
of  a  cigar  business,  in  which  business  he  had  kept  books  of  account. 
Of  the  books  kept  in  the  cigar  business,  he  delivered  one  containing 
a  memorandum  of  accounts  receivable,  arising  from  the  conduct  of 
the  cigar  business,  to  his  trustee  upon  demand  by  the  latter.  The 
trustee  never  received  from  the  bankrupt  any  papers  or  invoices  or 
bills  or  files.  The  bankrupt's  explanation  of  his  losses  is  most  un- 
satisfactory. It  is  necessarily  uncertain  and  inexact  because  of  his 
failure  to  keep  books.  The  present  is  a  marked  example  of  the  diffi- 
culty a  bankrupt  may.  encounter  by  his  failure  to  keep  books. 

Looking  at  the  testimony  in  every  light  most  favorable  to  the  bank- 
rupt, this  court  is  unable  to  agree  with  the  learned  referee  in  his  con- 
clusions. The  necessity  of  keeping  books  in  a  mercantile  business, 
such  as  that  in  which  the  bankrupt  was  engaged,  must  be  apparent 
to  every  one  of  intelligence.  It  must  have  been  apparent  to  him 
because  he  had  kept  books  in  the  business  in  which  he  had  previously 
been  engaged.  The  Bankruptcy  Law  (Act  July  1,  1898,  c.  541,  30 
Stat.  544)  itself  contemplates  that  books  should  be  kept  by  those  who 
might  benefit  by  its  provision  where  such  books  were  necessary  fac- 
tors in  the  conducting  of  business.  Had  it  not  been  so,  the  failure 
to  keep  books  would  not  have  been  expressed  as  a  reason  for  refus- 
ing a  discharge  when  coupled  with  an  intent  to  conceal  the  merchant's 
financial  condition.  It  is  apparent,  too,  that  the  ''intent"  denounced 
by  the  present  law  is  not  intensified  by  the  word  "fraudulent"  as  it 
was  in  the  act  as  originally  passed.  The  reason  for  the  omission  of 
the  word  "fraudulent"  in  the  amendment  to  the  act  cannot  be  deemed 
as  purposeless.  The  effect  is  to  relieve  the  objecting  creditors  from 
the  proof  of  fraudulent  acts  which  disclose  "fraudulent  intent."  As 
the  act  stands  to-day,  it  is  but  necessary  for  the  creditor  to  prove  the 
failure  of  the  bankrupt  to  keep  books  of  account  where  such  books 
of  account  were  necessanr  and  proper.  And  when  satisfactory  evi- 
dence of  such  fact  is  produced,  the  law  determines  the  intent  to  have 
existed  because  the  bankrupt  must  be  presumed  to  have  intended  to 
conceal  his  financial  condition  if  such  were  the  natural  and  probable 
consequences  of  his  failure  to  keep  books.  Even  in  the  criminal  courts, 
where  intent  must  be  proven  by  the  government,  it  is  in  many  ^ses 
announced  as  a  doctrine  of  the  law  that  every  man  is  presumed  to 
have  intended  the  natural  and  probable  consequence  of  his  act- 
There  is  nothing  in  the  testimony  before  the  referee  which  must 
be  held  to  be  sufficient  to  rebut  such  presumption  in  the  case  at  bar. 
This  case  is  not  unlike  that  of  McKibbin,  Driscoll  &  Dorsey  v. 
Haskell  (8th  Cir.)  28  Am.  Bankr.  Rep.  588,  198  Fed.  639,  117  C. 
C.  A.  343.  See,  also.  In  re  Koelle  (D.  C.  Pa.)  22  Am.  Bankr.  Rep. 
515,  171  Fed.  257. 

The  decision  of  the  referee  must  be  reversed,  the  exceptions  to 
his  report  must  be  sustained,  and  the  discharge  of  the  bankrupt 
must  be  refused. 
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UNITED  STATES  y.  McCUTCHEN  et  aL 

(District  Court,  S.  D.  California,  N.  D.    July  29,  1916.) 

No,  A-12. 

1.  Minis  and  Minerals  «=s>29(1)— Oil  CLAnc&— Bioht  Acquibxd  bt  Loca- 

tion. 

Under  the  laws  of  the  United  States,  one  who  locates  an  oil  mining 
claim  on  public  land,  though  he  erects  appropriate  monuments  and  posts 
and  records  his  location  notices,  if  he  makes  no  discovery  of  mineral, 
acquires  no  rights  as  against  the  government  or  any  private  individual, 
except  the  right  to  proceed  with  diligence  to  effect  discovery  of  oil,  and 
even  though  in  actual  possession,  in  the  absence  of  discovery,  and  in  the 
absence  of  diligent  prosecution  of  work:  leading  to  discovery,  as  against 
the  government,  at  least,  he  is  subject  to  the  possibility  of  a  withdrawal 
of  the  privilege  offered  him  and  a  consequent  termination  of  his  rights. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  {  66; 
Dec.  Dig.  <&=>29(l).] 

2,  Mines  and  Minerals  ^=»29(1)— Oil  Claims — Rights  Acquired  by  Loca- 

tion. 

If  in  such  case  the  locator  leaves  his  claim  without  intending  to  aban- 
don it,  he  may  return  at  any  time  prior  to  the  withdrawal  of  the  land 
from  entry  by  the  government,  or  its  entry  by  another,  and  proceed  to 
prosecute  with  diligence  his  search  for  mineral,  and  while  so  engaged  will 
be  protected,  both  from  the  government  and  from  private  persons,  and  if 
his  work  is  successful,  and  results  in  discovery,  his  right  will  vest  by  re- 
lation as  of  the  time  of  his  location. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  S  66; 
Dec.  Dig.  <d=»29(l).] 

8.  MiiTEs  AND  Minerals  ^=»17(1) — Oil  Claims — "Discovert.** 

Under  Act  Feb.  11,  1897,  c.  216,  29  Stat  526  (Comp.  St  1918,  {  4635), 
which  provides  that  "any  person  authorized  to  enter  lands  under  the 
mining  laws  of  the  United  States  may  enter  and  obtain  patent  to  lands 
containing  petroleum  or  other  mineral  oils*  and  chiefly  valuable  therefor, 
under  the  provisions  of  the  laws  relating  to  placer  mineral  claims,"  as- 
suming a  valid  location,  a  subsequent  discovery  by  the  locator,  which  will 
vest  him  with  rights  in  the  property,  must  be  such  as  establishes  its 
character  as  within  the  act,  and  entitles  him  to  a  patent  on  compliance 
with  the  other  requirements  of  the  statutes. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  SS  24, 
27.  28;  Dec.  Dig.  «=>17(1). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Discovery.] 

4.  Mines  and  Minerals  ^=»17(1) — Oil  Claims — •'Discovert." 

The  finding  of  gas  in  drilling  a  well  on  an  oil  claim  in  too  small  quan- 
tity to  be  of  any  commercial  value,  or  to  give  reasonable  evidence  of  the 
value  of  the  land  for  oil,  and  which  was  not  at  the  time  given  any 
consideration  as  an  inducement  of  further  expenditures  for  development 
held  not  a  ''discovery,"  which  gave  the  locator  any  vested  rights  in  the 
property  as  against  the  United  States. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  ff  24, 
27,  28;    Dec  Dig.  ig=>17(l).] 

5.  Mines  and  Minerals  ^s»29(4) — Oil  Claims — Recovest  bt  United  States 

— Damages. 

On  an  account  for  damages  in  a  suit  in  equity  by  the  United  States  for 
the  recovery  of  oil  land,  defendants,  who  sunk  and  operated  wells  on 
the  land  in  good  faith,  under  advice  of  reputable  counsel,  and  where  the 

^=»For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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question  of  their  rights  under  the  law  was  In  great  doubt,  will  not  be 
treated  as  willful  trespassers. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  {{  68, 
70;  Dec.  Dig.  <©=»29(4).] 

In  Equity.    Suit  by  the  United  States  against  G.  W.  McCutchen  and 
others.    Decree  for  complainant 
See,  also,  234  Fed.  702. 

This  controversy  centers  about  the  right  of  the  government  of  the  United 
States,  in  furtherance  of  its  declared  conservation  policy  and  because  of  Its 
withdrawal  orders  heretofore  issued,  to  assert  its  paramount  proprietary  in- 
terest In,  and  title  to,  a  certain  quarter  section  of  very  valuable  oil  land  In 
the  California  oil  fields.  See  U.  S.  v.  Midwest  Oil  Co.,  236  U.  S.  459,  35  Sup. 
Ct.  300,  59  L.  Ed.  641.  The  proceeding  in  one  form  or  another  has  been  pend« 
ing  for  some  time  before  the  courts  and  the  Land  Department,  and  the  princi- 
pal facts  necessary  to  a  proper  understanding  of  the  Issues  to  be  determined 
have  been  stated  in  reported  decisions  heretofore  rendered  with  considerable 
detail.  In  the  proceeding  before  the  Land  Department,  which  was  an  applica- 
tion  on  the  part  of  the  Pacific  Midway  Oil  Company,  one  of  the  operating  de- 
fendants herein,  for  a  mineral  patent,  the  Commissioner  of  the  General  Land 
Ofllce  made  a  very  full  statement  of  the  facts.  44  Land  Dec  420.  Thereafter, 
in  an  application  for  a  receiver,  before  Judge  Dooling,  of  the  Northern  Di&- 
trlct  of  California,  then  sitting  In  this  court  under  special  assignment,  a  fur- 
ther statement  was  made.  217  Fed.  650.  Subsequently  a  renewed  application 
for  receivership  was  entertained  in  this  court,  whereupon  I  made  such  addi- 
tional statement  of  the  facts  as  seemed  to  be  necessary,  and  made  an  order 
appointing  a  receiver  of  the  properties  in  question.  234  Fed.  702.  For  pur^, 
poses  of  clarity  merely,  in  connection  with  the  conclusions  announced  herein, 
the  controlling  facts  may  be  summarized  as  follows: 

In  January,  1900,  the  ground  in  question  being  then  open,  unoccupied,  un- 
appropriated  public  land  of  the  United  States,  was  located  by  certain  defend- 
ants herein,  named  G.  W.  McCutchen,  R.  L.  McCutchen,  J.  B.  McCutchen,  W. 
C.  McCutchen,  C.  W.  Johnson,  Mrs.  Lena  McCutchen,  Mrs.  M.  A.  Johnson,  and 
Mrs.  M.  P.  McCutchen.  For  purposes  of  brevity,  the  various  McCutchens  will 
be  referred  to  hereafter  by  their  initials.  G.  W.,  R.  L.,  J.  B.,  and  W.  O.  were 
brothers,  and  composed  what  will  be  hereafter  referred  to  as  "McCutchen 
Bros.,"  an  Informal  association  or  partnership.  Mrs.  Lena  McCutchen  is  the 
wife  of  R.  L.,  Mrs.  M.  P.  McCutchen  is  the  wife  of  J.  B.,  Mrs.  M.  A.  Johnsos^ 
is  the  sister  of  the  McCutchen  men,  and  C.  W.  Johnson  is  her  husband.  The 
location  above  referred  to.  which  was  named  the  Lone  Star,  consisted  merely 
of  the  entry  upon  the  ground  of  the  persons  named,  the  erection  of  appro- 
priate monuments,  together  with  the  posting  and  subsequent  filing  of  a  notice 
of  location  as  of  mineral  ground.  No  **discovery*'  was  made.  It  may  not  be 
amiss  to  suggest  at  this  time  that  It  appears  from  a  careful  consideration  of 
all  the  testimony,  giving  due  weight  to  every  circumstance  presented,  that  the 
Lone  Star  location  was  made  by  the  members  of  the  McCutchen  family,  as 
above  set  forth,  for  the  benefit  of  the  entire  McCutchen  family,  including,  not 
only  the  eight  locators,  but  probably  some  others  not  mentioned  therein,  and 
that  at  all  times  thereafter  the  members  of  the  McCutchen  family  considered 
and  understood,  howsoever  they  may  appear  to  have  acted,  that  they,  collec- 
tively, were  entitled  to  enjoy  the  ownership  of  the  Lone  Star  claim.  In  pass- 
ing, it  may  also  be  suggested  that  the  Johnsons,  because  of  personal  consid- 
erations unnecessary  to  specify  here,  were  somewhat  dependent  upon  the  Mc- 
Cutchen brothers  for  maintenance  and  support 

In  December,  1900,  the  locators  of  the  Lone  Star  conveyed  the  same  to  R. 
L.,  with  the  intent  and  purpose  in  so  doing  that,  because  of  the  Individual 
ownership,  it  might  be  the  more  easily  handled  and  managed,  but  with  no  in- 
tention at  all  of  Investing  R.  L.  with  the  sole  title  and  beneficial  interest  in 
and  to  the  property.  Under  a  mistaken  conception  as  to  the  requirements  of, 
as  well  as  the  privileges  conferred  by,  the  mining  law,  so-called  assessment 
work  was  done  upon  the  claim  for  one  or  more  years.    In  1907,  because  of  a 
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failure  to  do  this  assessment  work  the  previous  year,  for  the  purpose  of  rein- 
vesting the  members  of  the  McCutchen  family  with  the  title  to  the  property, 
but  under  the  misconception  again  as  to  a  prohibition  of  the  law  forbidding 
locators,  after  failure  to  do  assessment  work,  from  relocating  their  own 
claims,  the  property  was  relocated  under  the  name  of  the  CJormorant  claim 
by  certain  members  of  the  Freear  family,  who  were  relatives  of  the  Mo- 
Cutchens,  and  through  whom  It  was  expected  that  the  title  would  be  rein- 
vested In  the  McCutchens.  Late  In  1908  the  McOutchens  began  the  erection 
of  an  oil  rig  upon  the  property.  Some  work  was  done  that  year  also  by  an 
Individual  named  Howe,  who  was  doing  so-called  assessment  work  upon  the 
property  under  a  location  of  the  property  made  the  preceding  year  by  one 
Prands,  who  entei^  and  made  the  same  sort  of  a  location,  apparently,  as 
was  made  by  the  McOutchens  In  1900,  but  who  also,  like  them,  had  effected 
no  discovery  of  mineral  therein. 

In  1909  one  Smith,  who  was  looking  for  available  oil  properties  to  exploit, 
enteiled  Into  negotiations  with  G.  W.  McCutchen,  representing  the  McCutchen 
Interests,  whereby,  finally  it  was  agreed  that  a  corporation  be  organized  by 
Smith  and  his  associates,  who  should  enter  upon  the  land  In  question  and 
drill  the  same  for  oil  at  least  to  a  depth  of  2,000  feet,  If  production  were  not 
had  previously.  In  drafting  the  formal  contract  embodying  this  agreement, 
it  was  discovered  that  the  so-called  Freear  location,  under  which  the  parties 
were  then  formally  operating,  did  not  contain  a  correct  description  of  the 
land  actually  located,  whereupon  G.  W.  offered  to,  and  did,  go  out  and  have 
the  land  relocated  by  eight  acquaintances,  who  admittedly  consented  to  the 
use  of  their  names  merely  In  order  that  G.  W.  McCutchen,  or  the  McCutchen 
family,  might  secure  the  advantages  consequent  upon  a  valid  relocation  of 
the  quarter  section  In  controversy.  This  location  was  known  as  the  Hawk 
location,  and  Is  the  one  which  was  made  the  basis  for  the  application  for  a 
patent  in  the  Land  Department 

The  corporation  formed  under  the  Smith  contract  was  known  as  the  Obispo 
'  Oil  Company,  one  of  the  defendants  herein,  and  it  entered  upon  the  property 
in  question  and,  making  use  of  the  McCutchen  rig  thereon,  proceeded  to  drill 
for  oil.  Two  holes  were  sunk,  each  approximately  500  feet  deep,  but  no  oil  was 
discovered  in  either  one.  On  August  5, 1909,  the  Obispo  Company  being  with- 
out financial  resources,  and  apparently  lacking  the  then  means,  or  not  har- 
boring the  disposition  to  secure  additional  financial  resources,  secured  from 
the  McCutchen  brothers  a  consent  to  a  90-day  cessation  of  their  labors  upon 
the  property.  Thereupon,  apparently  pursuant  to  a  demand  from  the  Mc- 
Cutchens In  the  cessation  agreement  to  the  effect  that  "some  one  [be]  left  in 
charge  of  and  to  protect  the  property,"  though  all  work  ceased  and  all  em- 
ployes were  discharged,  a  caretaker  was  left  in  possession  of  the  property, 
whereupon  the  representatives  of  the  Obispo  Company  started  out  to  secure 
more  funds,  or  to  Interest  some  one  else  In  the  performance  of  its  contract 
It  was  successful  in  the  latter  behalf,  in  that,  In  the  spring  of  1910  the  Pacific 
Midway  Oil  Company,  a  defendant  herein,  entered  Into  an  agreement  with 
the  Obispo  Company  to  complete  the  McCutchen  contract  This  it  proceeded 
to  do,  and  a  new  well  was  drilled,  and  oil  actually  encountered  and  produced 
by  it  on  June  6,  1910.  Thereafter,  on  June  27,  1910,  the  Mud  Hen  location 
was  made  upon  the  land;  the  locators  being  all  members  of  the  McCutchen 
family,  G.  W.  and  the  Johnsons,  however,  not  appearing  therein. 

The  government  by  its  bill  of  complaint  alleges  that  it  is  entitled  to  the 
land ;  that  none  of  the  defendants  have  any  valid  claim  or  right  thereto,  or 
any  part  thereof,  or  to  extract  any  minerals  therefrom.  It  alleges  that  "the 
land  now  Is,  and  at  all  times  has  been,  oil  and  gas  bearing  land,  containing 
rich  deposits  of  petroleum,  or  mineral  oil  and  gas,  in  commercially  paying 
quantities,  and  at  all  times  Is  and  has  been  chlefiy  valuable  tor  the  petroleum 
or  mineral  oil  deposited  therein,  and  has  never  contained  any  minerals  other 
than  petroleum  or  mineral  oil  and  gas."  It  asserts  that 'without  right,  and 
in  violation  of  its  proprietary  rights  in  the  premises,  divers  of  the  defendants 
have  entered  upon  the  land,  and  have  been  and  now  are  extracting  the  min- 
erals therefrom,  and  committing  waste  therein.  It  alleges  the  making  of  the 
withdrawal  order  by  President  Taf t  on  September  27»  1909,  wherein  this  land, 
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together  with  other  lands  mentioned,  was  withdrawn  from  all  fbrms  of  entry 
and  exploration  for  minerals.  It  Is  alleged  that  the  defendants  have  entered 
upon  and  are  operating  the  property  solely  under  the  Hawk  location,  herein- 
above referred  to,  and  that  such  Hawk  location  was  void  because  the  locators 
thereof  were  obviously  acting  as  mere  dummies  for  others,  and  In  this  behalf 
It  Is  alleged  that  the  said  Hawk  location  was  made  for  the  sole  use  and  bene- 
fit of  Q.  W.  McCutchen,  to  enablq  him  to  secure  a  greater  area  of  mineral 
.  ground  than  was  allowable  to  him  under  the  laws  of  the  United  States  in  a 
single  location.  It  Is  further  alleged  that  no  petroleum  or  other  mineral  was 
produced  In  said  land  prior  to  June  6,  1910,  on  which  date  oil  and  gas  were 
produced  by  the  Padflc  Midway  Oil  Company.  It  is  also  alleged  that,  at  the 
date  of  the  Taft  withdrawal  in  1009,  none  of  the  defendants  or  any  other 
persons  were  on  the  land  engaged  In  diligent  prosecution  of  work  leading  to 
a  discovery  of  oil.  Whereupon,  because  of  these  facts,  it  is  asked  by  the  gov- 
ernment that  the  defendants  be  required  to  set  up  whatever  asserted  rights 
they  may  have,  that  all  such  rights  may  be  declared  void,  and  that  an  appro- 
priate judgment  as  for  an  accounting  as  for  the  extraction  of  oil  may  be 
granted,  etc 

The  answers  of  the  defendants  admit  the  mineral  character  of  the  land, 
deny  the  asserted  want  of  diligence,  allege  the  exercise  of  reasonable  dili- 
gence at  the  time  of  the  Taft  withdrawal,  and  deny  that  the  operations  <m  the 
land  were  conducted  under  the  Hawk  location,  but  allege  that  at  all  times  the 
operators  thereon  were  conducting  their  mining  operations  and  drilling  under 
and  with  a  view  to  the  protection  of  the  rights  of  the  McGutcbens  under  the 
Lone  Star  location.  In  amendments  to  the  answers,  filed  just  before  the  trial, 
it  is  also  specifically  alleged  that  a  discovery  of  mineral,  to  wit,  gas,  was  had 
on  the  land  by  the  Obispo  Company  in  May,  1909. 

James  C.  McReynolds,  Atty.  Gen.,  E.  J.  Justice  and  A.  I.  McCor- 
mick,  Sp.  Asst.  Attys,  Gen.,  and  Albert  Schoonover,  U.  S.  Atty.,  of 
Los  Angeles,  Cal.,  for  the  United  States. 

Beasly  &  Fry,  of  San  Jose,  Cal.,  for  defendant  Bean-Spray 
Pump  Co. 

Samuel  Shortridge,  of  San  Francisco,  Cal.,  for  defendants  Spreckles 
Oil  Co.  and  J.  D.  Spreckles. 

A.  L.  Weil,  of  San  Francisco,  Cal.,  for  defendants  General  Petrole- 
um Co.  and  David  S.  Bachman. 

J.  W.  Wiley,  of  Bakersfield,  Cal.,  for  defendants  G.  W.  McCutchen 
et  al. 

R.  T.  Harding,  of  San  Francisco,  Cal.,  for  defendants  Pacific  Mid. 
Oil  Co.-,  Pacific  States  Refiners'  Co.,  and  American  Oriental  Co. 

M.  S.  Platz,  of  Bakersfield,  Cal.^  for  defendants  Francis. 

Curtis  H.  Lindley,  of  San  Francisco,  Cal.,  for  defendant  Obispo 
Oil  Co. 

George  W,  Lane,  of  San  Francisco,  Cal.,  for  defendant  Independent 
Oil  Producers  Co. 

Andrews,  Toland  &  Andrews,  of  Los  Angeles,  Cal.,  for  defendants 
Union  Oil  Co.,  Maricopa  Star  Oil  Co.,  Producers'  Transp.  Co.,  and 
Maricopa  Oil  Co. 

Geo.  E.  Whitaker  and  Rowan  Irwin,  of  Bakersfield,  Cal.,  for  defend- 
ant Coons. 

Oscar  Lawler,  of  Los  Angeles,  Cal.,  for  defendant  Midway  Fields 
Oil  Co. 

BLEDSOE,  District  Judge  (after  stating  the  facts  as  above). 
[1,  2]   Preliminarily,  I  feel  constrained  to  suggest  that  I  see  no  reason 
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to  depart  at  all  from  either  the  reasons  adopted  or  the  conclusions 
reached  heretofore  in  the  hearing  herein  on  the  question  of  the  appoint- 
ment of  a  receiver.  234  Fed.  702.  A  consideration  of  the  facts  in  the 
case,  as  they  have  been  presented  in  detail  on  the  trial,  serves  but  to 
confirm  the  conclusions,  announced  in  that  opinion,  that  defendants 
were  not  diligently  engaged  in  the  prosecution  of  work  leading  to  a 
"discovery"  on  September  27,  1909,  the  date  of  the  Taft  withdrawal. 

Under  the  laws  of  the  United  States,  as  the  same  have  been  enacted 
from  time  to  time  and  as  they  have  been  construed  by  the  courts,  I 
think  it  may  be  safely  asserted  that  one  who  enters  upon  the  public 
domain  and  "locates''  land  as  for  its  mineral  content,  as  oil  land,  though 
he  may  erect  appropriate  monuments,  and  post  and  properly  file  loca- 
tion notices,  if  he  makes  no  "discover/'  of  mineral,  acquires  no  rights 
of  any  nature  against  the  government  or  any  private  individual,  save 
the  right  to  proceed  with  diligence  to  effect  an  actual  discovery  of 
mineral,  gas,  or  oil.  He  may  remain  out  of  possession  of  the  land,  and, 
sitting  supinely  down,  do  nothing,  awaiting  developments  of  himself 
or  of  others  on  adjoining  or  in  regional  parcels,  with  no  risk  other  than 
that  of  being  dispossessed  by  the  government  or  by  some  other  locator. 
If,  however,  luck  and  chance  are  with  him,  he  may  return  at  some  con- 
siderable period  thereafter — at  any  time,  in  fact,  prior  to  actual  with- 
drawal by  the  government  or  entry  by  another — ^and  proceed  to  prose- 
cute with  diligence  his  search  for  mineral.  If  he  so  returns,  during  thr 
time  he  may  be  in  possession  actually  engaged  in  the  diligent  prosecu- 
tion of  work  leading  to  a  discovery,  he  will  be  protected  from  inroads 
upon  his  rights,  asserted  either  by  the  government  or  by  private  parties, 
and  when  he  does,  if  ever,  actually  effect  a  discovery  of  mineral,  his 
vested  right  to  the  possession  and  enjoyment  of  the  property  and  of  its 
mineral  contents  may,  with  no  impropriety,  I  think,  in  so  far  as  may  be 
necessary  to  secure  protection  to  his  rights,  be  said  to  relate  back  to  the 
time  of  his  original  location,  and  will  continue  in  the  future  for  such 
time  as  he  may  comply  with  all  valid  laws  and  mining  regulations.  He 
is  then  for  the  first  time  in  the  position  of  one  who,  having  made  a 
discovery  of  mineral  upon  vacant,  unappropriated  public  land,  has  per- 
fected a  "location"  thereof  in  the  strict  sense  of  that  term,  and  is  there- 
after subject  to  all  the  obligations  and  possessed  of  all  the  privileges  of 
one  in  possession  of  a  valid  and  subsisting  mining  claim.  In  other 
words,  possession  and  enjoyment  of  mining  ground  in  the  United  States 
depend  upon  location  and  discovery  of  valuable  minerals  therein. 

With  respect  to  oil  land,  at  least,  arising  out  of  the  necessities  of  the 
case,  discovery  may,  if  not  must,  follow  location.  Upon  discovery, 
however,  whenever  attained,  in  the  absence  of  intervening  rights  of  a 
superior  nature,  the  same  rights  and  results  flow  as  if  discovery  had 
preceded  location,  and,  pending  discovery,  the  locator,  after  location, 
possesses  all  of  the  substantial  rights  consequent  upon  a  discovery  it- 
self, as  long  as  he  continuously  engages  himself  with  diligence  in  seek- 
ing for  oil  upon  the  claim.  But  in  the  absence  of  a  discovery,  and  in 
the  absence  of  diligent  prosecution  of  work  leading  to  a  discovery,  even 
though  in  actual  possession  of  the  property,  as  against  the  government, 
at  least,  he  is  subject  at  any  time  to  the  possibility  of  a  withdrawal  of 


Digitized  by 


Google 


580  238  FEDERAL  BEPORTE& 

the  privileges  offered  to  him  and  consequent  termination  of  his  rights. 
His  status  is  in  the  nature  of  a  tenancy  at  sufferance.  Mining  Co.  v. 
Tunnel  Co.,  196  U.  S.  337, 25  Sup.  Ct.  266,  49  L.  Ed.  501 ;  Cosmos  Ex- 
ploration Co.  V.  Gray  Eagle  OU  Co.,  112  Fed.  4,  50  C.  C.  A.  79,  61  L.  R. 
A.  230;  McLemore  v.  Express  Oil  Co.,  158  Cal.  559,  112  Pac.  59,  139 
Am.  St.  Rep.  147;  Hirshfeld  v.  Chrisman,  40  L.  D.  112;  Miller  v. 
Chrisman,  140  Cal.  440,  73  Pac.  1083,  74  Pac.  444,  98  Am.  St.  Rep.  63 ; 
Chrisman  v.  Miller,  197  U.  S.  313,  25  Sup.  Ct.  468,  49  L.  Ed.  770; 
Borgwardt  v,  McKittrick  Oil  Co.,  164  Cal.  650,  130  Pac.  417;  Smith 
V.  Union  Oil  Co.,  166  Cal.  217,  135  Pac.  966;  Tuolumne  Consolidated 
Mining  Co.  v.  Maier,  134  Cal.  583, 66  Pac.  863 ;  Olive  Land  &  Develop- 
ment Co.  V.  Olmstead  (C.  C.)  103  Fed.  568;  New  England  Oil  Co.  v. 
Congdon,  152  Cal.  211,  92  Pac.  180;  U.  S.  v.  Midwest  Oil  Co.,  236  U. 
S.  459,  35  Sup.  Ct  309,  59  L.  Ed.  641 ;  In  re  Lowell,  40  Und  Dec.  303 ; 
U.  S.  V.  McCutchen  (D.  C.)  234  Fed.  702. 

Reasoning  from  these  premises,  in  the  absence  of  an  entry,  location, 
and  discovery,  or  the  diligent  doing  of  work  looking  to  a  discovery,  by 
adverse  interests,  and  in  the  absence  of  any  evidence  of  an  intention  to 
abandon  the  original  location,  what  may  have  happened,  as  shown  by 
the  evidence  herein,  as  to  the  doing  or  not  doing  of  assessment  work, 
the  making  of  adverse  locations,  or  the  making  or  attempted  making  of 
relocations,  all  become  of  no  consequence.  If  the  Lone  Star  location 
of  1900  was  originally  valid,  and  not  void  because  in  fraud  of  the  gov- 
ernment's general  mineral  land  policy,  and  if  in  May,  1909,  a  valid  dis- 
covery of  mineral  was  made  upon  the  land  by  the  Lone  Star  locators, 
or  their  agents  or  assignees,  then,  no  intervening  location  rendered 
valid  by  prosecution  of  diligent  work  or  discovery  having  been  made, 
the  discovery  in  May,  1909,  would  confer  upon  the  Lone  Star  locators, 
or  their  assignees,  the  vested  status  of  true  "locators"  of  mineral  land. 
If  they  possessed  that  status  in  May,  1909,  and  thereafter  conformed 
to  and  complied  with  the  law,  no  act  by  the  government  short  of  pro- 
ceedings in  eminent  domain  could  serve  to  deprive  them  of  such  right 
of  property.  They  could  not,  in  the  very  nature  of  things,  be  subjected 
to  the  provisions  of  any  subsequent  withdrawal  order,  of  whatever 
source  or  authority. 

A  determination  of.  the  basic  and  controlling  features  of  this  case, 
then,  depends  upon  an  answer  to  the  two  questions:  Was  the  Lone 
Star  location  valid,  and  devoid  of  fraudulent  intent?  If  so,  did  its 
beneficiaries  actually  through  the  efforts  of  themselves  or  their  agents, 
effect  a  "discovery"  of  oil  or  gas  thereon  prior  to  September  27,  1909? 

With  respect  to  the  first  question,  I  can  come  to  no  conclusion  other 
than  that  it  should  receive  an  affirmative  answer.  As  indicated  herein- 
above, the  Lone  Star  location  was  probably  made  for  the  purpose  of 
benefiting,  not  only  the  eight  members  of  the  McCutchen  family  named 
therein  as  locators,  but  also  others  who  were  more  or  less  dependent 
upon  the  McCutchen  brothers.  The  management  and  control  of  tlie 
Lone  Star  claim,  assuming  that,  in  the  absence  of  a  discovery,  the  word 
"claim"  could  be  applied  to  the  inchoate  right  possessed,  was  vested  ei- 
ther in  R.  L.  or.G.  W.,  or  in  the  informal  association  known  as  the  Mc- 
Cutchen Bros.,  and  composed  of  the  four  active  members  of  the  family. 
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It  was  also  managed  and  controlled,  apparently,  for  all  of  the  McCutch- 
en  family.  The  arrangements  had  to  effectuate  this,  together  with  the 
ultimate  purpose  in  view,  seem  to  have  been  of  a  commendable  nature 
and  tendency.  With  respect  to  the  property,  some  members  of  the  Mc- 
Cutchen  family  were  doing  work ;  some  were  not.  Some  were  assum- 
ing responsibilities;  some  were  not  All,  however,  apparently,  were 
sharing,  and  were  expecting  to  share  to  a  greater  or  lesser  extent,  in 
the  proceeds  from  the  property.  It  may  be  that  there  was  the  fraudu- 
lent intent  that  an  individual,  or,  what  is  more  colorable,  that  the  "Mc- 
Cutchen  Bros.,"  should  be  the  sole  and  real  beneficiary  of  the  Lone 
Star  location ;  but  there  is  no  proof  that  this  was  the  fact,  and  no  cir- 
cumstances adduced  from  which  the  court  could  rationally,  and  in  the 
exercise  of  the  reasonable  discretion  confided  to  it,  deduce  the  inference 
that  such  fraudulent  intent  in  fact  existed.  The  facts  adduced  are  all 
consistent  with  honesty  of  purpose  as  well  as  with  fraudulent  design. 
In  the  absence  of  controlling  proof  of  a  contrary  intent,  the  court  is  in 
duty  bound  to  assume  that  the  parties  have  been  actuated,  therefore, 
by  honesty  of  purpose  rather  than  by  fraudulent  intent. 

The  only  elements  which  may  be  said  to  squint  at  fraud  are  the 
meagemess  of  the  payments  out  of  the  proceeds  from  the  oil  develop- 
ments to  the  Johnsons,  and  the  relocation  of  the  Mud  Hen  claim  with- 
out the  Johnsons  being  located  therein.  As  to  the  first,  however,  it  does 
appear  that  the  Johnsons  did  share  to  a  substantial  extent  in  tfie  pro- 
ceeds from  the  sale  and  development  of  the  property.  If  the  location 
was  originally  valid,  and  made  with  no  fraudulent  intent  to  evade  the 
mining  laws,  forbidding  one  employing  the  convenient  device  of  mak- 
ing use  of  dummies  in  acquiring  title  to  more  mineral  land  than  the  laws 
would  give  him  in  one  location,  the  property  might  thereafter  have  been 
divided  up  as  the  parties  saw  fit,  and  it  might  well  have  been  the  case 
that  those  who  submitted  to  the  larger  labors  and  larger  responsibilities 
were,  by  common  consent,  to  enjoy  the  larger  reward.  The  fact,  also, 
that  the  Johnsons  have  not  as  yet  received  all  of  their  share  of  the 
returns  which  may  be  coming  to  them,  is  not  in  itself  conclusive  of 
fraud.  It  may  be,  for  reasons  which  were  explained,  and  which,  be- 
ing of  a  private  nature,  are  unnecessary  to  reiterate  here,  that  it  was  the 
part  of  wisdom  to  withhold  from  the  Johnsons  a  portion  of  the  pro- 
ceeds otherwise  properly  payable  to  them.  In  the  absence  of  persuasive 
evidence  to  the  contrary,  and  indulging  in  the  presumption  of  good 
faith  and  of  innocence  of  wrongdoing,  I  cannot  but  conclude  that  the 
situation  is  as  claimed  by  those  who  are  most  familiar  with  its  details. 

The  failure  to  include  the  Johnsons  in  the  Mud  Hen  location  at  first 
appealed  to  me  as  a  very  suspicious  circumstance ;  but  it  is  made  clear 
that  this  location  was  insisted  upon  by  an  attorney  for  one  of  the  oper- 
ating companies  after  the  discover}'  of  oil  on  the  6th  of  June,  1910, 
and  to  perfect,  as  he*  advised,  what  might  be  otherwise  an  invalid  loca- 
tion. In  the  doing  of  this  the  McCutchens  merely  followed  his  advice 
and  obeyed  his  directions.  No  fraudulent  purpose  can  therefore  be  im- 
puted to  them  because  of  this.  The  Hawk  location,  made  in  1909,  and 
upon  which  application  for  patent  was  based,  obviously  was  open  to 
suspicion  of  the  severest  sort,  and  it  is  no  wonder  that,  under  the  rights 
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sought  to  be  founded  upon  it,  governmental  agents  concluded  that  a 
fraud  was  about  to  be  perpetrated  upon  the  government;  but,  as  seen, 
however  colorable  the  transaction,  standing  by  itself,  there  was  no 
fraudulent  intent,  even  as  to  this  location. 

In  substance,  the  parties  directly  interested,  the  McCutchens,  were 
at  all  times  relying  upon  and  proceedinp;  from  ah  entirely  valid  and 
bona  fide  transaction  and  muniment  of  title,  to  wit,  the  Lone  Star  lo- 
cation of  1900.  Their  rights,  therefore,  and  the  rights  of  those  de- 
riving title  from  them,  will  have  to  be  measured  under  the  assump- 
tion that  at  all  times  within  the  domain  of  this  controversy  they  had 
made  and  were  rel3ring  upon  a  bona  fide  location  of  the  mining  ground 
in  dispute. 

The  other  fundamental  question  involved  in  the  case,  confessedly, 
is  of  much  greater  difficulty  of  answer.  In  arriving  at  the  conclusion 
to  which  I  have,  after  most  careful  and  painstaking  deliberation,  been 
driven,  I  have  been  duly  and  sensibly  impressed  with  the  exceeding 
importance  of  this  litigation  to  the  various  defendants  involved  herein. 
I  have  not  underestimated  the  magnitude  of  their  expenditures  in  the 
development  of  the  quarter  section  in  controversy,  amounting  approxi- 
mately to  $1,000,000,  nor  the  value  of  the  property  itself,  which  has 
been  estimated  at  more  than  $10,000,000,  nor  have  I  at  any  time  been 
disposed,  for  any  cause,  to  overlook  the  fundamental  and  basic  rights 
inuring  to  them,  in  common  with  all  citizens,  that  no  change  in,  or 
modification  of,  any  governmental  policy,  could  through  any  species 
of  judicial  legerdemain,  or  administrative  fiat,  or  otherwise,  suffice  to 
deprive  them  of  any  rights  of  property.  Under  our  scheme  of  govern- 
ment, and  as  a  condition  precedent  to  its  perpetuation,  the  property  of 
the  citizen  must  be  as  sacred  from  confiscation  by  the  government  as 
it  is  from  appropriation  by  another.  I  have  not  permitted  my  indi- 
vidual approval  of  commendable  conservation  policies,  therefore,  to 
lead  me  to  lose  sight  of  the  fundamental  fact  in  this  controversy  that 
private  rights  of  a  vested  nature  are  not  susceptible  to  judicial  destruc- 
tion herein.  Neither  have  I  overlooked  the  fact  that  this  proceeding 
has  pendency  in  a  court  of  equity.  In  so  far  as  equitable  constderor 
tions,  proceeding  from  the  conscience  of  the  chancellor,  and  operating 
upon  the  conscience  of  the  parties,  have  to  do  with  this  case,  the  court 
(purposes  to  do  only  that  which  is  equity,  and  which  is  in  line  with 
the  court's  most  profound  conceptions  of  high  moral  dealings. 

The  question  in  the  case,  reduced  to  its  lowest  terms,  is:  Had  the 
defendants  done  anything,  pursuant  to  the  requirements  of  the  law, 
whereby  they  had  served  to  divest  the  government  of  its  proprietary  , 
title  to  the  land  in  question  (i.  e.,  served  to  clothe  themselves  with  a 
vested  right  therein)  previous  to  the  withdrawal  order  of  September 
27,  1909?  If  they  had,  they  are  entitled  as  of  right  to  go  their  way 
and  continue  to  exploit  and  operate  the  property  as  for  their  own  in- 
dividual and  private  benefit.  If  they  had  not,  because  of  the  with- 
drawal order,  framed  in  furtherance  of  the  conservation  policy  of  the 
government,  they  are  not  entitled,  as  a  matter  of  law,  to  continue 
to  operate  the  property,  and  extract  from  it,  for  their  own  behoof,  that 
which  the  government,  from  considerations  of  necessity,  has  deter- 
mined to  conserve.    This  question  is  essentially  one  of  pure  law,  in 
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the  consideration  of  which  the  court  cannot  be  restrained  by  sjrmpathy 
nor  moved  by  principles  of  purely  equitable  cognizance.  As  to  what 
shall  be  done  otherwise  concerning  the  respective  demands  and  de- 
fenses of  the  litigants  herein,  if  their  consideration  becomes  necessary, 
is  a  matter  for  equitable  consideration  and  for  equitable  adjustment 
Then  and  therein  the  conscience  of  the  chancellor  will  feel  in  duty 
bound  to  assert  its  high  prerogative. 

If  the  defendants  had  divested  the  government  of  the  title  to  this 
property  at  the  time  of  the  withdrawal  order  (i.  e.,  if  they  had  ac- 
quired some  vested  rights  therein),  it  must  have  been  in  virtue  of  some 
contractual  relation.  No  conveyance  has  ever  passed  from  the  gov- 
ernment, and  consequendy  any  rights  inuring  to  the  defendants  must 
have  arisen  otherwise.  There  must  have  been  something  offered  by 
the  government,  and  something  done  by  the  defendants  amounting  to 
an  acceptance  of  that  offer.  If  the  offer  made  by  the  government  was 
accepted  before  being  withdrawn,  it  cannot  now,  and  could  not  at 
any  time  subsequent  to  such  acceptance,  be  withdrawn.  It  thereby 
became  a  binding,  enforceable  obligation.  If,  however,  it  was  with- 
drawn prior  to  acceptance,  it  stands  precisely,  on  this  phase  of  the 
case,  as  I  see  it,  as  if  no  offer  had  ever  been  made,  and  the  parties  are 
to  be  judged  accordingly. 

[8]  Whatever  may  have  been  done  with  respect  to  mineral  lands 
generally,  lode  or  placer,  the  attitude  of  the  government,  with  respect 
to  its  oil  lands,  was  defined,  as  it  was  circumscribed,  by  its  announced 
policy,  as  indicated  by  the  adoption  of  the  act  of  Congress  of  February 
11,  1897.    29  Stat  526.    Therein  it  was  enacted: 

'That  any  person  authorized  to  enter  lands  under  tbe  mining  laws  of  the 
United  States  may  enter  and  obtain  patent  to  lands  containing  petroleum  or 
other  mineral  oils,  and  chiefly  valuable  tlierefor,  under  the  proviBions  of  the 
laws  relating  to  placer  mineral  claims." 

It  seems  dear  to  me  that  Congress  thereby  intentionally  limited  the 
right  of  entry  upon,  and  location  of,  oil  lands  to  such  lands  as  were 
•'chiefly  valuable  therefor" — i.  e.,  lands  chiefly  valuable  for  oil.  Ob- 
viously, the  government,  as  sovereign  proprietor,  could  say  what  lands, 
if  any,  might  be  entered  and  located  as  for  petroleum.  It  could,  if  it 
saw  fit,  deny  the  right  to  enter  upon  any  such  lands,  and  for  the  sartie 
reason  could  limit  the  lands  upon  which  entry  might  lawfully  be  made. 
In  this  view  of  the  situation,  as  to  any  lands  not  within  the  category 
specified  in  the  statute,  there  was  no  invitation  or  authorization  given 
to  enter  them,  and  in  consequence  no  right  could  be  obtained,  as 
against  the  government,  by  so  doing.  In  this  connection,  although  at- 
tention will  be  directed  to  it  more  in  detail  hereafter,  the  difference  in 
language  between  the  act  of  February  11,  1897,  and  section  2319  of 
the  Revised  Statutes  (Comp.  St.  1913,  §•  4614),  ought  not  to  be  over- 
looked. It  seems  to  be  not  without  significance.  The  act  of  1897  gives 
the  right  to  enter  on  "lands"  which  are  "chiefly  valuable"  for  oil. 
Section  2319  of  the  Revised  Statutes,  which  has  to  do  with  the  gen- 
eral right  of  the  citizen  to  exploit  the  public  mineral  lands,  recites  that 
"all  valuable  mineral  deposits^*  are  declared  open  to  exploration  and 
purchase,  and  the  lands  in  which  they  are  found  to  occupation  and 
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purchase,**  etc.  (Italics  mine.)  In  other  words,  as  I  sense  the  differ- 
ence between  the  two  statutes,  as  to  lodes  and  placers  the  right  is 
given  to  explore  and  purchase  "valuable  mineral  deposits"  and  "the 
lands  in  which  they  are  found";  but  with  respect  to  petroleum  the 
right  is  given  only  to  enter  and  obtain  patent  to  lands  which  not  only 
contain  petroleum,  but  which  are  "chiefly  valuable  therefor."  In  a 
word,  in  one  case  the  value  of  the  "deposits"  is  the  criterion,  and  in 
the  other  it  is  the  value  of  the  land.  I  believe  this  should  not  be  lost 
sight  of  in  defining  what  will  suffice  for  a  "discovery"  under  the  oil 
statute. 

It  is  hornbook  law,  of  course,  that  the  successful  location  or  ap- 
propriation of  mineral  lands  of  any  sort,  to  be  valid,  must  be  accom- 
panied by  a  "discovery."  This  discovery,  in  its  broad  and  compre- 
hensive sense,  is  the  doing  or  the  accomplishing  of  that  thing,  with 
respect  to  the  land  sought  to  be  appropriated,  which  serves  to  impress 
upon  it  the  quality  of  being  land  which  is  open  to  appropriation  or  ex- 
ploration, in  the  manner  and  pursuant  to  the  law,  sought  to  be  made 
use  of.  And  it  may  be  said  that,  with  becoming  propriety,  both  ju- 
dicial and  departmental  rulings  have  evinced  a  disposition  to  be  liberal 
coward  locators  in  the  matter  of  the  requirement  as  to  what  will  suf- 
fice to  constitute  such  a  "discovery"  as  to  segregate  the  land  sought  to 
be  selected  from  the  public  domain,  and  invest  it  with  the  attribute 
of  mineral  land,  and  subject  to  private  ownership  or  exploitation. 
What  discovery,  then,  will  suffice  to  meet  the  requirements  under  the 
act  of  1897?  Though  under  that  act  entry  and  patent  were  to  be  ob- 
tained pursuant  to  the  placer  mineral  laws,  yet  it  must  be  remembered 
that  upon  location  and  "discovery,"  followed  or  accompanied  by  the 
expenditure  of  $500,  and  upon  application,  patent  from  the  govern- 
ment was  to  follow.  R.  S.  §  2325  (Comp.  St.  1913,  §  4622).  In  this 
behalf  I  can  see  no  escape  from  the  conclusion  that,  as  against  the 
government,  if  the  defendants  had  made  such  a  location  of,  and  "dis- 
covery" upon,  the  land  in  question,  as  to  invest  them  with  a  right  of 
property  therein,  they  had  made  such  location  and  "discovery"  as  to 
entitle  them,  as  a  matter  of  law  and  of  right,  to  a  patent.  Conversely, 
if  they  had  made  no  such  "discovery"  as  to  entitle  them  to  a  patent 
as  against  the  government,  they  had  made  no  such  "discovery"  as  to 
vest  them  with  rights  in  and  to  the  property.  McLemore  v.  Express 
Oil  Co.,  158  Cal.  559,  563,  112  Pac.  59,  139  Am.  St.  Rep.  147.  (This 
question  is  wholly  unrelated,  of  course,  to  tliat  of  continuing  diligence 
heretofore  referred  to.) 

[4]  Defendants  rely  upon  a  "discovery  of  gas"  in  Obispo  wells  Nos. 
1  and  2  in  the  spring  and  summer  of  1909.  Viewed  in  the  most  favor- 
able light,  I  cannot  but  regard  this  asserted  discovery  as  being  of  such 
an  unsubstantial  and  negligible  character,  and  as  considered  by  the 
defendants  at  all  times,  until  after  this  suit  was  brought,  as  of  such 
unimportance,  that  I  cannot  bring  myself  to  believe  that  it  suffices  to 
attach  to  the  land  in  question  the  character  of  being  "chiefly  valuable" 
as  for  petroleum,  or  even  gas,  or  that  it  should  be  considered  as  tlie 
equivalent  of  a  "discovery"  under  the  placer  mining  law.  In  this  con- 
nection I  feel  it  not  inappropriate  to  suggest  that,  owing  to  the  gravity 
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and  importance  of  the  questions  herein  presented,  I  have,  with  alniost 
laborious  effort,  read  and  studied,  not  only  all  of  the  various  decisions 
which  the  industry  of  learned  and  assiduous  counsel  has  provided  for 
me,  but  also  others,  not  found,  or  at  least  not  cited,  by  them,  which 
seemingly  have  had  to  do  with  the  question  of  the  rationale  of  the 
rule  respecting  the  sufficiency  of  a  mineral  discovery.  In  addition,  I 
have  given  careful,  and  what  I  conceive  to  be  painstaking,  considera- 
tion to  the  testimony  of  the  witnesses  who  have  given  evidence  here- 
in upon  this  subject,  the  transcript  of  which  has  been  available  to  me. 
In  order  that  this  decision  may  not  grow  to  interminable  lengths,  I 
shall  content  myself  merely  with  a  reference  to  some  very  brief  state- 
ments of  what  I  conceive  to  be  the  essentials,  both  with  respect  to  the 
facts  as  developed,  and  the  law  as  applicable. 

Briefly,  it  may  be  said  that  in  each  of  the  two  wells  above  referred 
to,  when  at  a  depth  of  450  feet,  and  thereafter,  some  sort  of  vapor 
was  observed  coming  from  the  wells.  The  contention  indulged  in  by 
the  government  that  defendants  have  failed  to  prove  either  that  any 
gas  actually  did  come  from  the  wells,  or  that,  assuming  that  it  came, 
it  was  petroleum  gas,  are  laid  out  of  consideration.  Under  the  evi- 
dence, no  conclusion  is  possible,  other  than  that  some  petroleum  gas 
was  produced  from  each  of  these  two  wells.  As  to  the  quantity  of 
gas  produced,  I  am  forced  to  the  conclusion,  from  a  careful  consid- 
eration of  all  the  evidence,  that  it  was  extremely  negligible.  Respect- 
ing its  volume  (quantity),  Judge  Lindley,  one  of  counsel  for  the  de- 
fendants, says  in  his  brief  diat : 

"It  was  never  accurately  determined.  There  waa  at  the  time  no  i>articiilar 
attention  paid  to  it  for  the  purpose  of  determining  its  Tolume." 

One  witness  states  that  it  appeared  like  heat  waves  rising  from  the 
horizon  on  a  hot  day.  Another  smelt  it,  and  several  offered  testimony 
that  on  at  least  one  occasion  it  was  lighted  and  flared  up  to  a  height 
of  a  couple  of  feet.  Another  witness  at  first  stated  that  he  observed 
It  coming  up  through  the  water  in  the  well  in  the  form  of  bubbles, 
but  later  withdrew  that  statement.  Obviously,  however,  if  it  came 
up  at  all,  it  must  have  come  in  some  such  fashion.  Another  witness, 
the  man  in  charge  of  the  Obispo  operations  during  the  time  in  ques- 
tion, but  whose  evidence  as  a  whole,  especially  as  demonstrated  by  his 
disposition  to  evade  direct  answers. to  material  questions,  does  not  im- 
press me  with  its  verity,  testified  that  sufficient  gas  came  out  of  each 
of  the  wells  to  furnish  a  40-horse  power  boiler  with  fuel.  There  was 
other  evidence  that  subsequently,  in  1910  and  1911,  when  one  of  these 
wells  was  being  continuously  operated  for  its  water  content,  and  it 
became  necessary  to  "pull  out  the  tubing,"  in  the  process  of  doing  so 
the  gas  would  be  noticed.  There  is  a  dearth  of  testimony,  however,  as 
to  a  constant,  or  substantially  constant,  emission  of  gas  from  the  time 
of  its  original  encounter  down  to  the  time  of  the  trial,  and,  on  the  con- 
trary, there  is  testimony  offered  by  government  witnesses,  who  had 
made  careful  examination  of  the  wells  in  1910  and  1911,  and  even  as 
late  as  1915,  to  the  effect  that  at  those  times  they  failed  to  notice  any 
gas  in  or  about  either  of  the  wells. 
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In  addition,  there  is  another  bit  of  evidence,  not  inconsequential 
in  its  nature,  as  weighing  upon  the  apparent  unimportance  of  the  dis- 
covery claimed,  that  during  the  time  subsequent  to  the  cessation  of 
work  by  the  Obispo  Company,  and  while  the  Pacific  Midway  Company 
was  engaged  in  sinking  its  wells,  a  driller  on  the  Midway  Nortfiem 
well,  situated  about  a  quarter  of  a  mile  away  from  the  Obispo  wells, 
though  he  was  about  the  wells  frequently  and  examined  them,  not  only 
stated  that  he  saw  no  gas  coming  from  the  wells  at  that  time,  but  says 
further  that  he  "never  heard  of  gas  at  that  time  being  in  that  well/' 
A  mining  engineer  named  Jackson,  who  went  on  the  ground  as  the 
representative  of  the  Pacific  Midway,  at  the  time  it  took  over  the 
Obispo  contract  in  1910,  gave  evidence  in  the  hearing  before  the  Land 
Department  that,  for  the  purpose  of  making  an  investigation  for  his 
company,  he  not  only  sounded  both  of  the  Obispo  wells,  but  also  en- 
deavored to  continue  the  drilling  in  well  No.  2,  using  all  means  avail- 
able to  him  for  that  purpose,  but  in  a  detailed  statement  of  conditions 
as  he  found  them  he  nowhere  makes  even  a  casual  mention  of  gas. 
True,  he  was  not  asked  at  that  time,  specifically,  with  reference  to  gas 
in  the  wells ;  but  it  appeals  to  me  as  a  very  strong  and  persuasive  cir- 
cumstance with  respect  to  the  inconsequential  nature  of  this  gas  find 
that  the  engineer  of  a  company  which  was  then  purposing  to  exploit 
the  property  should  have  made  no  mention  at  all,  and  therefore  proba- 
bly made  no  observation,  of  such  a  circumstance  as  it  is  now  claimed 
sufficed  to  demonstrate  that  the  property  was  oil  land  and  "chiefly  val- 
uable therefor,"  and  was  of  such  a  character  as  to  justify  a  reasona- 
bly prudent  man  in  making  expenditures  of  money  and  time  in  its 
further  exploration  or  exploitation.  If  there  had  been  anything  in 
the  situation  last  above  adverted  to,  I  am  constrained  to  feel  that  the 
engineer  would  have  noticed  it,  and,  if  he  had  noticed  it,  he  would 
have  made  some  reference  to  it. 

In  this  connection,  also,  a  statement  of  Judge  Lindley,  made  at  the 
inception  of  the  trial  herein,  and  when  application  was  made  for 
leave  to  amend  the  answers,  so  as  to  allege  a  discovery  of  gas  on  the 
property  prior  to  the  withdrawal  order,  is  not  without  force.  He  said 
that  the  original  answers  in  this  case  "admit  that  there  was  no  dis- 
covery either  of  oil  or  gas  until  after  the  withdrawal  order  in  1909." 
This  is  evidentiary  only  to  the  point  that  even  as  late  as  the  filing 
of  the  original  answers  in  this  case,  and  with  respect  to  the  knowledge 
then  possessed  by  those  who  were  charged  with  the  responsibility  of 
defending  the  case,  either  as  individuals  or  as  officers  of  corporations, 
there  was  either  no  knowledge,  or  at  least  no  attention  paid  to  the 
fact,  that  gas  had  been  encountered  in  the  wells  of  the  Obispo  Com- 
pany, previous  to  the  withdrawal  order,  in  such  quantity,  or  under 
such  circumstances,  as  to  constitute  a  "discovery." 

Another  circumstance  that  is  not  without  its  effect  upon  me  in  this 
connection  is  that  the  leg  of  one  of  the  wells  nearest  to  the  property 
in  question,  being  that  of  the  Midway  Northern  No.  1,  and,  as  here- 
tofore stated,  located  about  a  quarter  of  a  mile  away  from  the  Obispo 
wells,  was  introduced  in  evidence.  It  was  copied  in  the  record,  ap- 
parently, upon  the  precise  blanks  made  use  of  by  the  drillers  during 
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the  course  of  their  operations.  It  shows  that  the  well  was  sunk  to 
a  depth  of  1,920  feet,  at  which  time  oil  was  encountered ;  but,  though 
the  blank  for  record  shows  each  day  a  place  whereat  to  indicate  the 
depth  where  "got  gas,*'  there  is  no  entry  on  the  report,  at  any  depth, 
as  to  a  discovery  of  gas.  This  is  suggestive  of  the  fact,  either  that  no 
gas  was  in  truth  discovered  previous  to  the  discovery  of  oil,  or,  what  is- 
more  probable,  that  it  was  considered  of  such  little  moment  or  impor- 
tance as  that  no  mention  need  be  made  of  it  Assuming  the  latter  to  be 
the  true  situation,  it  affords  some^ing  of  a  practical  demonstration  that 
drillers  then  working  in  this  territory,  presumably  both  practical  and 
reasonable  men,  considered  a  finding  of  an  apparently  inconsequential 
volume  of  gas  at  a  depth  of  1,000  feet  above  the  oil  sand  as  being  unim- 
portant in  nature,  and  probably  not  such  a  discovery  of  mineral,  as 
tn  itself  would  justify  a  prudent  man  in  going  deeper  and  making 
greater  expenditures  of  time  and  money.  It  is  thus  seen  that  no  more 
than  what  might  be  termed  mere  casual  attention  was  paid  to  the  gas 
encountered  in  the  Obispo  wells,  and  that  no  rights  were  predicated 
upon  it,  or  sought  to  be  predicated  upon  it,  until  after  a  determina- 
tion by  this  court  that  defendants  were  in  default  with  respect  to  the 
proprietary  rights  of  the  government  under  the  withdrawal  order,  be- 
cause of  their  nonconformity  to  the  rule  requiring  diligence  of  them  in 
their  search  for  mineral. 

That  the  alleged  discovery  of  gas  was  not  pleaded  in  the  case  sooner 
is,  in  my  judgment,  a  matter  of  no  consequence  in  itself.  If  there  was 
a  valid  "discovery,"  as  the  same  is  defined  under  the  law,  and  that 
"discovery"  had  actually  been  relied  upon  as  such,  the  mere  fact  that 
it  was  not  presented  earlier  in  this  action  as  a  defense  to  the  claims 
of  the  government  would,  of  course,  be  of  no  moment.  That  it  never, 
however,  was  relied  upon  in  any  sense  as  constituting  a  "discovery," 
or  as  an  inducement  or  justification  for  any  of  the  defendants  to  make 
or  continue  to  make  expenditures  upon  the  property,  in  search  of  oil, 
is  amply  demonstrated  by  the  evidence.  The  witness  Bums,  who  was 
sent  upon  the  property  in  Augjust,  1909,  with  instructions  to  take  such 
steps  respecting  future  operations  as  seemed  best,  asserts  that  he  re- 
ported to  the  stockholders,  in  session  on  September  15,  1909,  with 
respect  to  the  discovery  of  gas  and  his  encouraging  conclusions  as  a 
result  thereof.  But  neither  the  stockholders  nor  the  corporation,  ap- 
parently, took  any  step  because  of  such  representation,  or  even  deter- 
mined because  of  it,  to  continue  their  operations  upon  the  property. 
It  nowhere  appears  from  the  evidence,  in  so  far  as  I  can  ascertain, 
that  the  question  of  the  discovery  of  gas  was  ever  presented  to,  or 
in  any  wise  considered  by,  any  of  those  who  had  to  do  with  opera- 
tions upon  this  quarter  section.  None  of  the  defendants  seem  to  haye 
been  induced  to  expend  their  money  because  of,  or  in  reliance  upon, 
the  alleged  discovery  of  gas  in  the  two  abandoned  Obispo  wells.  It 
may  be  said,  then,  that  none  of  the  defendants  paid  any  attention  at 
all  to  the  gas  encountered  in  1909,  eitlier  as  an  inducement  to  further 
progress,  or  as  justification  or  cause  for  the  expenditure  of  money 
upon  their  part,  or  as  the  basis  of  a  valid  "discovery." 

To  my  mind  the  encountering  of  gas  in  a  well  under  the  circum- 
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stances  detailed  herein,  and  not  giving  it  any  consideration  as  a  "dis- 
covery," possesses  the  same  legal  effect,  and  presents  the  same  ques- 
tion, as  if  the  gas  had  been  in  the  well,  and  had  been  emitted  there- 
from, but  the  operators  or  owners  had  not  seen  it  at  all.  If  it  were 
in  the  well,  and  actually  produced,  but  not  seen,  no  different  situation 
'  would  arise  than  if  it  were  contained  in  the  ground,  but  not  penetrated 
at  all  by  the  well.  All  of  which  leads  to  the  logical  conclusion  that 
if  one  locates — ^that  is,  marks  out  and  "notices" — ^land  which  at  the 
time  actually  contains  oil  or  gas  hidden  within  its  depths,  a  subsequent 
demonstration  of  that  fact  thereafter,  by  anybody,  would  give  such 
locator  a  valid  location  of  the  land  as  oil  land.  If  one  could  locate 
land,  and  in  boring  for  oil  encounter  gas,  and  give  it  no  consideration 
at  all  as  constituting  a  "discovery,"  he  could,  it  seems  to  me,  just  as 
rationally  and  as  logically  go  through  the  other  performance  men- 
tioned ;  that  is,  not  meet  it  at  all,  but  claim  it  as  a  "discovery"  when 
it  suited  his  convenience  or  purpose  so  to  do,  merely  because  it  was 
in  the  ground.  This,  I  am  constrained  to  hold,  cannot  be  done,  and 
that  a  locator  may  not  rely  upon  the  mere  presence  of  mineral  in  the 
soil  as  a  basis  for  a  title  to,  or  valid  claim  of,  mineral  land,  unless,  not 
only  having  encountered  it,  he  has  also,  in  good  faith,  when  called 
upon  to  act,  either  based  a  "discover/'  thereon,  or  been  induced  to 
expend  his  money  because  of  its  revealed  presence. 

The  testimony  of  experts  and  practical  oil  men  that  the  gas  encoun- 
tered by  defendants  was  sufficient  to  justify  them  in  further  expen- 
ditures in  search  of  petroleum  becomes  an  immaterial  factor,  since 
it  appears  with  indubitable  clearness  that  the  defendants  were  in  no 
wise  induced  by  anything  they  saw  or  found,  in  connection  with  the 
gas,  to  rely  upon  it,  either  as  justification,  cause,  or  excuse.  On  the 
contrary,  in  spite  of  their  knowledge  of  it,  as  appears  from  the  tes- 
timony of  the  witness  Bums,  the  Obispo  people,  when  they  were 
called  upon  to  act,  refrained  from  proceeding  with  the  due  diligence 
which  the  law  required,  but  seek  now  to  take  advantage  of  it  as  a 
mere  afterthought,  solely  because  it  was  there.  Their  disregard  of  it 
at  all  times  when  called  upon  to  act,  and  their  failure  to  rely  upon  it, 
in  good  faith,  as  an  inducement  to  further  progress  upon  their  part, 
deprive  them  now  of  the  right  to  set  it  up  as  a  "discovery,"  as  an 
acceptance  of  the  government's  offer,  or  as  a  sufficient  justification 
for  what  they  did.  They,  as  well  as  their  codefendants,  did  nothing 
because  of  it.  Obviously,  so  far  as  the  proofs  show,  they  all  would 
have  done  precisely  what  they  did  do  if  they  had  never  encountered 
it,  and  consequently,  in  my  judgment,  they  should  not  now  be  held 
to  have  acquired  rights  from  a  circumstance  of  such  slight  conse- 
quence, in  the  first  place,  and  so  utterly  negligible  in  so  far  as  in- 
fluence upon  their  conduct  is  concerned,  in  tlie  second. 

The  well-known  litigation  between  Miller  and  Chrisman  ultimately 
found  its  way  into  the  Supreme  Court  of  the  United  States.  197  U. 
S.  313,  25  Sup.  Ct.  468,  49  h.  Ed.  770.  That  tribunal,  in  affirming 
the  judgment  of  the  courts  of  California,  had  occasion  to  express 
itself  with  reference  to  what  constitutes  a  sufficient  discovery  under 
the  act  of  1897.    If  I  mistake  not,  it  is  the  only  case  in  which  the 
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highest  tribunal  in  the  land  has  announced  its  conclusion  with  respect 
to  this  particular  matter.  Preliminarily,  it  should  be  observed  that 
the  "discovery"  therein  relied  upon  was  in  fact  a  discovery  of  min- 
eral, to  wit,  petroleum.  That  only  a  small  amount,  such  as  would  run 
from  a  spring,  float  over  the  water,  and  drip  down  over  a  "rock 
about  two  feet  high,"  was  the  quantity  discovered,  is  true;  but  the 
fact  to  which  I  desire  to  draw  particular  attention  is  that  oil  itself 
was  actually  discovered.  This,  I  think,  serves  to  give  added  point 
also  to  the  conclusions  of  the  Supreme  Court.  After  adverting  to  the 
language  of  the  act  of  1897,  providing  that  lands  "chiefljr  valuable" 
for  oil  could  be  located,  the  court  says  of  the  above-mentioned  Bar- 
rieau  discovery: 

"It  does  not  establish  a  discovery.  It  only  suggests  a  possibility  of  mineral 
of  sufficient  amount  and  value  to  Justify  further  exploration.'* 

And  this  it  must  be  remembered  is  with  respect  to  a  discovery  in- 
volving the  finding  of  petroleum  itself.  The  court  thereafter  quotes 
from  previous  decisions  with  respect  to  the  requirements,  in  so  far 
as  the  value  of  the  mineral  found  is  concerned,  to  justify  the  appel- 
lation "discovery,"  and  after  quoting  the  rule  announced  in  Castle  v. 
Womblc,  19  Land  Dec,  455,  457,  proceeds  to  say : 

"Some  cases  have  held  that  a  mere  willingness  on  the  part  of  the  locator 
to  further  expend  his  lahor  and  means  was  a  fair  criterion.  In  respect  to  this 
Ltndley  on  Mines  (1st  Ed.)  p.  336,  says:  *But  it  would  seem  that  the  question 
should  not  be  left  to  the  arbitrary  will  of  the  locator.  Willingness,  unless  evi- 
denced by  actual  exploitation,  would  be  a  mere  mental  state,  which  could  not 
be  satisfactorily  proved.  The  facts  which  are  within  the  observation  of  the 
discoverer,  and  which  induce  him  to  locate,  should  be  such  as  would  Justify 
a  man  of  ordinary  prudence,  not  necessarily  a  skilled  miner,  in  the  expendi- 
ture of  his  time  and  money,  in  the  development  of  the  property.' "  (Italics 
mine.) 

In  this  the  Supreme  Court  apparently  lends  countenance  to  the 
claim,  advanced  by  the  defendants  herein,  that  the  mere  willingness 
on  the  part  of  the  locator  to  make  additional  expenditures  is  not  the 
test  whereby  the  sufficiency  of  a  "discovery"  is  to  be  determined. 
But  it  must  be  understood  that  the  question  there  was,  not  whether 
his  willingness  should  be  one  of  the  factors  which  enters  into  a  con- 
sideration of  the  case,  but  whether  his  willingness  alone,  which  might 
have  been  based,  of  course,  upon  overenthusiastic  hopes  and  entirely 
unreasonable  ideas,  could  suffice  to  impress  the  land  with  the  quality 
necessary  to  validate  an  asserted  right  of  appropriation.  The  court, 
however,  quoting  from  Judge  Lindley  himself,  does  show,  as  I  read 
the  language,  that  the  facts  upon  which  the  locator  may  successfully 
predicate  a  valid  discovery  must  be  such  as,  being  within  his  obser- 
vation, "induced  him  to  locate."  In  other  words,  though  it  is  ob- 
viously true,  as  contended  by  defendants,  that  willingness  alone  is 
not  the  test  of  justification,  it  must  be  equally  true  that  there  can  be 
no  justification  in  the  absence  of  a  willingness  to  rely,  and  an  actual 
reliance,  upon  the  observed  conditions.  The  court  then,  adverting  to 
the  liberality  of  the  rule  as  between  adverse  claimants  to  mineral 
land,  with  respect  to  what  will  constitute  a  "discovery,"  and  after 
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conceding  that  that  was  the  case  then  before  the  court,  proceeds  to 
hold  that: 

"E)veii  in  such  a  case  •  •  •  there  must  be  such  a  discovery  of  mineral 
as  gives  reasonable  evidence  of  the  fact  *  *  *  if  it  be  claimed  as  placer 
ground,  that  it  is  vaVaahle  tor  tvch  nUning.''    (Italics  mina) 

Adopting  the  conclusion  thus  announced,  there  is  nothing  in  the 
case  at  bar  tending  to  show  that  the  quantity  of  gas  actually  en- 
countered had  at  ttie  time  of  its  discovery,  or  at  any  period  up  to 
the  time  of  this  trial,  any  appreciable  commercial  value,  or  that  its 
presence  in  the  land,  in  the  quantity  in  which  it  was  found,  served  to 
impress  upon  the  land  any  value  at  all.  In  the  absence  of  such  show- 
ing, in  the  face  of  this  decision,  I  do  not  see  how  defendants'  conten- 
tions can  be  accepted. 

In  Cook  V.  Johnson,  3  Alaska,  506,  534,  et  seq.,  the  district  court,  in 
considering  the  sufficiency  of  a  discovery  under  the  placer  law,  calls 
attention  to  this  holding  of  the  Supreme  Court  in  Miller  v.  Chrisman, 
and  indulges  in  the  observation,  which  is  very  persuasive  with  me,  that 
the  court  used  the  language  employed  there  as  indicative  of  an  inten- 
tion to  lay  down  a  somewhat  different  rule  with  respect  to  the  suf- 
ficiency oi  a  discovery  under  the  petroleum  act,  as  differentiated  from 
one  under  the  general  mining  law.  That  difference,  suggests  the  court, 
rests  primarily  upon  the  language  of  the  act,  that  oil  land  may  only  be 
appropriated  when  it  is  "chiefly  valuable"  for  its  oil  content.  In  the 
same  case,  at  pages  528,  536  and  538,  the  court  deals  with  the  neces- 
sity of  a  reliance,  in  good  faith,  by  the  locator,  upon  the  minerals  actu- 
ally observed  by  him,  in  order  that  a  valid  discovery  may  thereby  be 
effectuated.    On  page  538,  the  court  says : 

"But  to  what  extent  is  his  [the  locator's]  bona  fides  to  be  considered  in 
determining  the  sufficiency  of  his  discovery  and  the  matter  of  justification? 
An  examination  of  the  hooks  makes  it  evident  that  the  hona  fides  of  the  lo- 
cator is  vital  to  the  validity  of  his  claim.  (Italics  mine.)  Thus,  in  the  case 
just  cited  ([Book  v.  Justice  Min.  Co.  (0.  C.)]  58  Fed.  125),  stress  is  hiid  on  the 
fact  that  the  discovery  in  good  faith  induced  the  prospector  to  locate  and  ex- 
pend large  sums  for  the  purpose  of  properly  working  or  developing  the  ground 
and  complying  with  the  provisions  of  the  law.*' 

After  citing  some  other  cases  in  point,  the  court  continues: 

''So  that,  after  all  is  said  and  done,  the  attitude  of  the  discoverer  himself 
toward  the  sufficiency  of  his  discovery  is  a  potent  factor  in  the  determination 
of  the  question  as  to  justification.  Obviously  these  requirements  are  made 
to  prevent  locations  based  upon  fictitious  discoveries  and  attempts  by  means  of 
fraud  to  obtain  title  to  public  domain  for  purposes  of  speculation.  Do  the  acts 
of  defendants'  predecessor  square  with  the  question  of  good  faith?" 

On  page  536  the  court  also  calls  attention  to  the  fact,  which  is  of 
moment  herein,  that,  though  subsequent  developments  had  demonstrat- 
ed that  the  claim  in  question  was  immensely  rich,  yet,  as  this  fact  was 
obviously  unknozvn  to  the  locator  at  the  time  he  made  his  alleged  dis- 
covery. It  is  held  that  he  must  be  bound  by  what  he  knew  at  the  time 
of  his  claimed  location  and  "which  induced  him  to  locate."  This  an- 
swers the  contention,  raised  by  defendants,  that  because  the  govern- 
ment alleges  the  land  in  question  to  be.  valuable  for  its  oil  and  gas  con- 
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tent,  that  thereby  the  rights  of  defendants  with  respect  to  the  sufBcien- 
cy  of  its  asserted  "discovery"  are  affirmatively  determined. 

With  the  reasoning  as  well  as  the  conclusion  of  the  court  in  Cook 
V.  Johnson  I  concur,  and  though  they  concerned  a  placer  location,  per 
se,  I  cannot  conceive  why  they  are  not  applicable  in  all  their  intensity 
and  force  ta  an  oil  location.  Although  tiie  rule  of  diligence  followed 
in  oil  locations  apparently  does  not  obtain  in  the  Alaskan  placers,  it 
nevertheless  is  the  fact  in  Cook  v.  Johnson  that  the  asserted  "discov- 
ery" upon  which  reliance  was  had,  and  the  good  faith  of  which  the 
court  held  must  be  indubitably  determined,  occurred  many  months 
after  the  original  location  had  been  made. 

The  Land  Department,  in  the  Butte  Oil  Company's  Ca^,  40  Land 
Dec.  602,  after  referring  to  some  of  the  cases  mentioned  hereafter, 
held  that  no  discovery  had  been  made  upon  either  of  two  claims  in- 
volved. The  facts  were,, briefly,  that  upon  one  claim  in  question  the 
locator  had  drilled  a  well  to  a  depth  of  1,400  feet,  but  had  struck  no 
oil.  A  small  flow  of  natural  gas,  however,  was  developed,  insufficient 
for  commercial  purposes,  and  without  value.  One  witness  testified 
that  by  conserving  the  flow  and  using  small  pipes  the  gas  might  be 
sufficient  for  a  range  used  by  a  resident  in  the  near  vicinity.  Upon 
the  other  clajm,  there  was  a  seepage  of  oil  beneath  a  large  rock  upon 
the  surface  of  a  spring  of  water,  which  had  stained  some  of  the  sur- 
rounding rocks.  It  could  be  skimmed  off  the  surface  and  collected  in 
a  bottle,  and  one  sample  so  collected  upon  analysis  was  proved  to  be 
petroleum.  There  is  a  striking  similarity,  in  all  of  the  substantial 
features  of  the  situation,  between  the  discovery  upon  the  claim  first 
mentioned  and  the  discovery  in  the  case  at  bar.  There  is  also  strik- 
ing similarity  between  the  discovery  on  the  second  claim  and  the  Bar- 
rieau  discovery,  considered  by  the  Supreme  Court.  With  respect  to 
both  of  these  discoveries,  however,  the  Department,  upon  considera- 
tion, held  (page  606)  that: 

''The  slight  flow  of  gas  and  the  small  seepage  of  oil  were  indlcatioiis  that 
there  possibly  Is  a  reservoir  of  oil  lying  at  an  unknown  depth  and  situated  at 
some  unknown  distance  from  the  land,  and  cannot  be  regarded  as  a  discovery 
of  oil  as  a  baeds  of  a  placer  mining  location  under  the  act  of  February  11, 
1807." 

In  Olive  Land  &  Development  Company  v.  Olmstead  (C.  C.)  103 
Fed.  568,  Judge  Ross,  of  this  circuit,  held  that  the  presence  of  physical 
features  upon  a  location,  to  wit,  the  geological  formation,  the  presence 
of  an  anticline  and  of  bituminous  sand  which  gave  out  a  distinct  odor 
of  petroleum,  and  all  of  which,  it  was  asserted,  "would  lead  any  ex- 
perienced petroleum  expert,  or  any  practical  geologist  familiar  with 
petroleum-bearing  lands  in  California,  to  pronounce  the  same  oil  or 
petroleum  territory  and  chiefly  valuable  therefor,"  and  which  would 
also  "justify  any  prudent  petroleum  miner  in  locating  the  same  as 
petroleum  land,  and  in  spending  his  time  and  money  in  developing  the 
same  for  its  petroleum  product,"  did  not  suffice  to  validate  an  attempt- 
ed location. 

In  Southwestern  Oil  Company  v.  A.  &  P.  Railroad  Company,  39 
Land  Dec.  35,  the  Land  Department  held,  as  phrased  in  the  syllabus : 
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"The  disclosure  of  a  stratum  of  bituminous  sandstone  or  shale  from  which 
a  small  quantity  of  oil  seeps,  not  sufficient  to  impress  the  land  with  any  value 
for  mining  purposes,  does  not  constitute  a  sufficient  discovery  to  support  a 
valid  mining  location." 

In  Book  V.  Justice  (C.  C.)  58  Fed.  106,  125,  Judge  Hawley,  of  this 
circuit,  in  a  decision  which  has  become  a  classic  in  the  literature  of 
rnining  law,  calls  attention  to  the  element  of  good  faith,  'and  the  re- 
liance upon  the  discovery  claimed  by  the  locator,  as  an  inducement 
for  him  to  expend  his  money. 

Though  it  was  apparently  unnecessary  to  a  decision  of  the  case,  yet 
it  was  held  by  the  Supreme  Court  of  Oklahoma,  in  Bay  v.  Oklahoma 
Southern  Gas  Company,  13  Okl.  425,  73  Pac.  936,  940,  that  in  the 
absence  of  a  discovery  of  some  body  or  vein  of  oil,  from  which  oil 
can  be  brought  to  the  surface,  the  production  of  l^/^  gallons  of  oil 
43  feet  below  the  surface  was  not  a  sufficient  "discovery"  vmder  the 
law  to  validate  a  location. 

In  New  England  Oil  Company  v.  Congdon,  152  Cal.  211,  92  Pac. 
180,  the  evidence  showed  the  discovery  of  "  'some  oil  sand  stained  with 
oil  and  a  ridge  of  fossil,'  and  that  oil  had  been  discovered  in  neighbor- 
ing locations,  the  nearest  well  being  some  two  miles  distant.  The 
geological  formation  indicated  the  probable  existence  of  oil-bearing 
strata  in  the  claim."  This  evidence  was  held  insufficient  to  validate 
a  location  or  constitute  a  discovery.  Undoubtedly  the  witnesses  in 
this  case,  who  have  testified  that  a  reasonably  prudent  man  would  have 
been  justified  in  going  ahead  because  of  the  discovery  of  gas  herein, 
would  also  have  testified  that. such  a  man  would  have  been  similarly 
justified  under  the  conditions  shown  in  the  Congdon  Case.  The  cir- 
cumstances there  developed,  showing  "the  probable  existence  of  oil- 
bearing  strata  in  the  claim,"  together  with  the  finding  of  oil  sand 
actually  "stained  with  oil,"  would  seem  to  put  that  case  somewhat  upon 
a  parity  with  the  case  at  bar;  yet  therein  discovery  was  held  to  be 
insufficient.  The  cases  of  McLemore  v.  Express  Oil  Co.,  158  Cal.  559. 
112  Pac.  59,  139  Am.  St.  Rep.  147,  and  Miller  v.  Chrisman,  140  Cal. 
440,  73  Pac.  1083,  74  Pac.  444,  98  Am.  St.  Rep.  63,  also  lend  support 
to  the  views  hereinabove  announced. 

Defendants  claim  that  Borgwardt  v.  McKittrick,  164  Cal.  650,  130 
Pac.  417,  support  their  views  that  a  sufficient  discovery  was  had  here- 
in. Without  taking  the  time  to  enter  into  a  detailed  discussion  of 
that  case,  it  suffices,  however,  to  say  that  the  lower  court  there  found 
that  in  sinking  a  well  upon  the  claim,  at  775  feet  below  the  surface, 
25  feet  of  rich  oil  sands  were  discovered,  capable  of  producing,  so 
it  was  claimed,  40  barrels  of  oil  per  day.  Of  course,  if  such  oil  sands 
were  discovered,  and  they  were  capable  of  producing  40  barrels  of 
oil  per  day,  and  the  lower  court  so  found,  and  concluded  that  such 
constituted  a  "discovery,"  the  Supreme  Court  could  harcUy  do  other- 
wise, as  a  matter  of  law,  than  to  afiirm  its  conclusions. 

I  have  carefully  examined  cases  cited  having  reference  to  Alaskan 
placers  and  to  copper  sulphides,  but  it  must  suffice  to  say  tfiat,  in  my 
judgment,  they  do  not  detract  from  the  conclusions  reached  herein. 
Witii  respect  to  this  feature  of  the  case,  then,  my  judgment  is  that  the 
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encountering  by  the  defendants  in  the  two  abandoned  Obispo  wells 
of  the  small  quantity  of  gas  actually  discovered,  both  because  of  its 
inconsequential  nature  and  extent,  and  also  because  of  the  fact  that 
it  was  at  no  time,  until  in  the  midst  of  this  litigation,  relied  upon  in 
any  wise  or  sense  by  any  of  the  defendants  as  a  "discovery"  validating 
their  claim,  cannot  now,  as  a  matter  of  law,  authorize  the  court  to 
enter  a  decree  that  such  encountering  sufficed  to  segregate  the  quarter 
section  in  question  from  the  unappropriated  public  domain  of  the 
United  States  prior  to  the  withdrawal  order  of  September  27,  1909. 

What  has  been  determined  hereinabove  is  merely  that  the  govern- 
ment, as  the  proprietary  owner  of  the  property  in  question,  had  the 
right  on  September  27,  1909,  to  withdraw  it  from  location,  entry,  ex- 
ploration, and  exploitation  by  its  citizens;  that  it  had  the  right  to 
withdraw  the  unaccepted  offer  theretofore  made  with  respect  to  the 
lands,  and  assert  its  own  right  as  sovereign  proprietor  to  the  lands 
and  their  mineral  content.  This  holding  carries  with  it  as  a  necessary 
corollary  the  right  on  the  part  of  the  government  to  a  decree  of  this 
court  that  the  defendants  have  no  right  in  or  to  the  property,  and 
therefore  no  right  further  to  exploit  it  to  their  own  use  or  benefit. 
This  takes  care  of  the  res  itself  and  of  its  future  use  and  disposition. 
It  is  the  fact,  however,  in  addition,  as  referred  to  heretofore,  that  up- 
wards of  $1,000,000  have  been  expended  upon  the  land  in  the  effort 
to  produce  oil  therefrom ;  that  many  hundreds  of  thousands  of  bar- 
rels of  oil  have  been  taken  from  the  land  by  the  operating  companies, 
and  bought  and  thereafter  sold  by  the  purchasing  companies. 

[5]  With  respect  to  the  damages  which  may  have  been  sustained  by 
the  government  because  of  the  extraction  and  conversion  by  the  op- 
erating companies  of  the  oil  and  gas  taken  from  the  land,  it  will  be 
both  necessary  and  proper  that  the  case  shall  go  to  a  master  for  an 
inquiry  and  report  by  him  as  to  the  damage,  if  any,  suffered,  and  the 
amounts  thereof.  In  defining  the  scope  of  the  inquiry  to  be  under- 
taken by  the  master,  I  feel  constrained  to  follow  the  decision  of  Judge 
Bean,  sitting  in  this  court  in  similar  cases,  and  in  which  a  similar  judg- 
ment was  directed  to  be  entered.  U.  S.  v.  Midway  Northern  Oil  Co. 
(D.  C.)  232  Fed.  619. 

There  can  be  no  valid  claim,  in  my  judgment,  that  the  defendants 
herein  were  in  any  sense  willful  trespassers.  Assuredly  there  is  noth- 
ing in  the  facts  developed  to  warrant  that  conclusion,  and  I  know  of 
no  rule  of  law  which  could  or  should  appeal  to  this  court  in  equity 
which  would  have  the  effect  of  so  adjudging  them.  True  it  is,  as  I 
have  been  constrained  to  hold,  that  without  warrant  they  entered  upon 
the  lands  of  the  United  States  and  extracted  the  mineral  content  there- 
from. True  it  was,  however,  also,  that  they  did  this  in  what  I  con- 
ceive to  be  good  faith,  and  acting  under  the  advice  of  counsel.  There 
can  be  no  doubt  that  bad  advice  emanating  from  reputable  counsel 
will  not  suffice  to  confer  any  rights  where  otherwise  none  would  ex- 
ist. But  there  can  be  no  doubt  either  that,  in  a  court  of  equity  at 
least,  the  imputation  of  being  willful  trespassers  will  not  be  indulged 
in  as  against  those  who  are  shown  to  have  acted  in  good  faith  in  re- 
liance upon  advice  of  reputable  counsel. 
238  F.— 38 
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At  the  time  the  transactions  complained  of  were  had  in  this  case, 
the  validity  of  the  withdrawal  order  of  September,  1909,  had  not  only 
not  been  upheld,  but,  on  the  contrary,  had  been  determined  by  courts 
of  great  respectability  to  be  without  force  or  effect.  The  President 
of  the  United  States,  himself  a  great  lawyer,  had  indicated  his  doubt 
as  to  his  power  to  make  the  order,  and  there  is  small  wonder,  there- 
fore, that  counsel,  eminent  in  their  profession,  should,  after  mature 
deliberation,  have  been  led  to  advise  clients  that  the  order,  being  be- 
yond the  scope  of  executive  function,  might  be  disregarded.  That  it 
has  since  been  determined,  beyond  the  shadow  of  a  doubt,  to  the  sat- 
isfaction of  all  except  those  who  will  not  see,  that  it  is  and  was  at 
all  times  valid  and  efficacious,  does  not  detract  from  the  proposition 
that  men  who  in  good  faith,  even  though  erroneously,  labored  under 
the  misconception  of  its  invalidity,  are  not  to  be  punished  now  for  any- 
thing more  than  the  actual  wrong  they  may  have  wrought.  In  addi- 
tion, as  suggested  by  Judge  Bean  in  the  opinion  referred  to,  plaintiff, 
having  seen  fit  to  come  into  a  court  of  equity  to  right  its  wrongs,  must 
not  expect  that  court  to  award  other  than  equitable  relief — ^must  con- 
tent itself  with  compensatory  damages  and  not  expect  to  receive  those 
of  an  exemplary  character. 

In  line  with  these  views,  thus  briefly  announced,  a  decree  will  be 
prepared  substantially  in  the  form  indicated  by  Judge  Bean  in  the 
Midway  Northern  Case.  I  have  examined  carefully  his  conclusions 
with  respect  to  the  damages  to  be  allowed,  and  the  relief,  if  any,  to  be 
accorded  to  the  defendants  by  way  of  offset  as  for  improvements 
erected  upon  the  land. 

The  defendants,  having  indulged  in  what  they  did  without  warrant 
of  law,  and  as  trespassers,  should  not,  of  course,  be  permitted  to  take 
to  themselves  any  profit  because  of  their  own  wrongdoings.  As  to 
whether  or  not  they  are  to  be  allowed  the  value  of  such  improvements 
as  they  have  placed  upon  the  land,  which  may  have  a  tendency  actually 
to  increase  its  value,  not  because  of  the  discoveries  they  made,  but 
because  of  the  actual  addition  to  the  substance  of  the  estate,  has  not 
been  presented  to  or  considered  by  the  court,  and  will  not  be  deter- 
mined definitely  at  this  time.  As  in  the  case  of  the  Midway  Northern, 
the  decree  will  provide  for  a  reference  of  all  matters  affecting  the 
question  of  damages  suffered  by  the  government,  and  in  addition,  in 
order  that  the  court  may  have  the  facts  before  it  when  it  comes  to 
render  its  judgment  upon  that  feature  of  the  case,  the  master  will  also 
make  report  upon  the  reasonable  cost  and  expense  of  drilling  the  sev- 
eral wells  sunk  upon  the  property  previous  to  the  entry  of  the  re- 
ceiver thereon,  and  any  other  permanent  and  valuable  improvements 
placed  upon  the  property  and  affixed  thereto. 

But  one  other  matter  requires  consideration.  Counsel  for  the  pur- 
chasing companies  have  made  the  point  that,  based  upon  the  hold- 
ing in  U.  S.  V.  Bitter  Root,  200  U.  S.  451,  26  Sup.  Ct.  318,  50  L.  Ed. 
550,  as  against  the  purchasing  companies,  they  having  had  nothing 
to  do  with  any  trespass  upon  the  lands  involved,  and  their  sole  of- 
fending having  consisted  in  the  purchase  and  sale  of  the  oil  produced 
therefrom,  paying  the  market  price  therefor  from  time  to  time,  they 
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are  liable,  if  liable  at  all,  only  as  for  a  conversion  of  the  oil,  and  that 
this  court  has  no  jurisdiction,  sitting  as  a  court  of  equity,  to  award 
a  judgment  in  damages  as  for  a  conversion. 

In  litigation  of  a  similar  nature  decided  by  Judge  Bean  and  herein- 
above referred  to,  it  was  held  by  Judge  Bean,  on  the  authority  of  the 
Bitter  Root  Case,  and  on  the  grounds  stated  hereinabove,  that  the 
marketing  companies  were  entitled  to  a  dismissal,  and  an  appropriate 
order  was  directed  to  be  entered.  The  point  has  not  been  argu^ 
by  counsel  for  government  in  this  case,  in  so  far  as  I  can  discover,  ei- 
ther in  the  briefs  or  transcript  of  the  oral  argument;  but,  without 
intending  to  express  any  opinion  definitely  upon  the  subject  in  advance 
of  argument  upon  this  particular  feature  of  the  controversy,  I  merely 
content  myself  with  saying  that  I  am  in  doubt  as  to  the  correctness 
of  Judge  Bean's  holding.  This  case  is  clearly  differentiated,  from  that 
of  the  Bitter  Root  controversy,  there  being  there  no  attempt  made  to 
follow  the  res  involved,  and  here  the  effort  of  the  government  being 
centered  primarily  about  a  recovery  of  the  propcfrty,  a  quieting  of  its 
title  thereto,  and  a  recovery  of  damages  for  the  trespasses  committed 
as  an  incidental  feature  thereof.  I  am  not  so  sure  that,  under  the 
circumstances,  it  is  not  proper  for  this  court  now,  sitting  as  a  court 
of  equity,  to  adjudicate  with  respect  to  the  liability,  if  any,  of  the 
marketing  companies,  and  this  for  the  reason  that  so  to  do  would  be  to 
avoid  a  multiplicity  of  suits — a  distinct  ground  of  equity  jurisdiction. 
However  that  may  be,  the  question  will  be  considered  to  be  held  in 
abeyance  until  the  coming  in  of  the  master's  report. 

The  marketing  companies  have  set  up  and  argued  with  much  force 
and  clearness  that  they  are  absolved  from  liability  here  because  of 
the  fact  that  they  were  purchasers  of  the  oil  taken  from  this  land 
in  good  faith,  without  notice,  and  for  value.  The  government  denies 
this  contention,  and  asserts  a  right  to  recover  of  the  marketing  com- 
panies the  full  value  of  all  oil  purchased  and  paid  for  by  them.  As 
has  been  indicated  heretofore,  this  is  a  court  of  equity,  and  complain- 
ant, having  deliberately  entered  into  this  forum  to  secure  a  judicial 
recognition  of  its  rights,  must  conform  to  the  rules  of  righteousness 
under  which  the  decrees  of  a  court  of  this  character  arc  moulded. 

Without  going  into  the  minutiae  of  the  law  with  respect  to  the 
rights  of  the  parties  in  this  behalf,  it  will  suffice  to  state  that,  irre- 
spective of  what  else  the  government  may  have  done  after  the  mak- 
ing of  the  withdrawal  order,  it  is  indubitably  true  that  it  sat  by  and 
permitted  wells  to  be  sunk  upon  this  property,  and  permitted  the  oil 
to  be  produced,  and  permitted  it  to  be  sold,  without  saying  a  word 
or  raising  a  hand  in  opposition  until  at  least  October,  1913,  when 
charges  affecting  the  validity  of  the  rights  of  the  locators  upon  this 
land  were  filed  in  the  Land  Office.  It  must  have  known,  as  every  one 
else  knew,  that  upon  the  wells  being  sunk  it  was  necessary  that  the 
oil  should  be  taken  therefrom,  in  order  that  irreparable  damage  to  the 
oil  sands  might  not  result.  Having  been  so  taken  and  produced,  it 
was  necessary,  of  course,  that  it  should  be  sold.  It  was  Impossible, 
in  the  very  nature  of  things,  that  it  should  have  been  impounded  or 
retained  pending  a  determination  of  some  controversy  which  might 
at  some  time  arise  with  respect  to  the  title.    The  marketing  companies 
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were  in  the  field,  and  had  assumed  properly  a  part  of  the  burden  rest- 
ing upon  the  community  to  take  and  dispose  of  all  oil  as  it  was  being 
produced  from  time  to  time.  They  purchased  this  oil  at  its  full  mar- 
ket price,  in  the  utmost  of  good  faith,  I  am  constrained  to  believe,  and 
after  sudi  due  and  legitimate  inquiry  into  the  state  of  the  title  of  the 
vendors  as  it  was  possible  for  them  to  make  in  the  exercise  of  due  and 
reasonable  diligence.  True  it  was  that  they  knew  of  the  withdrawal 
o^er;  but  true  it  was,  also,  that  they  knew  that  the  withdrawal  or- 
der covered  thousands  of  acres  of  land  that  had  already  passed  to 
patent,  or  as  to  which  vested  rights  had  accrued,  and  with  respect 
to  which  it  was  obvious  that  the  government  had  no  withdrawal  rights. 
In  the  face  of  the  things  as  they  saw  them,  and  in  the  face  of  a  want 
of  diligence  on  the  part  of  the  government  to  prevent  the  extraction  of 
oil  from  land  which  it  considered  as  its  own,  they  are  not,  in  this 
court  of  equity,  to  be  charged  with  having  done  that  which  will,  make 
them  liable  as  for  a  conversion  of  the  oil.  After  the  filing  of  the 
charges  in  the  Land  Department  the  situation  changed,  and  they  were 
then  put  upon  notice,  and  in  my  judgment  acted  thereafter  in  the  pur- 
chase of  oil  in  disregard,  of  what  they  ought  to  have  understood  were 
the  plain  and  substantial  rights  of  the  government 

If,  as  seems  to  be  suggested  by  the  argument  of  counsel  for  the 
government,  this  great  government  of  ours,  with  its  multitudinous 
ramifications,  was  too  big  and  had  too  much  to  do  to  be  concefned  with 
the  question  as  to  whether  or  not  oil  was  being  produced  upon  this 
little  quarter  section  of  land  after  the  promulgation  of  the  withdrawal 
order,  by  the  same  token  it  must  now,  be  held  by  this  court  to  be  too 
big  to  ask  for  compensation  as  for  the  deprivation  of  that  portion  of 
its  estate  which  it  sat  by  and  permitted,  without  the  exercise  of  any 
diligence  upon  its  part  at  all,  to  be  dissipated  and  to  pass  into  the 
hands  of  its  citizens,  who  in  good  faith  paid  full  value  therefor. 

The  master  will  make  a  report  upon  all  oil  produced  from  this 
property  and  purchased  by  the  purchasing  companies,  together  with 
the  dales  of  such  purchases,  and  upon  the  coming  in  of  that  report,  up- 
on the  facts  as  herein  adduced,  the  court  will  endeavor  to  do  that 
which  will  appeal  to  its  conscience,  as  well  as  satisfy  the  law  as  be- 
tween these  contending  litigants. 

Counsel  for  the  government  will  prepare  and  present  to  the  court  the 
appropriate  decree. 
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In  re  ROSENTHAL^ 

In  re  GEORGIA  RAILROAD  BANK. 

(District  Court,  S.  D.  Georgia*    November  1,  1010.) 

L  Bankbuptcy    ^=»184(2) — Pbopebty    AcQxnBED    by   Tbusteb— Tbansfeb&— 
Necessity  of  Recobding — Chose  in  Action. 

Under  the  laws  of  South  Carolina,  which  govern  the  necessity  for  re- 
cording an  assignment  of  a  bond  for  title  to  land  In  that  state,  though 
executed  in  another  state  by  an  assignor  who  subsequently  became  bank- 
rupt, a  chose  in  action,  or  an  assignment  thereof,  need  not  be  recorded/ 

[Ed.  Note.— For  other  ciases,  see  Bankruptcy,  Cent  Dig.  |  276;    Dec. 
Dig.  «=>184(2).] 
2.  Bankbuptcy    <S=»184(2) — ^Pbopebty    Acquibed    by   Tbusticb— Tbansfebs— 
Necessity  of  Recobdino— Assignusnt  of  Bond  fob  Title— "Chose  in 
Action." 

Under  the  laws  of  South  Carolina,  a  bond  for  title  is  not  a  mere  **chose 
in  action/'  but  conveys  a  substantial  interest  in  the  land,  and  Civ.  Code 
1912.  §  3542,  requiring  all  conveyances  of  lands  ai^d  all  mortgages  or  In- 
struments in  the  nature  of  a  mortgage  of  any  property  to  be  recorded,  in 
order  to  be  valid  against  subsequent  creditors,  requires  an  assignment  of 
a  bond  for  title,  given  by  one  who  subsequently  became  a  bankrupt  to 
secure  a  debt,  to  be  recorded. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  I  276;  Dea 
Dig.  <S=»184(2). 

For  other  deflnitioiiB,  see  Words  and  Phrases,  First  and  Second  Series, 
Chose  in  Action.] 

8.  Bankbuptcy    «s=»184(1) — Pbopebty    Acquibed    by   Tbuste*— TbansfebS— 
Sttfficisncy  of  Recobd. 

Under  Civ.  Code  S.  C^  1912,  $  1352,  providing  that,  before  any  instrument 
can  be  recorded,  the  execution  shall  be  proved  by  the  affidavit  of  the  sub- 
scribing witness,  the  recording  of  such  assignment  for  title,  without  it 
having  been  proved  in  the  manner  required,  is  a  nullity. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  |  275;  Dec. 
Dig.  «=>184(1).] 

4.  Bankbuptcy   €=>353 — DiSTBiBxnnoN   of  Assets— Pbopebty  Affected   by 
Void  Lien. 

Under  Civ.  Code  S.  0.  1912,  f  2585,  providing  that  instruments  required 
thereby  to  be  recorded  shafl  be  valid,  so  as  to  affect  the  rights  of  subse- 
quent creditors  or  purchasers,  only  when  recorded  within  10  days  from 
the  time  of  such  delivery  or  execution,  and  Bankr.  Act  July  1,  1898,  c.  541, 
i  47,  30  Stat.  557.  as  amended  by  Act  June  25.  1910,  c.  412,  i  8,  36  Stat. 
840  (Comp.  St  1913,  f  9631),  vesting  the  trustee  with  the  rights  of  lien 
creditors,  the  proceeds  of  property  affected  by  a  lien,  which  was  not  re- 
corded so  as  to  give  it  a  preference,  must  be  distributed  among  the  cred- 
itors of  the  bankrupt  without  distinction. 

[Ed.  Note.— -For  other  cases,  see  Bankruptcy,  Cent.  Dig.  {§  641-544; 
Dec.  Dig.  <S=»353.] 

In  Bankruptcy.  In  the  matter  of  A.  Rosenthal,  bankrupt.  On  peti- 
tion to  review  an  order  of  the  referee  allowing  the  claim  of  the  Georgia 
Railroad  Bank  as  a  secured  claim.    Order  reversed  and  set  aside. 

Gumming  &  Hull  and  G.  H.  &  R.  S.  Gohen,  all  of  Augusta,  Ga.,  for 
Georgia  Railroad  Bank. 

P.  C.  O'Gorman  and  Abram  Levy,  both  of  Augusta,  Ga.,  for  L. 
Koppel. 

S.  H.  Myers,  of  Augusta,  Ga.,  for  bankrupt 

^s^For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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LAMBDIN,  District  Judge.  The  matter  before  me  is  a  petition  to 
review  an  order  of  the  referee  allowing  the  claim  of  the  Georgia  Rail- 
road Bank  as  a  secured  claim  and  holding  that  the  lien  claimed  by  it 
on  certain  real  estate  in  the  state  of  South  Carolina  is  valid.  A.  Ros- 
enthal, the  bankrupt,  who  lived  in  Augusta,  Gai,  but  who  owned  an 
abattoir  plant  located  across  the  Savannah  river  in  South  jCarolina, 
filed  his  petition  in  bankruptcy  on  the  30th  day  of  July,  1913.  In 
schedule  A  (2),  he  listed  the  Geoip'a  Railroad  Bank  as  a  secured  credi- 
tor, describing  the  securities,  as  follows : 

"Mortgage  on  real  estate  and  plant  in  North  Augusta,  S.  G.  [being  tbe 
property  involved  In  tills  matter],  and  equity  in  real  estate  and  plant.  Thir- 
teenth and  Market  streets,  Augusta,  Ga.;  value  of  securities  ^0,000,  and 
amount  of  debts  $14,950.** 

In  schedule  B  (1),  he  listed  the  property  in  Augusta,  Ga.,  and  also 
"North  Augusta,  abattoir  plant"  fbeing  the  property  involved  in  this 
matter),  naming  as  incumbrances  thereon  "Mortgage  to  Georgia  Rail- 
road Bank  and  Jacob  Phinizy,"  referring  to  schedule  A  (2),  "estimated 
value,  $10,000." 

The  evidence  shows  that  on  the  3d  day  of  July,  1911,  Mrs.  Mattie  B. 
Mealing  executed  to  said  Rosenthal  a  bond  for  title  in  which  she  ob- 
ligated herself  in  the  penal  sum  of  $4,000  to  convey  to  A.  Rosenthal 
a  tract  of  three  acres  of  land  in  Schultz  township,  Aiken  county,  S. 
C.  (describing  same),  on  condition  that  Rosenthal  should  pay  her  the 
sum  of  $2,0(X)  on  certain  dates  specified  in  the  bond  for  title.  This 
bond  for  title  was  properly  witnessed  and  duly  probated,  and  was  re- 
corded in  the  proper  registry  office  in  South  Carolina,  as  required  by 
the  laws  of  that  state.  On  the  10th  day  of  May,  1912,  Rosenthal  trans- 
ferred and  assigned  to  the  National  Bank  of  Augusta  "all  his  right, 
title,  and  interest  in,  to,  and  under"  said  bond  for  title ;  said  transfer 
being  made,  as  stated  therein,  for  the  purpose  of  securing  the  repay- 
ment to  said  bank  of  a  then  existing  indebtedness,  as  well  as  for  the 
purpose  of  securing  any  future  indebtedness  due  by  him  to  said  bank. 
Said  transfer  was  not  probated  as  required  by  the  laws  of  South  Car- 
olina. Subsequently,  on  the  25th  day  of  July,  1912,  the  National  Bank 
of  Augusta,  in  consideration  of  the  payment  by  the  Georgia  Railroad 
Bank  of  the  indebtedness  due  to  the  National  Bank  by  said  Rosenthal 
(the  said  Rosenthal  joining  therein  in  consideration  of  the  pa)mient 
of  said  indebtedness),  and  to  better  secure  the  Georgia  Railroad  Bank 
in  the  repayment  of  the  sum  so  advanced  for  his  benefit,  and  also  for 
the  purpose  of  securing  any  and  all  other  indebtedness  he  might  at 
any  time  owe  the  said  Georgia  Railroad  Bank,  transferred  and  assigned 
to  said  Georgia  Railroad  Bank  "all  the  right,  title,  and  interest  of  said 
the  National  Bank  of  Augusta  and  of  said  A.  Rosenthal  in  and  to" 
said  bond  for  title.  Both  of  said  transfers  were  attached  to  the  origi- 
nal bond,  and  the  first  transfer,  although  not  probated,  was  recorded  in 
the  proper  registry  office  in  South  Carolina  along  with  the  bond  for 
title ;  but  the  last  transfer  was  not  recorded.  Rosenthal  went  into  pos- 
session of  the  three  acres  of  land  in  question  located  in  South  Caro- 
lina, and  made  extensive  improvements  thereon,  and  erected  an  abat- 
toir on  same,  such  improvements  costing  about  $15,000,  and  the  ma- 
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chinery  about  $5,000  in  addition.  On  July  30,  1913,  he  went  Into  bank- 
ruptcy, and  in  due  course  his  trustee  applied  for  leave  to  sell  the  above- 
named  real  estate,  and  the  same  was  sold  and  purchased  by  one  Lesser 
at  the  price  of  $i5,000.  The  bank  at  the  proper  time  filed  its  proof 
of  indebtedness  against  the  bankrupt,  claiming  that  on  account  of  the 
above-mentioned  transfers  it  held  said  real  estate  as  security  for  its 
indebtedness  against  Rosenthal.  L.  Koppel,  a  creditor,  objected  to  the 
claim  upon  various  grounds,  and  after  a  hearing  the  referee  overruled 
the  objections,  and  filed  an  opinion  and  an  order,  in  which  he  held  that 
the  bank's  lien  on  said  real  estate  was  good.  The  petition  for  review 
challenges  the  correctness  of  this  order. 

It  appears  from  the  evidence  that,  when  the  last  note  which  Rosen- 
thal owed  Mrs.  Mealing  for  the  property  fell  due,  the  bankrupt  applied 
to  Dr.  Mealing,  the  husband  of  the  obligor  in  the  bond,  asking  for  the 
renewal  of  this  note,  which  was  refused.  Subsequently  Rosenthal 
paid  this  last  note,  and  Dr.  Mealing  testified  that  at  the  time  he  called 
up  Mr.  Phinizy,  the  president  of  the  Georgia  Railroad  Bank,  by  tele- 
phone, and  asiced  him  if  he  should  make  the  deed  to  Rosenthal,  and 
that  Mr.  Phinizy's  reply  was  that  he  might  do  as  Rosenthal  wished; 
that  he  (Phinizy)  had  nothing  to  do  with  it.  Mrs.  Mealing  then  re- 
ceived the  balance  of  the  purchase  money,  and  made  the  deed  to  the 
property  to  Rosenthal,  and  delivered  same  to  him  on  March  4,  1913, 
and  he  in  turn  on  the  same  day  delivered  the  deed  to  one  Martin,  as- 
sistant cashier  of  the  bank.  This  deed  was  never  recorded,  but  re- 
mained in  the  custody  of  the  bank.  Mr.  Phinizy  testified  that  he  had 
no  recollection  of  any  telephone  conversation  with  Dr.  Mealing,  and 
that  he  had  not  knowingly  waived  any  of  the  rights  of  the  bank  in  the 
bond  for  title,  and  that  he  had  not  consented  to  the  making  of  the 
,  deed  from  Mrs.  Mealing  to  Rosenthal,  and  did  not  know  that  such  a 
deed  had  been  made  until  some  months  later,  when  Rosenthal  went 
into  bankruptcy.  The  referee  in  his  opinion  concludes  that  both  Mr. 
Phinizy  and  Dr.  Mealing  were  honest  in  their  testimony,  and  that  it 
was  quite  possible  that  Dr.  Mealing  had  his  telephone  conversation  with 
some  other  person,  as  there  are  several  Messrs.  Phinizy  in  Augusta. 
The  referee  found,  therefore,  that  the  deed  from  Mrs.  Mealing  to 
Rosenthal  was  made  without  the  consent  of  the  bank,  and  that  the  ex- 
ecution of  the  deed  did  not  deprive  the  bai^k  of  the  security  which  it 
already  held  in  the  transfers  of  the  bond  for  title.  I  am  inclined  to 
think  that  the  referee  was  correct  in  holding  that  the  rights  of  the  bank 
growing  out  of  the  transfers  which  it  held  to  the  bond  for  title  in  ques- 
tion were  not  waived  by  the  execution  of  this  deed.  In  other  words, 
the  bank  still  held  to  its  former  security.  However,  the  knowledge 
of  the  assistant  cashier  of  the  execution  and  delivery  of  the  deed  to 
Rosenthal  should  be  imputed  to  the  bank.  The  court  will  discuss  the 
question  growing  out  of  the  delivery  of  the  deed  further  on  in  this 
opinion. 

The  referee  in  his  opinion  correctly  stated  as  follows : 

'*The  transfer  of  tbe  bond  for  title  operated  to  vest  in  tbe  tmnk  all  the 

equity  that  Rosenthal  had  In  the  land.    It  was  always  in  contemplation  that 

the  equity  should  be  enlarged  from  time  to  time  by  the  successive  payments 

of  the  purchase  money.     Whatever  additional  interest  Rosenthal  acquired 
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with  these  payments  became  automatically  subject  to  the  rights  of  the  bank, 
and,  when  he  got  from  Mrs.  Mealing  full  title,  that  also  was  subject  to  the 
bank's  claim." 

[1]  1.  There  is  only  one  question  in  this  case,  as  the  court  sees  it,, 
and  that  is  whether,  under  the  laws  of  South  Carolina,  the  transfer 
of  the  bond  for  title  in  question,  made  originally  by  the  bankrupt  to 
the  National  Bank  of  Augusta,  and  the  subsequent  transfer  to  the 
Georgia  Railroad  Bank,  were  required  to  be  recorded  or  not.  As  the 
land  involved  in  this  case  is  located  in  South  Carolina,  the  transaction 
is,  of  course,  governed  by  the  laws  of  that  state.  It  is  contended  by 
the  Georgia  Railroad  Bank  that  the  bond  for  title  in  question  from  Mrs. 
Mealing  to  Rosenthal  was  a  mere  chose  in  action,  and  that  neither 
this  bond,  nor  the  transfer  of  same,  was  required  to  be  recorded  by 
the  laws  of  South  Carolina.  The  Supreme  Court  of  South  Carolina, 
in  the  case  of  Bank  v.  Greenville,  97  S.  C.  291,  81  S.  E.  634,  holds 
that  a  chose  in  action  in  South  Carolina  is  not  required  to  be  recorded,, 
and  therefore  an  assignment  thereof  would  not  have  to  be  recorded. 
Judge  Smith,  of  the  Eastern  District  of  South  Carolina  in  Re  Floyd 
&  Hayes  (D.  C.)  225  Fed.  262,  followed  this  decision,  and  the  Circuit 
Court  of  Appeals  of  the  Fourth  Circuit,  in  232  Fed.  119,  146  C.  C. 
A.  311,  affirmed  the  opinion  of  Judge  Smith;  the  case  appearing  in 
the  Circuit  Court  of  Appeals  under  the  style  of  .Ward  v.  American 
Agricultural  Chemical  Company.. 

[2]  If,  therefore,  the  bond  for  title  from  Mrs.  Mealing  to  the  bank- 
rupt was  a  mere  chose  in  action,  neither  this  bond,  nor 'the  transfer 
of  same  as  security  for  debt,  would,  under  the  decisions  cited,  which 
are  controlling,  be  required  to  be  recorded  under  the  laws  of  South 
Carolina.   ' 

A  bond  for  title  is  a  somewhat  anomalous  instrument.  In  one  sense 
of  the  word,  it  is  a  mere  chose  in  action,  as  it  is  an  obligation  to  make 
title,  and  if  the  obligor  fails  to  comply  with  his  bond,  the  obligee  may 
bring  suit  thereon,  as  upon  any  other  bond  or  diose  in  action.  Yet, 
under  the  decisions  of  the  courts,  the  effect  of  the  execution  of  a  bond 
for  title  to  the  purchaser  of  real  estate  is  really  to  give  to  the  purchaser 
an  interest  in  such  real  estate  proportionate  to  the  amount  paid,  and 
when  the  purchaser  under  such  bond  pays  the  entire  amount  of  the 
purchase  money,  he  then  owns  the  entire  interest  in  the  land  and  has 
a  good  equitable  title  thereto.  In  this  case,  as  stated  above,  the  bank- 
rupt, after  purchasing  the  land,  went  into  possession  of  same,  and  put 
some  $20,000  worth  of  improvements  and  machinery  upon  same  be- 
fore he  completed  his  payments.  It  is  clear,  therefore,  that  he  had  a 
very  substantial  interest  in  the  land.  In  effect,  he  was  the  virtual  own- 
er of  the  property,  and  the  vendor  only  held  his  notes  as  security  for 
the  balance  of  the  purchase  money.  As  stated  in  Tiffany  on  Real  Prop- 
erty, page  264,  §  110: 

"Such  a  contract  in  equity  converts  the  land  into  money,  and  the  money 
into  land,  so  that  thereafter  the  vendor's  interest  Is  personalty,  and  the  ven- 
dee's interest  is  realty." 

And  as  stated  by  the  Supreme  Court  of  South  Carolina  in  the  case 
of  Lipscomb  et  al.  v.  Goode,  57  S.  C.  182,  35  S.  E.  493 :   • 
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^The  rendor,  under  a  bond  for  title  to  convey  land  upon  the  payment  of  the 
purchase  price,  becomes  the  mortgagee,  and  the  vendee  becomes  the  mort- 
gagor." 

The  effect,  therefore,  of  the  execution  of  this  bond  for  title  upon 
the  payment  of  part  of  the  purchase  price  thereon,  and  the  possession 
and  improvement  of  the  property  by  the  bankrupt,  was  to  give  him  a 
real  and  substantial  interest  in  the  land,  and  such  interest  as  he  could 
sell  or  mortgage.  The  Supreme  Court  of  South  Carolina,  in  the  case 
of  Lipscomb  et  al.  v.  Goode,  supra,  held  that  the  obligor  in  the  bond 
tinder  such  circumstances  could  execute  a  second  mortgage  on  the 
land ;  the  claim  of  the  vendor  being  in  the  nature  of  a  first  mortgage. 
The  rule  is  also  laid  down  in  27  Cyc.  p.  981,  as  follows: 

'*Where  a  contract  for  the  purchase  of  real  estate,  or  a  bond  for  title,  is 
assigned  to  a  third  person  as  security  for  a  debt,  and  with  an  agreement  to 
rea^gn  on  payment  of  the  debt,  it  constitutes  in  equity  a  mortgage  on  the 
assignor's  equitable  title  to  the  land  in  question ;  but  here,  as  in  other  cases, 
the  question  whether  the  transaction  creates  an  equitable  mortgage  depends 
upon  the  intention  of  the  parties  in  that  behalf,  and  this  is  to  be  determined 
by  a  consideration  of  the  circumstances  attending  it" 

The  Supreme  Court  of  South  Carolina  lays  down  the  same  rule  in 
the  following  language: 

"Where  one  gets  possession  of  land  under  a  contract  of  purchase  with  bond 
for  titles,  or,  perhaps,  even  under  a  mere  contract  of  purchase  without  the 
bond,  in  terms,  for  tiUes,  he  may  have  such  an  equitable  interest  therein  as 
would  be  the  subject  of  mortgage;  and  if  it  appeared  that  such  was  the 
intention  of  the  parties  here,  that  is,  that  Murphy  intended  to  mortgage  his 
equitable  interest  in  the  land  to  the  plaintiff,  and  give  him  a  specific  lien 
thereon,  it  might  possibly  be  enforced."  Gllkerson  v.  Connor,  24  S.  G.  321 ; 
Peay  v.  Seigler,  48  S.  0.  496,  26  S.  E.  885,  59  Am.  St  Rep.  T31. 

No  particular  form  is  necessary  in  South  Carolina  for  a  mortgage 
as  between  the  parties.  It  is  only  necessary  to  have  it  recorded  so  as 
to  affect  third  persons.  Bryce  v.  Massey,  35  S.  C.  127,  14  S.  E.  768; 
Arthur  v.  Screven,  39  S.  C.  77,  17  S.  E.  640. 

Under  these  authorities,  the  bankrupt  was  the  equitable  owner  of  a 
substantial  interest  in  the  real  estate  and  premises,  and  when  he  paid 
up  the  balance  of  the  purchase  money  on  March  4,  1913,  he  became 
the  equitable  owner  of  the  entire  interest  in  the  premises,  and  when  the 
deed  was  made  to  him,  his  equitable  interest  was  merged  into  a  per- 
fect legal  title.  His  intention  was  to  borrow  the  money  from  the  bank, 
and  the  bank's  intention  was  to  lend  him  the  money,  on  the  faith,  orig- 
inally, of  his  equitable  ownership  of  an  interest  in  the  land,  which  eq- 
uitable ownership  gradually  ripened  into  a  complete  equitable  interest, 
and  then  into  a  complete  legal  title.  The  bankrupt  testified  tliat  he 
carried  the  deed  to  the  bank  with  the  intention  that  the  bank  should 
hold  it  as  security  for  the  debt  he  owed  it.  "It  was  my  [the  bank- 
rupt's] intention  and  also  the  bank's.  *  *  *  j  knew  tiie  bank  was 
entitled  to  the  land  when  I  paid  the  balance  of  the  purchase  money. 
The  bank  had  required  me  to  bring  the  deed  to  it" 

The  statute  of  South  Carolina,  omitting  the  inunaterial  portions, 
governing  the  recording  of  instruments  in  that  state,  as  set  out  in  the 
Civil  Code  of  that  state,  is  in  the  following  language : 
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"Sec.  3542. — What  Instruments  are  to  he  Recorded—When,  Where,  and  Ef- 
fect,— ^All  deeds  of  conveyance  of  lands,  tenements  or  hereditaments,  either  tn 
fee  simple  or  for  life;  all  deeds  of  trust  or  instruments  in  writing,  conveying 
either  real  or  personal  estate,  and  creating  a  trust  or  trusts  in  regard  to 
such  property,  or  charging  or  incumbering  the  same ;  all  mortgages  or  instru- 
ments in  writing  in  the  nature  of  a  mortgage  of  any  property,  real  or  per- 
sonal; ♦  ♦  ♦  and,  generally,  all  Instruments  in  writing  now  required  by 
law  to  be  recorded  in  the  office  of  register  of  mesne  conveyances,  or.  clerk  of 
court  in  those  counties  where  the  office  of  register  of  mesne  conveyances  has 
been  abolished,  or  in  Uie  office  of  the  secretary  of  state,  delivered  or  executed 
on  and  after  the  first  day  of  May  in  the  year  of  our  Lord,  one  thousand  nine 
hundred  and  nine,  shall  be  valid,  so  as  to  affect  from  the  time  of  such  deliv- 
ery or  execution  the  rights  of  subsequent  creditors  (whether  lien  creditoiB 
or  simple  contract  creditors)  or  purchasers  for  valuable  consideration  with- 
out notice,  only  when  recorded  within  ten  days  from  the  time  of  such  deliv- 
ery or  execution  in  the  office  of  the  register  of  mesne  conveyance  or  clerk  of 
court  of  the  county  where  the  property  affected  thereby  is  situated,  in  the  case 
of  real  estate :  *  *  *  Provided,  nevertheless,  that  the  recording  and  record 
of  the  above  mentioned  deeds  or  instruments  of  writing  subsequent  to  the  ex- 
piration of  said  ten  days  shall,  from  the  date  of  such  record,  operate  as  no- 
tice to  all  who  may  subsequently  thereto  become  creditors  or  purchasera** 

We  are  clear  in  our  mind  that  this  statute  required  the  original  bond 
for  title  from  Mrs.  Mealing  to  the  bankrupt  to  be  recorded ;  but,  how- 
ever this  may  be,  it  certainly  required  the  transfer  of  the  bond  to  the 
bank  as  security  for  Rosenthal's  indebtedness  to  be  recorded.  Cer- 
tainly these  transfers  had  the  effect  of  "charging  or  incumbering"  the 
land  or  Rosenthal's  interest  in  same,  and  these  transfers  were  also 
"mortgages  or  instruments  in  writing  in  the  nature  of  a  mortgage,"  on 
said  property  or  Rosenthal's  interest  in  same  within  the  meaning  of 
the  South  Carolina  statute;  such  interest  under  the  circimistances, 
being  real  estate. 

[3]  The  first  transfer,  to  the  National  Bank  of  Augusta,  was  actu- 
ally recorded,  but  improperly  so;  the  last  transfer,  to  the  Geoi^a 
Railroad  Bank,  was  not  recorded.  Section  1352  of  the  South  Carolina 
Code  provides  that: 

"Before  any  deed  or  other  instrument  in  writing  can  be. recorded  In  this 
state,  the  execution  thereof  shall  be  first  proved  by  the  afiidavit  of  a  subscrib- 
ing witness  to  said  instrument,  taken  before  some  officer  within  this  state 
competent  to  administer  an  oath.  If  the  affidavit  be  taken  without  the  limits 
of  this  state,  it  may  be  before  a  conunissioner,"  eta 

The  first  transfer,  which  was  recorded,  was  not  probated  in  accord- 
ance with  the  provisions  of  the  South  Carolina  Code,  and  therefore  its 
record  was  a  nullity.  Watts  v.  Whetstone,  79  S.  C.  357,  60  S.  E.  703 ; 
Woolfolk  V.  GraniteviUe  Mills,  22  S.  C.  332. 

From  the  foregoing  authorities,  the  court  has  therefore  reached  the 
conclusion  that  the  transfers  of  the  bond  for  title  in  question  should, 
under  the  laws  of  the  state  of  South  Carolina,  have  been  recorded,  and 
that  the  record  of  the  first  transfer  was  a  nullity,  and  the  last  transfer 
was  not  recorded,  and,  even  if  recorded,  the  record  was  likewise  a 
nullity,  because  not  properly  probated,  as  required  by  the  statute. 

[4]  2.  The  next  question  is  as  to  the  effect  of  the  transfers  not  be- 
ing properly  recorded.  Section  3542  of  the  South  Carolina  Code, 
quoted  above,  provides  that  such  instruments — 

"shall  be  valid,  so  as  to  affect  from  the  time  of  such  delivery  or  execution 
the  rights  of  subsequeut  creditors  (whether  lien  creditors  or  simple  creditors) 
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or  purchasers  for  valuable  consideration  without  notice,  only  when  recorded 
within  ten  days  from  the-  time  of  such  deliTery  or  execution/*  etc. 

Before  the  passage  of  the  amendment  of  1910  to  the  Bankruptcy 
Act,  which  vested  trustees  with  all  the  rights,  remedies,  and  powers  of  a 
creditor  holding  a  lien  by  legal  or  equitable  proceedings  thereon,  it  was 
held  by  the  federal  courts  having  jurisdiction  in  South  Carolina  that 
tlie  failure  to  record  such  instruments  was  to  render  same  invalid  as 
against  all  subsequent  creditors,  and  that  the  fund  arising  from  the 
mortgaged  property  should  be  distributed  among  such  subsequent  cred- 
itors, to  the  exclusion  of  both  antecedent  creditors  and  the  mortgagee. 
In  re  Cannon  (D.  C.)  121  Fed.  582;  Sinmions  v.  Greer  (C.  C.  A.  4th 
Cir.)  174  Fed.  654,  98  C.  C.  A.  408,  affirming  the  same  case  in  the  Dis- 
trict Court,  reported  in  164  Fed.  300. 

Both  of  these  cases  arose,  however,  before  the  passage  of  the  above- 
mentioned  amendment  of  1910,  vesting  the  trustee  with  the  rights  of 
a  lien  creditor.  Since  that  amendment  the  Circuit  Court  of  Appeals 
of  the  Fourth  Circuit,  which  embraces  South  Carolina,  in  passing  upon 
a  similar  question  in  the  case  of  Townsend  v.  Ashepoo  Fertilizer  Co., 
212  Fed.  97,  128  C.  C.  A.  613,  held  that  a  mortgage  not  recorded  in 
South  Carolina  was  invalid  against  a  trustee  in  bankruptcy;  the  con- 
cluding sentence  in  the  opinion  being  as  follows : 

"It  follows  that  the  proceeds  of  the  property  herein  involved  must  be  dis- 
tributed among  all  of  the  creditors  of  the  bankrupt  without  distinction." 

Judge  Johnson,  of  the  Western  District  of  South  Carolina,  has  re- 
cently held  to  the  same  eflfect.  In  re  M.  L.  B.  Sturkey  Co.  (D.  C.)  224 
Fed.  251. 

The  question  of  whether  a  seal  was  attached  to  the  transfers,  or  not, 
is  immaterial  under  a  recent  statute  of  South  Carolina  embodied  in 
section  2535  of  the  Civil  Code  of  that  state,  which  provides  as  follows : 

"Sec.  2635.— TTfta*  Considered  Sealed  7n«tn«we»i<«.— Whenever  it  shall  ap- 
pear from  the  attestation  clause  or  from  the  other  parts  of  any  instrjiment 
in  writing  that  it  was  the  intention  of  the  party  or  parties  thereto  that  said 
instrument  should  be  a  sealed  instrument,  then  said  instrument  shall  be  con- 
strued to  be»  and  shall  have  the  effect  of,  a  sealed  instrument,  although  no  seal 
be  actually  attached." 

Giving  due  effect  to  the  recording  statutes  of  South  Carolina  and 
to  the  purposes  of  same,  the  foregomg  conclusions  are  in  accordance 
with  the  equities  of  the  case.  It  appears  that  the  bankrupt  went  into 
possession  of  the  real  estate  in  question  under  the  bond  for  title  in 
question,  and  placed  something  like  $20,000  worth  of  improvements 
on  it,  and  operated  a  business  on. same,  and  then  in  effect  mortgaged 
the  property  to  the  bank  as  security  for  an  indebtedness.  This  trans- 
fer or  mortgage,  however,  was  not  recorded,  so  as  to  place  the  world 
upon  notice  of  the  incumbrance.  Under  the  universal  construction, 
therefore,  of  the  statutes  governing  the  recording  of  instruments,  both 
in  the  United  States  courts  and  the  federal  courts,  the  failure  to  re- 
cord the  transfers  was  fatal  to  the  lien  of  the  bank.  The  court  is  of 
the  opinion,  as  above  stated,  that  even  before  the  bankrupt  had  paid 
up  all  of  the  purchase  money  he  had  a  substantial  interest  in  the  land, 
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and  that  the  transfer  of  this  interest  at  such  a  time  as  security  for  a 
debt  should  have  been  recorded.  The  case,  however,  became  stronger 
against  the  bank  when  the  bankrupt  paid  up  the  balance  of  the  pur- 
chase money  and  thus  became  vested  with  the  complete  equitable  title 
to  the  property,  and  still  more  so  when  he  obtained  legal  title  to  the 
property,  which  was  sufficient  to  vest  a  full,  complete,  and  perfect  title 
in  him.  As  the  matter  then  stood,  he  had  title  to  the  property,  and  yet 
there  was  an  incumbrance  on  same  (which  the  referee  correctly  held 
not  to  have  been  waived  by  the  bank),  and  this  incumbrance  was  not 
recorded. 

The  court,  therefore,  holds  that  the  referee  erred  in  not  giving  the 
proper  construction  to  the  recording  statute  of  the  state  of  South  Car- 
olina, and  the  order  of  the  referee  complained  of  is  reversed  and  set 
aside. 


RYAN  T.  CAVANAGH  et  aL 
(Dlgtrlct  Court,  S.  D.  Iowa,  O.  D.    September  1,  1916.) 

1.  Partnership  ^=»183(5) — Use  of  Firm  Propebtt — ^Payment  of  Iitdividuai. 

Debts. 

The  rule  of  administration  of  the  property  of  a  partnership  in  the 
courts  that  partnership  creditors  have  a  right  to  the  application  of  the 
firm  assets  first  to  the  payment  of  the  firm  debts  does  not  supersede  the 
rule  of  operation  of  partnership  affairs  that  the  partners  can,  with  the 
consent  of  all  of  them,  dispose  of  the  firm  property,  transfer  it  Into  in- 
dividual property,  or  apply  it  to  the  payment  of  individual  debts,  even 
if  the  firm  is  insolvent,  until  the  property  is  in  the  custody  of  the  court, 
so  that  the  use  of  partnership  property  with  the  consent  of  all  the 
partners  to  pay  individual  debts  is  not  a  fraud  in  law,  nor  can  the  part- 
nership creditors  complain  thereof. 

[Ed.  Note. — For  other  cases,  see  Partnership,  Cent  Dig.  |§  330,  331, 
833.  334;   Dec.  Dig.  «=»183(5).] 

2.  Bankrxtftct  (9=»149 — Partnership  ^=s>179 — ^Trustees — ^Right  Acquired — 

Partnership  Property. 

Where  one  partner  uses  firm  property  to  pay  his  individual  debts  with- 
out the  consent  of  his  partner,  the  latter  can  recover  tlie  property  and  his 
right  to  do  so  is  one  which  passes  to  the  firm's  trustee  In  bankruptcy. 

CEd.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  i  229;  Dec. 
Dig.  «S=»149;   Partnership,  Cent.  Dig.  ff  310,  314;   Dec  Dig.  «=»179.] 

3.  Partnership  ^s>54 — ^Evidence — Sufficiency. 

In  a  suit  by  the  trustee  of  a  bankrupt  bank  to  recover  assets  of  the 
bank  applied  to  the  payment  of  a  debt  of  the  cashier,  evidence  held  to 
show  that  the  bank  was  conducted  by  a  partnership  composed  of  the 
cashier  and  his  brother. 

[Ed.  Note. — For  other  cases,  see  Partnership,  Cent  Dig.  B  77,  79; 
Dec.  Dig.  t@=»54.] 

4.  Partnership  <g=»27,  52. — Contract — ^Implied  Contract. 

Partnership  relations  are  founded  in  contract,  but  the  contract  may 
be  implied  as  well  as  express,  and  may  be  established  by  drcumstantia.' 
evidence  as  well  as  by  direct  evidence. 

[Ed.  Note. — For  other  cases,  see  Partnership,  Cent  Dig.  Si  29,  75,  77, 
79;    Dec.  Dig.  €=>27,  52.] 

'^=>For  other  cases  see  same  topic  &  KSY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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Ow  Bankbtjftot  ^=s>303(1) — ^Actions  bt  Trustee — Burden  of  Pboot. 

In  an  action  by  a  trustee  In  bankruptcy  to  recover  firm  assets  applied 
to  the  payment  of  the  debt  of  a  partner,  the  burden  Is  on  defendants  to 
prove  that  the  payment  was  made  with  the  consent  of  the  other  partner. 

[Ed.  Note.~-FOr  other  cases,  see  Bankruptcy,  Cent.  Dig.  II  458,  459; 
Dec.  Dig.  «=>303(1).] 

0.  Partnership  ^=»217(3)— FntH  Asskts— Afplioation — Individual  Debts — 
Consent — Bvidbncb. 

Proof  that  one  member  of  a  banking  partnership  had  permitted  an- 
other to  manage  the  bank,  to  become  deeply  indebted  to  It,  and  to  dis- 
pose of  the  bank's  assets,  without  proof  that  the  former  knew  of  any 
previous  sale  of  the  bank's  notes  for  other  than  bank  purposes,  or  that  he 
had  knowledge  of  the  application  of  the  notes  in  controversy  to  the 
payment  of  an  individual  debt,  does  not  show  consent  to  such  application. 

[Ed.  Note.— For  othe^  cases,  see  Partnership,  Cent  Dig.  f§  323,  330; 
Dec  Dig.  <8=»21T(3).] 

T.  Bankruptcy  ^»>149 — Rights  of  Trustee — ^Partnership  Property — ^Appli- 
cation TO  Individual  Debts. 

A  trustee  in  bankruptcy,  suing  in  the  right  of  one  partner  to  recover 
firm  assets  from  one  to  whom  they  had  been  transferred  in  payment  of 
the  individual  debt  of  another  partner,  Is  not  limited  to  a  recovery  of  the 
amount  received  by  the  partner,  though  the  latter  had  authority  to  sell 
the  notes  for  firm  purposes  and  the  transaction  was  in  form  a  sale,  but 
can  recover  the  notes  still  uncollected  and  the  amount  collected  on  the 
others,  since  equity  will  not  consider  the  form,  but  will  look  to  the  sub- 
stance. 

(Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  |  229;  Dee. 
Dig.  «=»149.] 

At  Law.  Action  by  Charles  O.  Ryan,  as  trustee  in  bankruptcy, 
against  John  A.  Cavanagh,  individually  and  as  trustee,  and  others. 
CXi  final  hearing.    Decree  ordered  for  plaintiff. 

Kelleher  &  Price,  of  Ft.  Dodge,  Iowa,  for  complainant. 

E.  J.  Kelly,  of  Des  Moines,  Iowa,  for  respondents. 

WADE,  District  Judge.  This  action  is  brought  by  the  plaintiff, 
trustee  in  bankruptcy  of  the  Farmers'  Bank  of  Radcliff,  Iowa,  and 
John  E.  Himmel,  and  Henry  D.  Himmel,  alleged  to  be  partners  con- 
ducting said  bank,  having  been  adjudged  bankrupt,  and  the  plaintiff 
is  the  trustee  in  said  bankruptcy  proceedings.  He  brings  this  action 
to  recover  certain  promissory  notes,  or  the  proceeds  thereof,  which 
were  the  property  of  the  Farmers'  Bank  of  Radcliff,  and  which  were 
transferred  by  John  E.  Himmel  to  the  German  Savings  Bank  of  Des 
Moines,  Iowa,  some  time  prior  to  the  bankruptcy. 

It  is  claimed  by  the  plaintiff  that  said  notes  were  transferred  by 
said  John  E.  Himmel,  one  of  the  partners,  without  authority  of  the 
partnership  or  his  copartner,  in  pa)mient  of  a  private  debt  of  the  said 
John  E.  Himmel.  Insolvency  of  the  partnership  and  partners  is  also 
alleged. 

[1]  There  cannot  be  much  dispute  about  the  law  in  this  case.  It  is 
clearly  and  emphatically  expressed  by  Judge  Sanborn  in  Sargent  v. 

^=»Por  oUier  cases  see  same  topic  A  KEY- NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Blake,  160  Fed.  57,  87  C.  C.  A.  213,  17  L.  R.  A.  (N.  S.)  1040,  IS  Ann. 
Cas.  58,  from  which  I  quote: 

''There  are  two  rules  of  law  which  at  different  times  apply  to  the  manage- 
ment and  disposition  of  the  property  of  a  partnership:  First,  partners  own, 
and,  with  the  consent  of  each,  have  the  right  and  power  to  sell  and  dispose 
of  the  partnership  property,  to  transform  it  into  the  individual  property  of 
one  or  more  of  the  partners,  to  apply  it  or  its  proceeds  to  the  payment  of  their 
Individaal  debts  in  preference  to  those  of  the  partnership,  and  to  make  such 
other  honest  disposition  of  it  as  they  deem  fit ;  second,  in  the  administration 
of  the  property  of  a  partnership  in  the  courts,  the  creditors  of  the  partner- 
ship have  the  right  to  the  application  of  the  partnership  property  to  the  pay- 
ment of  the  partnership  debts  in  preference  to  the  individual  debts  of  the  re- 
spective partners.  The  first  is  a  rule  of  operation,  the  second  a  rule  of  admin- 
istration. The  first  governs  during  the  operation  of  the  partnership  business 
and  the  disposition  of  the  partnership  property  by  the  partners,  the  second 
operates  during  the  administration  of  the  partnership  property  after  it  is 
brought  into  the  custody  of  a  court.  The  first  rule  prevails  until  by  some  suit 
or  act  the  interposition  of  some  court  is  invoked  to  administer  the  partnership 
property,  and  until  that  time  the  second  rule  is  ineffective.  Before  the  part- 
nership property  Is  placed  in  custodia  legis  for  administration,  it  is  not  held 
in  trust  for  the  payment  of  the  partnership  creditors  in  preference  to  the  cred- 
itors of  the  individual  partners.  The  partnership  creditors  have  no  lien  up- 
on it,  and  no  independent  right  to  its  application  to  the  payment  of  their 
claims  in  preference  to  the  claims  of  the  creditors  of  the  individual  partners. 
£3ach  partner,  however,  has  the  right  to  require  the  partnership  property  to  be 
applied  to  the  payment  of  the  partnership  debts  in  preference  to  the  debts 
of  the  individual  partners,  to  the  end  that  he  may  not  be  required  to  pay  the 
former  out  of  his  individual  estate.  The  right  of  the  creditors  of  the  partner- 
ship to  payment  out  of  the  partnership  property  in  preference  to  the  individ- 
ual creditors  is  ttie  mere  right  by  subrogation  or  derivation  to  enforce  this 
right  of  one  of  the  partners  after  the  partnership  property  has  been  placed 
in  the  custody  of  the  law.  Until  it  has  been  so  placed,  each  partner  has  ple- 
nary power  at  any  time  to  release  or  waive  this  right,  and  if  each  partner  has 
done  so  and  at  the  time  the  property  comes  within  the  Jurisdiction  of  a  court 
no  partner  has  this  right,  then  no  creditor  of  the  partnership  has  it,  for  a 
stream  cannot  rise  higher  than  its  source." 

After  citing  authorities  holdinc^  that  partners  may  not,  even  with  the 
consent  of  all  the  partners,  lawfully  appropriate  partnership  property 
to  their  individual  debts,  when  they  and  their  partnership  are  insolvent. 
Judge  Sanborn  says: 

"The  decisions  in  these  and  many  othier  cases  have  been  carefully  consider- 
ed, but  because  insolvency  does  not  deprive  persons  of  their  right  to  dispose 
of  their  property  for  lawful  purposes,  because  the  application  of  partnership 
property  with  the  consent  of  all  the  partners  to  the  payment  of  the  individual 
debts  of  the  partners  in  preference  to  those  of  the  partnership  is  a  lawful  pur- 
pose so  long  as  no  application  for  the  interposition  of  a  court  to  administer 
the  property  is  made,  and  the  creditors  paid  have  no  reasonable  cause  to 
believe  that  a  preference  is  intended,  because  until  the  partnership  property 
is  placed  in  custodia  legis  the  rule  of  administration  does  not  take  effect  and 
the  preferential  equities  of  the  partnership  creditors  do  not  attach  to  it  ei- 
ther by  way  of  trust  or  lien,  and  because  the  Supreme  Court,  by  whose  deter- 
mination this  court  must  be  guided,  and  the  weight  of  modem  authority 
have  so  determined,  we  are  constrained  to  hold,  and  do  decide  that,  when  aU 
the  partners  consent,  their  application  of  the  partnership  property  to  the  pay- 
ment of  an  individual  debt  of  a  partner  within  fdur  months  of  the  filing  of  a 
petition  in  bankruptcy,  while  the  partners  and  the  partnership  are  insolvent, 
does  not  evidence  any  intent  on  the  part  of  the  debtors  to  hinder,  delay,  or 
defraud  the  creditors  of  the  partnership  within  the  meaning  of  section  67e  oH 
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the  bankruptcy  law,  and  it  is  not  yold  or  yoidable  where  the  creditor  paid 
has  no  reasonable  cause  to  believe  that  a  preference  was  Intended  by  the  pay- 
ment" 

Supporting  these  statements  numerous  authorities  are  presented. 
These  principles  were  reaffirmed  by  the  same  court  in  Crawford  v. 
Sternberg,  220  Fed.  73,  135  C.  C.  A.  641,  and  cited  with  approval  in 
Re  Baker  &  Edwards  (D.  C.)  224  Fed.  611.  It  is  approved  and  dis- 
tinguished in  Amundson  v.  Folsom,  219  Fed.  122,  135  C.  C.  A.  24. 

So  we  must  proceed  upon  the  settled  doctrine  that  the  use  of  part- 
nership property  to  pay  individual  debts  when  the  partnership  consents 
does  not  in  law  constitute  fraud;  nor  can  partnership  creditors  com- 
plain thereof. 

[2]  We  must  also  proceed  upon  the  settled  doctrine  that,  where 
partnership  assets  are  used  by  one  partner  to  pay  his  individual  debt 
without  the  consent  of  his  copartners,  the  nonconsenting  partner  has 
the  right  to  recover  the  property,  and  in  case  of  bankruptcy,  the  trus- 
tee has  the  same  right.  A  trustee  in  bankruptcy  becomes  vested  with 
all  the  property  rights  of  the  bankrupt,  and  he  is  empowered  to  re- 
cover any  property  which  the  bankrupt  could  recover  in  order  that 
it  may  be  applied  to  the  payment  of  his  debts. 

Under  the  evidence  in  this  case,  there  is  no  proof  that  the  transac- 
tion between  John  E.  Himmel  and  John  A.  Cavanagh  was  with  actual 
intent  to  defraud  creditors ;  the  intent  of  John  E.  Himmel  was  to  meet 
the  embarrassing  position  in  which  he  was  placed  by  having  trans- 
ferred to  the  German  Savings  Bank  certain  forged  paper.  The  in- 
tent and  purpose  of  John  A.  Cavanagh  was  to  secure  payment  of  the 
debt  or  collateral  in  place  of  the  forged  paper,  and  while  the  evidence 
shows  that  his  efforts  were  vigorous  and  positive,  they  must  be  con- 
sidered in  connection  with  the  provocation  which  he  had. 

There  is  no  question  but  that  the  notes  transferred  by  John  E.  Him- 
mel were  partnership  property  if  a  partnership  existed;  they  were 
payable  to  John  E.  Hinunel  as  cashier,  so  that  Cavanagh  and  the  Ger- 
man Savings  Bank  had  full  knowledge  of  their  ownership  by  the  bank. 
But  I  must  assume  that  Cavanagh  believed  that  a  transfer  of  the 
notes  under  the  circumstances  would  be  valid  in  law;  otherwise  he 
would  not  have  accepted  them. 

In  view  of  the  foregoing,  this  case  must  turn  upon  the  determina-: 
tion  of  two  questions  of  fact:  First,  was  the  bank  conducted  by  a 
partnership ;  and,  second,  if  so,  did  Henry  D.  Himmel  consent  to  the 
transfer  of  these  notes,  which  belonged  to  the  bank,  to  pay  or  settle 
the  private  debt  of  John  E.  Himmel  ? 

[3,  4]  As  to  the  first,  there  is  no  question  in  my  mind  but  that  a 
partnership  existed.  Partnership  relations  are  founded  in  contract, 
but  contracts  may  be  implied  as  well  as  expressed,  and  may  be  estab- 
lished by  circumstantial  evidence  as  well  as  by  direct  evidence.  No 
one  can  follow  the  history  of  this  bank  and  not  be  convinced  that  as 
between  the  brothers,  Henry  and  John,  there  was  a  recognition  of 
the  fact  that  they  were  both  interested  in  the  hank,  and  in  its  profits, 
and  in  its  losses.  There  is  not  a  word  of  evidence  which  indicates  that 
the  bank  was  an  individual  affair.    John  and  Henry  had  represented 
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themselves  for  years  as  officials  of  the  bank,  John  as  cashier,  Henry 
as  vice  president,  and  later,  president.  By  their  letter  heads  upon 
which  these  titles  were  carried,  there  was  a  declaration  to  the  world 
by  both  parties;  that  they  were  officers  of  a  joint  enterprise.  The 
use  of  these  letter  heads  so  inscribed  constituted  a  solemn  declaration 
by  both  parties  that  it  was  a  joint  enterprise.  Placing  upon  their  acts 
and  conduct  the  construction  which  would  occur  to  the  ordinary  mind, 
the  bank  was  represented  to  be  either  a  corporation  or  a  partnership, 
and  it  was  not  a  corporation.  The  specific  relations  of  this  joint  en- 
terprise may  not  have  been  determined,  but  if  the  bank  had  succeeded 
and  made  large  profits,  would  any  one  contend  that  John  E.  Himmel 
could  appropriate  all  these  profits,  and  that  any  court  would  sustain 
the  transaction?  And  in  the  hour  of  failure,  is  there  any  one  that 
would  contend  that  Henry  D.  Himmel  could  avoid  liability  under  all 
the  facts,  for  the  debts  of  the  bank?  There  are  cases  in  which  individ- 
uals are  held  to  be  partners  so  far  as  creditors  are  concerned,  but  not 
partners  inter  se ;  but  this  is  not  such  a  case.  It  must,  of  course,  be 
conceded  that  Henry  D.  Himmel  was  either  a  partner  or  an  employe. 
He  had  devoted  much  time  to  the  business  of  the  bank ;  had  transact- 
ed some  of  its  important  business;  had  kept  some  of  its  important 
records ;  but  there  is  not  a  word  of  evidence  to  indicate  that  he  was 
a  mere  employe.  These  facts,  together  with  the  sworn  testimony  of 
both  parties,  leave  no  doubt  as  to  the  fact  that  a  partnership  existed. 

[5]  It  is  earnestly  contended  that,  even  if  a  partnership  existed, 
the  evidence  established  the  fact  that  Henry  D.  Himmel  consented  to 
the  transfer  of  the  notes  in  controversy  to  settle  the  private  debt  of 
John  E.  Himmel.  I  cannot  agree  that  there  is  proof  of  his  consent. 
The  burden  of  proof  is  upon  Bie  defendants,  and  the  fact  of  consent 
must  be  established  by  a  preponderance  of  the  evidence;  but  there 
is  practically  no  evidence.  There  is  evidence,  of  course,  that  Henry 
had  permitted  John  E.  Himmel  to  manage  the  bank  in  his  own  way, 
and  that  he  had  knowledge  of  the  sale  of  notes  by  John;  but  there 
is  no  evidence  that  I  recall  showing  that,  at  any  previous  time,  notes 
belonging  to  the  bank  had  ever  been  transferred  for  any  except  bank 
uses;  nor  is  there  evidence  which  establishes  that  at  any  time  John 
E.  Himmel  used  the  assets  of  the  bank  directly  to  pay  his  debts.  It 
is  true  that  he  used  the  money  of  the  bank,  but  it  was  charged  up  upon 
the  books  as  an  overdraft. 

[8]  It  is  true  that  Henry  permitted  the  business  of  the  bank  to  be 
run  in  a  most  reckless  way,  and  permitted  John  E.  Himmel  to  be- 
come deeply  involved  in  debt  to  the  bank,  but  consent  to  a  transaction 
of  the  kind  in  suit  cannot  be  established  by  such  evidence.  There 
is  no  element  of  estoppel  based  upon  a  long  course  of  conduct  be- 
tween the  parties,  nor  is  it  claimed  that  Cavanagh,  or  the  German 
Savings  Bank,  proceeded  upon  the  assumption  that  John  had  power 
to  use  the  notes  of  the  bank  for  his  own  individual  purposes,  based 
upon  any  previous  transactions,  of  which  Cavanagh  or  the  bank  had 
knowledge. 

To  establish  the  consent  of  a  copartner  to  the  use  of  firm  property 
for  individual  purposes,  it   should   appear  that  the  copartner  had 
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knowledge  of  the  specific  transaction.  He  may  have  consented  to 
previous  use  of  bank  assets  for  individual  purposes,  but  except  as 
in  certain  cases  estoppel  might  arise,  which  is  not  present  in  this 
case,  there  should  be  actual  consent  to  the  particular  transaction.  A 
partner  might  consent  to  the  use  of  a  certain  amount  by  his  co- 
partner for  a  specific  private  purpose.  This  consent  might  depend, 
to  a  considerable  extent,  upon  the  condition  of  the  affairs  of  the 
partnership  and  its  ability  to  take  care  of  its  customers  and  its  cred- 
itors, and  the  partner  certainly  should  have  the  opportunity  of  con- 
sidering the  amount  of  the  assets  to  be  taken — the  purpose  to  which 
they  were  to  be  applied,  and  the  condition  of  the  partnership  busi- 
ness at  the  time  with  reference  to  the  payment  of  partnership  lia- 
bilities. 

This  question  is  not  only  important  in  this  case,  but  it  is  important 
in  all  partnership  transactions.  Opinions  of  courts  are  not  only  for 
the  benefit  of  counsel,  but  are  intended  as  a  guide  to  business  men  in 
the  transaction  of  their  business  affairs,  and  it  would  be  a  dangerous 
doctrine  to  hold  that  one  partner,  without  the  consent  of  his  co- 
partner, could  divert  the  assets  of  the  firm  to  the  payment  of  his 
individual  creditors,  without  at  least  conferring  with  his  copartners 
upon  the  subject;  and  it  would  be  a  dangerous  doctrine  to  permit 
the  transaction  to  be  sustained,  simply  because,  during' a  long  course 
of  dealings,  the  nonconsenting  partner  had  shown  his  confidence  in 
his  copartner  by  permitting  him  to  have  full  charge  of  the  business. 

A  large  part  of  the  business  of  the  world  is  transacted  by  partner- 
ships, zud  men  would  hesitate  to  enter  a  partnership  if  a  copartner 
could  legally  deprive  the  partnership  of  its  assets  for  private  use, 
without  consulting  those  jointly  interested  with  him  in  the  owner- 
ship of  the  property. 

It  follows  from  the  foregoing,  that  the  plaintiff  is  entitled  to  fol- 
low and  recover  the  partnership  property,  wrongfully  diverted. 

[7]  Counsel  contend  that  there  was  in  fact  a  sale  of  these  notes, 
and  that  John  E.  Himmel  had  power  to  sell  the  notes,  and  that  the 
defendants  cannot  be  held  liable  beyond  the  amount  for  which  he 
agreed  to  sell  them.  It  is  true  that  there  was  a  sale  in  form,  but 
courts  of  equity  do  not  consider  forms;  they  consider  substance. 
They  do  not  consider  the  question  as  to  how  the  thing  was  done, 
but  they  consider  what  was  done,  and  the  motive  and  the  intent  of 
the  parties  in  doing  it.  As  Judge  Hook  said  in  Amundson  v.  Fol- 
som,  supra:  "It  is  too  narrow  a  view  to  regard  each  step  in  the 
transaction  separately  and  independently."  He  further  says:  "It 
is  not  always  safe  to  venture  a  prohibited  course  on  a  mosaic  of 
sound,  but  unrelated,  rules  of  law."  What  was  actually  done  by 
John  E.  Himmel,  was  to  take  these  notes,  and  through  the  transac- 
tion with  the  German  Savings  Bank,  pay  his  personal  debt.  Counsel 
say  he  had  authority  to  sell  the  notes  of  the  bank.  This  is  too  broad 
a  statement.  He  had  only  authority  to  sell  the  notes  of  the  bank,  for 
the  bank,  and  in  the  transaction  of  the  business  of  the  bank. 

I  cannot  concede  that,  if  John  E.  Himmel  took  $10,000  worth  of 
notes  out  of  the  bank,  and  sold  them  to  a  party  who  knew  that  the 
238  F.— 69 
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sale  was  for  private  purposes  for  $5,000,  and  retained  the  money, 
the  other  partner  would  be  compelled  to  resort  to  an  action 
against  him  to  recover  the  $5,000.  He  would  have  a  right  to  recover 
the  notes,  because  the  whole  transaction  was  without  authority.  An 
employe  of  a  bank  may  have  power  to  sell  the  notes  of  the  bank,  but 
it  would  not  be  contended  that  if  he  sold  them  for  his  own  private 
use,  and  the  purchaser  knew  that  he  was  selling  them  for  his  own 
private  use,  that  the  bank  would  be  limited  to  an  action  against  him 
to  recover  the  money. 

"It  is  too  narrow  a  view  to  regard  each  step  in  the  transaction" 
with  the  German  Savings  Bank.  The  bank  by  these  different  steps 
acquired  the  notes  which  were  the  assets  of  the  bank,  which  John  E. 
Himmel  had  no  power  to  deliver  to  them  under  the  circumstances. 
These  assets  in  equity  still  belong  to  the  partnership  and  to  the  trus- 
tee in  bankruptcy  now  representing  the  partnership.  In  so  far  as 
they  have  been  collected,  the  proceeds  thereof  belong  to  the  trustee. 

Now,  I  am  not  sure  that  I  have  a  clear  idea  of  the  exact  amount 
which  the  plaintiff  is  still  entitled  to  recover.  He  is  entitled  to  re- 
ceive the  notes  still  uncollected,  and  the  proceeds  of  those  collected, 
and  I  have  no  doubt  that  counsel  can  agree  in  preparing  the  decree, 
upon  this  amount 

Now,  as  to  the  parties  liable,  under  my  view  of  this  case,  John  A. 
Cavanagh  is  not  personally  liable,  but  he  is  liable  as  trustee  of  the 
German  Savings  Bank,  to  a  decree  directing  him,  as  such  trustee,  to 
turn  over  any  part  of  the  assets  that  may  be  in  his  hands. 

I  do  not  remember  whether  the  German  Savings  Bank  lizs  been 
fully  dissolved  and  out  of  business;  if  not,  it  is  liable  to  the  extent 
of  any  assets  held  by  it,  though,  as  I  understand  the  record,  it  has 
no  assets — all  its  assets  having  passed  either  to  the  Des  Moines  Na- 
tional Bank,  or  to  John  A.  Cavanagh,  trustee.  If  any  of  these  as- 
sets passed  to  the  Des  Moines  National  Bank,  it  is  liable  to  the  ex- 
tent of  the  assets  so  received,  and  i|j  this  connection  it  cannot  make 
any  difference  that  the  money  was  applied  upon  the  indebtedness  of 
the  Enamel  Company ;  nor  do  I  consider  the  Enamel  Company  direct- 
ly liable  to  the  plaintiff  herein.  It  is  a  proper  party  in  order  that  it 
may  be  bound  by  this  adjudication,  and  in  order  that  the  debts  which 
they  owed  to  the  bank,  which  were  canceled  by  the  application  of 
the  proceeds  of  the  notes,  may  be  reinstated,  and  the  court  will  hold 
jurisdiction  in  order  to  complete  all  the  equities  of  all  the  parties 
herein. 

I  apprehend  there  will  be  no  difficulty  in  the  preparation  of  a  decree 
which  will  insure  a  return  of  these  assets,  if  the  conclusions  of  the 
court  are  correct,  and  to  this  end  the  matter  of  preparation  of  the 
decree  is  submitted  to  counsel,  in  the  hope  that  a  form  may  be  agreed 
upon  which  will  protect  the  rights  of  all  parties.  If  not,  I  will  hear 
the  parties  further  upon  the  terms  of  the  decree. 

Any  decree  entered  will  reserve  proper  exceptions. 
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SABINE  HABDWOOD  CO.  T.  WEST  LUMBER  CO.  et  aL 
(District  Court,  B,  D.  Texas.    December  11,  191(5.) 

1«  COtTBTS  ^=»509— JUBISpiCTION — FEDERAL  AND   STATE  COUBTB. 

The  federal  District  Court  h&B  no  appellate  Jurisdiction  over  a  state 
District  Court,  and  must  respect  a  decree  entered  by  the  latter  court  with- 
in its  Jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  ||  1364-1371 ;  Dec. 
Dig.  4ft=»609.] 

2.  Vendob  and  Pubchaseb  €=»227,  229(6^  7)— Entbt  or  Judomsnt— Mistake- 

Notice. 

The  attorney  for  a  party  In  a  suit  to  determine  the  title  to  land,  In 
which  a  Judgment  by  agreement  was  rendered,  but  the  entry  thereof  by 
mistake  misstated  the  length  of  one  of  the  boundaries,  as  a  matter  of 
fact  as  well  as  by  legal  presumption,  had  notice  of  the  mistake,  and  pur- 
chased the  land  from  his  client  subject  to  the  right  of  the  other  party  to 
have  a  Judgment  entry  corrected. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  || 
474,  487;  Dec.  Dig.  <S=>227.  229(6,  7).] 

3.  Judgment  ^=>306 — Entbt — Cobbection — Mistake. 

The  entry  of  a  Judgment  Is  a  ministerial  act  of  the  clerk,  and  cannot 
affect  the  Judgment  as  rendered  by  the  court,  which  is  a  Judicial  act  and 
therefore  Rev.  St.  Tex.  1911,  art.  7758,  providing  that  any  final  Judgment 
rendered  in  any  action  for  the  recovery  of  real  estate  should  be  conclusive 
as  to  title  or  right  of  possession,  and  does  not  prevent  the  correction  of  a 
mutual  mistake  in  the  entry  of  this  Judgment,  whereby  the  land  was 
described  differently  than  in  the  Judgment  as  rendered. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent.  Dig.  |  698;  Dec.  Dig. 
«=s>30aj 

In  Equity.  Suit  for  partition  by  the  Sabine  Hardwood  Company 
against  the  West  Lumber  Company  and  others.  Decree  entered,  deter- 
mining a  disputed  boundary  adversely  to  plaintiflf's  clium. 

W.  D.  Gordon  and  Thos.  J.  Baten,  both  of  Beaumont,  Tex.,  for  com- 
plainant. 

Orgain,  Butler  &  BoHnger,  of  Beaumont,  Tex.,  and  Baker,  Botts, 
Parker  &.Garwood,  of  Houston,  Tex.,  for  defendants. 

RUSSELL,  District  Judge.  This  controversy  originally  arose  in  the 
state  court,  and  involved  the  title  to  the  J.  D.  Nash  survey  of  land. 
The  plaintiff  in  that  suit  was  Annie  T.  Lomax,  and  one  of  the  defend- 
ants was  H.  P.  Weir,  through  whom  the  plaintiff  in  this  suit,  Sabine 
Hardwood  Company,  claims.  One  of  the  controversies  between  the 
parties  to  the  suit  in  the  state  court  was  the  length  of  the  lines  of  the 
Nash  league,  one  of  the  parties  contending  that  the  south  lines  should 
be  5,000  varas  in  length,  and  the  other  party  contending  that  those 
lines  should  be  only  4,480  varas  in  length.  To  state  this  matter  differ- 
ently, one  of  those  parties  contended  that  the  southwest  comer  of  the 
Nash  was  on  the  east  bank  of  Menard  creek,  and  the  defendant  H.  P. 
Weir  contended  that  that  comer  should  be  520  varas  west  of  Menard 
creek.  The  parties  to  the  state  court  suit  finally  agreed  upon  a  judg- 
ment by  which  what  was  known  as  the  Garvey  survey  of  the  Nash 

^=:»For  oUier  casM  ■••  same  topic  ft  KET-NUMBER  in  aU  Kej-Nambarad  DisaaU  ft  biAaxaa 
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is  the  judicial  finding  of  the  court,  while  the  latter  is  but  the  minis- 
terial act  of  the  clerk. 

Mr.  Gordon  has. called  my  attention  to  article  7758  of  the  Revised 
Statutes  of  Texas,  having  reference  to  the  conclusive  effect  of  judg- 
ments in  cases  of  trespass  to  try  title.    The  language  is  : 

''Any  final  judgment  rendered  in  any  action  for  the  recovery  of  real  estate 
hereafter  commenced  shall  be  conclusive  as  to  the  title  or  right  of  possession 
established  in  such  action  upon  the  party  against  whom  it  is  recovered."  etc. 

This  statute,  by  its  terms,  relates  to  judgments  rendered,  and  cer- 
tainly cannot  be  invoked  in  favor  of  one  who  is  claiming*  under  a  judg- 
ment entry  made  by  mutual  mistake  and  incorrect,  and  who  took  his 
title  with  knowledge  that  the  judgment  entry  did  not  express  the  judg- 
ment actually  rendered  by  the  court. 

I  have  made  a  hasty  examination  of  some  of  the  authorities  to  show 
that  there  is  a  distinction  to  be  observed  by  the  courts  between  the 
entry  of  a  judgment  and  the  judgment  rendered.  I  have  had  occa- 
sion to  consult  '*Ria£l<-  nn  Ju(\gmt^n\^  "  and  I  find  the  same  question 
discussed  in  Cyc,  and  therefore  I  read  one  or  two  excerpts  from  the 
23d  Vol.  of  Cyc.  because  the  same  propositions  are  stated  with  more 
terseness  and  with  equal  deamess.  At  page  835,  this  language  is 
used : 

**The  rendition  of  a  judgment  Is  the  judicial  act  of  the  court  In  pronounc- 
ing the  sentence  of  the  law  upon  the  facts  in  controversy  as  ascertained  by 
the  pleadings  and  verdict  The  entry  of  a  judgment  is  a  ministerial  act, 
which  consists  in  spreading  it  upon  the  record  or  writing  It  at  large  in  a  dock- 
et  or  ether  official  book.  As  between  the  parties  a  judgment  duly  rendered  is 
valid  and  effective,  although  not  entered;  that  is,  the  neglect  or  failure  of 
the  clerk  to  make  a  proper  entry  of  the  judgment,  or  his  defective  or  inac- 
curate entry  of  it,  will  not  deprive  tt  of  the  force  of  a  judicial  decision.  Still 
a  judgment  is  not  complete  and  perfect  for  all  purposes  until  it  has  been 
'duly  entered.  Thus,  until  entered,  it  cannot  create  a  lien  upon  the  land  of  the 
debtor  such  as  to  affect  third  parties  or  support  a  claim  of  res  judicata  or 
former  adjudication.  As  it  is  the  duty  of  clerks  of  courts  to  enter  the 
judgments  of  the  courts,  it  will  be  presumed,  in  aid  of  a  judgment,  that  this 
duty  was  performed,  when  the  dockets  or  records  have  been  lost  or  destroyed, 
especially  after  the  lapse  of  a  considerable  period  of  time." 

Now,  on  page  866  I  find  this  language : 

''An  amendment  or  correction  may  be  allowed  at  any  time,  where  the  judg- 
ment as  entered  does  not  correspond  with  the  judgment  as  actually  rendered, 
or  with  the  intention  and  understanding  of  the  court  in  regard  to  its  form  or 
terms.  The  power  of  amendment  may  be  employed  to  strike  out  surplusage 
or  matter  improperly  Included  in  the  judgment,  to  correct  wrong  recitals,  to 
change  the  form  of  the  judgment  to  racike  it  correspond  with  the  facts  of  its 
rendition ;  and  it  may  be  employed  to  relieve  the  judgment  of  ambiguity,  or 
to  make  it  conform  to  the  verdict,  where  by  mistake  it  has  been  entered  In 
terms  different  therefrom.  And  so  the  court  may  amend  its  record  by  trans- 
ferring the  proceedings  to  the  proper  suit  when  by  mistake  they  have  been 
filed  in  a  suit  to  which  they  do  not  belong." 

I  read  again  from  page  874 : 

''If,  in  consequence  of  a  clerical  error  or  miscalculation  on  the  part  of  the 
clerk  of  the  court,  the  amount  of  the  recovery  in  a  judgment  is  stated  at  a 
wrong  sum,  the  efitry  may  be  amended  to  conform  to  the  truth.  So  an  amend- 
ment may  be  made  where  the  amount  of  the  judgment  is  in  excess  of  that 
daimed  by  the  plaintiff  in  his  pleadings,  or  greater  than  the  sum  found  by 
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the  verdict  or  ordered  by  tbe  court,  or  larger  tban  the  amount  which  limits 
the  Jurisdiction  of  the  court,  or  excessive  In  consequence  of  the  failure  to  al- 
low proper  credits,  although  not  where  the  excess  of  the  Judgment  is  due  to 
an  error  of  law,  as  where  it  Is  greater  than  the  evidence  will  support,  unless 
in  that  case  plaintiff  remits  the  excess." 

On  page  883  I  find  this  language : 

"The  amendment  or  correction  of  a  Judgment  relates  back  to  the  original ' 
Judgment  and  becomes  a  part  of  it  and  makes  the  Judgment  of  the  same  effect  . 
as  if  the  defects  or  mistakes  on  account  of  which  it  was  amended  had  never 
existed.  But  it  does  not  make  a  new  Judgment  or  confer  any  new  or  addi- 
tional rights.  Where  a  party  applies  for  and  obtains  an  amendment  of 
the  Judgment,  he  thereby  waives  all  erroneous  rulings  of  the  court  preceding 
the  Judgment.  An  amendment  of  the  Judgment  will  not  be  allowed  to  preju- 
dice the  rights  of  third  persons,  such  as  subsequent  Judgment  creditors,  pur- 
chasers, or  mortgagees,  who  have  acquired  Interests  of  value,  unless  they  have 
taken  with  notice,  or  where  the  amendment  is  made  at  the  same  term  at 
which  the  Judgment  was  rendered.  The  order  allowing  an  amendment  should 
contain  a  saving  of  the  Intervening  rl^ts  of  third  persons,  but  the  law  will 
make  this  reservation  whether  it  is  expressed  or  not" 

The  question  for  me  to  consider  is,  Was  this  proceeding  an  effort 
to  correct  an  error  of  law  in  the  original  judgment,  or  was  it  an  ef- 
fort to  correct  the  judgment  entry.  The  parties  in  the  whole  of  this 
litigation  have  viewed  it,  and  considered  it,  and  acted  upon  it,  as  a 
matter  in  which  it  was  attempted  to  correct  the  judgment  entry ;  and 
the  Court  of  Civil  Appeals,  in  passing  upon  the  question  in  the  first 
paragraph  of  the  opinion,  declared  that  the  purpose  of  the  suit  was 
not  to  correct  the  judgment,  but  to  correct  the  judgment  entry.  It  is 
true  as  a  matter  of  fact  that  in  95  per  cent,  of  the  cases  brought  in 
courts  of  record  that  the  clerk  is  the  man  who  enters  the  judgments 
and  is  responsible  for  their  entry.  But  if  he  makes  a  mistake  in  the 
entry,  can  it  be  said  that  the  judicial  act  of  the  court  can  be  controlled 
by  the  ministerial  act  and  mistake  of  the  clerk  ?  Certainly  not  I  Take 
the  judgment  entered  in  the  state  court  on  the  8th  day  of  July,  1913. 
The  charge  of  the  court  submitted  this  case  upon  special  issues,  and 
the  jury,  after  hearing  the  argument  of  counsel  thereon,  retired  in 
charge  of  the  proper  officer  and  thereafter  on,  to  wit,  the  8th  day  of 
July,  1913,  returned  into  court  a  verdict  upon  the  special  issues  as 
follows : 

''Question  No.  1.  Did  or  did  not  the  parties  in  that  conference  preceding 
the  writing  of  the  decree  in  the  case  of  Annie  T.  Lomax  v.  WllUam  Carlisle  & 
Co.  et  al.  verbally  agree  to  adopt  the  Garvey  Une  as  the  boundary  in  the  set- 
tlement of  that  suit?  Let  your  answer  to  this  question  be  that  they  did  or  did 
not" 

The  jury  answered  that  question  by  writing  their  answer  at  the 
bottom  of  the  question  saying,  "They  did."  There  is  no  pretense  but 
that  it  was  a  judgment  by  agreement.  There  is  not  a  scintilla  of  con- 
troversy in  the  testimony  but  that  it  was  a  judgment  by  agreement. 
In  my  view  of  the  law  I  am  bound  by  that  judgment.  The  jury  found 
that  the  parties  agreed  verbally  to  adopt  the  Garvey  lines  as  the  bound- 
ary lines  of  the  Nash  league.  I  say  I  am  bound  by  it  because  the  jury 
found  it  and  the  court  entered  a  judgment  on  it  which  was  appealed 
and  affirmed  and  a  writ  of  error  refused.    The  next  issue  submitted 
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to  the  jury  was  whether  or  not  the  failure  of  the  parties  in  the  prepara- 
tion of  the  decree  in  the  case  of  Annie  T.  Lomax  v.  William  Carlisle 
et  al.  to  insert  the  description  of  the  Nash  survey  as  surveyed  by  A. 
B.  Garvey  was  the  result  of  a  mutual  mistake,  and  th^  jury  answered 
that  it  was  a  mutual  mistake. 

The  situation  was  that  on  December  4,  1911,  these  parties  agreed 
that  the  Garvey  lines  should  be  descriptive  of  the  Nash  league,  and 
upon  that  the  court  rendered  a  judgment  that  the  Garvey  lines  should 
be  the  description  of  the  Nash  league,,  and  in  the  entry  of  that  judg- 
ment which  the  court  rendered  the  parties  made  a  mutual  mistake  by 
which  the  line  in  question  was  stated  to  be  5,000  varas  when  it  should 
have  been  4,480  varas.  The  court,  having  held  that  to  be  the  agree- 
ment, proceeded  to  correct  the  entry  of  the  judgment.  At  the  time  the 
original  decree  was  rendered  on  December  4,  1911,  Mr.  Gordon  did  not 
own  any  of  the  Nash  league,  but  the  proof  shows  beyond  controversy 
that  he  was  present  when  the  judgment  was  rendered,  participated  as 
the  attorney  for  Weir  at  that  trial,  and  under  every  presumption  of 
law  and  fact  must  be  held  to  have  known  that  it  was  rendered  for  the 
proper  figure,  though  entered  for  one  different  in  amount  by  mutual 
mistake.  Therefore  when  he  took  as  purchaser  he  took  with  notice, 
and  was  bound  by  the  judgment  as  rendered,  and  must  stand  by  the  en- 
try as  corrected.  There  is  no  question  but  that  plaintiff  had  notice  be- 
cause it  bought  from  Mr.  Gordon  after  the  proceeding  was  filed.  I, 
therefore,  find  that  I  am  bound  by  the  judgment  as  rendered  on  De- 
cember 4,  1911,  and  incorrectly  entered  on  that  date  and  afterwards 
perfected  by  a  correct  entry  on  July  8,  1913.  J  direct  the  entry  of  the 
decree  in  this  case  according  to  these  views. 
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(District  Court,  N.  D.  Alabama,  S.  D.    December  19,  1916.) 

No.  296. 

1.  Injunction  ^=»105(1) — Subjects  of  Relief—Criminal  Pbocebdino. 

The  general  rule  that  equity  canuot  enjoin  criminal  proceedings  is  sub- 
ject to  exceptions,  where  a  party  to  a  pending  suit  in  equity  institutes 
criminal  proceedings  to  try  the  right  in  issue  there,  or  where  property 
rights  are  involved  and  equity  interferes  to  protect  them  and  prevent  a 
multiplicity  of  suits. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent.  Dig.  |  178;  Dec  Dig. 
«=s>105(l).] 

2.  Courts  <g=>508(7) — Enjoining  Criminal  Proceedings. 

Under  Rev.  St.  §  720,  prohibiting  federal  courts  from  enjoining  pro- 
ceedings in  the  state  court,  except  in  aid  of  bankruptcy  proceedings,  and 
Const.  Amend.  11,  depriving  the  federal  courts  of  Jurisdiction  in  cases 
where  a  state  is  a  defendant,  a  federal  court  of  equity  cannot  enjoin  crim- 
inal proceedings  instituted  by  officers  of  the  state,  imless  the  officers  are 
acting  under  a  state  statute  which  is  invalid  because  in  conflict  with  the 
federal  Constitution,  since,  if  the  statute  is  valid,  it  is  the  state  which  is 
acting  through  its  officer,  and  therefore  an  injunction  will  not  issue  to 
restrain  a  prosecution  imder  a  valid  statute  prohibiting  the  sale  of  in- 
toxicating liquor  for  the  sale  of  liquor  claimed  to  be  nonintozicating, 
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though  there  may  be  a  multiplicity  of  such  proceedings  and  they  in- 
directly affect  property  rights. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Gent  Dig.  1 1429;  Dec.  Dig. 
«=>508(7).] 

8b  Cown  ^=9866(27) — Bxruta  of  Deckion— Statb  Decision — Cbihinal  Stat- 
utes. 

The  interpretation  of  the  criminal  statutes  of  the  state  is  a  matter  with- 
in the  exclusive  Jurisdiction  of  the  state  courts,  and  the  federal  courts  fol- 
low the  interpretation  of  the  state  court  of  last  resort  in  such  matters. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Cent.  Dig.  |  967;  Dec.  Dig. 
«=>366(27).] 

In  Equity.  Suit  by  the  Central  Consumers'  Company  of  New 
Jersey  against  Conrad  W.  Austin  and  others.*  On  motion  for  tempo- 
rary injunction.    Motion  denied. 

Emmet  O'Neal  and  Forney  Johnston,  both  of  Birmingham,  Ala.,  and 
R.  B.  Evins,  of  Greensboro,  Ala.,  for  plaintiff. 

Hugo  L.  Black  and  S.  D.  Weakley,  both  of  Birmingham,  Ala.,  for 
defendants. 

GRUBB,  District  Judge.  The  motion  for  a  temporary  injunction 
presents  this  question  upon  the  threshold:  Will  a  federal  court  en- 
join criminal  proceedings  in  a  state  court,  instituted  to  enforce  a 
valid  state  law,  or  a  state  officer  from  instituting  such  proceeding 
in  a  state  court,  even  where  the  enforcement  of  the  state  law  will 
indirectly  affect  property  rights  and  in  order  to  prevent  a  multiplic- 
ity of  suits? 

[1^  2]  The  general  rule  is  that  equity  has  no  jurisdiction  to  enjoin 
criminal  proceedings.  It  is  concedly  subject  to  exceptions.  One  is 
where  a  party  to  a  suit  already  pending  in  equity  institutes  criminal 
proceedings  to  try  the  right  in  issue  there.  Another  is  where  prop- 
erty rights  are  involved  in  the  criminal  proceedings,  and  a  court  of 
equity  interferes  to  protect  them  and  to  prevent  multiplicity  of  suits 
and  penalties.  These  limitations  apply  to  the  jurisdiction  of  courts 
of  equity  generally.  To  the  jurisdiction  of  feaeral  courts  of  equity 
to  restrain  criminal  proceedings  in  a  state  court  of  competent  juris- 
diction another  limitation  applies.  Section  720,  Revised  Statutes, 
prohibits  federal  courts  from  enjoining  proceedings  in  a  state  court, 
except  in  aid  of  bankruptcy  proceedings,  and  the  eleventh  article  of 
amendment  to  the  federal*  Constitution  deprives  the  federal  courts  of 
jurisdiction  in  cases  where  a  state  is  a  defendant. 

As  applied  to  federal  courts  of  equity,  the  exception  to  the  gen- 
eral rule  that  equity  cannot  enjoin  criminal  proceeding  brought  or 
to  be  brought  in  state  courts  is  as  follows:  That  where  the  proceed- 
ings are  instituted  to  enforce  an  unconstitutional  state  statute,  and 
property  rights  are  involved  in  its  enforcement,  or  to  avoid  a  multi- 
plicity of  suits,  or  the  recurrence  of  severe  penalties,  such  an  injunc- 
tion will  lie.  As  expressed  in  the  case  of  Shawnee  Mills  v.  Temple  (C. 
C.)  179  Fed.  517,  the  rule  is: 

"A  bill  in  equity,  in  whidi  the  writ  of  Injunction  can  issue  to  enjoin  the 
enforcement  of  a  criminal  or  penal  statute,  Is  allowable  only  when:   (1)  Such 
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Btatate  is  unconstitutional  or  otherwise  invalid;  <2)  in  the  attempt  to  ^- 
force  such  invalid  statute,  rights  of  property  are  invaded  and  trampled  on; 
or  (3)  the  often  repeated  attempts  to  enforce  such  invalid  statute  creates  a 
multiplicity  of  actions,  which  are  of  themselves  oppressive." 

The  unconstitutionality  of  the  state  statute  conditions  each  of  the 
three  requisites  to  jurisdiction.  In  the  case  of  Wiseman  v.  Tanner 
(D.  C.)  221  Fed.  694,  the  exception  is  thus  expressed: 

"The  general  rule  that  equity  will  not  enjoin  criminal  proceedings  is  sub- 
ject to  an  exceiptlon  where  property  rights  will  be  destroyed  by  criminal 
proceedings  under  an  unconstitutional  or  invaUd  statute.*' 

In  the  case  of  Nolen  v.  Riechman  (D.  C.)  225  Fed.  812,  817,  the 
court,  referring  to  the  eicception,  said : 

"It  must  be  conceded  that  this  doctrine  is  an  exception  to  the  general  rule 
(In  re  Sawyer,  124  U.  S.  200.  210,  8  Sup.  Ct.  482.  31  I*  Ed.  402) ;  and  yef 
the  exception  is  so  firmly  established  in  the  federal  practice  that  no  useful 
purpose  would  be  served  by  pausing  to  trace  its  orl^n.  The  reason  for  the 
exception,  where  applicable,  is  the  constitutional  invalidity  of  the  statute, 
and,  consequently,  the  absence  of  lawful  power  to  Impose  or  enforce  the  par- 
ticular exactions  or  restrictions  which  would  result  In  irreparable  loss  to  the 
complaining  party.  Philadelphia  Co.  v.  Stimson,  223  U.  S.  605,  021,  32  Sup. 
Ct  340,  56  L.  Ed.  570.  The  contention  made  here  that  the  court  is  without 
jurisdiction  to  consider  the  statute  overlooks  the  feature  of  plaintUTs  case 
which  challenges  the  constitutional  validity  of  the  statute." 

In  the  case  of  Evansville  Brewing  Co.  v.  Excise  Commission  (D. 
C.)  225  Fed.  204,  205,  the  court  said: 

"There  is  an  equally  well  settled  exception  to  the  general  rule,  viz.  when  the 
injunction  is  sought  to  restrain  criminal  prosecutions,  which  would  result 
in  the  invasion  of  the  rights  of  property  through  the  enforcement  of  an  un- 
constitutional law,  to  the  irreparable  injury  of  the  plaintiff." 

In  the  case  of  Lusk  v.  Dora  (D.  C.)  224  Fed.  650,  the  court  said: 
"The  jurisdiction  of  a  court  of  equity  to  restrain  the  enforcement  of  a 
municipal  ordinance  by  criminal  prosecutions,  void  because  violative  of  the 
federal  Constitution,  because  of  its  unreasonableness,  is  undoubted." 

In  the  case  of  Arbuckle  v.  Blackburn,  113  Fed.  616,  625,  51  C  C. 
A.  122,  131  (65  L.  R.  A.  864),  the  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  said: 

"We  are  now  dealing  with  an  officer  of  a  state  proceeding  under  a  valid 
law  of  the  state,  and  whose  error  lies  in  wrongfully  construing  the  statute 
so  ap  to  Include  the  complainant's  product  To  entertain  the  bill  in  this  as- 
pect would  be  to  subvert  the  administration  of  the  criminal  law,  and  deny  the 
right  of  trial  by  jury,  by  substituting  a  court  of  equity  to  inquire  into  the 
commission  of  offenses  where  it  would  have  no  jurisdiction  to  punish  the  par- 
ties if  found  guilty.  It  would  be  the  extension  of  equity  jurisdiction  to 
cases  where  prosecutions  in  state  courts  by  the  state  officers  are  sought  to  be 
enjoined,  with  a  view  to  determining  whether  they  shall  be  allowed  to  pro- 
ceed under  valid  statutes  in  the  courts  of  law.  We  think  this  an  enlargement 
of  the  jurisdiction  opposed  to  reason  and  authority.  It  is  claimed,  however, 
that  conceding  that  a  court  of  equity  cannot  enjoin  the  prosecution  of  crimi- 
nal offenses,  as  a  general  thing,  the  rule  is  different  when  property  rights  are 
involved;  and  we  are  cited  to  cases,  holding  that  equity  has  jurisdiction  to 
enjoin  acts  Ukely  to  be  destructive  of  property  rights,  although  the  acts 
complained  of  constitute  infractions  of  the  criminal  law.  This  la  quite  a 
different  proposition  from  enjoining  criminal  proceedings  alleged  to  be  indi- 
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rectly  destructive  of  property  ri^ts.  Many  criminal  prosecutions  may  affect 
the  property  of  the  person  accused.  A  property  may  be  greatly  injured  by 
the  wrongful  and  unfounded  charge  that  it  is  used  for  immoral  purposes. 
Such  prosecution  may  destroy  its  rental  value  and  prevent  its  sale,  yet  a 
court  of  equity  could  not  usurp  the  right  of  trial  which  both  the  state  and 
the  accused  have  in  a  common-law  court  before  a  jury.  Every  citizen  must 
submit  to  such  accusations,  if  lawfully  made,  looking  to  the  vindication  of 
an  acquittal  and  such  remedies  as  the  law  affords  for  the  recovery  of  dam- 
ages. It  is  oft^i  a  great  hardship  to  be  wrongfully  accused  of  crime,  but  it 
is  one  of  the  hardships  which  may  result  in  the  execution  of  the  law,  against 
which  courts  of  equity  are  powerless  to  relieve." 

In  the  case  of  Harkradcr  v.  Wadley,  172  U.  S.  148,  169,  19  Sup.  Ct 
119,  127  (43  L.  Ed.  399)',  the  Supreme  Court  said : 

"No  case  can  be  found  where  an  injunction  against  a  state  officer  has 
been  upheld  where  it  was  conceded  that  such  officer  was  proceeding  under  a 
valid  state  statute.  In  the  present  case  the  commonwealth's  attorney,  in  the 
prosecution  of  an  indictment  found  under  a  law  admittedly  vaUd,  represent- 
ed the  state  of  Virginia,  and  thei  injunctions  were  therefore  in  substance 
•  ♦  ♦.  against  the  state.  In  proceeding  by  indictment  to  enforce  a  criminal 
statute  the  state  can  only  act  by  officers  or  attorneys,  and  to  enjoin  the  lat- 
ter is  to  enjoin  the  state.  As  was  said  in  Be  Ayers,  123  U.  S.  443,  497  [8  Sup. 
Ct.  164,  31  L.  Ed.  216]:  *HoW  else  can  the  state  be  forbidden  by  Judicial 
process  to  bring  actions  in  its  name,  except  by  constraining  the  conduct  of  its 
officers,  its  attorneys  and  Its  agents?  And  if  aU  such  officers,  attorneys,  and 
agents  are  personally  subjected  to  the  process  of  the  court,  so  as  to  forbid 
their  acting  in  its  behalf,  how  can  ib  be  said  that  the  state  itself  is  not  sub- 
jected to  the  Jurisdiction  of  the  court  as  an  actual  and  real  defendant?  ** 

These  cases  show  that,  in  federal  courts  of  equity,  the  exception  to 
the  want  of  jurisdiction  to  enjoin  criminal  proceedings  in  state  courts 
has  the  additional  limitation  that  the  criminal  proceeding  must  have 
been  instituted  to  enforce  a  state  statute  or  municipal  ordinance  alleged 
to  be  in  conflict  with  the  federal  Constitution  and  invalid.  The  reason  / 
for  the  additional  limitation  is  manifest  If  the  state  officers,  sought 
to  be  enjoined,  are  proceeding  under  a  valid  statute  of  the  state,  they 
represent  the  state,  and  a  suit  to  enjoin  them  is  a  suit  against  the  state 
within  the  meaning  of  the  Eleventh  Amendment  to  the  Constitution. 
On  the  other  hand,  if  the  proceedings  are  to  enforce  an  unconstitu- 
tional statute  or  ordinance,  the  persons  seeking  to  enforce  it  on  behalf 
of  the  state  are  not  considered  as  representing  the  state,  but  act  as 
individual  wrongdoers,  and  a  suit  to  enjoin  them  is  therefore  held  not 
to  be  a  suit  against  the  state. 

This  is  the  distinction  between  the  holding  in  the  cases  of  Harkrader 
V.  Wadley,  172  U.  S.  148,  19  Sup.  Ct.  119,  43  L.  Ed.  399,  and  of  Ar- 
buckle  V.  Blackburn,  113  Fed.  616,  51  C.  C.  A.  122,  65  C.  C.  A.  864, 
on  the  one  hand,  and  Ex  parte  Young,  209  U.  S.  123,  28  Sup.  Ct.  441, 
52  L.  Ed.  714,  13  L.  R.  A.  (N.  S.)  932,  14  Ann.  Cas.  764,  and  cases  fol- 
lowing it,  on  the  other.  In  the  former  the  law  attempted  to  be  en- 
forced was  admittedly  a  valid  one.  In  the  latter  the  law  was  assailed 
as  contrary  to  the  Fourteenth  Amendment  to  the  federal  Constitution. 
In  the  case  of  Harkrader  v.  Wadley,  172  U.  S.  169,  19  Sup.  Ct.  127,  43 
L.  Ed.  399,  the  Supreme  Court  said  that  no  case  could  be  found  "where 
an  injunction  against  a  state  officer  has  been  upheld,  where  it  was  con- 
ceded that  such  officer  was  proceeding  imder  a  valid  state  statute-'* 
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This  is  so  because,  if  the  officers  sought  to  be  enjoined  were  enforcing 
a  valid  state  statute,  they  would,  in  so  doing,  represent  the  state,  and 
a  suit  to  enjoin  them  would  be  a  suit  against  the  state.  No  case  has 
been  cited  to  the  court  in  which  a  federal  court  of  equity  has  enjoined 
state  officers  from  enforcing  a  valid  state  statute.  The  cases  of  Ar- 
buckle  V.  Blackburn  and  Harkrader  v.  Wadley  hold  expre3sly  to  the 
contrary,  and  the  other  federal  cases  cited,  in  expressing  the  exception 
to  the  rule  as  applicable  to  the  federal  courts,  limit  its  application  to 
cases  of  unconstitutional  state  statutes  or  void  ordinances.  The  case 
of  Truax  v.  Raich,  239  U.  S.  33,  36  Sup.  Ct.  7,  60  L.  Ed.  131,  L.  R.  A. 
1916D,  545,  was  such  a  case,  and  the  Supreme  Court,  in  stating  the  rule 
and  exception,  said: 

"It  Is  also  settled  that  while  a  court  of  equity,  generally  speaking,  has  'no 
Jarisdiction  over  the  prosecution,  the  punishment  or  the  pardon  of  crimes  or 
misdemeanors'  an  re  Sawyer,  124  U.  S.  200,  210  [8  Sup.  Ct  482,  31  L.  Ed. 
402])  a  distinction  obtains,  and  equitable  Jurisdiction  exists  to  restrain 
criminal  prosecutions  under  unconstitutional  enactments,  when  Uie  prevention 
of  such  prosecutions  is  essential  to  the  safeguarding  of  rights  of  property." 

The  case  of  Philadelphia  Co.  v.  Stimson,  223  U.  S.  60S,  32  Sup.  Ct 
340,  56  L.  Ed.  570,  was  a  suit  to  enjoin  the  Secretary  of  War  from 
performing  acts,  under  color  of  an  act  of  Congress,  but  in  excess  of 
the  authority  conferred  by  it  on  him,  and  was  not  an  attempt  to  enjoin 
the  enfprcement  of  a  state  statute  or  a  municipal  ordinance  by  state 
officers.  The  inhibition  of  the  Eleventh  Amendment  and  of  section 
720,  Revised  Statutes,  had  therefore  no  application  to  the  facts  of  that 
case. 

[3]  In  this  case,  for  the  purposes  of  this  motion,  it  is  conceded  that 
the  state  law  was  valid.  The  complaint  is  that  the  state  solicitor  was 
wrongfully  construing  it  to  apply  to  a  nonalcoholic  beverage.  The 
solicitor  was  the  law  officer  of  the  state,  and  in  enforcing  a  valid  law 
of  the  state  represented  the  state,  and  a  suit  to  enjoin  him  from  so 
doing  is  a  suit  against  the  state.  This  is  none  the  less  true  because  he 
is  charged  with  having  misconstrued  the  valid  statute.  Arbuckle  v. 
Blackburn,  supra.  The  interpretation  of  the  criminal  statutes,  of  the 
state  are  matters  within  the  exclusive  jurisdiction  of  the  courts  of  the 
state,  having  criminal  jurisdiction,  original  and  appellate ;  certainly  so 
far  as  it  concerns  the  jurisdiction  of  federal  equity  courts.  The  federal 
courts  follow  the  interpretation  of  the  state  court  of  last  resort  in 
such  matters. 

If  federal  courts  of  equity  could  interfere  with  state  courts  of  com- 
petent criminal  jurisdiction,  in  their  exercise  of  such  jurisdiction,  or 
prevent  the  law  officers  of  the  state  from  enforcing  its  criminal  laws, 
because  of  anticipated  errors  of  law  in  the  administration  of  such  laws, 
it  is  dear  that  they  could  equally  interfere  therewith,  or  prevent  such 
officers  from  performing  their  duties  to  the  state,  because  of  anticipated 
mistakes  in  decisions  of  fact.  The  contention  in  this  case  is  that  the 
statute  does  not  cover  nonalcoholic  beverages,  and  that  ambrosia  is  in- 
disputably a  nonalcoholic  beverage,  but  that  the  state  authorities  will 
construe  the  law  to  include  it.  The  state  does  not  concede  that  ambro- 
sia is  a  nonalcoholic  beverage,  and  asserts  that -the  law  applies  to  it. 
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if  it  is.  The  prosecution  to  be  instituted  under  the  law  may  therefore 
present  both  questions  of  law  and  of  fact.  If  the  statute  is  conceded 
to  be  valid,  a  federal  court  of  equity  has  no  more  right  to  interfere 
with  the  enforcement  of  the  state's  criminal  laws  by  its  law  officers 
through  its  courts,  because  of  anticipated  errors  in  the  construction  of 
the  statute  by  the  judge,  than  it  would  have  to  interfere  because  of 
anticipated  errors  in  the  decision  of  facts  by  a  jury. 

Such  a  ground  of  federal  equitable  interference  with  the  enforce- 
ment of  the  criminal  laws  of  a  state  would  not  be  contended  for.  An 
interference  because  of  either  ground  would  be  an  invasion  of  the  ju- 
risdiction of  a  court  of  competent  and  concurrent,  if  not  exclusive, 
jurisdiction.  Nor  can  it  be  assumed  that  the  state  courts  will  commit 
error  in  either  respect.  The  presumption  is  to  the  contrary.  If  the 
construction  given  the  statute  by  the  law  officer  of  the  state  is  errone- 
ous, it  will  be  presumed  that  the  state  courts  will  not  follow  it.  In- 
deed, the  correctness  of  the  construction  depends  entirely  upon  the 
decision  of  the  state  court  of  last  resort. 

It  is  to  be  presumed  that  the  plaintiff  can  make  good  any  meritorious 
defense,  either  of  law  or  fact,  by  presenting  it  in  the  state  court.  Mere 
apprehension  that  it  may  be  otherwise  confers  no  jurisdiction  on  the 
federal  courts.  If  it  did,  the  federal  equity  courts  would  draw  to 
themselves  full  jurisdiction  of  the  enforcement  of  the  criminal  laws 
of  the  state  in  all  cases,  and  exercise  supervisory  jurisdiction  over  the' 
state  courts  in  criminal  matters.  No  such  principle  obtains.  It  is  only 
when  state  law  officers  ceas^  to  be  such,  because  acting  under  uncon- 
stitutional state  enactments,  that  federal  courts  have  power  to  restrain 
their  acts,  done  under  color  of  office,  but  not  by  authority  of  it. 

For  these  reasons,  the  motion  for  a  temporary  injunction,  as  prayed 
for,  is  denied,  at  the  costs  of  the  plaintiff. 


In  re  AUGB. 

(District  Court,  D.  Montana.    December  29,  1916.) 

No.  146iB. 

1.  Bankruptct  «=»400(4) — Review — Ordeb  of  Referee — Burden  of  Proof. 

On  objections  to  an  order  of  the  referee  refusing  to  set  aside  to  the 
bankrupt  part  of  the  property  claimed  as  exempt,  the  burden  to  show 
error  Is  on  the  bankrupt,  and  aU  ambiguities  must  be  resolyed  against 
him. 

[Ed.  Note. — ^Fbr  other  cases,  see  Bankruptcy,  Gent.  Dig.  ||  672,  673; 
Dea  Dig.  «=3>400(4).] 

2.  Public  Labtdb  ^=»140 — Homestead— ExEMPnoir  fbou  Debts — ^Enulroed 

Homestead — "Lands  Acquired  Under  the  Provisions  of  This  Chapter." 
The  Enlarged  Homestead  Acts  (Act  Feb.  19,  1909,  c  160,  85  Stat.  639 
[Comp.  St.  1913.  §1  4563-4568];  Act  June  6,  1912,  c  153,  37  Stat  123 
[Comp.  St.  1913,  §§  4532,  4552])  are  but  additions  to  and  amendments*  of 
the  original  homestead  law,  and  enlarged  homesteads  are  "lands  acquired 
under  the  provisions  of  this  chapter,"  within  Rev.  St.  |  2296  (Comp.  St. 
1913,  i  4651),  exempting  such  lands  from  Uabillty  for  debts  contracted 
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prior  to  the  issuing  of  tbe  patent  therefor,  though  other  provisions  of 
that  chapter  limited  homesteads  to  160  acres  or  less. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Cent  Dig.  ||  S77-S82; 
Dec.  Dig.  <^=>140.J 

8.  Bawkbuptct   «=>396(5) — ^Exeicftions — Public   Land   Homestead. 

Lands  acquired  under  the  homestead  laws,  which  forbid  their  sale 
for  prior  debts,  are  not,  except  in  a  qualified  sense,  "exempt"  or  "exemp- 
tions," within  Bankr.  Act  July  1,  1896,  c.  &41,  30  Stat.  544,  which  refers 
to  exemptions  given  by  state  laws. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  668;  Dec. 
Dig.  <S=5>396(5).] 

4.  Bankruptcy  ^=9396(5) — Rights  of  Tbusteb — ^Exempt  Pbopebtt — ^Public 
ItAND  Homestead. 

The  trustee  in  bankruptcy  acquires  no  title  to  property  exempt  under 
the  state  laws,  but  only  a  right  to  control  and  set  it  off  to  the  bankrupt 
the  right  to  exemption  not  being  dependent  on  the  existence  or  assertion 
of  any  debts,  and  the  creditors,  even  if  their  claims  are  valid  against 
property,  being  relegated  to  proper  proceedings  in  the  state  courts;  but 
the  title  to  public  lands  homesteads,  which  are  exempt  under  Rev.  St  § 
2296,  only  as  to  debts  contracted  prior  to  the  issuance  of  the  patent 
passes  to  the  trustee,  to  be  sold  by  him  for  the  payment  of  subsequent 
debts  and  the  costs  of  the  proceedings,  or  reconveyed  to  the  bankrupt  on 
the  payment  of  the  costs  and  of  any  debts  for  which  they  are  liable. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  668;  Dec. 
Dig.  <S=>396(5).1 

J5.  Public  Lands  ^=»140 — ^Homesteads — Exemption  fob  Priob  Debt — Final 
Pboof. 

Under  Rev.  St.  |  2296,  providing  that  no  lands  acquired  under  the  home- 
stead laws  shall  become  liable  to  the  satisfaction  of  any  debt  contracted 
prior  to  the  issuing  of  the  patent  therefor,  debts  which  cannot  be  enforced 
against  the  land  are  limited  to  those  contracted  before  final  proof,  after 
which  the  right  to  the  land  Is  complete,  and  It  may  be  sold  or  mortgaged 
or  subjected  to  taxation  on  those  contracted  prior  to  the  Issuance  of 
patent,  which  may  be  delayed,  but  which,  when  issued,  relates  back  to 
the  final  proof. 

[Ed.  Note.-~For  other  cases,  see  Public  Lands,  Gent  Dig.  §|  377-382; 
Dec.  Dig.  <g=>140.] 

In  Bankruptcy.  In  the  matter  of  Eugene  T.  Auge,.  bankrupt.  Pro- 
ceeding by  bankrupt  to  review  an  order  of  the  referee  confirming  the 
action  of  the  trustee  in  setting  aside  a  part  only  of  the  property  claimed 
as  exempt.    Order  affirmed. 

R.  O.  Lunke,  of  Sidney,  Mont.,  for  bankrupt. 

BOURQUIN,  District  Judge.  [1]  Herein  the  record  is  ambigu- 
ous, but-  will  serve ;  all  ambiguities  being  necessarily  resolved  against 
the  bankrupt,  on  whom  is  the  burden  to  make  his  right  and  the  ref- 
eree's error  appear.  It  seems  that  the  bankrupt,  in  enjoyment  of  an 
"enlarged  homestead"  of  320  acres  of  public  land,  made  final  proof 
December  24,  1915,  and  patent  issued  March  10,  1916.  His  petition 
in  bankruptcy  was  filed  herein  May  24,  1916,  amongst  other  debts 
scheduling  some  of  "1915."  The  state  law  provides  for  a  homestead 
exemption  of  160  acres,  and  April  13,  1916,  the  bankrupt  pursuant  to 
said  law  filed  a  declaration  of  homestead  for  all  said  320  acres.  In 
due  time  the  trustee  set  aside  only  160  acres  thereof  as  exempt,  and 
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on  exceptions  the  referee  confirmed  it.  Review  is  sought  The  de- 
scription of  the  land  so  set  aside  is  erroneous,  and  the  trustee  will 
correct  it 

[2]  The  bankrupt's  contention  that  all  said  land  is  exempt  is  based 
on  section  2296,  R.  S.  (Comp.  St.  1913,  §•  4551),  which  reads: 

•*No  lands  acquired  under  the  provisions  of  this  chapter  shall  in  any  event 
become  liable  to  the  satisfaction  of  any  debt  contracted  prior  to  the  issuing 
of  the  patent  therefor." 

The  chapter  referred  to  is  that  of  the  federal  original  homestead  law, 
providing  for  entries  of  160  acres  or  less.  Later  homestead  enact- 
ments (35  Stat.  639;  37  Stat.  123)  permit  entries  for  as  much  as  320 
acres — enlarged  homesteads — of  public  lands  of  certain  quality  and 
subject  to  somewhat  different  conditions.  These  latter  arc  but  addi- 
tions to  and  amendments  of  the  original  law,  and  upon  settled  princi- 
ples all  form  a  whole,  to  be  taken  and  read  together  as  though  the 
later  enactments  were  part  of  the  original  law  from  the  beginning, 
so  far  as  the  protection  extended  by  section  2296  is  concerned.  Said 
section  provides  protection ;  other  sections  define  the  area  protected. 
Changes  in  the  latter  affect  not  the  former.  Hence  enlarged  home- 
steads are  "lands  acquired  under  the  provisions  of  this  chapter,"  with- 
in section  2296,  and  are  entitled  to  its  protection,  even  as  lesser  or  or- 
dinary homesteads  are. 

[3]  But  it  is  believed  lands  so  acquired  are  not  "exempt"  and  "ex- 
emptions" within  the  meaning  of  those  terms  in  the  Bankruptcy  Act, 
save  perhaps  in  a  qualified  sense.  Doubtless,  within  limitations,  is  con- 
gressional power  to  create  exemptions,  though  this  qualified  one  alone 
now  evidences  it.  The  Bankruptcy  Act  seems  to  recognize  exemp- 
tions therein  referred  to  as  of  state  laws,  and  the  Supreme  Court  has 
said  that: 

"The  rights  of  a  bankrupt  to  property  as  exempt  are  those  given  him 
by  the  state  statutes.*'  Smalley  v.  Laugenour,  196  U.  S.  97,  25  Sup.  Ct  216, 
49  L.  Ed.  400. 

[4]  Of  such  exempt  property  a  certain  amojunt  of  control,  but  not 
title,  passes  to  the  bankrupt's  trustee,  only  for.  orderly  administration 
and  to  set  it  aside  to  the  bankrupt.  See  citations.  In  re  Lehfeldt  (D. 
C.)  225  Fed.  681.  If  there  are  creditors  against  whom  the  exemp- 
tion fails,  it  is  by  reason  of  state  law,  and  they  are  left  to  work  out 
their  remedy  in  the  state  court.  The  property  is  still  set  aside  as  ex- 
empt by  the  trustee,  since  he  has  not  title ;  and  as  of  the  bankrupt's 
estate  it  is  not  administered  in  the  bankruptcy  court.  Lockwood  v. 
Exchange  Bank,  190  U.  S.  300,  23  Sup.  Ct.  751,  47  L.  Ed.  1061. 

The  exempt  status  exists  regardless  of  debts,  even  though  there  be 
none,  or  be  barred  by  limitations,  or  not  asserted,  or  forgiven.  This 
status,  and  not  the  existence  or  nature  of  the  debts,  determines  whether 
or  not  title  passes  to  the  trustee.  Although  a  bankrupt's  debts  are  of 
such  nature  that  all  be  entitled  to  prevail  over  the  exemption,  yet  by 
reason  of  its  status  the  title  to  the  exempt  property  will  not  pass  to 
the  trustee,  and  it  must  be  set  aside  to  the  bankrupt  for  the  procedure 
above  indicated;    for  the  Bankruptcy  Act  so  orders.        «» 
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No  such  Status  is  created  by  section  2296.  It  attaches  no  such  ex- 
empt quality  to  federal  homestead  lands.  On  the  contrary,  it  creates 
a  brief  statutory  benefit,  dependent  on  debt  and  time,  nonexistent  if 
no  debts  prior  to  patent,  extinguished  by  limitations,  or  nonclaim,  or 
forgiveness  of  the  debts,  dependent  on  federal  law,  in  bankruptcy  pro- 
ceedings to  be  worked  out  therein,  and  to  which  end  the  title  to  the 
lands  subject  thereto  passes  to  the  trustee.  Involved  in  it  may  be 
benefit  to  the  bankrupt's  creditors  also,  and,  conferred  by  federal  law, 
they  are  entitled  to  have  it  determined  in  the  federal  court.  They  are 
not  to  be  relegated  to  a  state  court  to  that  end,  as  they  would  be  by 
treating  the  lands  as  exempt  property  to  be  set  aside  to  the  bankrupt. 
If  federal  homestead  lands  are  exempt,  and  the  bankrupt  have  $1,(XX) 
of  debts  subsequent  to  patent,  and  $10  or  $1  of  debts  prior  to  patent, 
the  lands  must  be  set  aside,  and  the  creditors  of  the  $1,000  left  to  pur- 
sue them  elsewhere.  It  cannot  be  conceded.  Whether  exempt,  or 
whether  title  passes  to  the  trusiee,  depends  on  status,  and  not  on  debts 
and  chronology.  If  exempt  by  state  law,  the  bankruptcy  court  does 
not  inquire  if  there  are  debts,  but  looks  to  status  and  sets  aside.  To 
determine  the  protection  of  section  2296,  the  bankruptcy  court  does 
inquire  of  debts  and  time,  and  not  at  all  of  status,  and  administers 
the  whole  in  bankruptcy. 

[5]  Bankruptcy  proceedings  have  the  flexibility  of  other  equity  pro- 
ceedings. If  no  debts  subsequent  to  patent,  the  lands  should  not  be 
unnecessarily  sold,  but  "turned  over"  or  reconveyed  by  the  trustee  to 
the  bankrupt  on  payment  of  lawful  charges  of  administration.  So,  if 
debts  to  which  the  lands  are  subject  are  of  small  amount,  the  bank- 
rupt might  pay  them  and  lawful  charges  of  administration  and  avoid 
sale.  Circumstances  control.  In  reference  to  debts  "prior  to  the  is- 
suing of  patent,"  which  section  2296  protects  against,  it  is  believed 
they  are  limited  to  debts  prior  to  final  entry,  at  which  time  the  entry- 
man  has  performed  every  condition  precedent  to  patent — ^has  earned 
and  is  entitled  to  patent.  Delay  in  its  issuance  is  due  only  to  govern- 
mental routine  and  labor,  and  when  issued  the  patent  relates  to  the 
time  it  was  earned  and  due.  At  such  time  he  is  owner  of  the  land,  it 
has  passed  from  goverfimental  dominion ;  the  government  but  holding 
the  legal  title  and  in  trust  for  him.  He  can  sell  or  mortgage  it,  and  it 
is  subject  to  taxation  and  execution. 

Mere  land  office  delay,  sometimes  continuing  for  years,  even  if  it 
could,  should  not  protect  debts  contracted  after  final  entry  and  patent 
due.  There  is  difference  of  opinion,  but  the  weight  of  authority  and 
better  reason  warrant  this  conclusion.  See  cases,  5  Comp.  Stats.  (1916) 
5371.  In  all  herein,  it  is  found  impossible  to  agree  with  In  re  Cohn 
(D.  C.)  171  Fed.  568. 

By  reason  of  the  ambiguities  in  the  bankrupt's  pleadings,  it  does  not 
appear  none  of  his  debts  were  contracted  after  final  entry,  taken  to  be 
of  date  of  final  proof,  alone  set  out  by  him.  If  none  such,  or  if  of  small 
amount  (and  the  entire  proceedings  before  the  referee  will  determine, 
and  not  this  proceeding  alone),  the  course  above  indicated  may  be  f  ol* 
lowed. 

The  referee's  order  is  confirmed. 
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CENTRAL  BY.  SIGNAL  CO.  et  aL  ▼.  JACKSON. 
(District  Court,  E.  D.  Pennsylvania.    January  8,  1917.) 

Peocbbb  «s»120— PiavxiiBoxs  and  Bxbmpttons— Attbndancx  as  Withsss. 

Under  the  rule  of  the  federal  courts,  a  person  who  has  come  into  a 
Jurisdiction  which  is  foreign  to  him  to  attend  upon  proceedings  there 
being  conducted,  as  by  giving  his  testimony  as  a  witness  either  in  court 
or  by  deposition  is  protected  from  service  of  process  while  so  attending, 
and  in  going  to  and  returning  from  the  same. 

[Ed.  Note. — For  other  cases,  see  Process,  Cent  Dig.  I  160;  Dec.  Dig. 
«=s>120.] 

In  Equity.  Suit  by  the  Central  Railway  Signal  Company  and  an- 
other against  George  B.  Jackson.  Sur  rule  to  strike  off  return  of  serv- 
ice of  subpoena.    Rule  made  absolute. 

Wm.  Steell  Jackson,  of  Philadelphia,  Pa.,  for  plaintiffs. 
Howson  &  Howson,  of  Philadelphia,  Pa.,  for  defendant 

DICKINSON,  District  Judge.  The  defendant  invokes  no  right  of 
his  own.  At  the  most  he  becomes  the  beneficiary,  through  receiving 
the  practical  benefits,  of  a  rule  of  policy  followed  by  the  courts  when 
deemed  applicable.  The  rule  is  that  no  court  will  brook  unwarranted 
interference  by  others  with  the  orderly  process  of  judicial  proceedings 
before  it  It  recognizes  the  necessity  for  the  enforcement  of  a  like 
rule  by  other  courts.  It  therefore  applies  the  doctrine  of  comity,  at 
least  to  the  extent  that  it  will  not  sanction  the  use  of  its  process  to  in- 
terfere with  what  another  court  is  seeking  to  d^where,  under  like  cir- 
cumstances, it  would  not  suffer  its  own  proceedings  to  be  hampered  by 
the  interference  of  others.  In  short,  the  principle  is  to  voluntarily 
accord  to  others  what  you  would  insist  upon  as  your  right  to  receiye 
from  others.  An  important  duty  of  the  court  in  every  proceeding'be- 
fore  it  is  to  have  the  facts  fully  developed.  These  often  can  be  estab- 
lished only  through  the  testimony  of  witnesses.  Out  of  this  grow  two 
duties  and  correlative  rights: 

One  is  to  render  aid  to  another  court  in  securing  evidence  from  the 
testimony  of  witnesses,  and  the  right  to  expect  that  like  aid  and  assist- 
ance will  be  rendered  by  another  court.  Out  of  this  has  sprung  the 
practice  of  issuing  letters  rogatory  and  subpoenas  to  assist  in  the  taking 
of  testimony  outside  of  the  jurisdiction  of  the  court  in  which  the  evi- 
dence is  to  be  offered.  This  practice  is  facilitated  and  enforced  some- 
times through  the  adoption  of  rules  by  the  courts  and  sometimes  by 
statutes.  Another  is  to  protect  parties  and  witnesses  by  securing  to 
them  immunity  from  the  service  of  process  while  in  attendance  upon 
the  court  and  in  going  and  returning.  The  policy  of  thus  promoting 
attendance  upon  the  court  is  obvious.  Out  of  this  has  sprung  the  prac- 
tice of  a  resort  to  even  thi  drastic  procedure  of  contempt  process  where 
the  interference  affects  the  court,  and  of  setting  aside  the  service  of 
its  own  process  where  the  interference  is  with  the  work  of  pther  courts. 
The  general  guiding  principle  is  thus  clear  enough,  but  because  of  its 
generality  there  can  be  no  very  hard  and  fast  rule  in  its  application  to 
the  facts  of  a  particular  case.    The  rule  is  neither  a  whimsical  nor  a 
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purely  abstract  one.  It  has  a  practical  purpose  and  should  be  given  a 
practical  application. 

Where  nothing  more  is  gained  than  a  formal  acknowledgment  of  a 
theoretical  right,  compliance  with  the  rule  may  not  be  enforced.  If, 
for  instance,  a  defendant  is  served  within  his  home  jurisdiction,  where 
he  is  open  to  service,  to  set  it  aside  merely  because  he  happened  to  be 
encountered  by  the  process  server  when  going  to  or  returning  from 
court  would  be  to  make  of  the  rule  a  mere  formality.  To  take  advan- 
tage of  the  presence  of  a  defendant  in  a  foreign  jurisdiction,  where  he 
had  gone  simply  to  facilitate  the  work  of  the  court,  would  call  for  all 
the  protection  which  the  court  could  give  him,  or  the  very  policy  back 
of  the  rule  would  be  defeated. 

This  brings  us  to  the  facts  of  the  present  case.  The  defendant  was 
concerned  with  a  patent  application  pending  before  the  patent  ex- 
aminer. His  testimony  was  thought  to  be  important,  and  it  was  ar- 
ranged to  take  it  by  depositions  before  a  notary  public  in  Philadelphia. 
The  subpoena  and  bill  in  the  present  case  were  served  during  the  taking 
of  the  deposition.  Affidavits  have  been  submitted  in  answer  to  the 
present  rule  for  the  purpose  of  showing  the  domicile  of  the  defendant 
to  have  been  here  and  this  to  be  his  home  jurisdiction.  There  is  no 
averment,  however,  of  a  present  residence  here,  and  no  denial  that  he 
came  into  this  jurisdiction  solely  to  attend  at  a  hearing  here  and  to 
testify.  The  weight  of  precedent  seems  to  incline  toward  setting  aside 
the  service.  The  following  cases  in  the  courts  of  the  United  States 
may  be  considered  typical:  Bridges  v.  Sheldon  (C.  C.)  7  Fed.  17; 
Atchison  v.  Morris  (C.  C.)  11  Fed.  582;  Nichols  v.  Horton  (C.  C)  14 
Fed.  327;  Wilson  v.  Wilson  (C.  C.)  22  Fed.  803;  Kauffman  v.  Ken- 
nedy (C.  C.)  25  Fed.  785 ;  Holyoke  v.  Ambden  (C.  C.)  55  Fed.  593,  21 
L.  R.  A.  319;  Hale  v.  Wharton  (C.  C.)  73  Fed.  740;  Skinner  v.  Waite, 
(C.  C.)  155  Fed.  828;  Kauffman  v.  Gamer  (C.  C.)  173  Fed.  550; 
Roschynialski  v.  Hale  (D.  C.)  201  Fed.  1017;  Stratton  v.  Hughes  (D. 
C.)  211  Fed.  557.  To  these  may  be  added  the  citation  of  Feister  v. 
Hulick  (D.  C.)  228  Fed.  821,  in  this  jurisdiction. 

From  these  it  may  be  gathered  that  witnesses  in  criminal  cases  will 
be  given  the  benefit  of  the  rule,  and  that  the  federal  courts  (contrary 
to  the  policy  of  some  of  the  state  courts)  extend  protection  to  defend- 
ants under  arrest  in  criminal  cases.  Protection  is  extended  also  to 
nonresident  plaintiffs  attending  the  trial  of  their  cases,  although  the 
courts  of  the  state  in  which  the  service  was  had  would  uphold  it  A 
nonresident  witness  or  party  defendant,  who  is  in  the  jurisdiction  when 
served,  for  the  purpose  of  attending  the  trial  of  his  case,  is  immune 
from  the  service  of  process;  also  a  nonresident  witness,  although  he 
did  not  in  fact  testify ;  also  those  attending  the  taking  of  depositions 
before  a  notary  public;  also  those  attending  before  a  road  commis- 
sioner. Service  may,  however,  be  made  in  a  state  through  which  the 
party  served  is  traveling,  although  going  to  attend  a  trial.  Service  may 
be  had  for  a  cause  of  action  arising  out  of  the  act  of  the  party  served 
while  within  the  jurisdiction  in  which  served.  The  service  of  process 
upon  a  party  or  witness  while  in  attendance  on  the  court  will  be  deem- 
ed a  contempt,  even  although  related  to  the  same  cause  of  action  as 
that  on  trial. 
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It  will  be  observed  that  in  every  case  in  which  the  service  has  been 
set  aside  the  party  served  was  a  nonresident,  and  his  protection  neces- 
sary to  the  upholding  of  the  policy  of  the  law,  and  that  the  rule  has 
been  relaxed  where  the  party  served  was  not  strictly,  although  sub- 
stantially, within  the  rule  and  the  policy  intended  to  be  enforced.  The 
only  respect  in  which  the  rule  has  not  been  enforced  with  an  eye  single 
to  the  advancement  of  its  policy  is  in  extending  its  protection  to  par- 
ties under  arrest  in  criminal  cases.  There  does  not  seem  to  be  a  case 
in  which  the  rule  has  been  applied  in  favor  of  parties  served  within 
the  jurisdiction  in  which  they  resided.  It  is,  of  course,  possible  that 
this  may  be  due  to  the  fact  that  the  question  was  not  wortfi  raising  be- 
cause service  could  easily  be  made  which  was  not  open  to  objection. 

Holyoke  v.  Ambden  (D.  C.)  55  Fed.  593,  21  L.  R.  A.  319,  is,  how- 
ever, significant  of  a  purpose  to  restrict  the  rule.  The  only  reason  in 
sight  for  not  there  applying  is  the  rather  selfish  one  indicated,  and 
much  can  be  said  in  support  of  the  rulings  in  some  of  the  state  courts 
which  have  refused  to  follow  the  Holyoke  Case. 

The  present  rule  has  been  argued  in  a  most  openminded  and  frank 
spirit.  The  doctrine  of  immunity  from  service  is  admitted  by  counsel 
for  plaintiff  in  all  its  fullness,  and  the  principle  to  apply  unless  the 
defendant  be  within  the  recognized  exceptions.  Those  advanced  are 
three,  two  of  which,  at  least  to  some  extent,  blend  into  each  other. 
One  is  that  a  defendant  cannot  cls^ini  immtmity  where  the  proceed- 
ing in  which  he  appears  is  related  to  that  in  which  he  is  served  in 
such  way  that  the  latter  may  be  deemed  appellate  with  respect  to  the 
former.  The  application  of  this  principle  is  this.  The  defendant 
appeared  in  a  proceeding,  the  puipose  of  which  was  to  determine 
his  right  to  letters  patent  for  an.  alleged  invention.  The  proceeding 
in  which  he  was  served  was  instituted  for  the  purpose  of  charging 
him  with  the  infringement  of  letters  patent  held  by  the  plaintiff  for 
the  same  invention.  The  latter,  therefore,  involves  a  review  of  what 
may  be  done  in  the  first,  and  is  because  of  this  claimed  to  be  in  sub- 
stance, if  not  in  form,  appellate.  The  principle  invoked  seems  to  be 
recognized  by  some  of  the  state  courts,  but  not  by  the  federal  nilings 
cited. 

The  exception  to  the  rule  of  immunity  is  limited  by  the  federal 
courts  to  liability  to  service  in  an  action,  the  cause  of  which  arose 
while  the  defendant  was  in  the  foreign  jurisdiction,  and  does  not 
include  a  cause  of  action  which  is  related  to  the  proceeding  which 
brought  the  defendant  within  the  jurisdiction.  Another  exception 
urged  is  that  the  principle  of  comity  will  not  be  extended  when  the 
effect  of  it  will  be  to  hamper  the  exercise  of  a  jurisdiction  which 
the  court  issuing  the  process  feels  it  should  exercise.  Illustrations 
of  this  appear  in  the  cases  cited.  One  is  afforded  by  those  which  rule 
that  the  party  served  cannot  claim  immunity  from  process  issued  to 
right  a  wrong  which  the  defendant  has  done  while  within  the  juris- 
diction in  which  served  because  this  would  be  an  injustice  to  the 
plaintiff.  Another  is  the  ruling  that  process  may  be  served  on  one 
passing  through  a  jurisdiction  because  this  is  recognized  as  the  right 
of  the  plaintiff.  This  principle  of  exception  blends  into  the  further 
one  urged  that  where  the  court  issuing  the  process  has  such  juris- 
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diction  of  the  subject-matter  as  that  it  is  the  proper  jurisdiction  in 
which  to  have  the  case  determined,  and  tihat  this  jurisdiction  for  its 
exercise  lacks  only  jurisdiction  of  the  person  of  the  defendant  through 
notice  to  him,  the  defendant  will  not  be  granted  immunity  because 
within  the  jurisdiction  in  attendance  in  another  case.  As  applied  to 
the  facts  of  this  case  the  exception  may  be  best  presented  through 
the  supposititious  one  of  a  defendant  keeping  out  of  his  home  juris- 
diction for  the  purpose  of  avoiding  service  of  process.  Further  il- 
lustrations of  this  are  given  in  those  rulings  of  some  of  the  state 
courts  that  a  defendant  may  be  served  in  scire  facias  proceedings  to 
revive  judgments  already  entered.  Such  cases  present  both  stronger 
and  weaker  reasons  for  refusing  immunity  than  the  case  at  bar — 
stronger,  because  there  held  to  apply  to  nonresident  defendants; 
weaker,  because  there  the  action  could  be  brought  in  no  other  juris- 
diction.  The  suggested  principles  of  exception  to  the  general  rule 
are  only  remotely,  if  at  all,  applicable  in  the  present  case,  because 
the  process  here  could  properly  issue  in  any  jurisdiction  in  which 
the  defendant  could  be  served. 

If  the  present  defendant  is  amenable  to  service,  it  must  be  on  the 
broad  ground  that  this  is  his  home  jurisdiction,  and  because  of  this 
there  can  be  no  finding  that  he  was  here  solely  for  the  purpose  of  at- 
tending before  the  notary  public,  and  therefore  not  within  the  spirit 
or  reason  of  the  rule,  and  that  the  policy  of  the  law  behind  it  would 
not  be  promoted  by  extending  it  to  him  nor  the  policy  defeated  by 
denying  immunity  to  him.  This  is  fortified  by  the  disposition  of 
the  courts  not  to  be  overeager  in  aiding  defendants  to  avoid  the  serv- 
ice of  process  to  which  they  ought  to  submit. 

This  brings  us  to  the  simple  inquiry  of  whether  this  defendant  has 
brought  himself  within  the  protection  of  the  rule,  the  proper  state- 
ment of  which  is  this:  To  promote  the  unhampered  proceedings  of 
the  courts,  any  person  who  has  come  into  a  jurisdiction,  which  is 
foreign  to  him,  to  attend  upon  proceedings  there  being  conducted, 
will  be  protected  from  service  of  process  while  so  attending,  and  in 
going  to  and  returning  from  the  3ame. 

The  averments  of  the  petition  bring  the  defendant  squarely  with- 
in the  protection  of  the  rule  as  stated.  Neither  the  answer  to  the 
petition  nor  any  of  the  answering  affidavits  contest  the  essential  fea- 
ture of  the  facts,  to  wit,  that  the  defendant  came  into  the  jurisdiction 
solely  to  testify. 

The  rule  to  set  aside  the  service  is*  made  absolute. 
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TOLEDO  &  O.  O.  RT.  CO.  V.  CHESAPEAKE  &  OHIO  COAL  &  COKE  CO. 

(District  Court,  S.  D.  West  VlrglQla.    December  23,  1916.) 

Cabrxkhs  ^s»100(1) — Oaksllqm  or  Goods — Gab  Dkmubbagb— <)ON8TBUOnoH  ov 
Tabiff  Bulbs  and  Chabob&— "Sbasonai.  Tabxtt." 

A  raUroad  company  issued  and  filed  a  local  tariff,  naming  special  car 
demurrage  rules  and  charges  on  lake  coal  held  by  the  company  for 
transshipment  at  a  lake  port  during  the  shipping  season,  which  was  fixed 
as  from  August  10th  to  December  Slst  This  tariff  was  to  become  effective 
July  12th,  and  provided  that  all  cars  on  hand  August  15th  should  be 
recorded  as  arriving  on  that  date,  and  that  all  cars  remaining  on  De- 
cember 21st  should  be  recorded  as  released  on  that  date,  and  after  10 
free  days  should  be  subject  to  local  demurrage,  held,  that  such  tariff 
was  a  "seasonal  tariff,'*  operative  only  during  the  shipping  season,  and 
applying  only  to  shipments  made  after  July  12th  each  year,  and  that  a 
new  tariff,  issued  and  filed  in  a  subsequent  year  and  effective  before  July 
12th,  governed  as  to  shipments  for  the  following  shipping  season,  although 
such  shipments  were  made  before  it  became  effective. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  {§  427-130,  482,  433 ; 
Dec.  Dig.  «=»100(1).] 

At  Law.  Action  by  the  Toledo  &  Ohio  Central  Railway  Company 
against  the  Chesapeake  &  Ohio  Coal  &  Coke  Company.  Judgment 
for  plaintiff. 

Brown,  Jackson  &  Knight,  of  Charleston,  W.  Via.,  for  plaintiff. 
Price,  Smith,  Spilman  &  Clay,  of  Charleston,  W.  Va.,  for  defend- 
ant. 

KELLER,  District  Judge.  This  is  a  suit  brought  for  the  collection 
of  demurrage  charges,  alleged  to  be  due  by  the  defendant  on  coal  con- 
signed to  defendant  at  Toledo,  Ohio,  for  transshipment  in  the  lake 
trade.  From  an  agreed  statement  of  facts  it  appears  that  whatever 
demurrage  is  chargeable  to  defendant  accrued  in  the  years  1910  and 
1911  under  plaintiff's  tariff  I.  C.  C.  No.  1668,  issued  and  filed  with 
the  Interstate  Commerce  Commission  July  12,  1909,  effective  August 
15,  1909;  plaintiff's  tariff  I.  C.  C.  No.  1856,  issued  and  filed  with 
the  said  Commission  April  4,  1911,  effective  May  15,  1911,  a  copy 
of  which  was  mailed  to  defendants'  office  on  April  8,  1911,  and  re- 
ceived by  it  April  10,  1911;  .and  plaintiff's  tariff  I.  C.  C.  No.  1865, 
issued  and  filed  with  said  Commission  May  2,  1911,  effective  July  1, 
1911.  These  were  all  local  tariffs,  naming  car  demurrage  rules  and 
charges  appylying  on  coal  or  coke  transferred  from  cars  to  vessels 
and  reshipped  via  lake,  and  No.  1668  was  in  force  during  1910.  This 
tariff  treated  the  lake  navigation  season  as  extending  from  August 
15th  to  December  Slst,  inclusive,  and  the  demurrage  rules  were 
framed  accordingly,  and  it  was  provided  in  rule  4  that: 

"All  can  of  lake  coal  or  coke  held  for  transshipment  on  hand  August  15th 
will  be  recorded  under  these  rules  as  arriving  on  that  date." 

Under  the  same  rule  all  cars  remaining  on  hand  December  21st 
were  to  be  recorded  as  released  on  that  date,  and  additional  free  time 
of  10  days  allowed  for  reconsignment  or  disposition,  after  which  time 
the  car  was  to  become  subject  to  local  demurrage.    It  will  thus  be 
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seen  that  tliis  tariff  provided  for  a  transportation  season,  beginning 
on  August  15th  and  ending  on  December  31st  of  each  year,  and 
there  was  not  given  the  right  in  any  sense  to  a  shipper  to  use  the  cars 
and  yards  of  plaintiff  as  storage  facilities  between  seasons,  though 
doubtless  this  tariff  did  give  the  right  to  start  shipments  for  the  lake 
trade  on  Julv  12th  of  each  year. 

From  I.  Cf.  C.  No.  1856,  it  appears  that  the  season  of  lake  naviga- 
tion was  extended,  so  as  to  begin  on  May  15th  and  end  on  Decem- 
ber 31st  of  each  year,  and  consequent  changes  were  made  providing 
that  cars  on  hand  May  15th  should  be  recorded  as  arriving  on  that 
day.  The  general  provisions  as  to  free  days,  etc.,  were  in  all  material 
respects  similar  to  those  contained  in  I.  C.  C.  No.  1668,  but  the  sea- 
son was  advanced  three  months,  and  lengthened  by  that  time.  I.  C. 
C.  No.  1865  appears  to  be  a  reissue  of  I.  C.  C.  No.  1856,  issued  for 
the  purpose  of  making  a  verbal  correction  of  rule  5  by  the  insertion 
of  the  word  "lake"  before  coal,  so  as  to  limit  in  terms  the  character 
of  coal  and  coke  to  which  the  rule  was  applicable. 

It  appears  from  the  agreed  statement  of  facts  that  in  1911,  on  or 
before  April  4,  1911,  427  cars  of  coal  had  been  shipped  from  defend- 
ant's mines  for  transshipment  as  Iskt  coal,  and  that  between  April 
10,  1911  (the  date  on  which  defendant  was  notified  of  the  issue  of 
I.  C.  C.  No.  1856),  and  May  15,  1911,  the  date  when,  by  its  terms, 
it  took  effect,  104  additional  cars  were  shipped  by  defendant;  that 
of  the  said  531  cars  shipped  as  aforesaid,  493  arrived  at  Toledo  on 
or  before  May  14,  1911 ;  that  of  said  427  cars,  shipped  on  or  before 
April  14,  1911,  40  were  released  by  dumping  into  a  vessel  on  May 
14,  1911,  and  were  subject  to  no  demurrage,  23  cars  were  similarly 
released  on  June  10,  1911,  218  cars  were  similarly  released  on  June 
13,  1911,  50  cars  were  similarly  released  on  June  24,  1911,  91  cars 
were  similarly  released  on  June  28,  1911,  and  the  remaining  5  cars 
were  similarly  released  on  July  13,  1911;  that  of  the  said  104  cars, 
shipped  after  April  10,  and  on  or  before  May  14,  1911,  as  aforesaid, 
15  were  similarly  released  June  25,  1911,  59  were  similarly  released 
June  28,  1911,  and  the  remaining  30  cars  were  similarly  released  July 
13,  1911. 

It  is  the  contention  of  the  defendant  that  no  demurrage  charges 
should  have  been  assessed  against  said  531  cars,  as  they  were  all 
shipped  from  mines  before  the  tariff  I.  C.  C.  No.  1856  took  effect, 
and  defendant  contends  said  shipments  were  made  during  the  pen- 
dency of  I.  C.  C.  No.  1668,  and  were  entitled  to  be  treated  as  ar- 
riving August  15,  1911,  under  the  provisions  of  said  last-mentioned 
tariff,  although  in  fact  all  had  been  released,  unloaded,  and  trans- 
shipped prior  to  that  date.  This  is  the  main  contention  of  defend- 
ant; a  minor  one  being  that,  in  cases  where  notice  of  arrival  of 
cars  at  Toledo  was  not  given  by  plaintiff  on  the  day  of  such  arrival, 
deduction  from  accrued  demurrage  should  be  made  in  accordance 
with  the  time  such  notice  was  actually  given. 

Taking  up  the  last  contention  first,  it  is  enough  to  say  that  it  does 
not  appear  that  there  was  any  contractual  obligation  on  the  part  of 
the  plaintiff  to  give  notice  of  the  arrival  of  cars,  although  it  did  so 
as  a  matter  of  courtesy;  nor  does  it  appear  that  the  alleged  failure 
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in  the  comparatively  few  instances  referred  to  played  any  part  in 
the  accrual  of  demurrage  on  such  cars.  Hite  v.  Central  R,  R.  of 
N.  J.,  171  Fed.  370,  96  C.  C.  A.  326. 

As  to  the  main  contention  of  the  defendant,  that  its  shipments  in 
1911,  prior  to  May  15,  1911,  were  governed  in  respect  to  demurrage 
charges  at  Toledo  by  the  schedule  or  tariff  regarding  such  charges 
in  effect  at  the  date  of  the  shipment  from  the  mines,  and  that  such 
tariff  constituted  a  contract  between  the  parties  as  to  all  cars  shipped 
from  the  mines  while  such  tariff  was  in  force,  or,  at  the  least,  as  to 
all  cars  shipped  prior  to  April  10,  1911,  the  date  when  notice  of 
the  filing  of  the  new  tariff  No.  1856  was  received  by  defendant,  I 
do  not  see  how  this  position  can  possibly  be  sustained. 

The  demurrage  tariff  I.  C.  C.  No.  1668,  issued  July  12,  1909,  and 
effective  August  15,  1909,  was,  by  its  own  terms,  a  seasonal,  and 
not  a  constant,  tariff.  This  is  made  manifest  by  the  first  two  para- 
graphs preceding  the  rules  and  by  paragraph  (a)  of  rule  4.  The 
two  paragraphs  referred  to  as  preceding  the  rules  governing  de- 
murrage are  as  follows : 

"The  rules  and  charges  named  herein  are  effective  each  year  frdm  August 
15th  to  December  31st,  inclusive. 

'In  the  application  of  these  rules  the  season  of  navigation  shall  be  con- 
sidered as  extending  from  August  15th  to  December  21st,  inclusive." 

Paragraph  (a)  of  rule  4  provided  as  follows : 

*'(a)  Lake  coal  or  coke  remaining  on  hand  December  21st  will  be  recorded  as 
released  on  that  date,  detention  being  figured  in  accordance  with  provisions  of 
rule  1  and  first  paragraph  of  rule  2.  An  additional  free  time  of  ten  days,  in- 
cluding Sundays  and  legal  holidays,  will  be  allowed  for  each  individual  car  for 
reconsignment  or  disposition,  after  which  the  car  will  be  subject  to  local  de- 
murrage rulos.  Agents  must  collect  demurrage  charges,  or  obtain  a  written 
guaranty  of  payment  of  same,  before  accepting  orders  for  reconsignment  or 
disposition.*' 

This  language  abundantly  sustains  my  interpretation  of  this  tariff 
as  a  "seasonal"  tariff,  not  in  force  except  in  relation  to  the  season 
of  lake  transportation  defined  therein.  For  example,  during  what 
portion  of  the  year  1909  was  it  in  force?  Clearly  no  reliance  could 
be  placed  on  it,  in  regard  to  demurrage  charges  at  Toledo,  as  to  cars 
shipped  before  the  date  of  its  issue  (July  12th);  and  by  its  very 
terms  cars  on  hand  December  21st  must  be  reconsigned  or  disposed 
of  within  10  free  days  thereafter,  or  they  became  subject  to  the 
ordinary  local  demurrage  charges.  This  being  the  case  with  regard 
to  the  year  1909,  I  hold  that  the  same  construction  applies  to  the 
year  1910;  during  which  season  this  tariff  was  operative;  that  js,  that 
the  tariff  should  be  treated  as  again  issued  as  of  July  12,  1910,  and 
effective  August  15,  1910,  with  each  and  all  of  the  rights  and  lia- 
bilities that  existed  the  season  before,  remembering  the  special  char- 
acter of  the  shipments  therein  provided  for.  Under  that  tariff  there 
was  no  authority  for  shipments  governed  thereby  to  be  made  before 
July  12th  at  the  earliest,  and  most  certainly  none  for  shipments  made 
in  April  and  May  and  June,  and  arriving  in  May  and  June  and  July. 

For  the  year  1911^  the  railway  company,  seasonably,  on  April  4, 
1911,  2  months  and  7  days,  at  the  least,  before  the  former  lake  coal 
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demurrage  tariff  would  have  become  effective  for  that  season,  issued 
and  filed  with  the  Interstate  Commerce  Commission,  a  new  tariff,  I. 
C.  C.  No.  1856,  superseding  I.  C.  C.  No.  1668,  and  providing  for  a 
much  extended  lake  season  beginning  Mav  15,  1911,  and  extending 
to  December  31.  When  this  tariff  was  filed  there  was  no  lake  coal 
demurrage  tariff  in  effect,  and  the  requisite  30  days  for  publication 
expired  long  before  tariff  I.  C.  C.  No.  1668  would  have  gone  into 
effect  for  the  year  1911,  and  hence  the  only  legal  lake  cod  demur- 
rage tariffs  governing  the  shipments  of  defendant  for  1911,  intended 
for  transshipments  by  lake,  were  I.  C.  C.  No.  1856  and  I.  C.  C.  No. 
1865,  which  latter  evidently  was  issued  for  the  purpose  hereinbefore' 
suggested. 

In  Horton  v.  Tonopah  &  Goldfield  R.  Co.  (D.  C.)  225  Fed.  406, 
it  was  held  that  a  new  demurrage  tariff,  increasing  the  demurrage 
rates,  would  become  effective  upon  cars  already  subject  to  demurrage 
under  the  former  demurrage  tariff,  upon  the  effective  date  of  the  in- 
creased rate..  While  I  agree  in  the  principle  of  that  decision,  I  do 
not  regard  it  as  strictly  applicable  to  this  case  by  reason  of  what  has 
already  been  said  as  to  the  "seasonar'  character  of  these  special  tariffs. 

It  follows  that  in  the  judgment  of  the  court,  upon  the  facts  ad- 
mitted by  the  agreed  statement,  no  defense  is  presented,  and  judgment 
may  be  entered  for  the  entire  amount  of  plaintiff's  demand 


Bx  parte  KUNIJIRO  TOGUOHI. 

(District  Court  W.  D.  Washington,  N.  D.    December  29, 19100 

No.  3482. 

Aliens  ^e»50 — Iiocioration — ^Pebson  Excluded. 

Under  Immigration  Act  Feb.  20,  1907,  c.  1134,  |  2,  34  Stat.  898  (Gomp. 
St.  1913,  §  4244),  which  excludes  from  admission  into  the  United  States 
aliens  "who  have  been  induced  or  solicited  to  migrate  to  this  country  by 
offers  or  promises  of  employment  or  in  consequence  of  agreements, 
*  *  ^  express  or  implied,  to  perform  labor  in  this  country  of  any  kind, 
skiUed  or  unskilled/'  or  who  have  been  assisted  by  others  to  come,  unless 
it  is  affirmatively  shown  that  they  do  not  belong  to  one  of  the  excluded 
classes,  a  Japanese  alien  who  came  to  this  country  at  the  solicitation  of 
an  uncle  and  with  money  furnished  by  him  for  the  purpose  of  entering  his 
employ  as  a  salesman  in  a  store,  although  no  contract  for  service  was 
made,  not  being  in  one  of  the  classes  expressly  excepted  by  such  section, 
is  not  entitled  to  entry. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent  Dig.  §S  108-110;  Dec.  Dig. 
<8:s»50.] 

Application  by  Kunijiro  Toguchi  for  v^^rit  of  habeas  corpus.    Writ 
denied. 

James  Kiefer,  of  Seattle,  Wash.,  for  petitioner. 
Clay  Allen,  U.  S.  Dist.  Atty.,  and  Albert  Moodie,  Asst.  U.  S.  Dist. 
Atty.,  both  of  Seattle,  Wash.,  for  the  United  States. 

NETERER,  District  Judge.    The  petitioner  is  an  alien,  v^^hose  moth- 
er resides  in  Japan,  and  whose  uncle  lives  in  Detroit,  Mich.,  where 

<8s»For  other  cmm  see  same  topic  ft  KBY-NUMBBR  In  all  Key-Numbtrad  Dlgaata  ft  lodexaa 
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he  IS  engaged  in  conducting  a  Japanese  silk  and  dry  goods  and  bam- 
boo furniture  business.  This  company  has  a  branch  store  in  Japan, 
where  petitioner  was  employed,  and  for  the  last  three  years  was 
manager  of  this  branch  store.  He  came  to  the  United  States,  at 
the  request  of  his  uncle,  to  take  a  position  in  the  Detroit  store  as 
a  salesman,  and,  as  he  advances  in  laiowledge  and  business  methods, 
to  substitute  for  one  of  the  partners,  so  that  they  may  be  relieved 
from  time  to  time.  The  uncle  sent  to  petitioner  $100  to  apply  on  his 
expenses,  and  told  him  to  apply  to  him  for  more  money  on  landing, 
if  needed.  No  salary  was  agreed  upon  to  be  paid  to  the  petitioner. 
The  Board  found  the  petitioner  to  be  25  years  of  age,  "intelligent,  but 
on  the  whole  made  an  unfavorable  impression  because  of  his  evasive- 
ness and  crafty  expression,  *  *  *  that  the  alien  is  coming  to 
the  United  States  in  violation  of  the  alien  contract  labor  provision 
of  the  Immigration  Act,"  and  rejected  him  on  that  ground,  and 
ordered  his  deportation  to  Japaij^  On  appeal,  the  Secretary  of  Labor 
affirmed  the  finding  of  the  Board  and  Commissioner. 

The  petitioner  contends  that  he  is  not  within  the  prohibitory  clause 
of  the  Immigration  Act.  If  the  petitioner  is  not  within  the  prohibitory 
clause  of  the  Immigrate  Act,  the  Commissioner  of  Immigration  has 
no  jurisdiction  to  detain  and  deport  him  by  erroneously  concluding 
questions  of  law  (Gonzales  v.  Williams,  192  U.  S.  1,  24  Sup.  Ct. 
177,  48  L.  Ed.  317)>  and  such  act  would  bring  this  case  to  the  same 
status  as  denying  a  fair  hearing  (Chin  Yow  v.  United  States,  208  U.  S. 
8,  28  Sup.  Ct.  201,  52  L.  Ed.  369).  But  if  the  alien  is  within  the 
prohibition  of  the  Immigration  Act,  and  the  hearing  was  fairly  con- 
ducted, the  decision  of  the  Secretary  of  Labor  is  binding.  Lewis  v. 
Frick,  233  U.  S.  291,  34  Sup.  Ct.  488,  58  L.  Ed.  967.  A  court  has 
jurisdiction  to  determine  whether  the  reasons  given  by  the  Commis- 
sioner, excluding  aliens,  come  within  the  meaning  of  the  Immigration 
Act.  Gegiow  v.  Uhl,  239  U.  S.  3,  36  Sup.  Ct.  2,  60  L.  Ed.  114.  The 
fact  that  petitioner  made  an  unfavorable  impression  upon  the  board 
can  therefore  be  dismissed  without  further  comment.  The  only 
question  for  decision  is  whether  the  alien  comes  within  the  provi- 
sions of  the  act  supra.  The  portion  of  the  act  which  it  is  claimed 
is  violated,  provides  that  "persons  *  *  *  who  have  been  induced 
\  or  solicited  to  migrate  to  this  country  by  offers  or  promises  of  em- 

I  plo3mient  or  in  consequence  of  agreements    *     *     *     express  or  im- 

f  plied,  to  perform  labor  in  this  country  of  any  kind,  skilled  or  un- 

\  skilled    *    *    *"    (Comp.   St.   1913,   §  4244),  are  excluded.     The 

violation  of  this  act,  by  its  express  provisions,  is  made  a  crime,  and, 
I  the  statute  being  penal,  its  provisions  must  be  strictly  construed. 

I  United  States  v.  Gay  (C.  C.)  80  Fed.  254.     The  act  under  consid- 

eration was  brought  forward  from  Act  Feb.  26,  1885,  c.   164,  23 
[  Stat.  333,  which  act  was  intended  to  apply  only  to  cheap,  unskilled 

r  labor.    Trinity  Church  v.  United  States,  143  U.  S.  457,  at  page  458, 

\  12  Sup.  Ct.  511  (36  L.  Ed.  226),  in  which  Mr.  Justice  Brewer^  for 

i  the  court,  said: 

[  ''It  must  be  conceded  that  the  act  of  the  corporation  Is  within  the  letter 

of  this  section  for  the  relation  of  rector  to  his  church  is  one  of  service,  and  im- 
pUes  labor  on  the  one  side  with  compensation  on  the  other.    Not  only  are  the 
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geDeral  words  labor*  and  'service'  both  used,  but  also,  as  It  were,  to  guard 
n gainst  any  narrow  interpretation  and  emphasize  the  breadth  of  meaning,  to 
that  is  added  *of  any  kind.' " 

Specific  exemptions  are  made  in  the  act.  The  court  further  said 
(143  U.  S.  464,  12  Sup.  Ct.  513,  36  L.  Ed.  226): 

"It  appears,  also,  from  the  petitions,  and  in  the  testimony  presented  before 
the  committees  of  Congress,  that  it  was  this  cheap  nnskUled  labor  which  was 
making  the  trouble,  and  the  influx  of  which  Congress  sought  to  prevent" 

This  act  was  amended  March  3,  1891  f26  Stat.  1084,  c.  551),  and 
in  United  States  v.  Laws,  163  U.  S.  258,  16  Sup.  Ct.  998,  41  L.  Ed. 
151,  the  court  held  that  a  contract- with  an  alien  to  come  to  this  coun- 
try and  work  upon  a  sugar  plantation  in  Louisiana  as  a  chemist  was 
not  within  the  act  of  February  26,  1885,  citing  the  Holy  Trinity 
Church,  supra.  The  court,  at  page  266  of  163  U.  S.,  at  page  1001  of 
16  Sup.  Ct.,  41  L.  Ed.  151,  said: 

"If  by  the  terms  of  the  original  act  tfffe  provisions  thereof  applied  only  to 
unskilled  laborers  whose  presence  simply  tended  to  degrade  American  labor, 
the  meaning  of  the  act  as  amended  by  the  act  of  1891  becomes  if  possible,  still 
plainer.  Now  by  its  very  terms  it  is  not  intended  to  apply  to  any  perscm  be- 
longing to  any  recognized  profession.  We  think  a  fihemist  would  be  Included 
in  that  class."  V 

On  March  3,  1903  (32  Stat.  1213,  c.  1012),  the  act  was  further 
amended.  The  committee  on  immigration  (H.  R.  No.  982,  57th  Con- 
gress, First  Session)  stated : 

"The  general  purpose  of  this  bill  is  to  bring  together  in  one  act  scattered 
legislation  heretofore  enacted  in  regard  to' the  immigration  of  aliens  into  the 
United  States  ♦  ♦  ♦  to  eliminate  any  part  thereof  which  has  become  ob- 
solete as  a  result  of  subsequent  legislation;  to  amend  such  portions  thereof 
as  have  been  found,  either  as  the  result  of  experience  in  enforcing  the  law  or 
by  judicial  decision,  to  be  inadequate  to  accomplish  the  purpose  intended,  and 
to  add  such  further  provisions  as  seem  to  be  demanded  by  the  consensus  of 
enlightened  public  opinion,  besides  such  as  are  rendered  necessary  because 
of  territorial  acquisitions  of  the  United  States  beyond  its  continental  bounds." 

The  Senate  Report  (No.  2119,  57th  Congress,  First  Session)  stated: 

"The  necessity  for  such  re-enactment  Is  due  in  part  to  the  fftct  that,  as  the 
result  of  judicial  decisions,  as  well  as  of  administrative  experience,  the  effi- 
ciency of  such  laws  to  accomplish  the  evident  purpose  of  their  enactment  has 
been  shown  to  be  materially  lessened  since  the  time  of  their  enactment,  and 
therefore  a  new  expression  of  legislative  wUl  upon  the  subject  of  immigration 
has  become  desirable." 

In  this  act  was  included  the  words  "skilled  and  unskilled  labor," 
and  Senator  Gallinger  moved  to  strike  out  the  words  (Congressional 
Record,  vol.  36,  p.  2752),  which  was  agreed  to,  and  the  House  con- 
ferees concurred  in  the  Senate  action,  the  change  in  the  act  being 
that  the  words  "offers,"  "solicitations,"  and  "promises"  were  sul^ 
stituted  for  the  word  "contract,"  it  being  understood  that  the  pro- 
visions of  the  bin  should  be  enlarged  to  meet  the  difficulties  caused 
by  the  decisions  of  the  courts  that  an  enforceable  contract  must  ex- 
ist in  order  to  come  within  the  provisions  of  the  law.  There  is  no 
suggestion  in  the  report  that  it  was  the  intention  to  enlarge  the  scope 
of  the  bill  to  include  persons  other  than  those  to  which  the  court 
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had  held  it  applicable,  except  the  insertion  of  the  words  ''learned 
profession"  in  the  last  proviso. 

Following  the  adoption  of  the  act  of  1903,  the  Circuit  Court  for 
the  Southern  District  of  New  York,  in  Re  Ellis,  124  Fed.  637,  held 
that  aliens  imported  under  contract  who  are  expert  accoimtants  were 
not  members  of  any  recognized  learned  profession,  within  the  terms 
of  the  exemption,  and  were  therefore  not  entitled  to  enter. 

Contention  is  made  that  the  intent  of  Congress  was  to  restrict  the 
prohibition  to  manual  laborers,  and  not  to  apply  it  to  those  en- 
gaged in  other  employment.  It  will  be  noted  that  the  terms  "labor" 
or  "service"  was  included  in  the  act  of  1885.  The  same  term  has 
been  carried  through  into  the  act  of  1907.  While  the  Supreme  Court, 
in  Holy  Trinity  Church,  supra,  held  that  the  intention  was  simply  to 
apply  the  term  to  unskilled  manual  labor,  and  while  the  terms  "skill- 
ed" and  "unskilled"  were  stricken  from  the  act  as  passed  in  1903, 
the  terms  were  included  in  the  act  of  1907.  While  there  is  nothing 
further  in  the  act  to  indicate  any  intent  or  limitation  with  relation 
to  these  terms,  reference  to  section  4  of  the  act  of  Feb.  20,  1907,  34 
Stat.  900,  I  think,  is  conclusive  of  the  question  which  is  here  pre- 
sented. This  section,  taken  in  connection  with  the  entire  act,  I 
think,  clarifies  the  purpose  and  fixes  the  intent  of  the  Congress  with- 
out any  question.    Section  4  provides  that: 

"It  shall  be  a  misdemeanor  for  any  person,  company,  partnership,  or  corpo- 
ration, In  any  manner  whatsoever,  to  prepay  the  transportation  or  In  any  way 
to  assist  or  encourage  the  importation  or  immigration  of  any  contract  laborer 
or  contract  laborers  into  the  United  States,  unless  such  contract  laborer  or 
<!ODtract  laborers  are  exempted  under  the  terms  of  the  last  two  provisos  con- 
tained in  section  2  of  this  act'"    Ckmip.  St  1913,  S  424& 

The  first  proviso  is  that: 

"Skilled  labor  may  be  imported  if  labor  of  like  kind  unemployed  cannot  be 
found  in  this  country." 

And  the  second  proviso: 

"That  the  provisions  of  this  law  applicable  to  contract  labor  shall  not  be 
held  to  exclude  professional  actors,  artists,  lecturers,  singers,  ministers  of 
any  religious  denomination,  professors  for  colleges  or  seminaries,  persons  be- 
longing to  any  recognized  learned  profession,  or  persons  employed  strictly 
as  personal  or  domestic  servants."    Comp.  St  1913,  |  4244. 

By  this  section  all  persons  are  excluded  who  do  not  come  within 
the  exemption.  The  provisions  are  not  limited  to  "labor"  or  "serv- 
ice," but  are  limited  expressly  by  the  exemptions.  The  petitioner  does 
not  bring  himself  within  the  exemptions  stated.  The  fact  that  no 
salary  is  agreed  upon  is  immaterial,  as  under  the  engagement  the  law 
would  imply  reasonable  compensation.  There  is  nothing  to  indicate 
that  the  petitioner  was  not  accorded  a  fair  trial. 

The  writ  will  be  discharged,  and  the  petitioner  remanded  to  the 
custody  of  the  Immigration  Commissioner. 
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THB  M.  MORAN. 

THE  COLERAINB. 

(District  Court,  E.  D.  New  York.    December  22^  1916.) 

OoLLisiON  ^=>96 — ^Vessbl  Leaving  Slip — Failubb  to  Signal* 

A  tug,  after  leaving  her  tow  in  a  slip  on  the  Manhattan  side  of  North 
River  at  night,  backed  out  and  came  into  collision  with  another  tug  pass- 
ing down  at  some  distance  from  the  ends  of  the  piers.  Held,  on  the  evi- 
dence, that  she  was  in  fault  (1)  for  failing  to  give  the  proper  slip  whistle, 
or  to  heed  the  signal  given  by  the  other  tug;  (2)  for  violation  of  the 
starboard  hand  rule,  which  gave  the  other  tug  the  right  of  way;  (3) 
for  passing  out  at  too  great  speed;  and  (4)  for  not  keeping  a  proper 
lookout ;  that  the  fact  that  the  lookout  of  the  passing  tug  was  inattentive 
was  not  a  material  fault,  since  it  had  no  effect  upon  the  situation. 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  {|  203-205;  Dec 
Dig.  «ss>96.] 

In  Admiralty.  Suit  for  collision  by  Thomas  Tra^,  owner  of  tfie 
tug  Coleraine,  against  the  tug  M.  Moran,  the  Moran  Towing  &  Trans- 
portation Company,  claimant,  with  cross-libel  by  claimant  against  tiie 
tug  Coleraine.    Decree  for  libelant,  and  cross-libel  dismissed. 

Foley  &  Martin,  of  New  York  City,  for  libelant  and  the  Coleraine. 
Park  &  Mattison,  of  New  York  City,  for  claimant  and  the  M. 
Moran. 

CHATFIELD,  District  Judge.  On  the  night  of  Saturday,  August 
29,  1915,  the  ocean-going  tug  M.  Moran,  with  the  mud  scow  Delaware 
in  tow,  proceeded  up  the  North  River  to  the  dock  at  Ninety-Sixth 
street.  The  weather  was  misty  and  the  night  dark,  but  no  question 
of  ability  to  see  signals  enters  into  the  case.  When  near  Thirtieth 
street,  the  captain  of  the  Moran  went  off  watch  and  to  bed,  and  the 
pilot  took  charge  of  the  boat.  About  half  past  1  Sunday  morning, 
the  Moran  readied  the  slip  between  Ninety-Fifth  and  Nmety-Sixfli 
streets,  and  found  the  ebb  tide  had  begun  to  run  along  the  shore. 

The  barge  Delaware  was  for  some  reason  left  on  the  north  side  of 
Ninety-Fifth  street,  and  the  Moran  backed  out  into  the  Hudson  river. 
While  so  doing,  she  came  in  collision  with  the  Coleraine,  which  was 
proceeding  down  the  Hudson  river  on  her  way  to  Fiftieth  street. 
North  River.  A  revenue  cutter  was  lying  further  down  the  river, 
and  another  a  short  distance  above  Ninety-Sixth  street.  A  tug,  the 
Wheeler,  was  on  its  way  from  Jersey  City  to  138th  street,  North 
River,  where  it  was  to  obtain  a  barge  to  be  towed  down  around  the 
Battery  and  up  the  East  River  to  Port  Morris,  so  as  to  arrive  there 
by  7  a.  m. 

The  captain  of  the  Wheeler  testifies  that  he  met  the  Coleraine  above 
Ninety-Sixth  street,  just  at  the  time  when  the  Wheeler  was  outside 
of  the  revenue  cutter,  which  was  anchored  some  distance  off  the 
ends  of  the  piers.  This  captain  testifies  that  he  exchanged  one-whistle 
signals  with  the  Coleraine,  and  that  the  Wheeler  and  the  Coleraine 
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passed  port  to  port,  thus  putting  the  Coleraine  outside  of  the  Wheeler 
at  that  point 

The  Coleraine  heard  no  signals  from  the  Moran,  but  observed  the 
Moran  coming  out  stern  first  about  midway  between  Ninety-Fifth 
and  Ninety-Sixth  streets,  blew  her  a  one-whistle  signal,  which  was 
not  answered,  and  then  blew  alarm  whistles,  which  were  not  an- 
swered. The  Moran  struck  the  Coleraine  amidships  on  her  port  side, 
with  such  force  as  to  cut  a  deep  gash  in  the  hull  of  the  Coleraine 
through  her  guard  and  rail.  The  boats  drifted  apart,  the  Coleraine 
then  being  aUe  to  work  in  so  as  to  be  beached  upon  the  rocks  near 
Ninety-First  street,  where  her  crew  swam  ashore.  The  Moran,  ac- 
cording to  the  witnesses  upon  the  Coleraine,  continued  backing  out 
into  the  river  until  near  the  middle  of  the  stream,  before  she  began 
to  work  in  toward  shore,  and  finally  brought  up  near  Eightieth  street, 
where  she  was  moored  for  the  night 

It  appears  from  the  testimony  that  the  rudder  of  the  Moran  was 
jammed  in  the  collision,  so  that  the  steering  gear  would  not  work, 
and  that  the  boat  had  to  be  maneuvered  by  alternating  operations  of 
the  engines  until  she  was  close  to  shore.  The  captain  of  the  Moran 
testifies  that  he  was  asleep  until  they  reached  Ninety-Sixth  street, 
when  he  was  awakened  by  the  noise  at  the  time  of  mooring  the  Dela- 
ware, and  that  his  attention  was  attracted  by  the  deckhand  on  the 
Moran,  who  called  to  "go  ahead."  This  was  followed  by  a  slight 
bump.  He  looked  out  of  the  window  alongside  of  his  bed,  upon  the 
starboard  side  of  the  Moran,  and  saw  that  she  was  (as  he  estimates) 
15  feet  from  the  side  of  the  Ninety-Fifth  Street  Pier.  The  witness 
was  then  about  opposite  the  end  of  the  pier,  and  this  was  just  after 
he  felt  the  shock  of  the  collision.  He  dressed,  went  on  deck,  and 
found  the  Moran  headed  down  the  river  some  SO  or  60  feet  off  the 
end  of  the  Ninety-Fifth  Street  Pier.  He  was  told  by  the  pilot  that 
they  had  "plugged  a  Tracy  boat"  and  that  the  steering  gear  was 
damaged.  He  then  ran  down  to  look  at  the  steering  gear,  later  noticed 
that  the  Moran  was  backed  out  into  the  river  to  a  point  further  thin 
the  Coleraine,  and  that  she  subsequently  floated  and  worked  down 
the  river  to  the  point  near  Eightieth  street  where  she  was  moored. 

The  pilot  in  charge  of  the  Moran  testifies  that  he  backed  away  from 
the  Delaware  to  the  middle  of  the  slip.  The  Moran  works  to  port 
when  under  a  stem  reversed  engine,  and  the  pilot  heard  or  saw  nothing 
of  the  Coleraine  until  she  suddenly  appeared,  close  to  tfie  Moran  and 
coming  out  from  behind  the  end  of  the  pier  at  Ninety-Sixth  street,  un- 
der the  stem  of  a  large  garbage  scow, 'which  was  moored  on  the  south 
side  of  the  Ninety-Sixth  Street  Pier. 

The  pilot  of  the  Moran  testifies  that  he  heard  alarm  whistles  from  the 
Coleraine,  but  no  previous  single  whistle,  and  that  he  did  not  answer 
the  alarm  whistles,  as  it  was  too  late  to  avoid  collision;  that  he  im- 
mediately reversed  his  engines,  so  as  to  send  the  boat  full  speed  ahead ; 
that  the  way  of  the  Moran  was  substantially  stopped  by  tfie  time  she 
came  in  collision  with  the  Coleraine.  He  then  ran  her  ahead  until  he  was 
compelled  to  stop  by^  the  vessels  in  the  slip,  but  that  in  the  meantime 
he  had  inquired  of  those  upon  the  Coleraine  if  any  one  was  hurt,  and 
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that,  thereafter  finding  the  steering  gear  jammed,  he  backed  out  into 
the  river  to  a  safe  distance,  and  from  tfiere  floated  down  the  river 
and  worked  ashore. 

The  severity  of  the  injury  inflicted  on  the  Coleraine  would  indicate 
that  the  Moran  was  backing  with  considerable  speed,  and  that  she  did 
not  reverse  her  engines  for  any  length  of  time  before  the  collision.  The 
captain  of  the  garbage  scow,  which  was  moored  on  the  south  side  of 
Ninety-Sixth  street,  testifies  that  he  was  awakened  by  the  noise  made 
when  the  tug  Moran  brought  in  the  Delaware ;  that  he  went  on  deck 
and  saw  the  whole  occurrence..  He  testifies  that  the  Moran  left  the 
Delaware,  and,  without  blowing  any  signals  whatever,  backed  straight 
out  of  the  slip  into  the  Coleraine,  and  then  out  into  the  river  and  sub- 
stantially half  way  across.  He  thus  corroborates  the  witnesses  for  the 
Coleraine. 

It  does  not  appear  that  the  lookout  upon  the  Moran  was  in  his  place, 
or  that  he  reported  the  Coleraine  in  time,  while  the  lookout  upon  the 
Coleraine  was  seated  upon  the  starboard  side  of  that  vessel,  smoking 
a  cigarette,  and  did  not  observe  the  Moran  as  quickly  as  the  pilot,  who 
was  in  charge  of  the  wheel.  The  admission  of  the  pilot.of  the  Moran 
upon  the  stand,  as  well  as  that  of  the  Moran's  captain,  indicates  full 
appreciation  of  the  Moran's  responsibility  for  carelessness.  They  im- 
pressed the  court  with  the  feeling  that  they  were  trying  to  state  the 
events  as  they  happened  and  at  the  same  time  excuse  liability  therefor. 

The  facts  do  not  seem  to  justify  the  conclusion  that  the  Moran  con- 
tinued out  into  the  river  without  reversing,  or  that  she  was  entirely 
oblivious  of  having  run  the  Coleraine  down,  or  disregardf ul  when  her 
presence  was  brought  to  her  attention.  It  would  seem  that  her  engines 
may  have  been  reversed  (started  running  forward),  and  that  her  reason 
for  then  backing  so  far  out  in  the  river  was  because  of  the  injury  to  her 
own  rudder.  But  the  testimony  as  to  the  location  of  the  boats  just 
before  the  collision,  even  assuming  that  the  Colerame  had  turned  in 
somewhat  after  passing  the  revenue  cutter,  does  not  indicate  that  she 
was  so  close  to  the  Ninety-Sixth  Street  Pier  as  to  prevent  observation 
on  the  part  of  the  Moran.  As  she  was  headed  for  Fiftieth  street,  and 
had  come  around  the  revenue  cutter,  she  was  not  violating  the  rule 
which  forbids  navigating  under  the  heads  of  the  piers. 

If  the  captain  of  the  Moran  is  correct  as  to  the  location  of  his  boat 
when  he  was  awakened  by  the  alarm  whistles,  it  is  evident  that  the 
accident  happened  down  opposite  the  Ninety-Fifth  Street  Pier,  rather 
than  up  at  Ninety-Sixth  street,  and  that  the  Moran  was  proceeding  out 
at  too  great  a  speed  for  safety  .to  any  boat  which  might  have  a  right 
to  be  close  to  the  mouth  of  the  slip.  The  testimony  would  seem  to 
show,  also,  that  the  Moran  did  not  blow  a  slip  whistle  when  leaving 
the  slip,  even  if  one  was  blown  as  she  left  the  Delaware.  The  Coleraine 
did  give  navigation  signals,  which  should  have  been  heeded  by  the 
Moran. 

The  whereabouts  of  the  lookout  on  the  Coleraine  had  no  eifect  upon 
the  situation,  but  the  absence  of  a  proper  lookout  on  the  Moran,  when 
coupled  with  her  speed,  shows  negligence  sufficient  to  fix  responsibil- 
ity. The  Nevada,  106  U.  S.  154,  1  Sup.  Ct.  234,  27  U  Ed.  149.  The 
Moran  had  the  Coleraine  on  her  starboard  hand,  and,  as  the  collision 
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must  have  occurred  scHne  distance  outside  of  the  piers,  the  failure  of 
the  lookout  and  the  neglect  to  give  whistle  signals  would  further  fix 
liability  upon  the  Moran.  The  Reliable,  183  Fed.  116,  105  C.  C.  A. 
406;  The  Columbia,  205  Fed.  898,  124  C.  C.  A.  230. 

The  libelant  Tracy  may  have  a  decree,  and  the  cross-libel  will  be  dis- 
missed* 


In  le  HENRY  &  S.  G.  LINDEMAN. 
(District  Court,  S.  D.  New  York.     Ck!tober  9,  1910.) 

1.  Bankruptot  ^s»316(4) — Claims — ^Indobsemsnt  of  Notes. 

Under  the  law  of  New  York,  the  obligation  of  both  the  Indorser  and 
the  maker  of  a  note  is  original,  there  being  no  relation  of  suretyship 
as  in  some  other  jurisdictions,  and  therefore  a  creditor  can  base  a  claim 
against  a  bankrupt  on  notes  of  third  parties  payable  to  the  bankrupt  and 
Indorsed  by  it  to  the  creditor. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  |  476;  Dec. 
Dig.  «=»316(4).] 

2.  Bankbuptct   ^=>316(4) — Claims — Indorsement   of   Notes — ^Payment. 

Where  a  bankrupt  was  liable  as  indorser  on  a  number  of  notes  one  of 
which  was  paid  by  the  maker  after  the  bankruptcy,  each  note  must  be 
treated  by  itself,  not  all  together  as  creating  one  obligation,  and  the  pay- 
ment extinguishes  the  liability  of  the  bankrupt  on  that  note,  notwith- 
standing the  rule  that  the  status  of  a  claim  is  determined  as  of  the  date  of 
the  filing  of  the  petition. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  f  476;  Dec. 
Dig.  48s»31C(4).l 

3.  Bankbuptct  ^=»316(4) — Claims — ^Indorsement  of  Notes — Renewal  Note. 

A  claim  against  a  bankrupt  Indorser  of  notes  is  not  defeated  by  the 
claimant,  after  the  bankruptcy  of  the  indorser,  taking  from  the  original 
maker  an  unindorsed  renewal  note,  since  it  is  then  impossible  to  secure 
the  indorsement,  though  taking  such  a  note  before  the  bankruptcy  of 
the  indorser  would  extinguish  his  liability. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  {  476;  Dec. 
Dig.  «=)316(4).] 

In  Bankruptcy.  In  the  matter  of  the  bankruptcy  of  Henry  &  S.  G. 
Lindeman,  a  corporation.  On  certificate  of  the  referee  after  an  order 
sustaining  objections  to  a  claim  of  the  Gotham  National  Bank.  Order 
reversed  in  part,  and  affirmed  in  part. 

Wilder,  Ewen  &  Patterson,  of  New  York  City  (Ward  V.  Tolbert,  of 
New  York  City,  of  counsel),  for  the  motion. 
Wentworth,  I^owenstein  &  Stem,  of  New  York  City,*  opposed. 

MAYER,  District  Judge.  The  motion  comes  up  on  the  certificate 
of  a  referee  in  bankruptcy  who  has  entered  an  order  sustaining  the 
objections  of  the  trustee  to  the  claim  of  the  Gotham  National  Bank  and 
fixing  a  day  for  the  taking  of  testimony  for  the  purpose  of  fixing  the 
value  of  certain  alleged  security,  and  further  directing  that,  if  the 
value  of  the  security  shall  appear  to  be  less  than  the  face  value  of  the 
claim,  then  the  bank  shall  be  allowed  to  file  an  amended  claim  for  the 
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difference  between  the  total  amount  of  the  claim  and  the  value  of  the 
security. 

The  facts  are  as  follows :  The  Gotham  National  Bank  filed  its  proof 
of  claim  in  due  course  for  the  sum  of  $8,141.94.  The  trustee  objected 
to  $7,424.80  of  said  claim,  which  last-mentioned  amount  is  based  on 
the  following  promissory  notes : 

Maker  Date  Amonat 

A.   N.   PickeriU • May  20.  1914        9   110.00 

Warren   ColUns ....May  21,1914  139.00 

MUton  Piano  Co May  27,  1914  710.00 

W.   K.   Cayton July  31,  1914  125.00 

Jameson^Uen  Piano  Co Aug.  31,  1914         1,136.80« 

Crafts    Piano   Co Aug.    7,1914  1.400.00 

S.  Z.  Marks  Ca .' Aug.  15,  1914  1,849.00 

Crafts  Piano   Co Aug.  15,  1914         1,955.00 

— all  of  which  were  made  to  the  order  of  the  bankrupt 
The  bank  conceded : 

"That  the  first  not«  of  $110  has  been  paid.  The  second  note  of  $139  we 
took  a  new  note  for  from  Warren  ColUns.  The  third  note  for  $710,  there  wag 
no  new  note  in  regard  to  that  The  $125  we  accepted  a  new  note  from  W. 
K.  Cayton.  As  to  the  other  notes,  those  were  all  notes  payable  to  the  bank- 
rupt which  he  discounted.  We  hold  these  notes,  and  they  have  not  been 
paid." 

From  the  record  it  does  not  appear  when  the  bank  accepted  other 
notes  of  the  original  makers  in  place  of  the  Collins  &  Cayton  notes 
without  the  indorsement  or  consent  of  the  bankrupt. 

[  1  ]  First.  The  five  notes  upon  which  as  yet  no  payments  have  been 
made,  and  which,  presumably,  are  still  in  the  possession  of  the  bank:. 

The  holding  of  the  referee  was  based  on  the  theory  that  the  liability 
of  the  maker  was  collateral  security  for  the  payment  of  the  note  by  the 
bankrupt  who  was  the  indorser.  The  referee  evidently  sustained  the 
contention  of  the  attorneys  for  the  trustee  that  there  is  a  distinction 
between  a  case  where  the  bankrupt  is  the  maker  and  a  third  party  the 
indorser,  and  a  case  where  a  third  party  is  the  maker  and  the  bankrupt 
is  the  indorser. 

Whatever  may  be  the  law  in  other  jurisdictions,  the  New  York  law 
is  that  the  holder  of  a  note  may  recover  from  the  maker  or  the  in- 
dorser, as  he  pleases,  or  recover  as  far  as  he  can  from  one  and  recover 
the  remainder  from  the  other.  So  far  as  the  holder  of  the  notes  is 
concerned,  the  obligation  of  the  indorser  to  him  is  an  original  obliga- 
tion, and  there  is  not  a  contract  of  suretyship  such  as  may  exist  in  some 
other  jurisdictions. 

Judge  Blodgett,  in  Re  Pulsifer  (D.  C.)  14  Fed.  247,  cited  by  counsel 
for  the  trustee,  says : 

"But  here  the  bankrupts  are  only  sureties  on  these  notes.  Woolner  Bros, 
are  the  principal  debtors,  and  the  bankrupts  only  made  themselves  contingent- 
ly liable,  on  their  contract  as  indorsers,  to  pay  in  case  the  makers  did  not.** 

It  was  on  the  theory  that  the  indorser  was  a  surety  that  he  came  to 
his  conclusion.  Here,  however,  the  obligation  of  the  maker  does  not 
constitute  surety  in  aid  of  or  collateral  to  the  obligation  of  the  bank- 
rupt as  indorser  and  the  position  taken  by  the  bank  was  entirely  sound, 
and  the  order  of  the  referee  must  in  that  regard  be  reversed. 
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[2]  Second.  The  Pickerill  note  for  $110:  The  record  is  silent  as  to 
when  this  note  was  paid  but  from  the  argument  and  briefs  it  is  appar- 
ently conceded  to  be  the  fact  that  this  note  was  paid  after  the  filing  of 
the  petition  in  bankruptcy.  The  bank  insists  that  the  status  of  a  claim 
is  as  of  the  date  of  the  filing  of  the  petition.  That  statement,  broadly 
speaking,  is  correct  when  it  is  sought  to  ascertain  and  determine  the 
rights  between  the  parties  where  the  claim  remains  unpaid.  The  bank 
also  presumably  proceeds  upon  the  theory  that  the  obligations  of  the 
bankrupt  constitute  an  entire  obligation  even  though  the  bankrupt  is 
liable  to  the  bank  as  indorser  upon  eight  separate  transactions. 

It  is  entirely  clear  to  me  that  each  transaction  must  be  treated  by 
itself,  and  that,  when  a  note  is  paid  as  the  Pickerill  note  has  been,  that 
ends  the  obligation  of  the  bankrupt  estate  to  the  holder  of  the  note. 

We  are  not  concerned  here  with  the  relations  (if  any)  between  the 
bankrupt  estate  and  the  maker  of  the  note.  So  much  of  the  claim, 
therefore,  as  relates  to  this  note  must  be  expunged. 

[3]  Third.  The  two  notes  for  which  renewal  notes  were  taken  from 
the  makers  without  the  indorsement  of  the  bankrupt : 

Here  again  the  record  is  silent  as  to  the  time  of  the  transaction,  but 
counsel  apparently  agree  that  this  took  place  after  the  filing  of  the 
petition.  This  is  illustrative  of  the  principle  that,  as  between  the  bank- 
rupt estate  and  the  bank,. the  status  of  the  parties  must  be  fixed  as  of 
the  date  of  the  filing  of  the  petition ;  and  here  again  we  are  not  con- 
cerned with  such  duties  as  may  rest  upon  the  bank  in  its  relation  with 
the  makers,  or  hereafter  with  the  bankrupt  estate  if  the  bank  should 
collect  in  full  from  the  makers.  The  bankruptcy  statute  was  intended 
at  least  to  deal  with  these  situations  from  a  practical  and  common  sense 
point  of  view.  It  would  be,  to  say  the  least,  embarrassing  from  a  com- 
mercial standpoint,  to  insist  that  the  holder  of  a  note  could  not  take 
a  renewal  note  from  the  maker  when  the  bankrupt  is  no  longer  in  a 
position  to  endorse  a  renewal  note.  The  obligation  is  still  outstanding 
and  the  note  still  remains  unpaid,  and  the  claim,  therefore,  is  a  real 
claim  for  an  unpaid  obligation,  and  the  situation  is  not  similar  in  prin- 
ciple to  that  of  the  Pickerill  note. 

The  object  of  proving  claims  in  bankruptcy  is  to  set  forth  what  is 
owed  to  the  claimant,  and,  as  nothing  was  owed  on  the  Pickerill  note, 
there  was  no  claim  in  respect  thereof ;  but  the  case  of  the  other  two 
notes  differs  from  the  usual  situation  of  accepting  a  renewal  note  with- 
out indorsement,  because  an  independent  act,  to  wit,  the  petition  in 
bankruptcy  with  the  consequent  adjudication,  has  occurred. 

To  require  the  holder  of  a  note  in  such  circumstances  to  refuse  or 
decline  to  accept  a  renewal  from  the  maker,  unless  the  bankrupt  in- 
dorser again  indorse  such  renewal  note,  would  be  to  call  upon  the  hold- 
er to  perform  a  useless  act  which  would  have  no  eflfect.  The  principle 
of  release  kpplicable  where  an  indorser  does  not  indorse  a  renewal  note 
does  not  apply  after  bankruptcy. 

If  therefore  I  correctly  understand  that  these  renewal  notes  were 
given  after  the  petition  in  bankruptcy,  then  the  order  of  the  referee 
must  be  reversed  in  that  regard.    Of  course,  if  these  renewal  notes  were 
given  before  the  bankruptcy,  then  the  indorser  was  released, 
238  F.- 
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CLARK  BROS.  COAL  MINING  CO*  V.  PENNSYLVANIA  R,  CO. 

(District  Court,  E.  D.  Pennsylvania.    December  14,  1916.) 

No.  2432. 

CoiOiEBGE    ^=»97 — ^INTEBSTAIX    CoiiliEBCS    LAW — ^ACTION    ON    AWABD    OF    Coii- 
1CIS8ION. 

A  new  trial  granted  in  an  action  on  an  award  of  damages  by  the  Inter- 
state Commerce  Commission  for  discrimination  in  the  distribution  of 
coal  cars,  on  the  ground  tliat  the  award  of  the  Commlssipn,  which  was  a 
part  of  the  evidence  submitted  to  the  Jury,  under  a  later  decision  of  the 
Supreme  Court  was  made  on  an  erroneous  basis,  and  that  the  Jury  were 
not  fully  Instructed  on  the  point. 

[Ed.  Note.— For  other  cases,  see  Commerce,  Cent  Dig.  (  147 ;  Dec  Dig. 
«=>97.] 

At  Law.  Action  by  the  Clark  Bros.  Coal  Mining  Company  against 
the  Pennsylvania  Railroad  Company.  On  motion  by  defendant  for 
new  trial.    Motion  granted. 

A.  L.  Cole  and  A.  M.  Liveright,  both  of  Clearfield,  Pa.,  for  plain- 
tiff. 

Henry  W.  Bikle  and  Francis  I.  Gowen,  both  of  Philadelphia,  Pa., 
for  defendant. 

DICKINSON,  District  Judge.  A  necessity  to  retry  this  case  is  to 
be  regretted.  Not  the  least  cause  of  regret  is  from  the  standpoint  of 
the  public  interest  in  the  prompt  administration  of  justice,  and  in  the 
certainties  of  the  law  and  the  sureness  of  the  application  of  its  prin- 
ciples. If,  however,  error  has  crept  into  the  trial  which  compels  a 
new  trial,  the  sooner  it  is  discovered  and  corrected  the  better  for  all 
concerned.  The  one  thing  which  helps  to  reconcile  us  to  this  neces- 
sity is  the  opportunity  it  will  afford  to  correct  inadvertently  used  ex- 
pressions in  charge,  which  may  have  resulted  in  injustice  to  the  plain- 
tiff in  the  claim  made  for  what  for  brevity  we  will  call  its  right  to 
interest.  One  feature  of  the  trial  which  may  give  the  defendant  the 
right  to  a  retrial  is  this : 

The  defendant  introduced  what  we  will  term  mathematical  evidence 
to  establish  with  mathematical  certainty  and  precision  that  the  Com- 
mission by  its  award  allowed  damages  on  the  basis  that  the  plaintiff 
was  entitled  in  the  distribution  of  cars  to  a  number  of  cars  up  to  its 
full  physical  capacity  rating,  and  was  also  entitled  to  have  included 
among  the  cars  available  for  distribution  all  private  and  fuel  cars.  If 
the  damages  awarded  were  awarded  on  this  basis,  it  is  conceded  an 
error  was  made,  because  the  number  of  cars,  by  the  Commission's 
own  rule,  was  to  be  determined  in  another  way.  This  other  way  was 
to  rate  the  mines,  not  according  to  their  physical  capacity  alone,  but 
their  physical  capacity  plus  their  commercial  output,  during  a  certain 
preceding  period,  divided  by  two,  and  to  limit  the  number  of  cars  for 
ratable  distribution  to  what  are  called  unassigned  cars,  being  all  cars 
available  for  general  commercial  use  after  excluding  private  and  fuel 
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cars,  and  having  thus  found  the  share  of  each  mine,  to  deliver  to  any 
mine  its  private  cars  and  fuel  cars  consigned  to  it,  but  before  deliver- 
ing to  it  any  unassigned  cars  to  count  against  its  share  of  such  cars 
the  private  and  fuel  cars  delivered  to  it.  The  result  would  be  that 
no  mine,  which  had  received  private  or  fuel  cars,  would  have  the  right 
to  receive  any  unassigned  cars,  unless  its  share  of  the  unassigned  cars 
exceeded  the  number  of  private  and  fuel  cars  delivered  to  it,  and  then 
only  for  the  excess. 

The  evidence  would  at  least  tend  to  show  that  the  award  of  damages 
was  made  by  the  Commission  on  this  erroneous  basis  and  would  mathe- 
matically demonstrate  this,  unless  the  agreement  of  the  mathematical 
results  of  the  working  out  of  this  wrong  rule  of  car  distribution,  witli 
the  results  reached  by  the  Commission,  was  a  mere  coincidence,  or 
a  necessary  coincidence  (as  it  might  be),  or  the  exact  agreement  in  re- 
sults can  be  otherwise  explained.  The  trial  judge  submitted  the  ques- 
tioil  of  the  amount  of  damages  to  the  jury  to  be  determined  under 
all  the  evidence.  Under  all  the  evidence,  the  mathematical  evidence 
and  the  findings  of  ]the  Commission  were  both  included.  If  the  mathe- 
matical evidence,  in  legal  effect,  merely  tended  to  prove  what  was 
fairly  a  deduction  of  fact,  this  submission  was  of  course  proper,  and 
it  would  have  been  error  to  have  withdrawn  the  evidence  of  the  Com- 
mission's findings.  The  trial  judge  was  moreover  justified,  and  indeed 
required  to  so  submit  the  evidence  of  the  award  along  with  the  other 
evidence,  because  this  had  been  determined  by  the  court  of  this  district 
to  be  proper,  and  the  trial  judge  was  not  only  following  the  only  guide 
which  up  to  that  time  had  been  given  him,  but  was  controlled  by  the 
ruling  previously  made. 

Since  the  trial,  however,  the  law  has  been  authoritatively  pronounced 
for  us  in  the  case  of  Pennsylvania  R.  R.  v.  Jacoby,  242  U.  S.  89,  37 

Sup.  Ct.  49,  61  L.  Ed. .    The  mathematical  evidence  in  that  case 

was  that  the  percentage  relation  which  the  shipments  which  the  plain- 
tiff might  have  made  (on  the  basis  of  which  damages  were  awarded) 
bore  to  the  physical  capacity  output  of  the  mine  was  mathematically 
expressed  by  the  decimal  figures  59.9.  This  had  reference  to  one 
period  which  the  action  covered.  The  like  expression  of  this  rela- 
tion with  reference  to  the  other  period  of  the  action  was  59.6.  The 
plaintiff  had  offered  in  evidence  before  the  Commission  certain  dis- 
tribution sheets.  These  showed  that  the  mines  favored  by  the  railroad 
company  had  received  in  car  tonnage  during  the  one  period  59.9  and 
during  the  other  period  59.6  per  cent,  of  their  mine  ratings,  based  upon 
the  physical  capacity  of  the  mines,  and  as  the  plaintiff  had  received 
a  less  percentage,  this  established  that  these  favored  companies  had 
received  an  undue,  overlargc,  and  discriminatory  allotment  of  cars. 
As  these  percentage  figures  were  exactly  the  same  percentage  figures 
expressive  of  the  allotment  of  cars  which  should  have  been  made  to 
the  plaintiff  which  are  disclosed  by  the  award,  we  are  afforded  a  mathe- 
matical demonstration  that  the  Commission  allowed  damages  to  the 
plaintiff  based  upon  the  allotment  of  cars  made  to  the  favored  shippers. 

The  defendant  asked  (by  point  8  of  its  points  of  charge)  that  the 
correctness  of  this  inference  be  submitted  to  the  jury,  and,  if  drawn 


Digitized  by 


Google 


644  238  FBDBRAL  REPORTER 

by  them,  that  they  should  be  instructed  that  the  award  was  erroneous, 
and  be  further  instructed  that  the  plaintiff  could  not  recover.  The 
court  refused  to  affirm  this  point.  The  refusal  was  adjudged  error, 
and  it  was  further  adjudged  that  this  error  was  not  cured  by  proper 
instructions  in  the  general  charge. 

One  of  the  features  of  the  Jacoby  Case  was  that  the  finding  of  the 
Commission  was  the  only  evidence  offered  by  the  plaintiff.  The  in- 
struction asked  for,  therefore,  was  the  equivalent  of  binding  instruc- 
tions to  the  jury  if  (and  we  underscore  the  "if")  they  found  the  Com- 
inission  had  based  its  award  upon  the  unfair  percentage  of  capacity 
tonnage  of  the  favored  mines.  The  defendant  had  presented  the  same 
point,  with  this  "if"  conclusion  stated  as  a  fact,  and  asking  for  bind- 
ing instructions.  The  trial  judge  refused  the  latter  point,  and  there  is 
in  the  opinion  of  the  Supreme  Court  no  word  of  direct  criticism  of 
this  refusal.  It  is  plainly  intimated,  and  almost  directly  stated  that  no 
other  inference  than  that  set  out  in  the  point  could  be  drawn ;  but  it 
is  to  be  observed  that  the  ruling  is  confined  to  an  affirmance  of  the 
eighth  point,  which  left  the  question  to  the  jury,  and  not  to  the  point 
which  took  it  from  the  jury,  although  here  again  a  more  drastic  rul- 
ing is 'suggested  as  proper  by  the  strengthening  phrase  that  the  court 
was  "at  least"  of  the  opinion  that  the  eighth  point  should  have  been 
affirmed.  Thus  has  the  law  been  settled  to  bo  so  that  all  which  remains 
to  us  is  to  apply  it  to  the  instant  case. 

We  have  here  in  effect  the  same  evidence  and  almost  in  words  the 
same  testimony.  We  have  likewise  to  all  intents  and  purposes  the 
same  points,  except  in  being  framed  to  meet  the  difference  in  the  evi- 
dence in  the  respect  that  in  the  present  case  there  was  and  in  the 
Jacoby  Case  there  was  not  other  evidence  than  the  award.  That  with 
which  we  are  now  concerned  is  the  answers.  We  are  firm  believers 
in  the  doctrine  that  charges  ought  not  to  be  subjected  to  the  hindsight 
test  of  verbal  accuracy.  If  they  are,  the  contrary  doctrine  will  result 
in  spineless  charges,  made  up  of  abstract  statements  of  the  law,  or  in 
never  entering  judgments  on  verdicts  rendered.  The  charge  should', 
however,  be  free  from  errors  of  substance.  If,  at  the  time  of  this 
trial,  we  had  been  given  the  aid  of  the  enlightening  opinion  in  the 
Jacoby  Case,  the  sixth  point  (one  of  the  points  corresponding  to  the 
seventh  point  in  the  Jacoby  Case)  would  have  been  answered  as  it 
vas  answered  or  simply  refused.  The  law  of  the  point  was  affirmed, 
but  we  refused  to  take  the  question  of  fact  from  the  jury.  In  this 
(here  was  no  error.  The  seventh  point  and  others  (corresponding  to 
^he  eighth  point  of  the  Jacoby  Case)  we  now  know  should  have  been 
affirmed.  The  answer  is  to  have  read  into  it  what  was  said  on  the 
same  subject  in  the  general  charge.  When  so  read,  the  answer  may 
be  said  to  be  an  affirmance  of  the  point.  It  was  at  least  clearly  so 
intended. 

We  are  now  constrained  to  find,  however,  that  the  answer  does  not 
give  the  defendant  all  to  which  it  was  entitled.  Whether  that  which 
belongs  to  it  is  of  less  value  than  that  which  it  received  is  a  question 
which  it  has  the  right  to  decide.  We  cannot  deprive  it  of  any  of  its 
rights  on  the  plea  that  what  it  received  was  of  greater  value  than  what 
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it  was  entitled  to  have.  W.,  C.  &  P.  R.  R.  Co.  v.  Broomall,  18  Wkly. 
Notes  Cas.  (Pa.)  44. 

A$  the  rule  for  a  new  trial  must  be  made  absolute,  we  need  not  ad* 
vert  to  the  other  reasons  assigned. 

Rule  absolute. 


THB  LONDON. 

(District  Court,  B.  D.  Pennsylvania.    January  9,  1917.) 

No.  45  of  1916. 

Sbaicbh  ^s»28 — ^RiGHT  TO  Wages — Statute — ^Construction — ^*'Half  of  What 
HAS  Been  Eabned." 

Under  the  provisions  of  the  La  FoUette  Seaman  Act  March  4,  1915,  c 
153,  38  Stat  1164,  that  a  seaman  shall  be  entitled  to  receive  one-half  of 
what  he  has  earned  at  the  time  of  demand  for  wages,  notwithstanding  an 
agreement  that  his  wages  are  not  to  be  paid  nntll  the  end  of  the  voyage, 
and  that  If  the  master  refuses  to  pay  the  one-half  demanded  all  then 
earned  may  be  collected,  when  construed  to  effectuate  the  purposes  of  the 
act  to  give  some  protection  to  seamen  without  depriving  the  master  of 
all  control  over  them  and  of  all  means  for  enforcing  loyalty  to  the  ship, 
the  amounts  already  paid  to  the  seamen  are  to  be  deducted  from  the  half 
of  what  has  been  earned  which  he  Is  entitled  to  demand,  not  from  the  en- 
tire amount  earned,  since  under  the  latter  construction  a  seaman  could, 
by  successive  demands,  collect  the  entire  amount  due. 

[Ed.  Note. — For  other  cases,  see  Seamen,  Cent.  Dig.  {§  llS-122;  Dec. 
Dig.  <e=>23.] 

In  Admiralty.  Libel  for  wages  by  Jacob  Nelleman  and  others 
against  the  steamship  London.  On  trial  hearing  upon  the  libel,  an- 
swer, and  proofs.    Libel  dismissed. 

David  E.  Finley,  Jr.,  and  Joseph  Hill  Brinton,  both  of  Philadelphia, 
Pa.,  for  libelant 

Bruce  A.  Metzger  and  Howard  H.  Yocum,  both  of  Philadelphia,  Pa., 
for  respondent. 

DICKINSON,  District  Judge.  This  case  comes  in  effect,  although 
not  in  form,  as  a  case  stated.  The  purpose  is  to  have  a  construction 
put  upon  certain  phrases  used  in  the  amendment  to  the.  Seamen's  Act 
known  as  the  La  FoUette  Act.  The  question  involved  is  whether,  un- 
der that  act  in  determining  how  much  of  the  wages  earned  may  be 
demanded  as  presently  payable,  the  amount  of  payments  made  on 
wages  is  to  be  deducted  from  the  amount  of  wages  earned,  or  from 
the  one-half  of  the  amount  earned  which  is  made  presently  payable. 
A  supposititious  case  will  illustrate  in  the  concrete  the  different  re- 
sult reached  by  the  adoption  of  the  one  method  of  figuring,  or  the 
other.  Take  the  case  of  a  sailor  who  earns  for  instance  $1  per  day, 
or  $30  per  month,  none  of  which  under  the  shipping  articles  is  pay- 
able until  the  end  of  the  voyage.  He  has  earned  on,  say,  January  1st, 
$90.  He  asks  for  and  is  paid  $45.  On  January  6th  (five  days  later) 
he  makes  another  demand.  How  much,  under  the  La  FoUette  Act,  is 
payable?    Under  the  respondent's  construction,  the  amount  is  $2.50; 

^s»For  oUi«r  cmm  ■••  same  topic  ft  KBT-NUMBBR  in  all  Key-Ntmil>ered  nigeata  ft  lodexes 


Digitized  by 


Google    — 


'' 


646  238  FBDBRAL  BBPORTBB 

under  the  libelant's,  it  is  $25*  These  widely  different  results  flow 
from  the  different  method  of  figuring.  The  respondent  takes  the 
amount  earned  as  $95  and  the  one-half  demandable  as  $47.50,  from 
which  is  deducted  $45,  the  amount  paid,  striking  the  balance  of  $2.50. 
The  libelant  takes  the  same  amount  earned  $95,  and  deducts  from  it 
$45,  the  same  amount  paid,  and  strikes  a  balance  of  $50  as  the  bal- 
ance due  and  gets  the  result  of  $25  as  the  one-half  presently  demand- 
able. 

The  sole  question  before  us  is :  Which  of  these  two  methods  is  in 
accord  with  the  act  of  Congress?  AIT  other  questions  have  been 
eliminated  to  have  this  one  ruled.  There  is  no  question  of  advance- 
ments (as  distinguished  from  payments  on  account  of  wages  earned) 
and  no  question  of  jurisdiction  raised,  and  there  is  no  dispute  over 
the  facts.  The  claim  of  one  of  the  libelants  may  be  taken  as  typical 
of  all.  He  had  earned  $60.48  and  had  been  paid  $37.53.  His  claim 
is  that  he  demanded  as  his  right  $11.47,  the  one-half  of  $22.95,  the 
balance  of  what  he  had  earned,  and,  as  payment  was  refused,  the  whole, 
$22.95,  has  become  payable  under  the  provisions  of  the  act  of  Con- 
gress. The  respondent  answers  that  the  sum  demandable  was  $30.24, 
the  one-half  of  $60.48,  the  amount  earned,  and,  as  more  than  this  had 
been  paid  on  the  wages  earned,  the  ship's  master  was  justified  in  re- 
fusing to  pay  more,  and  that  no  libel  would  lie  for  the  balance  of 
wages  earned  but  not  yet  payable. 

If  the  libelants  are  right  in  their  construction  of  the  act,  a  decree 
should  be  entered  for  the  balance  of  the  earned  wages.  If  they  are 
not  right,  the  libel  should  be  dismissed.  It  is,  of  course,  obvious  that 
the  practical  effect  of  the  construction  given  to  the  act  of  Congress 
by  the  libelants  is  to  make  all  the  earned  wages  demandable.  The  act 
gives  the  right  to  recover  all  only  when  payment  of  half  is  refused. 
It  also  recognizes  the  right  of  the  master  to  retail  one-half  the  earned 
wages  to  assure  fidelity  to  the  shipping  articles  and  loyalty  to  the 
ship's  service  until  the  end  of  the  voyage.  A  construction  which  is 
destructive  of  these  main  purposes  of  the  act  would,  by  its  mere 
statement,  forestall  discussion.  The  earnestness,  however,  with  which 
the  argument  in  its  favor  has  been  pressed  and  the  traditional  guard- 
ianship relation  to  sailors,  which  courts  of  admiralty  assume,  as  well 
as  the  highly  commendable  purposes  of  the  La  FoUette  Act,  move  us 
to  a  fuller  expression  of  the  reasons  for  the  finding  now  made.  The 
act  has  a  general  police  and  remedial  purpose  which  makes  a  strong 
appeal  for  a  liberal  construction  in  advancement  of  the  ends  in  view. 
The  law  evinces,  along  with  a  recognition  of  the  urgent  need  of  a 
remedy  for  existing  abuses,  an  appreciation  of  the  practical  limita- 
tions of  the  general  subject.  Without  adverting  to  other  features, 
these  two  phases  of  the  subject-matter  of  the  legislation  were  in  mind. 
One  was  the  necessity  of  protection  to  seamen,  who  might  be  brought 
on  board  ship  under  conditions  which  made  them  helpless  to  protect 
themselves,  and  held  them  for  the  duration  of  a  long  voyage  with 
their  claim  for  future  wages  already  depleted  and  the  payment  of 
whatever  might  be  coming  to  them  tied  up  for  an  extended  period  of 
time.    The  helplessness  of  people  thus  situated  is  appealing,  and  this 
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act  was  intended  to  afford  relief.  Certainly  no  one  would  wish  to 
be  a  party  to  the  withholding  of  any  relief  which  has  thus  become 
the  legal  right  of  seamen.  On  the  other  hand,  the  great  value  which 
overseas  commerce  has  to  every  nation  and  the  necessity  for  the  main- 
tenance of  proper  discipline  aboard  ship,  and  to  assure,  as  well  as 
encourage,  loyalty  to  the  ship  and  to  its  service  for  its  protection,  all 
demand  that  some  means  oi  control  over  the  ship's  crew  and  some 
measure  of  command  over  their  services  must  be  given  to  the  master. 

The  provisions  of  this  act,  or  some  of  them,  are  necessarily  drastic. 
The  one  we  are  now  considering  compels  the  master  to  pay  at  least 
half  the  wages  earned  long  before  the  time  when,  by  the  agreement 
of  the  parties,  any  are  payable  under  pain  of  a  penalty  for  refusal 
of  being  obliged  to  pay  all.  The  act  made  what  was  thought  to  be 
the  best  adjustment  of  all  the  difficulties  which  the  situation  presents 
by  extending  relief  to  the  seamen  by  giving  them  one7half  of  their  earn- 
ings and  leaving  to  the  master  one-half  of  the  means  of  control  given 
by  the  shipping  articles.  We  think  this  to  be  the  fair  construction  of 
the  act  It  first  gives  the  seamen  the  right  to  demand  one-half  of  the 
wages  earned.  What  follows  is  intended  to  provide  tliem  with  the 
means  of  enforcing  the  right  given.  No  phraseology  used  in  describ- 
ing the  means  should  therefore  be  held  to  expand  the  right  unless 
clearly  intended  and  plainly  expressed.  ^We  find  such  enlargement  not 
to  have  been  expressed — and  most  certainly  not  intended.  The  ef- 
fect of  the  construction  asked  to  be  given  to  these  later  provisions  of 
the  act,  as  already  stated,  is  to  enlarge  the  demand  for  wages  from 
half  to  all.  The  act  does,  indeed,  give  the  right  to  all;  but  this  is 
only  in  case  the  master  refuses  to  pay  half.  If  the  seamen  were,  in 
the  first  place,  entitled  to  demand  all,  why  give  them  the  right  to 
demand  all  only  in  case  of  a  refusal?  This  very  provision  is  a  denial 
of  the  construction  sought  to  be  given  to  the  act.  The  .common  sense 
and  sense  of  justice  of  any  one  upon  whom  such  a  construction  of 
the  law  was  attempted  to  be  forced  would  be  so  outraged  that  there 
would  be  provoked  a  feeling  of  irritation  and  resentment  which  the 
average  vessel  owner  and  master  could  not  suppress,  and  this  would 
defeat  their  co-operation  in  accomplishing  through  this  act  the  very 
worthy  end  which  its  framers  had  in  view. 

The  construction  we  have  given  to  the  act  is  in  accord  with  all  the 
cases  to  which  we  have  been  referred,  although  the  special  features 
upon  which  emphasis  was  placed  in  the  other  cases  are  not  here  pres- 
ent. The  Ixion,  237  Fed.  142,  ruled  in  the  Northern  Division  of  the 
Western  District  of  Washington;  The  Jacob  N.  Haskell  (D.  C.)  235 
Fed.  914. 

The  libel  is  dismissed. 
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UNITED  STATES  v.  ANDERSON. 

(District  Courtt  D.  Montana.   Januaxy  8, 1917.) 

No.  82. 

1.  Public  Lands  ^=»12(>-— Patents — CANCELi^i^TroN— Bvidencb, 

A  patent  to  public  lands,  being  by  a  solemn  grant  over  the  seal  of  the 
United  States,  and  presumptive  that  the  patentee  has  performed  all  con- 
ditions precedent  to  its  Issuance,  cannot  be  annulled  for  fraud,  unless  the 
evidence  is  unequivocal,  clear,  and  convincing. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Cent  Dig.  (§  33:^-335; 
Dec.  Dig.  <8=s>120.] 

2.  PuDuc    Lands    ^=»35(3) — Homestead    Laws—Absencb— "Actuai.    Resi- 

dence." 

Defendant,  who  entered  land  under  the  Homestead  Law  (Act  May  20, 
1862,  c.  75,  12  Stat.  392),  requiring  actual  residence,  erected  a  house  and 
established  a  residence  upon  the  land.  He  substantially  improved  and 
cultivated  the  land,  mainly  by  paid  labor  and  croppers  on  shares,  but, 
being  a  single  man,  worked  for  neighbors  in  the  vicinity,  though  occasion- 
ally returning  to  his  homestead  entry.  For  some  weeks  he  lived  in  the 
timber  not  far  distant  securing  fence  material,  and  during  the  period  of 
residence  was  several  times  absent  from  the  state  on  business.  Held, 
that  as  "actual  residence,"  within  the  law,  means  no  more  than  residence, 
true,  substantial,  and  real,  such  absences  did  not  prevent  defendant  from 
acquiring  title;  the  law  not  insisting  that  he  should  remain  upon  the 
homestead  entry  when  idle. 

[Ed.  Note. — For  other  cases,  see  Public  Lands,  Gent  Dig.  §  74;  Dec 
Dig.  «=»35(3). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Actual  Residence.] 

8.  Public  Lands  ^=9120 — Patent — ^Homestead  Entbies — False  Statements. 
In  such  case,  as  defendant  was  entitled  to  the  land  despite  his  tempo- 
rary absences,  the  statement  in  his  final  proof  that  he  had  not  been 
absent  from  the  land,  made  in  response  to  a  question  to  that  effect,  did 
not  warrant  cancellation  of  the  patent,  particularly  as  defendant  testified 
that  the  officer  taking  the  proof  explained  to  him  that  absence  meant  for 
a  period  interrupting  continuous  residence,  and  the  answers  of  the 
other  witnesses  to  the  proof  showed  defendant's  temporary  absence,  so 
that  the  land  department  was  not  misled. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Gent.  Dig.  {f  332-^35; 
Dec  Dig.  «=s>120.] 

In  Equity.  Suit  by  the  United  States  against  Carl  Anderson.  De- 
cree for  defendant. 

Burton  K.  Wheeler,  U.  S.  Atty.,  of  Butte,  Mont. 
L.  A.  Conser,  of  Baker,  Mont,  and  W.  W.  Palmer,  of  Conway, 
Iowa,  for  defendant. 

BOURQUIN,  District  Judge.  In  this  suit  to  annul  a  homestead 
patent,  the  charge  is  that  defendant  procured  the  patent  by  fraud,  in 
that  for  the  required  period  he  did  not  establish  and  continuously  main- 
tain residence  upon  tiie  land.    The  answer  denies. 

[1]  The  settled  law  is  that,  in  a  court  of  equity,  like  any  other  con- 
tract, a  patent,  a  solenm  grant  over  the  seal  of  and  by  the  United  States 
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and  presumptive  that  the  patentee  performed  all  conditions  precedent 
to  its  issuance,  cannot  be  annulled  for  fraud,  unless  the  evidence  is 
unequivocal,  clear,  and  convincing,  in  quality  and  quantity  that  inspires 
confidence  and  produces  conviction  of  the  truth  of  the  charge.  Upon 
consideration  of  plaintiff's  evidence,  the  witnesses,  the  past  differences 
of  the  principal  ones  with  defendant,  their  opportunities  or  lack  of 
them  for  knowledge,  their  testimony  both  favorable  and  unfavorable 
to  defendant,  the  latter  largely  negative,  no  more  than  suspicion  and 
doubt  is  created,  far  short  of  the  necessary  proof  of  the  charge.  That 
suffices  to  dismiss  the  suit.  It  may  be  added,  however,  that,  consid- 
ered in  connection  with  defendant's  evidence,  serious  suspicion  and 
doubt  are  dispelled.  There  is  practically  no  irreconcilable  conflict  be- 
tween the  evidence  of  the  parties. 

[2]  Briefly,  it  appears  defendant  built  and  furnished  a  house  upon 
the  land  and  established  residence  therein.  For  more  than  three  years 
thereafter  and  prior  to  final  proof,  he  substantially  improved  and 
cultivated  the  land,  the  latter  mainly  by  paid  labor  and  croppers  on 
shares,  having  some  125  acres  under  cultivation  at  the  latter  time.  Be- 
ing a  single  man  and  without  stock  or  work  animals,  he  worked  for 
neighbors  a  mile  or  more  away,  exchahging  work  for  use  of  teams, 
at  such  times  staying  mostly  at  the  neighbors,  though  also  on  occasions 
returning  to  this  land.  For  some  weeks  he  lived  in  the  timber  not  far 
distant,  securing  fence  material  for  the  land.  He  went  to  Dakota  and 
harvested  a  crop  he  planted  before  establishing  residence  on  his  home- 
stead, then  returning  to  this  land,  thereafter  and  prior  to  final  proof 
he  made  some  four  visits  to  Minnesota,  of  two  weeks'  to  two  months' 
duration,  due  to  his  father's  death  and  necessities  accruing  therefrom. 
At  all  times  all  his  personal  property  in  Montana  was  upon  this  home- 
stead, and  it  was  his  only  home.  At  no  time  was  he  absent  from  the 
land  six  months.  That  on  occasion  or  many  occasions  passers  or  crop- 
pers on  some  part  of  the  homestead  did  not  see  defendant,  did  not.  see 
evidence  of  residence,  ashes,  cans,  etc.,  at  the  house,  under  all  the  cir- 
cumstances is  consistent  with  defendant's  residence  there.  After  final 
entry,  made  three  years  prior  to  suit,  he  continued  to  reside  upon,  im- 
prove, and  cultivate  the  land,  as  before — competent  evidence  of  his 
intent  before.  Of  the  three  years*  period  of  residence  required  to 
earn  the  land,  he  was  undoubtedly  absent  a  considerable,  perhaps  the 
greater,  part. 

But  this  did  not  disturb  his  continuous  actual  residence  upon  the 
homestead.  "Actual  residence,"  within  the  Homestead  Law,  means 
no  more  than  residence — ^true,  substantial  and  real ;  not  fictitious,  nomi- 
nal, or  pretended.  It  does  not  require  continuous  presence  on  the  land, 
but  only  that  it  be  habitation  fixed  and  maintained  with  intent  to  con- 
tinue it  so  long  as  the  homestead  law  requires,  in  this  case,  three  years. 
It  is  consistent  with  much  absence  and  less  presence  on  the  land,  turn- 
ing largely  on  circumstances  and  intent  and  good  faith  evidenced  by 
acts  and  conduct.  No  good  policy  would  be  subserved  by  insisting  an 
entryman  in  a  case  like  this  should  "loaf"  upon  the  homestead,  and  the 
law  does  not  insist 
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[3]  In  homestead  final  proofs  is  a  question :  Has  the  entryman  *'ever 
been  absent  from  the  homstead"  ?  Defendant  at  final  proof  answer- 
ed, "I  have  not,"  and  plaintiff's  principal  argument  was  that,  since  he 
now  admits  he  was  absent,  he  made  a  false  and  fraudulent  representa* 
tion  in  the  final  proof,  and  so  the  patent  should  be  canceled.  As  the 
evidence  here  shows  that,  despite  absences,  plaintiff  earned  the  land, 
had  he  at  final  proof  admitted  absences,  he  still  ought  to  and  would 
have  received  the  patent;  so  the  false  answer  was  not  material,  not 
fraud. 

The  final  proof  question  is  ambiguous.  What  absence  does  it  im- 
port? Surely  not  mere  trips  to  town,  neighbors,  etc.,  though  of  some 
few  days.  Defendant  testified  herein  that,  on  his  necessary  inquiry, 
the  officer  taking  the  proof  explained  to  him  that  "absent"  meant  for  a 
period  interrupting  continuous  residence;  hence  his  answer.  And  in 
that  final  proof  are  the  answers  of  two  witnesses  that  plaintiff  had  been 
absent,  demonstrating,  though  not  material,  that  by  defendant's  answer 
the  Land  Department  was  not  misled.  It  is  appreciated  that,  in  such 
cases  as  this,  circumstances  render  proof  of  the  alleged  fraud  difficult 
But  no  mofe  so  than  for  an  honest  patentee  to  defend  the  charge. 
Safety  of  the  latter,  stability  of  titles,  and  general  welfare  prohibit 
relaxation  of  the  rules  of  proof. 

Decree  accordingly. 


HBNNINGSEN  PEODUCB  CO.  v.  WHALBY.  Internal  Revenue  Ck>Uector. 

(District  Court,  D.  Montana.    January  8»  1917.) 

No.  190. 

1.  Internal   Revewtje   ^=»16— Adultebation    of   Butte» — REOtn^AiTON   bt 

CoioiissiONEB  or  Intebnal  Revenue — Validitt. 

A  regulation  by  the  Commissioner  of  Internal  Revenue  that  butter 
liaving  16  per  cent,  or  more  of  moisture  shall  be  classed  as  adulterated 
butter,  within  Act  May  9,  1902.  c.  784,  S  4,  32  Stat.  194,  defining  adulter- 
ated butter  to  be  any  butter  in  the  manufacture  or  manipulation  of  which 
any  process  or  material  is  used  to  cause  the  absorption  of  abnormal 
quantities  of  water,  millc,  or  cream,  and  imposing  taxes  on  manufacturers 
of  such  butter,  which  regulation  did  not  apply  to  farmers,  is  invaUd,  being 
in  excess  of  the  powers  of  the  Commissioner,  imposing  taxes  where  not 
due,  and  waiving  them  when  due. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Dec.  Dig.  ^=al6.] 

2.  Intebnal  Revenue  ^=»16 — ^Adcltebated  Butteb — ^BiANUFAcmTBEBs— Lia- 

BiLrrr  fob  Taxes. 

In  such  case,  a  manufacturer  of  butter,  intending  to  take  advantage  of 
the  regulation,  attempted  to  incorporate  into  its  product  as  much  moisture 
as  possible  without  exceeding  16  per  cent,  by  working  over  butter  con- 
taining a  small  amount  of  moisture,  so  that  the  moisture  would  be  in- 
creased practically  up  to  the  maximum  prescribed  by  the  regulation,  not^ 
withstanding  the  ordinary  amount  of  moisture  In  butter  is  considerably 
less  than  16  per  cent  Held,  that  the  manufacturer  was  subject  to  the 
tax  imposed  by  the  act  being  a  manufacturer  of  adulterated  butter,  be- 
cause using  a  process  with  intent  and  effect  of  causing  the  absorption  of 
abnormal  quantities  of  water,  mUk,  and  cream. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Dec.  Dig.  ^s»16.1 
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At  Law.  Action  by  the  Henningsen  Produce  Company,  a  cor- 
poration, against  William  C.  Whaley,  as  Collector  of  Internal  Revenue 
of  the  District  of  Montana.    Judgment  for  defendant. 

John  E.  Corette,  of  Butte,  Mont.,  for  plaintiff. 

Burton  K.  Wheeler,  U.  S.  Atty.,  of  Butte,  Mont.,  for  defendant. 

BOURQUIN,  District  Judge.  Plaintiff,  assessed  as  a  manufac- 
turer of  adulterated  butter,  seeks  recovery  of  taxes  paid,  alleging  it 
was  not  such  manufacturer.  So  far  as  material  here,  Act  May  9, 
1902,  §  4  (32  Stat.  194),  defines  "adulterated  butter"  to  be  "any  but- 
ter in  the  manufacture  or.  manipulation  of  which  any  process  or  ma- 
terial is  used  with  intent  or  effect  of  causing  the .  absorption  of  ab- 
normal quantities  of  water,  milk,  or  cream,"  and  imposes  taxes  on  the 
manufacturer.  . 

[1]  Although  the  act  does  not  so  authorize,  the  Commissioner  of 
Internal  Revenue  has  issued  a  "regulation"  that  "butter  having  16 
per  cent,  or  more  of  moisture  contains  an  abnormal  quantity  and  is 
classed  as  adulterated  butter."  And  the  maker,  if  not  a  farmer,  to 
whom  the  regulation  is  not  applied,  though  the  statute  contains  no  ex- 
ceptions, is  assumed  to  be  a  manufacturer  of  adulterated  butter  and 
taxed.  From  the  evidence  it  appears  that  revenue  agents  in  the  mar- 
kets secured  samples  of  plaintiff's  butter,  in  many  of  which  was  found 
16  per  cent,  and  more  of  moisture.  Thereupon,  because  of  and  re- 
lying on  the  regulation  alone,  plaintiff  was  assessed  as  a  manufacturer 
of  adulterated  butter,  and  paid  under  protest. 

Plaintiff  contends  the  regulation  is  void,  relying  on  U.  S.  v.  11,150 
Pounds  of  Butter,  195  Fed.  657,  115  C.  C.  A.  463,  which  so  decides. 
Defendant,  contra,  relies  on  Creamery  Co.  v.  Lemon,  163  Fed.  145, 
89  C.  C.  A.  595,  which  holds  the  regulation  valid.  It  is  believed  that 
the  conclusion,  at  least,  of  the  former  case  is  right — ^that  the  regula- 
tion is  void.  It  is  more  than  a  rule  of  procedure  and  administration, 
being  legislative  in  character.  It  would  amend,  change,  annul,  ex- 
pand, and  contract  the  act.  Amongst  other  things,  it  ignores  means, 
intent,  and  effect,  the  very  substance  of  the  act,  and  counts  alone  on 
a  condition,  however  produced,  contrary  to  the  act.  It  imposes  tax- 
es where  not  due,  and  waives  them  where  due.  It  creates  some  of- 
fenses, and  pardons,  even  licenses,  others.  The  Commissioner  has 
no  such  power.    Neither  the  act  nor  general  statutes  confer  it  on  him. 

[2]  But  there  is  more  to  the  case.  It  also  appears,  and  by  plaintiff's 
evidence,  that  at  the  vital  time  it  was  manufacturing  daily  about  2,000 
pounds  of  butter,  and  was  buying  and  selling  other  butter;  that  its 
methods  of  churning — preparation  of  cream,  temperatures,  chum  rev- 
olutions, washing,  salting,  and  working,  any  and  all  of  which  affect 
the  amount  of  moisture  in  the  finished  product — ^were  not  dictated 
alone  by  what,  under  the  circumstances,  was  ordinary,  usual,  custom- 
ary, recognized  as  good  practice,  and  with  an  eye  single  to  the  qual- 
ity of  the  butter;  in  brief,  were  not  normal,  but  were  modified  with 
intent  that  the  butter  would  contain  15.9  per  cent,  moisture  and  all 
practicable  within  the  16  per  cent,  of  the  regulation,  and  to  the  ef- 
fect that  moisture  content  varied  from  less  to  more  than  16  per  cent.. 
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but  always  more  than  it  would  have  been  from  normal  methods. 
Plaintiff  frankly  admits  its  aim  and  instructions  were  not  to  exceed 
15.9  per  cent,  moisture  and  to  secure  all  practicable  benefit  from  the 
regulation;  and  therein,  at  the  final  stage,  when  "finished,'*  when, 
as  happened,  sampling  showed  moisture  substantially  lower  than  15.9 
per  cent,  the  butter  was  additionally  worked,  solely  to  increase,  as 
it  did,  its  moisture  content.  It  is  obvious  that  plaintiff's  instructions 
were,  not  only  not  to  exceed  15.9  per  cent,  moisture,  but  were  also 
to  modify  normal  methods  when  necessary,  to  increase  moisture  to 
that  amount;  and  this  was  done.  And  so  done,  in  "manufacture  or 
manipulation"  a  "process"  was  "used  with  intent  or  effect  of  causing 
the. absorption  of  abnormal  quantities  of  water,  milk,  or  cream,"  re- 
sulting in  "adulterated  butter"  within  the  statute,  whether  the  mois- 
ture content  was  16  per  cent,  or  more,  or  less.  The  determining  fac- 
tor is  not  any  particular  percentage  of  moisture,  but  the  means  and 
intent  by  which  moisture  is  increased.  In  one  case  butter  containing 
18  per  cent,  of  moisture  may  not  be  adulterated ;  in  another  case,  con- 
taining 12  per  cent.,  it  may  be. 

As  observed  in  the  first-cited  case,  butter  making  eliminates  mois- 
ture.   But  the  statute  must  receive  a  reasonable  and  practicable  con-  \ 
•struction.     And  it  is  believed  that  any  departure  from  methods  ap-               I 
propriate  to  the  circumstances  of  the  particular  churning,  departure               | 
from  methods  calculated  to  result  in  a  product  of  appropriate  quality,                ! 
with  intent  and  effect  to  increase  moisture  over  what  it  would  have 
been,  but  for  such  departure,  has  caused  "absorption  of  abnormal 
quantities  of  water,  milk,  or  cream,"  within  the  statute,  whether  the 
increase  be  due  to  retention  of  moisture  throughout,  or  by  elimina- 
ation  and  reincorporation.     Intent  and  effect,  not  "or,"  the  statute 
must  be  read ;   for  intent  without  effect  could  not  produce  adulterated 
butter.     It  would  seem  normal  methods  of  manufacture  generally 
result  in  about  14  per  cent  moisture.    The  butter  plaintiff  purchased 
ranged  from  8  to  17.5  per  cent.,  and  it  appears  it  worked  over  at 
least  that  containing  16  per  cent,  and  more,  to  reduce  moisture  just 
below  the  16  per  cent,  of  the  regulation  and  to  what  it  terms  the 
"legal  limit." 

From  the  evidence  it  appears  the  regulation  is  responsible  for  star- 
tling consequences.  Manufacturers  take  advantage  of  it  to  deliberate- 
ly increase  moisture,  it  may  be  from  less  than  1  up  to  3  per  cent,  and 
more,  to  a  point  short  of  the  regulation's  16  per  cent.  It  follows  a 
tremendous  amount  of  water  is  sold  at  butter  prices,  doubtless  ag- 
gregating millions  of  dollars  annually,  which  would  not  be,  but  for 
the  license  seen  in  the  regulation — 2l  curious  and  injurious  result 
from  administration  of  a  beneficial  law.  And  although  an  occasional 
manufacturer,  who  oversteps  the  "legal  limit"  and  is  detected,  pays 
a  tax,  it  is  probably  not  cents  to  tlie  treasury  where  the  people  pay 
dollars  for  water.  The  regulation  being  void,  even  as  its  mere  viola- 
tion does  not  subject  the  manufacturer  to  the  statute,  obedience  to  it 
does  not  protect  those  who  violate  the  statute. 

From  what  precedes,  it  appears  that  plaintiff  was  a  manufacturer 
of  adulterated  butter  when  the  taxes  involved  were  levied  and  paid, 
and  so  it  is  not  entitled  to  recover  them. 

Judgment  accordingly. 
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In  re  BECK. 
(District  Court,  S.  D.  New  York.    November  10,  1916.) 

1.  Bankbuptcy  ^s»205 — Effect  of — ^Rights  of  Tbusteb. 

After  bankkruptcy,  tbe  trustee,  and  not  tbe  bankrupt,  can  claim  money 
retained  by  the  bankrupt's  employer  under  execution  Issued  pursuant  to 
Code  Ciy.  Proc.  N.  Y.  S  1391;  execution  on  the  Judgment  having  been 
returned  unsatisfied  and  the  Judgment  creditor  desiring  to  subject  the 
bankrupt's  wages  to  the  payment  of  his  claim. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  234,  303; 
Dec.  Dig.  <S=»206.] 

2,  Bankbuptct  ^s»205 — ^Adjudication — Rights  of  Tbustee. 

The  trustee  Is  not,  as  against  the  Judgment  creditor,  entitled  to  funds 
reserved  by  the  employer  at  a  time  more  than  four  months  before  adju- 
dication. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  (f  234,  803; 
Dec.  Dig.  «=»:205.] 

8.  Banbiruptot  ^=»196 — ^Lien — ^Rights  of  Judgmeitt  Cbbditob. 

In  such  case,  as  the  action  was  one  at  law,  the  Judgment  creditor  had 
no  equitable  lien  against  the  moneys  retained  under  execution  which 
could  be  asserted  against  the  trustee. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  (§  306-316; 
Dec  Dig.  «=»196.] 

4.  Bankbuptcy  ^=»205 — ^Adjudication — ^Right  of  Tbusteb. 

As  there  could  be  no  levy  on  the  bankrupt's  salary  until  there  was  a 
salary  to  levy  upon,  money  retained  by  the  employer  within  t^e  four 
months  period  is  subject  to  the  claim  of  the  trustee,  being  treated  as  prop- 
erty subjected  to  execution  within  four  months  of  bankruptcy. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  ii  234,  303; 
Dec  Dig.  «=5>205.] 

K.  Bankbuftcy  ^=s>216-— Dischabgb — ^Necessity. 

In  such  case,  as  a  debt  is  not  barred  until  the  bankrupt  secures  a  dis- 
charge, the  bankrupt's  employer  should,  despite  adjudication,  continue  to 
retain  the  required  percentage  out  of  his  compensation  pursuant  to  ex- 
ecution, the  assertion  of  the  claim  by  the  trustee  having  reduced  the 
amount  retained  to  a  sum  insufiicient  to  satisfy  the  creditor's  claim,  which 
sum  should  be  delivered  to  the  bankrupt  in  event  of  discharge,  or  to  the 
creditor  in  event  of  denial 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  {(  328-333 ;  Dec. 
Dig.  «=5>216.1 

In  Bankruptcy.  In  the  matter  of  the  bankruptcy  of  Robert  T.  Beck. 
On  motion  to  vacate  or  modify  an  order  staying  proceedings  in  the  state 
court  affecting  the  bankruptcy.    Order  modified. 

Allen  &  Dean,  of  New  York  City,  for  Bauer,  a  judgment  creditor. 
Eugene  L.  Brisach,  of  New  York  City,  for  bankrupt 

HOUGH,  Circuit  Judge.  The  only  proceeding  intended  to  be  affect- 
ed by  this  motion  is  an  outstanding  execution  (or  rather  the  proceeds 
thereof)  issued  under  section  1391  of  the  Code  of  Civil  Procedure 
against  the  wages  of  the  bankrupt  herein,  who  is  now  and  long  has 
been  a  policeman  of  this  city. 
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It  appears  that  on  October  6,  1913,  a  judgment  was  obtained  against 
Beck  in  the  Municipal  Court  for  the  sum  of  $86.86.  On  October  21, 
1913,  an  ordinary  execution  was  returned  unsatisfied,  and  thereupon 
another  execution  was  issued  under  the  section  of  the  Code  above 
alluded  to.  Ever  since  that  time  the  city  paymaster  has  retained  the 
proper  proportion  of  Beck's  wages,  until  he  has  in  hand  the  sum  of 
$101.34. 

[1,  2]  On  February  16, 1915,  Beck  filed  a  petition  in  voluntary  bank- 
ruptcy, and  was  at  once  adjudicated.  The  question  submitted  is,  To 
whom  does  the  money  now  in  the  hands  of  the  city  pa)miaster  belong? 
Clearly  no  one  but  fiie  trustee  in  bankruptcy  can  claim  anything  as 
against  Bauer,  the  judgment  creditor,  and  that  trustee  can  claim  noth- 
ing back  of  the  four  months  period  which  began  October  16,  1914. 

[3]  The  action  was  at  law.  There  was  no  equitable  lien  arising 
in  favor  of  the  judgment  creditor,  wherefore  Bauer's  claim  is  not  with- 
in the  doctrine  of  Metcalf  v.  Barker,  187  U.  S.  165,  23  Sup.  Ct  67,  47 
'L.  Ed.  122. 

The  moment  any  wages  or  salary  became  due  to  Beck,  the  execution 
applied  to  the  proper  proportion  ^thereof .  Whatever  was  retained  by 
the  city  paymaster  down  to  October  16,  1914,  is  clearly  applicable  to  the 
payment  of  Bauer's  judgment. 

[4]  What  was  retained  after  October  16,  1914,  was  just  so  much 
money  practically  in  the  hands  of  the  sheriff  under  a  levy  made  with- 
in the  four  months  period,  for  there  could  be  no  levy  upon  Beck's  sal- 
ary until  there  was  a  salary  to  levy  upon.  Therefore  the  date  of  levy 
is  coincident  with  the  date  of  accruing  wage.  To  such  a  situation 
Clarke  v.  Larremore,  188  U.  S.  486,  23  Sup.  Ct.  363,  47  L.  Ed.  555, 
applies,  and  the  trustee  in  bankruptcy  is  entitled  to  whatever  the  city 
paymaster  has  in  his  hand  and  retained  from  Beck's  wages  between 
October  16,  1914,  and  February  16,  1915. 

[6]  Beck  has  not  yet  obtained  a  discharge,  nor  does  it  appear  wheth- 
er he  has  applied  for  one ;  therefore  until  he  is  discharged,  or  his  right 
to  apply  for  a  discharge  has  expired,  the  doctrine  of  In  re  Van  Buren 
(D.  C.)  164  Fed.  883,  applies,  and  the  city  pajrmaster  must  continue  to 
retain  enough  of  Beck's  still  accruing  salary,  and  retain  it  for  the  bene- 
fit of  Bauer  or  of  Beck  as  the  case  may  be.  That  is,  if  Beck  gets  a 
discharge,  the  debt  is  wiped  out,  and  if  he  does  hot  get  a  discharge, 
Bauer's  judgment  may  be  satisfied  out  of  wages  earned  after  adjudica- 
tion as  well  as  before  the  four  months  period.  Of  course  under  no 
circumstances  can  the  trustee  claim  anything  accruing  after  adjudica- 
tion. 

The  stay  order  will  therefore  be  lifted  to  the  extent  of  authorizing 
the  judgment  creditor  and  the  sheriff  to  obtain  and  pay  over  whatever 
was  retained  by  the  city  paymaster  prior  to  October  16,  1914.  The 
trustee  is  instructed  to  demand  the  amount  retained  between  October 
16,  1914,  and  February  16,  1915.  This  will  leave  a  deficiency  upon 
Bauer's  judgment,  and  the  retention  of  wages  must  still  continue  until 
it  appears  whether  Beck  gets  his  discharge  or  not 

Settle  order  on  notice. 
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EQUITABLE  TRUST  CO,  OP  NEW  YORK  v.  BIRMINGHAM,  E.  &  B.  R.  00. 

(District  Court,  N.  D.  Alabama,  S.  D.    January  11,  1917.) 

No.  257. 

Corporations    4t=>G66(3) -r  Reckivers  —  Claims    Against  —  Preferences  — 

SURETT. 

The  surety  on  a  supersedeas  bond  of  an  insolyent  corporation  is  not 
entitled  to  a  preference,  as  against  the  bondholders,  to  the  income  or 
corpus  of  the  property  in  the  hands  of  receivers  on  the  theory  that  the 
supersedeas  bond  by  postponing  the  receivership  benefited  the  bondhold- 
ers, in  the  absence  of  a  showing  that  the  bondholders  or  their  trustee  pro- 
cured the  execution  of  the  bond  by  the  surety  or  acquiesced  therein,  with 
knowledge  that  the  corporation  was  insolvent,  or  that  the  money  realized 
by  the  bond  could  be  traced  into  the  possession  of  the  receivers  and  so 
shown  to  have  benefited  the  bondholders. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  i  2284;  Dec* 
Dig.  ie=>566(3).] 

In  Equity.  Suit  by  the  Equitable  Trust  Company  of  New  York 
against  the  Birmingham,  Ensley  &  Bessemer  Railroad  Company. 
On  intervention  by  the  United  States  Fidelity  &  Guaranty  Company. 
Intervention  dismissed. 

Coleman  &  Coleman,  of  Birmingham,  Ala.,  for  intervener. 
Forney  Johnston,  of  Birmingham,  Ala.,  for  complainant  and  re- 
ceiver. 

GRUBB,  District  Judge.  The  intervention  presents  the  right  of 
one,  who  becomes  surety  on  the  supersedeas  bond  of  an  insolvent 
corporation,  resulting  in  the  postponement  of  a  seizure  of  its  prop- 
erty under  execution,  to  a  preference  in  the  distribution  of  the  in- 
come of  the  receiver  of  the  corporation  or  in  the  corpus,  if  the  re- 
ceiver's income  has  been  diverted. 

The  right  of  labor  and  supply  creditors,  who  furnished  labor  or 
material  within  six  months,  to  such  a  preference,  is  well  settled  in 
the  federal  courts. 

The  intervener  claims  in  analogy  to  that  rule,  upon  the  idea  that 
its  act  was  of  benefit  to  the  mortgage  bondholders  by  postponing  the 
receivership.  If  it  were  shown  that  the  bondholders  or  their  trustee 
procured  the  intervener  to  execute  the  bond  or  acquiesced  in  its  act, 
with  knowledge  that  the  mortgagor  was  insolvent,  and  that  the  in- 
tervener therefore  looked  beyond  the  credit  of  the  mortgagor  to  the 
mortgaged  property,  the  equity  claimed  might  be  sustained.  Union 
Trust  Co.  V.  Morrison,  125  U.  S.  591,  8  Sup.  Ct.  1004,  31  L.  Ed.  825; 
Jones  V.  Central  Trust  Co.,  73  Fed.  568,  19  C.  C.  A.  569.  Or  if  the 
money  or  property,  released  by  the  ^ving  of  the  bond,  could  be 
traced  into  the  possession  of  the  receiver,  and  so  shown  to  benefit 
the  bondholders,  as  in  the  case  of  Love  v.  North  American  Co.,  229 
Fed.  103,  143  C.  C.  A.  379.  But  where  no  such  special  facts  appear, 
and  the  claim  depends  upon  the  sole  equity  that  the  act  of  the  sure- 
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ty,  unknown  to  and  unauthorized  by  the  bondholders  or  their  trus- 
tee, has  served  to  postpone  insolvency  and  a  receivership,  and  to 
prolong  the  existence  of  the  mortgagor  as  a  going  concern,  I  do  not 
think  the  preference  should  be  sustained.  It  does  not  lie  in  the  pow- 
er of  the  mortgagor  and  its  surety,  by  an  agreement  between  them- 
selves, to  which  the  bondholders  were  not  parties  or  consenting,  to 
convert  an  unpref  erred  claim  against  the  mortgagor's  assets  into  one 
prior  to  that  of  the  mortgagee.  The  mortgagee  might  well  prefer 
an  earlier  receivership  to  such  a  preference,  depending  upon  the 
amount  of  the  claim  preferred.  The  prior  lien  of  the  mortgage  should 
not  be  displaced  without  the  mortgagee's  consent  or  acquiescence  by 
action  of  the  mortgagor  and  its  surety.  When,  as  in  this  case,  the  sure- 
ty bonds  were  executed  while  the  principal  was  apparently  solvent  and 
was  not  in  default  under  the  mortgage,  the  natural  presumption  would 
be  that  the  surety  company  looked  to  the  personal  credit  of  the  mort- 
gagor for  indemnity,  and  the  mortgagee  could  well  indulge  in  that 
presumption,  if  it  knew  of  the  transaction.  The  authorities  are  in 
conflict,  but  this  seems  to  me  the  better  rule.  Whiteley  v.  Central 
Trust  Co.,  76  Fed.  74,  22  C.  C.  A.  67,  34  L.  R.  A.  303;  United  States 
Fidelity  &  Guaranty  Co.  v.  United  States  &  Mexican  Trust  Co.,  234 

Fed.  238, C.  C.  A.  — . 

For  these  reasons,  the  intervention  will  be  dismissed  at  intervener's 
costs,  and  it  is  so  ordered. 
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STARK  ELECTRIC  R.  CO.  v.  McGINTY  CONTRACTING  CO. 

(Circuit  Court  of  Appeals^  Sixth  Circuit    January  9,  1917.) 
No.  2851. 

1.  COBPORATIONS    «=»617(5) — ^DISSOLUTION — PENDING    SUITS. 

The  provisions  of  Code  W.'  Va.  1906,  c.  53,  §  59  (Code  W.  Va.  1913,  c.  53, 
I  59  [sec.  2891]),  for  the  collection  and  distribution  of  the  assets  of  a 
corporation  whose  franchise  is  annulled  for  failure  to  pay  corporate  li- 
cense tax,  are  not  exclusive,  and  suits  either  for  or  on  behalf  of  the  cor- 
poration, pending  at  the  time  of  dissolution,  are  not  abated. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {  2454;  Dec. 
Dig.  <@==>617(5).J 

2.  COBPOBATIONS  ^=»630(1) — ^DISSOLUTION — RiGHT  TO    SUB. 

At  the  time  the  contract  in  suit  was  made,  plaintiff  was  a  domestic  cor- 
poration, organized  under  the  laws  of  West  Virginia,  but  in  the  year  1909 
its  charter  rights  and  franchises  were  annulled  for  failure  to  pay  the 
corporate  license  tax.  Code  W.  Va.  1906,  c.  82,  |  136  (Code  W.  Va.  1913. 
c.  32,  I  136  [sec.  1269]),  declares  that  the  actual  or  attempted  exercise  of 
any  powers  under  the  charter  of  such  corporation  after  the  Governor's 
proclamation  of  delinquency  shall  be  a  criminal  misdemeanor.  Chapter 
63,  I  59  (Code  W.  Va.  1913,  c.  53,  §  59  [sec.  2891]),  provides  for  the  collec- 
tion and  distribution  of  corporate  assets.  Held  that  as  the  mode  prescrib- 
ed Is  not  exclusive,  the  institution  of  suit  on  such  contract  was  not 
prohibited,  not  amounting  tb  an  exercise,  or  attempt  to  exercise,  any  cor- 
porate power. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §{  2482,  2483 ; 
Dec.  Dig.  «=»630a).] 
8.  CoKPOBATioNs  ^=s»630(5) — ^Dissolution — ^Actions — ^Pbesuicftions. 

In  such  case,  it  will  be  presumed  that  a  suit  by  such  corporation  is  for 
the  purpose  of  collecting  a  debt  for  distribution,  and  the  absence  of 
evidence  of  corporate  debts  is  immaterial,  for  the  stockholders  are  en- 
titled to  corporate  assets  subject  to  payment  of  debts. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Dec.  Dig.  ^s»680(5).] 

4.  COBPOBATIONB  ^=s»621(l)— DISSOLUTION — RbCBIVKBS. 

In  such  case,  there  was  no  imperative  necessity  for  the  appointment  of 
a  receiver. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  U  2461-2464, 
2469,  2471 ;  Dec  Dig.  <©=»621(1).] 

6u  COBPOBATIONB  ^=»62S — DISSOLUTION — ^TbUST  FUNDS. 

In  such  case,  assets  collected  in  suit  by  corporation  constitute  a  trust 
fund,  and  are  to  be  distributed  by  its  directors. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §§  2472-2474 ; 
Dec.  Dig.  <©=»623.] 

6.  Railboads  ^=»25— Contbacts — Evidence — Sufficiency. 

In  a  suit  against  defendant  railroad  company,  evidence  held  to  war- 
rant a  finding  that  defendant  was  the  real  party  in  interest  to  the  con- 
tract Involved ;  the  ostensible  party  being  its  mere  buffer  or  dummy. 

[Bd.  Note.— FOr  other  cases,  see  Railroads,  Cent.  Dig.  |  57;  Dec.  Dig. 
«=s»25.] 

7.  Railboads  ^=»17— Contbacts — ^Liabilitt. 

Where  the  defendant  railroad  company  in  building  an  extension  or- 
ganized a  buffer  or  dummy  corporation,  and  defendant  and  its  officers 
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represented  that  defendant  was  the^real  party  in  Interest,  defendant  Is 
liable  on  contracts  made  by  Its  dummy. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Oent  Dig.  ||  36-38;  Dec. 
Dig.  <©=»17.J 

8.  Evidence  ^=>397(1) — Parol  Evidengk  Rule — ^Admissibilitt. 

Parol  representations  are  not  admissible  to  vary  a  written  contract,  pur- 
porting to'  contain  the  entire  agreement,  in  the  absence  of  fraud  or  mutual 
mistake. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Gent.  Dig.  §{  1756, 1763-1765; 
Dec  Dig.  <&»397(1).] 

9.  Evidence  ^=>445(7)— Parol  Evidence  Rule — ADMissiBiLirr. 

Defendant  railroad  company,  desiring  to  build  an  extension,  contracted 
with  plalntur.  The  written  contract  made  no  provision  as  to  the  sup- 
porting of  defendant's  tracks  during  excavation,  but  it  was  intended,  and 
both  parties  expected,  that  the  extension  should  not  interfere  with  the 
traffic.  Defendant  refused  to  remove  its  tracks  out  of  the  way  of  the 
excavation,  and  in  making  such  excavations  plaintiff  supported  the  tracks. 
Held,  that  in  such  case  parol  evidence  that  defendant  agreed  to  pay  a 
greater  price  for  the  excavation  to  induce  plaintiff  to  continue  the  work 
was  admissible;  the  contract  not  purporting  to  speak  on  such  matter 
and  the  agreement  being  collateral. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Gent  Dig.  §  2062;  Dec  Dig. 
<»=>445(7).J 

10.  GoNTBACTS  ^=»322(5) — GoNSTBUcnoN — ^Receipt  of  Payment. 

In  such  case,  plalntifTs  acceptance  of  payment  of  vouchers  for  the  con- 
tract price  for  the  excavations  is  not  conclusive  against  its  right  to  re- 
cover the  increased  compensation,  in  view  of  testimony  that  such  funds 
were  received  with  an  understanding  that  the  balance  should  be  paid 
when  the  entire  work  was  done. 

[Ed.  Note. — For  other  cases,  see  Gontracts,  Oent  Dig.  §|  1465,  1534, 
1635,  1538-1542;   Dec.  Dig.  <gfc=>322(5).] 

11.  T^nnTATiON  OP  Actions  ^=»46(1) — Runniwo  of  Statute — ^Aoobual  of  Ac- 
tion. 

Where  a  railroad  contractor  was  to  receive  any  balance  due  on  the  con- 
tract when  the  work  was  done,  limitations  against  his  right  of  action  for 
such  sums  did  not  begin  to  run  until  the  completion  of  the  work. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Gent  Dig.  H 
240,  251,  253;    Dec  Dig.  <8s>46(l).] 

12.  PBINCIPAL  AND  AOENT  ^=>101(1) — ^AUTHOBTTT  OF  AOENT — ^EFFECT  OF. 

Where  the  agreement  was  within  an  agent's  apparent  authority,  such 
agreement  cannot  be  defeated  by  proof  of  lack  of  actual  authority. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Oent  Dig.  §§  255, 
330,  346 ;   Dec  Dig.  «=»101(1).] 

13.  Tbial  <©=»13»(1) — Pbovince  of  Goubt  and  Jubt— Submission  of  Issues. 

Where  tliere  is  evidence  in  support  of  a  cause  of  action,  It  1b  properly 
submitted  to  the  Jury. 

[Ed.  Note.— For  other  ca6es,  see  Trial,  Oent  Dig.  H  832,  333,  888^841; 
Dec.  Dig.  <e=>139(l).] 

14.  OoNTBACTS  ^=»284(4) — Construction — Duty  of  Engineer. 

Where  a  construction  contract  required  the  work  to  be  done  to  the  sat- 
isffictlon  of  an  engineer  whose  Judgment  should  be  conclusive  on  both  par- 
ties, and  who  should  be  entitled  to  decide  all  controversies,  the  englneer'a 
action  is  final  and  conclusive,  and  binding  on  the  parties  in  the  absence 
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of  fraud,  or  sucb  grross  mistake  as  to  Imply  bad  f^itb,  or  failure  to  exer- 
cise an  honest  Judgment. 

[Ed.  Note.—For  other  cases,  see  Contracts,  Cent  Dig.  ||  1326,  1334: 
Dec.  Dig.  <&=»284(4).] 

15.  Appeai.  and  Ebbor  ^=>1068(4) — Beview — ^Hariiless  Erbob. 

In  an  action  on  a  construction  contmct,  which  provided  that  the  work 
should  be  performed  to  the  satisfaction  of  the  company's  engineer,  whose 
Judgment  should  be  conclusive  on  the  parties,  and  who  should  have  power 
to  determine  all  controversies,  the  court  charged  that  the  action  of  the 
engineer  was  final,  conclusive,  and  binding  on  the  parties,  and  that  his 
Judgment  could  only  be  impeached  when  he  has  been  so  grossly  mistaken 
that  the  mistake  would  suggest  nearly  something  akin  to  fraud  on  his 
part.  After  the  contractor  had  quit  work,  the  engineer  gave  a  final 
quantity  sheet  based  on  a  completed  contract,  which  stated  the  quantities 
of  the  several  classes  of  labor  called  for  by  the  written  contract,  and  the 
first  oral  contract  at  the  prices  provided  for  therein,  together  with  the 
amounts  for  each  class  of  labor  and  the  aggregate  thereof.  The  contract 
provided  tiiat  the  engineer's  certificate  should  be  given  only  when  in  the 
opinion  of  the  engineer  the  contractor  shall  have  finally  completed  all 
the  work  contemplated.  There  was  testimony  tending  to  show  that  the 
engineer  in  making  the  statement  intended  to  accept  the  work  done  by  the 
contractor  subject  to  such  deductions  as  should  be  necessary  to  complete 
the  work  in  respects  stated  by  the  engineer.  Held  that,  where  there  was 
a  verdict  for  the  contractor  for  the  full  amount  without  any  deduction,  any 
error  resulting  from  the  instruction  must  be  deemed  cured  by  a  deduction 
of  the  amount  stated  by  the  engineer  as  necessary  to  complete  the  con- 
tract. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |  4228; 
Dec  Dig.  <e=>1068(4) ;   Trial,  Cent  Dig.  §  658.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Ohio;  John  M.  Killits,  Judge. 

Action  by  the  McGinty  Contracting  Company  against  the  Stark 
Electric  Railroad  Company.  There  was  a  judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed,  with  modification  in  case  plain- 
tiff enters  remittitur;   otherwise,  reversed,  and  new  trial  directed. 

H.  B.  Webber,  of  Canton,  Ohio,  for  plaintiff  in  error. 

Luther  Day,  of  Cleveland,  Ohio,  and  John  T.  De  Ford,  of  Minerva, 
Ohio,  for  defendant  in  error. 

Before  WARRINGTON  and  KNAPPEN,  Circuit  Judges,  and  Mc- 
CALL,  District  Judge. 

KNAPPEN,  Circuit  Judge.  The  defendant  in  error  (hereinafter, 
called  plaintiff)  sued  plaintiff  in  error  (whom  we  shall  call  defendant), 
together  with  the  Interurban  Construction  Company,  for  breach  of 
a  contract  by  which  plaintiff  agreed  to  do  certain  grading  for  the 
construction  of  an  extension  of  defendants*  line  from  its  terminus 
at  Sebring,  Ohio,  to  Salem,  Ohio.  At  the  conclusion  of  the  testimony, 
taken  on  a  trial  by  jury,  plaintiff  was  required  to  elect  as  to  which 
defendant  it  would  prosecute,  and  elected  to  proceed  against  the  rail- 
road company.  Plaintiff  had  verdict  and  judgment,  and  defendant's 
motion  for  a  new  trial  was  overruled.  The  errors  assigned  relate  to 
the  introduction  of  testimony,  the  denial  of  motions  for  directed 
verdict,  and  for  new  trial,  the  refusal  of  requests  to  charge  .and  the 
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charge  as  given.  The  suit  involves  several  causes  of  action,  to  which 
specificdefenses  are  made.  Two  defenses  were  presented  going  to 
the  entire  right  of  action,  viz.:  That  plaintiff  lacks  legal  capacity  to 
sue;  and  that  defendant  was  not  a  party  to  the  contract  sued  on. 

[1,  2]  1.  Plaintiff's  capacity  to  sue:  When  the  contract  in  suit  was 
made  (June  22,  1903),  and  during  the  entire  period  of  its  performance, 
plaintiff  was  a  domestic  corporation  organized  under  the  laws  of  West 
Virginia.  In  the  year  1909  its  charter  rights  and  franchises  were 
annulled  under  the  statutes  of  that  state  for  failure  to  pay  the  cor- 
porate license  tax,  together  with  certain  penalties  and  fines.  By  sec- 
tion 1058  of  the  then  existing  Code  (Code  1913,  c.  32,  §  136  [section 
1269]),  the  actual  or  attempted  exercise  of  "any  powers  under  the 
charter  of  any  such  corporation,"  after  the  issuing  of  the  Governor's 
proclamation  of  delinquency,  was  made  a  criminal  misdemeanor.  Pro- 
vision was  made  by  statute  for  the  winding  up  of  affairs  of  a  dis- 
solved corporation  by  action  of  the  public  authorities,  as  well  as  on 
behalf  of  stockholders  representing  a  given  interest,  including  the 
appointment  of  receivers  over  the  corporate  assets  and  affairs;  and 
defendant  contends  that  the  effect  of  these  statutes  is  to  forbid  the 
maintenance  of  this  suit.  But  section  2287  of  the  Code  (Code  1913, 
c.  53,  §  59  [section  2891])  expressly  provides  for  the  bringing  and  con- 
tinuing or  defending  of  suits — 

"in  the  corporate  name,  in  like  manner  and  with  like  effect  as  before  such 
dissolution  or  expiration ;  but  so  far  only  as  shall  be  necessary  or  proper  for 
collecting  the  debts  and  claims  due  to  the  corporation,  converting  its  property 
and  assets  into  money,  prosecuting  and  protecting  its  rights,  enforcing  its 
liabilities,  and  paying  over  and  distributing  its  property  or  assets,  or  the  pro- 
ceeds thereof,  to  those  entitled  thereto.*' 

These  statutory  provisions  for  winding  up  and  distributing  the 
assets  are  not  exclusive.  Donnally  v.  Hearndon,  41  W.  Va.  519,  526, 
23  S.  E.  646.  And  suits  either  for  or  on  behalf  of  the  corporation 
pending  at  the  time  of  the  dissolution  are  expressly  held  not  abated 
thereby.  Lumber  Co.  v.  Ward,  30  W.  Va.  43,  54,  3  S.  E.  227;  Board 
of  Education  v.  Berry,  62  W.  Va.  433,  442,  59  S.  E.  169,  125  Anu 
St.  Rep.  975.  Sfiles  v.  Coal  Co.,  47  W.  Va.  838,  847,  35  S.  E.  986, 
is  not,  in  our  opinion,  an  authority  to  the  contrary.  In  the  lat- 
er case  of  Lumber  Co.  v.  Coal  Co.,  66  W.  Va.  696,  702,  66  S.  E. 
1073,  1075  (29  L.  R.  A.  [N.  S.]  1101),  the  court  said  that  "the  prose- 
cution and  defense  of  actions,  respecting  valid  contracts,  do  not  con- 
stitute doing  business  within  the  meaning  of  the  statutes,  restrict- 
ing the  right  of  foreign  corporations,"  and  that  among  the  ri^ts 
not  taken  away  by  the  revocation  of  the  right  to  do  business  was 
the  right  to  sue  upon  a  valid  contract,  and  also  the  right  to  make 
defense  in  any  action  instituted  against  it.  True,  the  corporation 
there  involved  was  a  foreign  one,  but  the  statutory  provisions  in 
the  respect  here  involved  are  the  same;  and  in  the  still  later  case 
of  Comstock  v.  Lumber  Co.,  69  W.  Va.  100,  102,  71  S.  E.  255,  256 
(which  involved  a  domestic  corporation  whose  charter  had  been  for- 
feited), it  was  held  that  the  phrase  "  'exercise  or  attempt  to  exercise 
any  power'  under  the  charter,  must  be  read  as  if  it  said  carry  on 
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the  business  of  the  corporation,"  and  Lumber  Co.  v.  Coal  Co.,  supra, 
was  cited  as  holding  that  the  term  "doing  business"  does  not  extend 
"to  the  mere  act  of  suing  or  defending  suits  in  respect  to  contracts 
made  or  rights  acquired,  while  the  corporation  had  power  to  do  busi- 
ness"; the  court  saying,  further,  that  "the  power  to  sue  and  make 
defense  is  incident  to  property  and  contract  rights,"  and  that  "its 
continuance,  after  the  right  to  do  business  or  exercise  the  ordinary 
corporate  powers  has  ceased,  is  necessary  to  the  preservation  of  rights 
lawfully  acquired,  and  which  the  Legislature  cannot  be  deemed  to 
have  intended  to  destroy  or  leave  improtected  by  denying  or  with- 
holding it"  In  Lively  v.  Picton  (C.  C.  A.  6)  218  Fed.  401,  407,  134 
C.  C.  A.  189,  we  held  the  statute  in  question  not  intended  to  "in- 
terfere with  the  right  to  sue  an  expired  or  dissolved  corporation." 
It  is  true  that  in  the  cases  cited  the  suit  was  against  the  corporation, 
but  we  see  no  reason  why  the  express  terms  of  the  statute  should 
not  equally  extend  to  suits  on  its  bdialf.  A  somewhat  analogous  stat- 
ute of  New  Jersey  has  been  similarly  construed.  American  Surety 
Co.  v.  Great  White  Spirit  Co.,  58  N.  J.  Eq.  526,  530,  43  Atl.  579.  The 
dissolution  under  the  New  Jersey  statutes  has  likewise  been  held 
not  to  preclude  bankruptcy  proceedings  against  a  corporation.  White 
Mountain  Paper  Co.  v.  Morse  &  Co.  (C.  C.  A.  1)  127  Fed.  643,  62 
C.  C.  A.  369;  In  re  Munger  Vehicle  Tire  Co.  (C.  C.  A.  2)  159  Fed. 
901,  87  C.  C.  A.  81. 

[3-6]  In  the  absence  of  proof  we  think  it  should  be  presumed  that 
this  suit  is  being  prosecuted  for  the  purpose  of  collecting  a  debt  due 
the  corporation,  for  purposes  of  distribution.  The  absence  of  proof 
of  the  existence  of  debts  is  not  material.  The  corporation  being  dis- 
solved the  stockholders  owned  its  property,  subject,  of  course,  to 
the  payment  of  debts.  Stearns  Coal  &  Lumber  Co.  v.  Van  Winkle 
(C.  C.  A.  6)  221  Fed.  590,  593-596,  137  C.  -C.  A.  314.  Distribution 
for  their  benefit  is  equally  within  the  proper  purpose  of  winding 
up  proceedings,  and  for  the  mere  collection  of  debts  due  there  was  no 
imperative  necessity  for  a  receiver.  Steams  Co.  v.  Vkn  Winkle,  supra. 
The  proceeds  of  collection  are,  of  course,  held  by  the  corporation 
as  a  trust  fund,  to  be  distributed  by  its  directors.  We  conclude  that 
plaintiif  had  legal  capacity  to  maintain  this  suit. 

[B]  2.  Was  defendant  properly  held  a  party  to  the  contract  in  suit? 
The  contract,  which  was  in  writing,  was  in  form  made  by  plaintiff 
with  the  construction  company,  which  was  a  corporation  and  legally 
distinct  from  the  railroad  company.  The  jury  was  instructed  that 
plaintiff  could  recover  against  the  railroad  company  only  upon  be- 
ing convinced  that  the  "construction  company,  for  the  convenience 
of  the  *  *  *  railroad  company,  and  with  tiie  knowledge  of  every- 
body interested  in  the  transaction,  was  masquerading,  acting  for  and 
put  forth  substantially  as  the  Stark  Electric  Railroad  C5)mpany," 
and  that  if  so  satisfied  by  clear  and  convincing  evidence,  the  rail- 
road company  could  be  so  held.  McGinty,  who  represented  plaintiff 
in  negotiating  and  making  the  contract,  testified  that  the  offer  (whicl^ 
with  its  acceptance  constituted  the  contract)  was,  as  written  by  him, 
addressed  to  the  Stark  Electric  Railroad  Company ;  that  he  had  never 
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heard  of  the  construction  company;  that  his  preliminary  negotiations 
and  agreement  were  with  Morley,  who  was  both  president  and  man- 
ager of  the  railroad  company ;  that  Morley  suggested  having  the 
offer  typewritten,  and  retained  McGinty's  pen  draft  for  that  pur- 
pose; that  on  a  later  date  it  was  signed  without  being  read  by  him 
and  in  ignorance  that  the  t)rpewritten  offer  was  addressed  to,  and  the 
acceptance  signed  by,  the  construction  company;  that  he  first  learned 
that  fact  about  six  weeks  later,  after  several  weeks*  work  had  been 
done  under  the  contract;  that  he  then  told  Morley  that  he  did  not 
wish  any  contract  with  the  construction  company;  that  his  proposi- 
tion was  "with  the  Stark  Electric  Railroad  Company";  that  Mor- 
ley said  they  were  having  a  hard  time  to  get  right  of  way  from  the 
farmers,  and  that  the  construction  company  was  just  "a  sort  of 
buffer  between  the  *  *  *  railroad  company  and  trouble";  that 
the  construction  company  was  "practically  the  same  thing"  as  the 
railroad  company,  that  the  latter  was  behind  it,  and  that  "you  will  get 
your  money,  so  you  need  not  be  alarmed  on  that  score."  There  was 
also  other  testimony  tending  to  show  that  the  interurban  company 
was,  so  far  as  concerns  the  extension  in  question  and  for  its  pur- 
poses, used  by  Morley  and  the  railroad  company  as  a  mere  instru- 
mentality of  the  latter,  in  effect  a  "dummy"  or  "buffer";  that  Mor- 
ley and  his  associates,  who  constituted  a  majority  stock  interest  in 
each  company,  dominated  the  operations  of  both  companies;  that  a 
few  days  before  the  contract  sued  on  was  made  its  corporate  stock, 
of  which  Morley  was  a  prominent  holder,  he  being  one  of  its  offi- 
cers, was  transferred  to  certain  persons  without  consideration,  and 
who,  while  only  nominally  stockholders,  were  made  directors  and 
officers  of  the  construction  company;  that  the  latter  kept  its  office 
with  the  railroad  company,  which  paid  all  the  office  expenses,  in- 
cluding the  bookkeeper  and  stenographer  used  alike  ^by  both^  com- 
panies; and  that  Morley,  while  having  no  apparent  inteT^t  in  the 
construction  company,  in  reality  managed  its  affairs  (apparent  with- 
out salary)  in  connection  with  those  of  the  railroad  company/^OJ^^* 
times  writing  letters  to  plaintiff  on  railroad  company  stationery,  s^^" 
times  on  that  of  the  construction  company;  that  the  latter,  not  loS? 
after  the  completion  of  the  work  under  the  contract  in  question* 
ceased  to  hold  meetings  and  do  business.  The  capital  stock  of  the 
construction  company  was  $5,000  (but  $1,000  had  been  paid  in) ;  that 
of  the  railroad  company,  $1,000,000. 

The  record  would,  we  think,  support  a  finding  that  the  construc- 
tion company  was  used  with  respect  to  the  extension  in  question,  for 
the  purpose  (among  others)  of  enabling  the  controlling  stockholders 
in  the  railroad  company  (who  were  the  controlling  stockholders  in 
the  construction  company)  to  obtain  a  personal  profit  to  themselves 
out  of  the  building  of  the  extension  by  acquiring  a  large  block  of 
railroad  company  stock,  which  went,  with  certain  bonds  given  by 
the  railroad  company,  to  the  construction  company  in  connection 
with  this  construction.  The  force  of  these  considerations  is  not 
necessarily  overcome  by  the  facts  that  the  construction  company 
maintained  a  legal  and  independent  corporate  existence;    that   the 
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construction  of  the  railroad  from  Canton  to  Sebring  had  been  done 
through  its  instrumentality;  that  it  formally  made  contract  with  the 
railroad  company  for  the  construction  of  the  extension  here  involved, 
and  had  means  to  pay  all  claims  made  against  it  under  such  construc- 
tion; and  that  a  substantial  amount  of  its  stock  was  held  by  those 
not  connected  yrith  the  railroad  company. 

It  is  urged  that  McGinty's  testimony  referred  to  was  not  corroborat- 
ed, and  that  it  was  discredited  by  his  acquiescence  in  the  written  con- 
tract, by  his  making  the  additional  contracts  hereafter  referred  to, 
by  subletting  parts  of  the  work  as  under  the  construction  company, 
by  proceedings  taken  to  obtain  a  subcontractor's  lien  against  that  com- 
pany as  well  as  the  railroad  company,  and  in  other  ways.  But  these 
considerations  affect  merely  the  weight  of  the  evidence,  which,  taken 
together,  we  think  sufficient  to  sustain  a  finding,  not  only  that  plain- 
tiff believed  in  good  faith  that  its  contract  was  in  reality  with  the 
railroad  company,  but  that  the  construction  company  for  the  con- 
venience of  the  railroad  company,  and  with  the  knowledge  of  every- 
body interested  in  the  transaction,  was,  with  respect  to  the  contract 
in  question,  "masquerading,  acting  for  and  put  forth  substantially 
as"  the  railroad  company. 

[7]  We  think  the  question  of  fact  stated  was  properly  submit- 
ted to  the  jury,  and  that,  upon  such  facts  being  found  the  railroad 
company  was  properly  held  liable.  Pennsylvania  R.  R.  Co.  v.  Anoka 
Nat.  Bank  (C  C.  A.  8)  108  Fed.  482,  485,  486,  47  C.  C.  A:  454; 
Gay  v.  Hudson  River  Co.  (C.  C.  A.  2)  187  Fed.  12,  14,  109  C.  C.  A. 
66;  Foard  Co.  v.  Maryland  (C.  C.  A.  4)  219  Fed.  827,  829,  135  C. 
C.  A.  497;  McDonald,  Shea  &  Co.  v.  Railroad,  93  Tenn.  281,  24  S. 
W.  252.  There  is  nothing  opposed  to  this  conclusion  in  the  decision 
of  this  court  in  Kardo  Co.  v.  Adams,  231  Fed.  950,  146  C.  C.  A.  146. 

The  remaining  criticisms  relate  to  specific  items  of  plaintiff's  de- 
mands. 

[B,  9]  3.  The  first  cause  of  action  embraces  a  clairii  for  extra  work 
performed  in  excavating  on  Weaver  Hill,  which  lies  between  Can- 
ton and  Alliance.  The  contract  provided  a  price  of  40  cents  per 
cubic  yard  therefor.  In  fact,  when  the  contract  was  made  the  rail- 
road tracks  were  in  position  at  the  location  where  plaintiff's  work 
was  to  be  done,  traffic  was  being  maintained  thereover,  and  was  con- 
tinued throughout  the  excavation  work.  Testimony  was  admitted  to 
the  effect  that  when  the  contract  was  being  negotiated  defendant  as- 
sured plaintiff  that  it  would  remove  the  tracks  far  enough  to  be  out 
of  the  wiy  of  the  excavation  work  (which  contemplated  a  deep  cut), 
that  such  agreement  would  be  embraced  in  the  specifications,  and 
that  the  contract  price  was  fixed  under  such  inducement.  The  specifi- 
cations (which  plaintiff  claims  not  to  have  seen  until  six  weeks  after 
the  contract  was  made)  did  not  contain  this  provision.  There  was 
testimony  that  defendant  did  not  remove  the  tracks,  and  that  after 
the  work  was  entered  upon  plaintiff  refused  to  proceed  further  with 
that  portion  of  it  unless  the  tracks  were  so  removed,  or  unless  de- 
fendant would  pay  an  additional  price  for  doing  the  work  with  the 
tracks  kept  in  condition  for  traffic,  that  the  defendant  claimed  to  be 
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unable  to  get  right  of  way  for  temporary  track  purposes,  and  that 
Morley  agreed  to  pay  what  the  work  was  thus  reasonably  worth,  and 
that  the  work  was  done  under  such  agreement.  Plaintiff  claims  $1 
per  cubic  yard  as  a  reasonable  price.  The  amount  at  40  cents  pef 
cubic  yard  was  paid  upon  vouchers,  the  difference  ($6,816)  represents 
the  a^dditional  compensation  claimed.  The  defendant  criticizes  the 
testimony  of  the  alleged  oral  agreement  as  incompetent.  It  is  the 
well-settled  rule  that  parol  representations  are  not  admissible  in 
the  absence  of  fraud  or  mutual  mistake,  when  the  written  contract 
purports  to  contain  the  entire  agreement.  Seitz  v.  Brewers'  Co.,  141 
U.  S.  510,  516,  12  Sup.  Ct.  46,  35  L.  Ed.  837;  Marmet  Coal  Co.  v. 
Peoples'  Coal  Co.  (C.  C.  A.  6)  226  Fed.  646,  650,  141  C.  C.  A.  402, 
and  cases  cited. 

Plaintiff  insists  that  the  assurance  in  question  was  the  inducing 
cause  of  the  contract,  and  was  a  collateral  agreement.  It  is  con- 
ceded that  if  the  agreement  was  of  the  latter  nature,  it  was  admis- 
sible, but  such  nature  is  denied.  The  jury  was  instructed,  in  effect, 
that  if  they  found  that  the  contract  was  made  on  defendant's  assur- 
ance that  it  would  remove  the  tracks,  and  that  defendant  subsequently 
agreed  verbally  to  pay  the  additional  reasonable  value  of  the  work 
occasioned  by  their  maintenance,  recovery  could  be  had.  It  is  con- 
ceded that  the  work  could  not  have  been  done  with  the  tracks  in 
place  unless  they  were  blocked  up.  Plaintiff  claims  to  have  kept  30 
or  40  men  doing  such  work  and  transferring  the  tracks  from  side 
to  side.  It  is  clear  that,  by  the  strict  letter  of  the  contract,  plain- 
tiff could  have  done  its  work  without  supporting  the  tracks,  there- 
by suspending  operation  of  the  railroad,  unless  the  tracks  were  re- 
moved. Defendant  denied  any  agreement,  before  the  contract  was 
made,  to  remove  the  tracks,  and  denied  an  agreement  to  pay  addi- 
tional compensation,  claiming  that  defendant  itself  actually  supported 
and  moved  the  tracks  during  the  excavation  work.  It  is  evident, 
however,  that  both  parties  expected  that  the  excavation  should  not 
interfere  with  traffic,  defendant  claiming  to  have  secured  right  of 
way,  for  the  temporary  use  of  the  tracks,  before  the  contract  in  ques- 
tion was  made.  On  this  subject  the  contract  did  not  purport  to  speak. 
We  think  it  was  thus  competent  to  show  the  circumstances  surround- 
ing the  making  of  the  contract,  including  the  assurance  claimed  as 
inducement  to  its  making. 

[10]  The  fact  that  plaintiff  received  payment  of  the  vouchers  at 
the  original  contract  price  is  not  conclusive  against  it,  in  view  of 
McGinty's  testimony  tending  to  show  that  the  money  was  received 
with  the  understanding  that  the  balance  should  be  paid  "when  the 
whole  job  is  done." 

[11]  The  defense  that  the  claim  under  the  alleged  verbal  contract 
was  barred  by  limitation  was  made  in  the  charge  to  turn  upon  when 
the  payment  was  to  be  made.  There  was  testimony  that  payment 
was  to  be  made  "when  the  whole  job  was  done,"  and  that  "the  whole 
job"  was  not  done  until  August  2,  1904,  which  was  less  than  six 
years  before  suit  was  begun.     In  view  of  what  we  have  said,  we 
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think  defendant  was  not  prejudiced  by  the  admission  of  the  criticized 
testimony,  nor  by  the  charge  of  the  court  on  the  subject 

[12]  It  is  urged  that  Morlev  had  no  authority  from  the  board  of 
directors  to  make  the  Weaver  Hill  modification,  and  that  without  such 
authority  the  agreement  would  not  bind  defendant.  There  was  tes- 
timony from  which  the  jury  might  properly  infer  that  the  agreement 
.was  within  Morley's  apparent  authority,  and  in  such  case  liability 
would  not  necessarily  be  defeated  by  lack  of  actual  authority.  Swift 
&  Co.  V.  Detroit  Rock  Salt  Co.  (C.  C.  A.  6)  233  Fed.  231,  234,  147 
C.  C.  A.  237,  and  cases  cited. 

[18]  4.  The  second  cause  of  action  is  for  certain  grading  within 
the  limits  of  Salem  (performed  under  a  subsequent  verbal  contract), 
for  which  plaintiff  claims  $5,128.60.  The  defense  that  this  item  is 
barred  by  limitation  was  submitted  to  the  jury  under  proper  instruc- 
tions. There  was  testimony^  that  the  item  was  not  completed  until 
August  2,  1904,  which  was  less  than  six  years  before  suit  was  begun. 

The  third  cause  of  action  is  for  excavating  for  masonry,  under  a 
verbal  contract,  the  amount  claimed  being  ^53.33.  To  this  claim, 
the  statute  of  limitations  was  pleaded.  The  particular  excavation 
in  question  seems  to  have  been  finished  at  a  date  which  was  in  fact 
more  than  six  years  before  suit  was  begun.  Plaintiff  claims,  how- 
ever, that  the  right  of  action  accrued  August  2,  1904  (the  date  when 
the  entire  work  done  by  plaintiff  for  defendant  was  completed),  which 
would  be  within  six  years.  The  controlling  question  is  whether  there 
was  evidence  substantially  tending  to  show  an  understanding  that 
the  excavation  in  question  was  not  to  be  paid  for  until  the  entire 
work  done  by  plaintiff  for  defendant  was  completed.  We  think  an 
implication  of  such  understanding  was,  in  view  of  all  the  evidence, 
at  least  permissible,  and  that  it  was  not  error  to  submit  such  ques- 
tion of  fact  to  the  jury. 

[14]  5.  The  written  contract  in  suit  provided  for  payment  for  the 
work  not  at  a  gross  amount,  but  at  certain  unit  prices  for  different 
classes  of  work,  all  of  which  was  required  to  be  done  under  the  di- 
rection and  supervision  and  to  the  satisfaction  of  the  construction 
'  company's  engineer,  whose  "measurements  shall  be  conclusive  on  both 
parties,"  and  who  was  given  power  finally  and  conclusively  to  de- 
cide all  controversies  between  the  parties  as  to  "the  execution  of  the 
work."  Provision  was  made  for  payments  "from  time  to  time  on 
monthly  engineer's  estimates,  in  writing,  of  the  amount  of  work 
done,"  and  for  final  payment  only  upon  final  estimate  by  the  engineer, 
"when,  in  his  opinion,  the  work  shall  have  been  fully  completed." 
Defendant  contended  that  the  work  was  not  in  fact  completed  accord- 
ing to  the  contract,  and  that  the  construction  company  was  compelled 
to  expend  more  than  $1,800  in  completing  it.  The  court  charged  that 
the  construction  company's  claim,  if  any,  was  out  of  the  case,  so  far 
as  permitting  recovery  therefor,  and  coiild  "only  be  used  as  tending 
to  show  any  defective  or  uncompleted  work,  under  the  contract,  that 
the  plaintiff  did."  Defendant  also  contended  that  no  final  engineer's 
estimate  was  given,  and  tliat  in  fact  the  work  was  not  done  to  the 
engineer's  satisfaction,  and  asked  an  instruction  that  the  engineer *s 
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action  with  reference  to  the  amount  and  character  of  the  work  done, 
its  conformity  to  the  contract,  and  the  amount  to  be  paid,  "was  final 
and  conclusive  and  binding  upon  the  parties  to  said  contract,  and 
in  the  absence  of  fraud  on  the  part  of  said  [engineer]  or  of  such 
gross  mistakes  on  his  part  as  to  imply  bad  faith  or  for  failure  to 
exercise  an  honest  judgment"  his  decision  would  be  final  and  conclu- 
sive. This  instruction  was  not  given  in  the  language  asked,  the  court's 
charge  differing,  so  far  as  we  think  here  material,  only  in  that  it 
stated  that  the  engineer's  "judgment  in  this  respect  can  only  be  im- 
peached when  you  find  that  he  has  been  so  grossly  mistaken  that 
the  mistake  will  suggest  nearly  something  akin  to  fraud  on  his  part." 

The  requested  instruction  as  to  the  engineer's  functions  correctly 
embodied  the  applicable  law.  Memphis  Trust  Co.  v.  Brown-Ketchum 
Iron  Works  (C.  C.  A.  6)  166  Fed.  398,  93  C.  C.  A.  162;  Second  Na- 
tional Bank  v.  Pan-Amer.  Bridge  Co.  (C.  C.  A.  6)  183  Fed.  391,  105 
C.  C.  A.  611. 

[16]  We  are  not  required  to  determine  whether  this  modification  of 
the  charge,  standing  alone,  worked  error.  Indeed,  it  seems  highly 
improbable  that  the  jury  found  any  actual  fraud  in  the  engineer's 
action.  The  important  question  is  whether  the  modification  of  the 
requested  instruction,  together  with  the  charge  as  given,  relating  to 
the  expense  of  finishing  uncompleted  work,  caused  prejudicial  error. 
On  August  27,  1904,  after  plaintiff  had  quit  work,  the  engineer  gave 
plaintiff  what  is  entitled  a  "Final  Quantity  Sheet  Based  on  a  Completed 
Contract,"  which  contained  quantities  of  each  of  the  several  classes 
of  labor  called  for  by  the  written  contract  and  the  first  oral  contract, 
at  least,  at  the  prices  provided  for  therein,  together  with  the  amounts 
for  each  class  of  labor  and  the  aggregate  thereof.  (We  do  not  un- 
derstand defendant  to  claim  that  the  excavation  for  masonry  under 
the  second  oral  contract  was  not  fully  made.)  We  think  this  docu- 
ment in  form  sufficient  to  comply  with  the  contract,  so  far  as  the  tech- 
nical furnishing  of  estimates  is  concerned;  and,  as  defendant  has 
taken  the  benefit  of  plaintiff's  work,  the  absence  of  a  more  formal 
document  would  not  be  enough  to  defeat  recovery,  provided  the  con- 
tract had  been  substantially  performed.  We  think  the  testimony 
would  amply  sustain  a  conclusion  of  substantial  performance.  The 
engineer's  "final  quantity  sheet"  showed  work  amounting  to  more  than 
$62,000,  not  including  the  extra  price  claimed  for  work  on  Weaver 
Hill.  McGinty  testified  that  the  contract  was  completed  "in  every 
particular."  The  deficiencies  claimed  were  of  a  minor  character, 
amounting,  at  the  utmost,  to  but  3  per  cent  of  the  entire  work  called 
for. 

We  also  think  the  sheet  mentioned  imported  prima  facie  the  en- 
gineer's approval,  for  the  specifications  provided  for  its  being  given 
only  "when,  in  the  opinion  of  the  engineer,  the  contractor  shall  have 
finally  completed  all  the  work  contemplated  under  the  contract  and 
specifications."  There  was  testimony  that  the  engineer  had  expressed 
himself  to  plaintiff  as  satisfied  with  its  performance.  And  while  we 
do  not  hold  that  the  giving  of  this  sheet  was  conclusive  of  the  en- 
gineer's satisfaction,  we  think  it  fairly  deducible  from  his  testimony 
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as  a  whole  that,  while  he  had  criticized  plaintiff  for  not  progressing 
with  the  work  rapidly  enough  (plaintiff  likewise  driticized  defendant 
for  dela)ring  its  work  by  failing  to  secure  right  of  way  prpmptly),  he 
intended,  in  making  the  statement,  to  accept  the  work  done  by  plain- 
tiff as  a  completion  of  the  contract,  subject  to  such  deductions  as 
should  be  necessary  to  complete  it  in  the  respects  stated.  He  testified 
that  when  the  statement  was  prepared — 

"the  work  had  been  completed  [afterwards  saying  '"by  somebody"],  and  I  sup- 
posed somebody  would  want  a  basis  on  which  to  make  the  statement,  so  I 
proceeded  to  make  It  out  That  in  my  opinion  was  intended  by  me  to  be  the 
final  estimate;    that  covers  the  completed  work." 

He  testified,  further,  that  all  the  work  included  in  the  statement 
was  done  by  plaintiff,  with  certain  exceptions  to  which  he^  had  pre- 
viously referred,  testifying,  in  that  connection,  to  deficiencies  in 
yardage,  etc.,  necessary  to  complete  the  contract,  and  that  to  sup- 
ply these  deficiencies  would  cost  $1,020.60.  While  we  are  disposed 
to  think  defendant  should  have  been  recompensed  for  the  loss  in- 
curred in  completing  plaintiff's  contract  according  to  the  engineer's' 
judgment,  notwithstanding  the  expense  was  in  form  incurred  by  the 
interurban  company  (for,  under  the  theory  on  which  recovery  was 
permitted,  defendant  in  the  end  bore  whatever  loss  there  was  in  that 
respect),  yet  we  think  defendant  not  prejudiced  by  either  the  instruc- 
tion or  the  modification  of  instruction  referred  to,  provided  credit 
is  given  for  the  amount  of  such  loss.  We  also  tliink  that  such  neces- 
sary expense  should  be  limited  to  the  amount  stated  by  the  engineer ; 
for,  while  there  was  testimony  that  the  amount  was  greater  than  the 
figures  given  by  the  engineer  as  necessary  for  that  purpose,  the  en- 
gineer's figures  as  to  the  unit  basis  of  prices  are  not  discredited,  de- 
fendant's claim,  as  we  understand  it,  being  that  the  engineer  failed  to 
include  as  necessary  work  which  defendant  thought  necessary  to  com- 
pletion, Morley  testifying: 

"I  agree  with  [the  engineer]  in  that  the  work  was  not  completed.  I  don*t 
agree  with  [him]  as  to  what  he  said  was  the  extent  In  which  the  work  was 
not  completed.    I  don't  think  he  covered  the  whole  thing  in  his  testimony." 

It  need  scarcely  be  said  that  the  engineer's  conclusions  as  to  what 
was  necessary  are  equally  binding  on  defendant  as  on  plaintiff.  Our 
conclusion  is  that  whatever  prejudicial  error  may  have  been  commit- l 
ted  in  respect  to  the  contract  under  consideration  will  be  cured  by 
deducting  from  the  verdict  the  sum  of  $1,020.60,  with  included  in- 
terest thereon.  It  may  be  that  had  plaintiff  supplied  all  these  de- 
ficiencies it  would  have  been  entitled  to  further  allowance  under  the 
contract.  It  may  also  be  that  the  jury  deducted  the  amount  stated 
in  whole  or  in  part.  But  the  record  is  not  clear  enough  in  our  opin- 
ion to  justify  as  basis  of  a  remittitur  a  deduction  of  a  less  amount 

6.  We  think  the  defenses  of  payment  and  of  abandonment  (ex-, 
cept  so  far  as  the  latter  may  be  involved  in  what  we  have  already 
said)  were  properly  submitted,  and  under  appropriate  instructions. 

The  motion  for  new  trial  was  addressed  to  the  sound  discretion 
of  the  court,  and  we  find  nothing  indicating  an  abuse  of  discretion 
in  denying  the  motion. 
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We  have  not  discussed  all  the  errors  assigned,  but  we  have  con- 
sidered all  discussed  by  counsel,  with  the  result  that  we  find  no  er- 
ror of  which  defendant  is,  in  our  judgment,  entitled  to  complain, 
except  in  respect  to  the  item  discussed  under  paragraph  5  of  this 
opinion. 

If  before  the  mandate  goes  down  plaintiff  makes,  in  the  court 
below,  a  remittitur  of  $1,020.60,  with  interest  at  6  per  cent,  from  Au- 
gust 2,  1904,  to  April  4,  1914,  and  files  with  the  clerk  here  a  cer- 
tified copy  of  such  remittitur,  the  judgment  so  modified  will  be  af- 
firmed, but  with  costs  to  plaintiff  in  error;  lacking  such  remittitur, 
the  judgment  will  be  reversed  and  a  new  trial  awarded. 


THE  KRONPRINZESSIN  CECILIB. 

(Circuit  Court  of  Appeals,  First  Circuit    November  17, 1916.    On  Petitions  for 
Rehearing,  January  23,  1917.) 

Nos.  1196-1199. 

1.  Shipping  ^s»115 — Authobitt  and  Duties  op  Masteb — Nondblivebt  of 

SUIFlfENT. 

On  July  28,  1914,  a  German  steamship  sailed  from  New  York  for 
Bremerhaven,  Germany,  via  Plymouth,  England,  and  Cherbourg,  France. 
On  the  evening  of  July  31st,  when  about  1000  miles  from  Plymouth,  it 
changed  Its  course  and  returned  to  an  American  port.  The  master  had 
knowledge  of  such  historical  facts,  conceded  to  have  preceded  the  out^ 
break  of  the  European  war,  as  occurred  before  the  sailing  of  the  vessel, 
and  of  facts  thereafter  occurring  indicating  that  his  coimtry  was  on  the 
verge  of  war  with  Russia,  France,  and  England,  and  Just  before  changing 
his  course  received  a  wireless  message  from  the  steamship  company,  the 
owners  of  the  vessel,  stating  that  war  had  broken  out  between  the 
above-mentioned  countries  and  directing  him  to  return  to  New  York. 
War  had  not,  in  fact,  been  declared  at  that  time.  Held  that,  while  the 
master  is  bound  to  exercise  his  discretion  for  the  safety  of  his  ship,  pas- 
sengers, and  cargo,  the  act  of  the  master  in  turning  his  vessel  back  to 
New  York  on  receipt  of  the  message  of  the  owners  cannot  be  treated  as 
an  exercise  of  the  master's  discretion,  the  direction  being  peremptory, 
and  the  statement  that  wax  liad  broken  out  being  false;  this  being 
particularly  true  as  the  master  might,  in  the  ordinary  course  of  events, 
have  discharged  cargo  consigned  to  Plymouth  and  Cherbourg,  and  have 
reached  a  point  of  comparative  safety  near  his  home  waters,  before  war 
was  actually  declared  between  Germany,  France,  and  England. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent.  Dig.  §§  226,  433;  Dea 
Dig.  <©=5il5.] 

2.  Shipping  <©=»11&— Failube  to  Deliveb  Caboo-^utbbeaic  ov  Wab. 

The  vessel  had  accepted  shipments  of  specie  destined  to  Plymouth  and 
Cherbourg  under  contracts  exonerating  the  owner  for  loss  or  damage  oc- 
casioned by  arrest  and  restraint  of  princes,  rulers,  or  people.  The  con- 
tract of  shipment  was  made  at  a  time  when  the  imminence  of  war  was 
known  to  the  master  and  the  owners,  and  the  specie  might  have  been  de- 
livered at  Plymouth  and  Cherbourg  11  hours  before  Germany  was  at 
war  with.  France  and  more  than  24  hours  before  Germany  was  at  war 
with  England.  Held  that,  as  the  arrest  or  restraint  to  excuse  compliance 
with  the  contract  must  be  an  actual  and  operative  restraint  and  not  a 
merely  expected  and  contingent  restraint,  the  vessel  is  liable  for  non- 
performance of  the  contracts  of  shipment;    the  expectation  of  war  not 

Cs>For  other  cases  see  same  topic  &  KEY-NUMBER  m  all  Key-Numbered  Digesu  ft  Indexes 
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amonntiiig  to  an  actual  state  of  war  whereby,  under  the  law  of  the  flag 
of  the  yessel,  it  would  be  improper  to  make  delivery  at  a  port  where  it 
might  be  captured  or  detained. 

[Kd.  Note.—For  other  cases,  see  Shipping,  Cent  Dig.  {§  226,  433 ;  Dec. 
Dig.  <e=>U5.] 

8.  Shipping  ^s»115 — ^Nondeuvebt  of  Shipmsnt — Otttbbeak  of  Wab. 

In  such  case,  the  act  of  the  owners  in  abandoning  the  voyage  cannot 
be  Justified  on  the  ground  that  it  is  the  carrier's  duty  to  take  reasonable 
care  of  the  goods  intrusted  to  him,  for  the  precautions  were  obviously 
for  the  sake  of  the  vessel,  and  not  the  cargo,  and  were  intended  to  place 
the  vessel  at  a  point  of  safety,  should  hostilities  actually  be  commenced. 

[Bid.  Note.— For  other  cases,  see  Shipping,  Gent  Dig.  ||  226,  433;  Dec. 
Dig.  <e=s>115.] 

4.  Shipping  ^=3>163 — ^PASSSNGsauf— Nones. 

Where  tickets  for  passage  provided  that  no  daim  should  be  enforceable 
against  the  shipowner,  or  Its  property,  unless  notice  thereof  in  writing 
should  be  delivered  to  the  shipowner  or  agent  within  5  days  after  termi- 
nation of  the  voyage,  or  in  case  of  the  voyage  being  abandoned  or  broken 
up  within  10  days  thereafter,  passengers  on  a  German  vessel,  which 
wrongfully  abandoned  a  voyage  on  account  of  the  imminence  of  war  De- 
tween  Germany,  France,  and  England,  cannot  claim  damages  for  breach  of 
contract,  where  no  claim  was  presented  within  the  10  days  provided. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Gent.  Dig.  {{  530-632 ;  Dec. 
Dig.  «=>163.] 

Putnam,  C^cuit  Judge,  dissenting. 

On  Petitions  for  Rehearing. 

6.  Shipping  ^=»163 — Passengebs — Violation  of  Contbact. 

In  such  case,  if  the  express  contracts  of  passage  were  displaced  by  the 
deviation  of  the  libeled  vessel,  passengers,  not  being  injured  in  their 
person  or  property,  would  have  no  groimd  of  action,  aside  from  the  breach 
of  the  express  contract 

[Ed.  Note.— For  other  cases,  see  Shipping,  Gent.  Dig.  {|  530-632;  Dec 
Dig.  ^s»163.] 

C  Shipping  ^=:»163 — Deviation — ^Insubsbs. 

Where  a  steamship  abandoned  a  prescribed  voyage,  passengers  suffering 
no  injury  to  person  or  property  could  not  recover  for  the  deviation  on  the 
theory  that  the  steamship  company  became  an  insurer;  that  rule  not 
applying  to  passengers,  save  in  the  absence  of  the  express  contract 

[Ed.  Note.— For  other  cases,  see  Shipping,  Gent.  Dig.  {§  530-'532 ;  Dec. 
Dig.  <$=s>163.] 

Appeals  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts ;  Clarence  Hale,  Judge. 

Libel  by  the  Guaranty  Trust  Company  of  New  York  against  the 
steamship  Kronprinzessin  Cecilie,  claimed  by  the  North  German  Lloyd, 
together  with  libels  by  Charles  W.  Rantoul,  Jr.,  by  Maurice  Hanssens, 
and  by  the  National  City  Bank  of  New  York  against  the  same  vessel. 
From  a  decree  dismissing  the  libels  (228  Fed.  946),  libelants  appeal. 
Reversed  as  to  the  Hbel  by  the  Guaranty  Trust  Comany  of  New  York 
and  National  City  Bank  of  New  York,  and  affirmed  as  to  the  libels  of 
Charles  W.  Rantoul,  Jr.,  and  Maurice  Hanssens. 

^=:»For  other  cases  see  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  Digests  &  lodezee 
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J.  Parker  Kirlin,  Charles  R.  Hickox,  and  James  M.  Beck,  all  of  New 
York  City  (Kirlin,  Woolsey  &  Hickox  and  Shearman  &  Sterling,  all 
of  New  York  City,  Blodgett,  Jones,  Bumham  &  Bingham,  of  Boston, 
Mass.,  Carl  A.  Mead  and  John  M.  Woolsey,  both  of  New  York  City 
and  Edward  E.  Blodgett,  of  Boston,  Mass.,  on  the  briefs),  for  appel- 
lants. 

Joseph  Larocque  and  Walter  C.  Noyes,  both  of  New  York  City  (Jos- 
eph D.  Bedle,  of  Jersey  City,  N,  J.,  and  Choate,  Larocque  &  Mitchell,  of 
New  York  City,  on  the  brief),  for  appellees. 

Before  PUTNAM,  DODGE,  and  BINGHAM,  Circuit  Judges. 

DODGE,  Circuit  Judge.  The  careful  and  detailed  statement  of  the 
material  facts  involved  in  these  cases  which  is  found  in  the  opinion 
of  the  District  Court  (228  Fed.  946)  will  render  direct  reference  un- 
necessary to  the  evidence  in  the  record,  except  in  a  few  instances.  As 
to  the  facts  there  is  little  or  no  controversy. 

[1]  1.  Prom  Bremen,  the  home  port  of  this  German  steamship  and 
her  ultimate  port  of  destination  on  the  voyage  here  in  question,  her 
owner,  a  German  corporation,  sent  a  wireless  message  to  her  master  on 
July  31,  1914,  at  2:45  p.  m.  This  message  he  received  on  board  the 
ship,  at  sea,  at  10  p.  m.,  on  the  same  day,  by  the  ship's  time — 11:45 
p.  m.  by  Greenwich  time.  The  message  consisted  of  the  peremptory 
order,  "Turn  back  to  New  York/'  prefaced  by  the  statement,  "War 
has  broken  out  with  England,  France,  Russia."  This  statement  meant, 
as  is  not  disputed,  and  it  was  understood  by  the  master  to  mean,  that 
war  had  actually  broken  out  between  Germany  and  each  of  the  other 
countries  named.  Neither  at  the  time  it  was  sent  nor  at  the  time  it 
was  received  was  the  statement  true  as  to  either  of  said  countries.  Not 
only  had  no  war  been  declared  between  Germany  and  any  of  them,  but 
no  actual  state  of  war  existed  between  Germany  and  any  one  of  them. 
It  was  not  until  midnight  on  the  same  day  that  Germany  notified  Rus- 
sia that  she  would  mobilize  unless  Russia  demobilized  within  12  hours, 
and  not  until  7  p.  m.  on  the  next  day  that  war  between  Germany  and 
Russia  was  declared;  nor  did  that  declaration  make  it  certain  that 
France  or  England  would  be  involved. 

When  the  master  received  the  above  message,  his  ship  had  considera- 
bly more  than  half  completed  her  voyage  from  New  York  towards 
Plymouth  in  England  and  thence  to  Cherbourg  in  France,  the  ports  at 
which  delivery  of  the  specie  shipments  on  board  her  had  been  under- 
taken according  to  the  bills  of  lading  given  for  them  at  New  York  on 
July  27.  She  was  a  little  more  than  1,000  miles  from  Plymouth,  the 
nearer  of  the  two.  The  message  was  sent  and  received  in  a  form 
such  as  prevented  its  above  meaning  from  becoming  known  to  any  one 
but  the  master,  and  permitted  such  meaning  to  be  ascertained  by  him 
only  through  the  use  of  means  long  before  carefully  prepared,  to  be 
availed  of  in  case  the  emergency  indicated  should  occur,  and  kept  on 
board  the  ship  under  seal  for  two  years,  the  seal  to  be  broken  by  the 
master  only  in  case  he  received  a  message  of  the  character  given  this 
message  in  its  untranslated  f  onxu 
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The  master  obeyed  the  order  to  turn  back  instantly,  before  revealing 
the  substance  of  the  message  to  any  other  person  on  board.  Nine  min- 
utes after  its  receipt  the  ship  was  headed  for  New  York,  instead  of 
for  Pl)rmouth,  and  the  voyage  undertaken  by  the  bills  of  lading  had 
been  abandoned.  Not  until  after  this  had  been  done  did  the  master  in- 
form the  subordinate  officers  and  the  cabin  passengers  that  he  had 
done  it. 

A  master  is  ordinarily  the  owner's  representative  for  the  purpose 
of  effecting  the  safe  carriage  and  delivery  undertaken  by  the  ship,  and 
as  such  a  stranger  to  the  cargo.  But  circumstances  of  unexpected 
emergency  may  without  doubt  occur  during  a  voyage,  such  as  will 
change  his  ordinary  relations  towards  ship  and  cargo,  and,  because  a 
discretion  must  needs  be  exercised  in  order  to  avert  or  minimize  ex- 
traordinary peril,  threatening  all  the  interests  concerned,  will  make 
him,  for  tfie  purpose  of  exercising  it,  the  'common  representative  of 
all  said  interests  alike.  Though  a  measure  adopted  by  him  in  the  ex- 
ercise of  a  discretion  so  required  of  him  would  otherwise  be  in  viola- 
tion of  pending  contracts  of  affreightment,  the  consent  of  all  concerned 
will  be  implied  from  the  fact  that  in  adopting  it  he  has  acted  as  the 
representative  as  much  of  one  interest  as  of  any  other,  and  neither  vnll 
have  the  right  to  complain  of  it  as  a  breach  of  contract.  In  the  opin- 
ion of  the  District  Court  the  turning  back  of  this  ship  as  above  was  a 
discretionary  measure  taken  by  the  master  under  circumstances  of  the 
kind  above  referred  to,  and  therefore  leaving  the  owners  of  these  three 
shipments  of  specie  no  right  to  complain  of  it  as  a  breach  of  the  con- 
tract to  deliver  their  specie  at  Pl)miouth  or  Cherbourg. 

The  owner  of  the  ship  had  the  burden  of  proving  circumstances  actu- 
ally existing  at  the  time,  sufficient  to  justify  such  an  exercise  of  dis- 
cretion on  the  master's  part,  present  to  his  mind  when  he  turned  back, 
and  also  an  actual  exercise  of  such  discretion  by  him  in  view  thereof. 
I  have  been  unable  to  agree  with  the  finding  below  that  this  burden 
ivas  sustained.  As  to  the  circumstances  present  to  the  master's  mind, 
it  is  not  contended  that  he  would  have  turned  back,  except  for  the  mes- 
sage received  from  the  owner,  and,  so  far  as  the  message  conveyed  to 
him  an  untrue  statement  of  facts,  it  can  have  no  weight  in  this  connec- 
tion. Whether  or  not  actually  existing  circumstances  are  shown  which 
would  have  justified  abandonment  of  the  voyage  is  further  considered 
below.  But  that  any  actual  exercise  of  discretion  by  the  master  has 
been  shown,  in  the  sense  necessary  for  the  application  of  the  above 
principles,  I  am  in  any  case  unable  to  believe. 

The  owner's  direction  to  turn  the  ship  back  appears  from  the  evi- 
dence to  have  been  a  specific  and  unqualified  order,  leaving  the  master 
no  choice  but  to  obey.  Whether  or  not,  as  between  him  and  the  owner, 
disobedience  riiight  have  been  excused  by  the  presence  of  circumstances 
then  known  to  the  master,  but  necessarily  unknown  to  the  owner,  such 
as  made  obedience  inexpedient,  need  not  be  considered,  there  being 
no  suggestion  that  there  were  any  such  circumstances.  If  this  was 
the  case,  no  responsibility  for  results  caused  by  obedience  to  the  order 
could  fall  upon  the  master.  By  assuming  to  direct  from  Bremen,  as 
it  did,  the  course  which  the  ship  should  take,  her  owner  assumed,  for 
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itself  and  its  ship,  all  such  responsibility,  and  lost  all  right  to  charge 
the  master  with  any  share  thereof. 

It  is  said  that  the  owner's  message  was  not  a  mere  order,  but  in- 
formed the  master  also  of  facts  for  his  guidance,  indicating  that  the 
owner  still  relied  upon  his  discretion,  not  expecting  tmreasoning  obedi- 
ence. It  is  said,  further,  that  the  master  turned  back,  not  only  in  com- 
pliance with  the  owner's  direction  to  do  so,  but  in  accordance  as  well 
with  the  dictates  of  his  own  prudence  and  sagacity;  i.  e.,  in  the  ex- 
ercise of  his  discretion  as  master  under  an  emergency. 

But  this  requires,  in  my  opinion,  a  view  not  justified  by  the  evi- 
dence both  of  the  character  of  the  message  itself  and  of  the  master's 
action  upon  it.  The  statement  of  facts  contained  in  the  message,  if 
true,  would  have  of  itself  required  abandonment  of  the  voyage  to 
Plymouth  and  Cherbourg;  and  no  independent  judgment  as  to  its 
truth  by  the  master  was  possible.  There  can  be  no  doubt  that  the  owner 
meant  him  to  act  upon  it  as  if  it  were  true.  Coupled  as  it  was  in  the 
message  with  the  unqualified  order  to  turn  back,  I  can  see  no  reason 
to  doubt  that  the  instant  obedience  given  that  order  by  the  master  was 
the  only  course  really  left  open  to  him,  or  intended  to  be  left  open  to 
him,  by  the  message ;  there  being,  as  has  been  stated,  no  suggestion 
of  any  reasons  against  turning  back  which  the  owner  could  not  itself 
have  already  considered,  and  might  therefore  have  demanded  an  in- 
dependent judgment  on  the  master's  part. 

That  the  above  was  the  view  taken  at  the  time  by  the  master  him- 
self appears  from  the  terms  of  the  first  communication  from  him  to 
the  OY^ner  after  July  31 ;  i.  e.,  his  report  in  writing  to  the  owner  from 
Bar  Harbor,  dated  August  21,  1916.  This  was  sent  17  days  after  his 
arrival  there  on  August  4th,  and  2  months  before  the  first  of  these 
libels  was  filed.  In  it,  after  stating  the  latitude  and  longitude  reached 
upon  the  voyaye  from  New  York  at  the  time  the  owner's  message  of 
July  31st  was  received,  he  said: 

"Here  we  received  the  order  to  return,  which  was  Immediately  carried  out." 

And  thereafter,  describing  his  announcement  to  the  passengers,  made 
as  soon  as  the  ship  was  on  her  course  to  the  westward,  he  said : 

"I  went  down  and  acquainted  them  with  the  fact  that  war  had  broken  oat 
and  that  I  had  received  orders  from  the  company  to  return  to  New  iTork." 

Nowhere  in  this  report  is  any  suggestion  found  that  any  alternative 
to  compliance  with  the  order  was  ever  present  to  the  master's  mind. 

In  the  master's  testimony  at  the  trial,  given  March  31,  1915,  which 
impresses  me,  as  it  did  the  District  Court,  with  its  apparent  truthful- 
ness, he  stated  in  direct  examination  that  after  receipt  of  .the  owner's 
message  "there  was  only  one  way  to  do,  to  go  back  to  the  United 
States";  and  in  cross-examination,  that  as  the  message  read,  "War 
had  broken  out,"  etc.,  "there  was  only  this  way  to  take."  It  is  true 
that  he  also  stated  that  this  seemed  to  him  the  best  and  only  course 
to  pursue,  aside  from  the  order  given  in  the  message,  in  view  of  the 
stock  of  coal  on  board,  which  might  not  be  enough  to  get  him  back 
to  New  York  unless  he  turned  at  once.    It  is  true  that  he  declined  to 
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say  that  the  message  had  relieved  him  from  all  further  responsibility 
with  respett  to  the  course  of  the  voyage,  and  did  say  that  it  was  left 
in  his  discretion  to  do  what  he  chose — ^''if,  for  instance,  he  had  not 
coal  enough  to  retuhi  to  America."  He  admitted,  however,  that,  suf- 
ficient fud  being  on  board,  as  in  fact  there  was,  he  had  to  turn  back 
as  ordered. 

If  there  is  any  sense  in  which  the  master's  act  in  turning  back  can 
be  called  discretionary  with  him,  the  above  testimony  from  him  seems 
to  forbid  any  other  conclusion  than  that  such  discretion  as  he  may 
have  used  was  directed  and  controlled  by  one  only  of  the  interests 
concerned  in  a  degree  altogether  too  great  to  permit  saying  that  it  was 
discretion  exercised  by  a  common  representative  of  all.  Suggestions, 
or  even  directions,  from  owners  to  their  master  on  a  voyage,  in  an 
emergency,  may  not  in  all  cases  prevent  his  determination  from  be- 
ing regarded  as  an  exercise  of  sudi  discretion ;  but  it  cannot  justly  be 
so  regarded  when  all  responsibility  for  it  has  been  virtually  assumed 
by  the  owner,  as  here,  and  no  real  scope  for  choice  in  the  matter  left 
with  the  master.  If,  therefore,  the  abandonment  of  the  contracts  un- 
dertaken by  these  bills  of  lading  can  be  justified  at  all,  it  must  be  justi- 
fied as  the  owner's  act;  and  the  question  is  whether  or  not  circum- 
stances are  shown  which  excused  nonfulfillment  on  the  owner's  part. 

[2]  2.  The  only  exception  contained  in  the  contracts  for  delivery 
of  the  specie  which  is  rdied  on  for  the  purpose  of  exonerating  tlie 
owner,  is  the  agreement  that  there  shall  be  no  liability  for  loss  or  dam- 
age occasioned  by  "arrest  and  restraint  of  princes,  rulers,  or  people." 
TTie  shippers  of  the  specie  insist  on  the  literal  wording,  but  the  con- 
struction contended  for  by  the  owner,  according  to  which  the  clause 
is  to  have  the  same  effect  as  if  it  read,  "arrest  or  restraint/'  is  regarded 
as  more  reasonable  and  as  proper. 

There  having  been  no  actual  arrest  or  restraint  of  the  kind  referred 
to,  the  owner's  act  in  ordering  the  ship's  return  to  New  York  is  justifia- 
ble, if  at  all,  only  by  proof  that  there  was  at  the  time  ground  for  ap- 
prehending actual  arrest  or  restraint  unless  she  so  returned,  such  as 
the  law  of  carriage  by  sea  recognizes  as  the  equivalent  of  actual  ar- 
rest or  restraint.  The  question  is  whether  or  not  the  requisite  proof 
has  been  made  in  this  case. 

It  may  be  taken  for  granted  that  when  it  has  become  plainly  obvious 
that  continuance  of  the  voyage  must  necessarily  involve  arrest  or  re- 
straint, and  can  have  no  other  result,  such  departure  from  the  voyage 
as  is  necessary  to  avoid  the  danger  is  not  only  permissible,  but  is  re- 
quired of  the  vessel.  She  must  do  what  is  needful  for  the  purpose  of 
avoiding  any  actual  and  presently  imminent  danger,  instead  of  adher- 
ing to  a  course  which  can  only  carry  her  directly  into  it.  But  the  evi- 
dence here  relied  on,  as  will  appear,  is  far  from  showing  the  existence 
of  any  such  situation.  What  is  relied  on  is,  at  most,  the  desirability  of 
keeping  the  ship  out  of  reach  of  a  future,  contingent  danger. 

The  phrase  here  in  question,  or  some  substantial  equivalent  thereof, 
has  long  been  familiar  in  charter  parties,  bills  of  lading,  and  policies 
of  marine  insurance.  When  "arrest  and  restraint,"  etc.,  is  a  risk  as- 
sumed by  a  marine  policy,  there  must  be  proof,  in  order  to  justify  aban- 
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donment  to  the  insurer  and  maintain  thereupon  a  claim  for  construc- 
tive total  loss,  that  arrest  or  restraint,  etc.,  was  the  proximate  cause 
of  the  abandonment  and  loss.  The  peril  must  operate  upon  the  sub- 
ject of  insurance  directly,  not  circuitously.  If  therei  has  not  in  fact 
been  actual  arrest  or  restraint,  etc.,  a  loss  because  of  apprehension 
thereof  is  not  within  the  policy,  unless  the  apprehension  is  shown  to 
have  been  warranted  by  actual  and  immediate  danger,  apparently  in- 
evitable and  morally  certain.  This  may  be  regarded  as  settled  by  the 
decisions  both  in  England  and  the  United  States,  as  is  hardly  disputed 
on  the  owner's  behalf.  Its  contention  is  that  a  different  rule  of  con- 
struction applies  in  cases  arising  upon  bills  of  lading,  and,  in  substance, 
that  in  such  cases  apprehension  of  capture  or  detention  by  a  hostile 
power  will  excuse  nondelivery  under  the  exception  here  relied  on, 
even  though  no  such  actual  and  immediate  danger  thereof  existed, 
provided  that  the  apprehension  was  on  the  whole  reasonable. 

This  exception,  like  the  others  wherewith  it  is  usually  associated 
in  such  documents,  is  a  term  introduced  into  the  contract  by  and  for 
the  benefit  of  the  carrier,  and  therefore  to  be  construed  most  strongly 
against  the  carrier,  according  to  well-settled  principles.  If  another  of 
the  exceptions  commonly  accompanying  it,  viz.,  "perils  of  the  seas," 
means  the  same,  except  as  regards  negligence  of  master  and  crew,  in 
a  bill  of  lading  as  in  a  marine  policy  (The  G.  R.  Booth,  171  U.  S.  450, 
459,  19  Sup.  Ct.  9,  43  L.  Ed.  234;  The  Xantho,  L.  R.  12  App.  Cas. 
503,  510,  517;  Hamilton  v.  Pandorf,  Id.  518,  526),  it  is  not  easy  to 
find  sufficient  ground  for  assigning  to  the  ^ords  in  question,  when 
used  in  a  bill  of  lading,  a  meaning  broader  than  that  to  which  their 
recognized  construction,  when  used  in  policies  of  insurance,  confines 
them. 

Other  stipulations  found  in  the  same  contract  may  of  course  en- 
large the  scope  of  the  carrier's  exemption  from  liability  beyond  that 
permitted  by  these  words  alone.  But  nothing  of  this  kind  is  found  in 
these  bills  of  lading.  No  charter  party  is  here  involved.  The  ship 
was  a  common  carrier,  and  by  the  terms  of  the  bills  of  lading  the  full 
common  carrier's  liability  for  delivery  of  the  specie  at  the  agreed  ports 
had  been  assumed;  qualified  only,  so  far  as  this  case  is  concerned, 
by  the  above  exception.  There  was  no  stipulation  that  the  agreed  ports 
of  delivery  should  be  safe,  nor  any  express  reservation  of  any  right 
to  deal  with  the  specie  otherwise  than  as  promised  by  the  bills  of  lad- 
ing if  in  the  master's  judgment  they  should  become  unsafe.  There  were 
stipulations  of  this  kind  in  the  contracts  under  consideration  in  the 
cases  here  most  relied  on  by  the  shipowner,  viz. :  The  Styria,  186  U.  S. 
1,  22  Sup.  Ct.  731,  46  L.  Ed.  1027;  Nobel's  Explosives  Co.  v.  Jenkins, 
[1896]  L.  R.  2  Q.  B.  326;  The  Teutonia,  L.  R.  4  P.  C.  171 ;  The  Ex- 
press, L.  R.  3  A.  &  E.  597.  No  sufficient  warrant  is  found  in  them 
for  the  claim  that  the  recognized  construction  in  insurance  cases  is  in- 
applicable to  the  exception  relied  on  in  the  present  case. 

That  the  arrest  or  restraint  which  will  excuse  failure  to  make  the 
delivery  undertaken  by  a  contract  of  affreightment  unqualified,  except 
as  in  these  bills  of  lading,  must  be  an  actual  and  operative  restraint,  and 
that  no  merely  expected  and  contingent  restraint  affords  sufficient  ex- 
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cuse,  has  been  settled  law  at  least  since  Atkinson  v.  Ritchie,  10  East, 
530.  If,  as  in  that  case,  an  embargo  laid  by  the  country  of  the  port 
where  the  cargo  was  to  be  shipped  is  relied  on,  reasonable  apprehension 
that  such  embargo  will  be  laid  does  not  excuse  the  carrier,  when  in 
fact  it  was  not  laid.  If,  as  in  Brunner  v.  Webster,  5  Com.  Cas.  167, 
sanitary  regulations  forbidding  discharge  at  the  port  of  delivery  are 
relied  on,  such  regulations  must  have  been  in  force  at  the  probable  time 
of  delivery;  a  justifiable  belief  that  they  would  be  in  force,  if  mis- 
taken, will  not  be  enough  to  bring  the  failure  to  deliver  within  the  ex- 
ception. 

If,  as  was  done  in  Balfour  et  al.  v.  Portland,  etc.,  Co.,  167  Fed. 
1010,  by  the  District  Court  in  Oregon,  the  attending  and  existing  cir- 
cumstances at  the  time  these  contracts  of  affreightment  were  made 
be  examined  in  order  to  determine  the  meaning  presumably  intended 
by  both  parties  to  be  put  upon  this  exception,  no  sufficient  reason  for 
making  it  include  a  merely  apprehended  danger  of  capture  or  deten- 
tion not  present  or  imminent  can  be  found. 

On  July  31,  1914,  when  the  owner  abandoned  the  voyage,  there  was, 
no  doubt,  danger  that  an  actual  state  of  war  would  arise  whose  ex- 
istence would  make  Plymouth  and  Cherbourg  hostile  ports  as  regarded 
the  vessel.  But  this  was  not  a  danger  arising  after  the  voyage  had  be- 
gun; there  was  danger  that  just  such  a  war  would  arise  when  the 
bills  of  lading  were  given,  four  days  before,  on  July  27th.  That  this 
very  danger  was  then  present  to  the  minds  of  both  parties  to  these  con- 
tracts of  affreightment  is  not  and  could  not  be  disputed.  The  ship 
was  capable  of  being  used  as  a  vessel  of  war  by  the  German  govern- 
ment, and  liable  to  be  taken  and  used  by  it  as  such  if  within  its  actual 
control ;  a  fact  which  made  her  more  liable  than  an  ordinary  German 
merchant  vessel  to  arrest  or  capture  by  either  England  or  France  as 
soon  as  the  apprehended  state  of  war  should  exist.  This  fact  also 
must,  we  think,  be  regarded  as  present  to  the  minds  of  both  parties 
to  the  above  contracts.  Yet  the  owner  of  the  vessel,  with  the  above 
situation  in  view,  undertook  delivery  of  the  specie  at  Plymouth  and 
Cherbourg,  under  contracts  which  reserved  to  it  no  right  to  abandon 
or  vary  the  voyage,  should  those  ports  become  unsafe,  but  which  made 
it,  according  to  principles  long  settled  and  universally  understood,  in- 
sure the  delivery  as  agreed  unless  "arrest  or  restraint  of  princes,"  etc., 
should  prevent.  It  appears  that  the  specie  might  at  the  time  have  been 
shipped  on  British  or  French  vessels  from  New  York  for  the  above 
ports,  as  to  which  said  ports  would  not  have  become  hostile  in  event 
of  war,  and  that  it  was  shipped  on  this  German  vessel  in  order  to  take 
advantage  of  her  greater  speed.  I  find  nothing  in  any  of  these  circum- 
stances tending  to  warrant  a  construction  of  the  exception  under  con- 
sideration in  the  shipowner's  favor.  •  Whether  the  danger  of  war  would 
increase  or  diminish  during  the  five  or  six  days  necessary  to  get  the 
specie  delivered  according  to  the  bills  of  lading,  neither  party  can  be 
said  to  have  known ;  but  the  owner  deliberately  took  the  risk  that  the 
danger  might  increase,  and  cannot,  therefore,  in  justice  to  the  shippers, 
without  proof  that  the  only  exception  relied  on  operated  to  prevent 
delivery  in  the  accepted  meaning  of  its  terms,  be  permitted  to  aban- 
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don  the  attempt  to  deliver  without  paying  such  damages  as^were  there- 
by sustained. 

An  actual  state  of  war,  arising  either  before  or  after  the  voyage  con- 
tracted for  has  begun,  whereby  ship  or  cargo  are  rendered  liable  to 
capture^  and  condemnation,  may  justify  abandonment  of  the  vo3rage 
in  order  to  avoid  such  capture,  when  reasonable  grounds  for  appre- 
hending actual  capture  are  shown.  Delivery  at  a  port  of  destination 
which  such  actual  state  of  war  has  made  a  hostile  port  so  far  as  the 
vessel  is  concerned,  would  in  such  a  case  be  excused.  The  German 
Code,  in  articles  629,  634,  a  part  of  the  law  of  the  flag  for  the  pur- 
poses of  this  case,  has  express  provisions  to  this  effect.  Actual  war, 
indeed,  so  coming  into  existence,  makes  it  the  ship's  duty  to  her  own 
sovereign  not  to  enter  a  hostile  port.  Atkinson  v.  Ritchie,  10  East, 
530,  533,  534;  British,  etc.,  Co..  v.  Sanday,  etc.,  Co.,  App.  Cas.  1916, 
650.  But  no  case  is  found  in  which,  there  being  no  actual  state  of  war, 
abandonment  of  a  contract  like  this  has  been  excused  under  the  ex- 
ception here  relied  on,  because  of  mere  apprehension  that  actual  war 
might  exist  before  delivery  according  to  the  contract  could  be  made. 

If,  in  the  case  of  an  actual  state  of  war,  arising  after  the  voyage 
has  begun,  the  ship  or  cargo  might,  under  some  circumstances,  be  put 
in  immediate  actual  danger  of  capture  from  the  moment  in  which  the 
state  of  war  became  existent,  so  as  to  make  it  proper  to  say  that  rea- 
sonable ground  for  apprehending  immediate  war,  was,  for  practical 
purposes,  equally  reasonable  ground  for  apprehending  immediate  actual 
arrest  or  restraint  by  capture,  no  situation  of  this  kind,  sufficient  to 
bring  the  owner's  abandonment  of  the  voyage  within  the  exception  re- 
lied on,  seems  to  me  proved  in  the  present  case.       ' 

Unless  something  had  happened  to  delay  the  ship,  such  as  is  not 
shown  to  have  ever  happened  on  any  of  her  numerous  prior  voyages  to 
the  same  ports,  the  specie  to  be  delivered  at  Plymouth  would  probably 
have  been  delivered  there  by  1  a.  m.  on  August  3,  1914,  and  that  for 
delivery  at  Cherbourg,  by  8  a.  m.  on  the  same  day.  It  is  to  be  noticed 
that  the  season  of  the  year  was  that  at  which  delay  by  weather  condi- 
tions was  least  to  be  expected.  The  discharging  facilities  kept  ready 
at  both  ports  had  enabled  the  ship,  upon  all  but  one  of  13  trips  preced- 
ing this,  as  appears  from  her  log,  to  leave  Plymouth  within  an  hour 
from  her  arrival ;  and  the  same  is  true  as  to  Cherbourg.  Her  longest 
stop  at  Plymouth  had  been  78  minutes;  at  Cherbourg,  66  minutes. 
Tenders  controlled  by  her  owner  were  regularly  found  awaiting  her 
arrival,  into  which  passengers,  mails,  and  specie  were  discharged 
alongside.  She  did  not  go  to  a  dock  at  either  port.  Plymouth  did  not 
become  a  hostile  port,  as  regarded  the  steamship,  until  August  4th,  at 
lip.  m.,  when  England  declared  war  with  Germany.  Cherbourg  did 
not  become  a  hostile  port  until  6:45  p.  m.,  on  August  3d,  when  Ger- 
many declared  war  with  France.  It  is  true  that  Germany  had  declared 
war  with  Russia  at  7:10  p.  m.,  on  August  1st,  at  which  time  the  ship 
would  still  have  been  30  hours  distant  from  Plymouth;  but  it  can 
hardly  be  claimed  that  a  state  of  war  with  Russia  only  exposed  the  ship 
to  any  immediate  risk  of  capture.  And  after  landing  the  Cherbourg 
specie  as  above,  11  hours  before  any  war  with  France  arose,  another 
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23  hours'  run.  at  her  usual  speed  between  those  ports  would  have 
brought  her  to  Bremen,  her  home  port,  by  7  a.  m.,  on  August  4th.  The 
evidence  shows  no  reason  for  apprehending  detention  at  Cherbourg 
before  8  a.  m.,  on  August  3d,  nor  until  after  6:45  p.  ih.,  on  that  day. 
Nor  is  any  reason  shown  for  apprehending  capture  on  the  way  from 
Plymouth  to  Cherbourg  and  thence  to  Bremen.  English  men-of-war 
only  could  have  interfered  with  the  ship,  and  she  would  have  been  at 
Bremen  before  any  state  of  war  with  England  existed.  German  ves- 
sels are  shown  to  have  used  English  ports  and  coast  waters  unmolested 
during  the  whole  of  August  4th.  Germany's  refusal  to  give  the  re- 
quested assurance  regarding  Belgium,  the  determining  cause  of  Eng- 
land's participation  in  the  war,  did  not  become  a  certainty  before  the 
last  hours  of  that  day. 

So  far,  therefore,  from  proving  actual  and  immediate  danger  of 
war  simultaneously  involving  actual  and  immediate  danger  of  capture 
or  detention  on  July  31st,  when  the  ship  turned  back,  the  evidence 
shows  that  this  specie  could  probably  have  been  delivered  as  agreed 
before  any  actual  war  began  or  any  immediate  danger  of  capture  or 
detention  arose.  The  carrier's  abandonment  of  the  voyage  deprived 
the  shippers  of  the  specie  of  all  chance  of  having  it  so  delivered. 
Thereby  the  carrier  took  the  risk  that  the  actual  course  of  events  might 
fail,  as  it  did,  to  show  actual  and  immediate  danger  threatening  the 
ship,  either  at  the  time  or  before  she  could  have  made  delivery. 

fS]  The  carrier's  act  cannot  be  justified,  as  in  The  Styria,  186  U.  S. 
1,  22  Sup.  Ct.  731,  46  L.  Ed.  1027;  Nobel's  Explosives  Co.  v.  Jenkins, 
[1896]  L.  R.  2  Q.  B.  326,  "apart  from  the  terms  of  the  bill  of  lading" 
—on  the  ground  that  the  master's  "duty  to  take  reasonable  care  of  the 
goods  intrusted  to  him"  required  it.  For  that  purpose  discretionary 
action  by  the  master  would  be  necessary,  which,  as  above  held,  is  not 
shown.  Nor  does  the  evidence  show  that  regard  for  the  safety  of  the 
specie  entered  into  the  owner's  determination  to  abandon  the  voyage. 
No  reason  appears  for  apprehending  that  capture  or  detention  of  the 
ship  would,  under  the  circumstances,  have  involved  loss  to  the  owners 
of  the  specie.  The  ship's  value  was  considerably  greater  than  the 
value  of  the  specie,  or  the  entire  cargo  on  board.  It  was  far  more 
important  to  the  owner  of  the  ship  than  to  the  owners  of  the  specie 
that  she  should  avoid  capture  or  detention  by  England,  France,  or 
Russia.  The  evidence  shows  also  that  the  order  to  turn  this  ship  back 
to  New  York,  instead  of  being  a  single  order  given  with  particular 
reference  to  this  ship,  or  her  cargo,  or  her  relations  thereto,  was  only 
one  of  many  other  like  orders  similarly  transmitted  during  the  same 
day  to  all  steamships  at  sea  belonging  to  the  same  owner,  and  then  on 
voyages  tending  to  bring  them,  if  continued,  within  re^ons  where,  in 
case  of  actual  war  between  Germany  and  the  other  countries  -named, 
their  capture  or  detention  might  become  possible.  The  owner's  evi- 
dent object  was,  not  to  avoid  actual  immediate  danger  of  capture  or 
detention  then  threatening  these  ships,  but  to  keep  them  all  as  far 
removed  as  possible  from  any  and  all  such  regions  of  possible  future 
danger.  This  may  well  have  been  the  course  most  for  the  owner's 
advantage.    But,  under  the  contracts  here  sued  on,  it  cannot  justly  be 
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held  that  the  circumstances  proved  entitled  her  owner  to  divert  this 
steamship  from  the  voyage  undertaken  as  above,  without  incurring  any 
liability  to  the  owners  of  the  specie  for  their  loss  thereby  caused.  We 
know  nothing  more  at  present  as  to  the  amount  of  their  loss  than  that 
it  was  substantial.  Whatever  they  may  prove  their  respective  losses  to 
have  been,  I  consider  the  libelants  in  Nos.  1196  and  1199  entitled  to 
recover  against  the  steamship. 

[4]  In  regard  to  the  cases  Nos.  1197  and  1198,  wherein  the  libelants 
were  passengers,  no  reason  is  found  for  disturbing  the  result  below. 
Not  only  did  the  contracts  with  these  libelants  permit  to  the  ship  a  far 
greater  liberty  to  change  or  abandon  the  voyage  than  was  permitted 
by  the  bills  of  lading,  but  they  expressly  required  written  notice  of 
any  damage  claim,  with  full  particulars,  within  10  days  after  landing 
from  the  steamship,  and  it  is  admitted  that  no  such  notice  was  ever 
given.  The  libelant  in  1197  accepted  the  return  of  his  passage  money; 
the  libelant  in  1198  accepted  instead  passage  paid  for  by  the  claimant 
in  another  vessel. 

BINGHAM,  Circuit  Judge.  In  Nos.  1196  and  1199,  I  am  of  the 
opinion  that  the  decrees  of  the  District  Court  should  be  reversed.  The 
facts  are  substantially  the  same  in  the  two  cases;  the  only  difference 
being  that  in  the  Guaranty  Trust  Company  Case  the  consignment  of 
gold  was  to  be  delivered  at  Plymouth  for  transportation  by  rail  to 
London,  while  in  that  of  the  National  City  Bank  there  were  two  con- 
signments of  gold,  one  to  be  delivered  at  Plymouth  for  transporta- 
tion to  London,  and  the  other  at  Cherbourg  for  transportation  to  Paris. 

In  the  opinion  of  the  District  Court  the  claimant  was  held  to  be 
excused  from  performing  its  contracts  of  carriage  upon  the  ground 
that  the  telegram  received  by  the  master  on  the  evening  of  July  31, 
1914,  from  the  managing  directors  of  the  claimant,  saying,  *'War  has 
broken  out  with  England,  France  and  Russia.  Return  to  New  York," 
stated  facts  constituting  an  exigency  which  authorized  him  to  exercise 
the  discretion  vested  in  the  master  of  a  ship  by  the  maritime  law,  and 
that,  in  'turning  back  to  America  and  abandoning  the  venture,  he  exer- 
cised his  discretion  and  acted  within  this  implied  power;  that  the 
managing  directors  of  the  claimant,  when  they  said  in  the  telegram 
that  war  had  broken  out  with  England,  France  and  Russia,  in  sub- 
stance stated  the  truth  regarding  the  political  situation  as  it  then  ex- 
isted in  Europe;  and  that  the  claimant  could  avail  itseff  of  the  mas- 
ter's exercise  of  discretion  based  on  that  information  as  a  justification 
for  its  failure  to  perform  the  contracts. 

Counsel  for  the  claimant  contend  (1)  that  the  foregoing  ground 
upon  which  the  decision  of  the  District  Court  proceeded  and  upon 
which  the  decrees  in  these  cases  were  based,  is  right;  (2)  that  if  the 
master  did  not  act  in  pursuance  of  his  implied  authority,  but  aban- 
doned the  venture  because  the  claimant,  through  its  managing  direc- 
tors, ordered  him  to  return  to  America,  nevertheless,  in  view  of  the 
threatened  danger  of  war,  the  claimant  was  justified  in  so  ordering 
the  ship  back  to  America;  and  (3)  that  the  claimant  can  justify  its 
failure  to  perform  its  contracts  under  the  exception  contained  in  the 
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bills  of  lading  relating  to  "restraint  of  princes,  rulers  or  people" ;  that, 
although  war  had  not  been  declared  and  did  not  exist,  the  threatened 
danger  of  war  was  the  equivalent  of  a  declaration  of  war,  or  of  author- 
ized acts  of  war,  and  operated  directly  as  a  restraint  of  princes. 

It  does  not  seem  to  me  that  any  of  these  propositions  are  right  as 
applied  to  the  facts  in  these  cases. 

I.  The  ship  took  on  board  the  consignments  of  gold  on  the  27th  of 
July,  1914,  and  set  sail  at  about  1  o'clock  on  the  morning  of  the  follow- 
ing day.  At  that  time  England,  France,  Russia,  and  Germany  were  at 
peace,  although  there  was  threatened  danger  of  war.  Whether  on 
that  day  the  claimant  apprehended  that  the  war  clouds  were  probably 
clearing,  or  that  in  the  event  of  hostilities  the  ship  would  make  her  trip 
before  war  broke  out,  is  of  little  importance.  Knowing  that  these 
countries  were  at  peace,  but  that  there  was  threatened  danger  of  war, 
it  made  the  contracts  and  took  on  board  the  shipments  of  gdld  for  de- 
livery at  Plymouth  and  Cherbourg.  And  the  evidence  discloses  that 
while  the  master  may  have  had  some  anxiety  after  he  set  sail,  and 
down  to  the  evening  of  the  31st  of  July,  as  to  the  real  condition  of  the 
political  situation  in  Europe,  he,  nevertheless,  proceeded  at  the  rate  of 
about  22j4  knots  an  hour,  making  the  usual  time,  without  taking  any 
precaution  with  reference  to  the  outbreak  of  war  until  the  night  of  the 
31st  of  July,  at  about  10:09  o'clock,  ship's  time,  when  he  received  the 
telegram  above  set  forth,  and  immediately  turned  his  ship  about  for 
America.  Having  turned  about,  he  then  took  such  precautions  as  he 
thought  necessary  to  avoid  detection  by  painting  his  smokestacks,  dis- 
pensing with  sidelights,  and  darkening  the  portholes  and  cabin  win- 
dows. It  is  evident  from  this  that  the  immediate  change  in  the  course 
of  the  ship,  resulting  in  the  abandonment  of  the  venture,  was  due  to 
the  receipt  of  the  telegram  on  the  night  of  July  31st. 

That  the  master,  upon  receiving  the  telegram,  acted  on  the  idea  that 
he  was  relieved  from  exercising  his  discretion  as  to  the  course  the  ship 
should  take,  if  he  had  coal  enough  to  obey  the  order  to  return  to 
America,  is  clearly  shown  in  his  answers  to  the  following  questions : 

'*Q.  Assuming  that  yoil  had  enough  fuel  to  make  the  voyage,  yon  had  to 
make  the  voyage  that  you  were  ordered  to  make,  had  you  not?    A.  Yes,  sir. 

'*Q.  And  that  was  to  turn  back  to  America?    A.  Yes,  sir.*' 

And  to  preclude  the  necessity  of  any  exercise  of  discretion  by  the 
master,  even  as  to  the  supply  of  coal,  the  managing  directors,  before 
they  sent  the  telegram,  had  the  location  of  the  ship  and  the  amount 
of  coal  on  board  computed,  and  knew  that  the  ship  had  sufficient  coal 
for  the  return  trip. 

The  ship  arrived  in  Bar  Harbor  on  August  4th,  and,  after  the  mas- 
ter had  landed  his  passengers,  discharged  the  gold,  taken  on  board  a 
supply  of  coal,  and  discharged  the  balance  of  his  cargo,  which  took 
until  the  21st  of  August,  he  on  that  date  made  a  written  report  to  his 
company  at  Bremen,  in  which  he  stated  in  detail  what  occurred  on  the 
trip  from  the  time  the  ship  left  New  York  until  it  reached  Bar  Harbor. 
In  this  report,  among  other  things,  he  said : 

''On  July  28,  at  3  a.  m.,  we  passed  Ambrose  Channel  Lightship,  steamed 
eastward  ou  the  prescribed  course,  up  to  July  31,  46°  46'  N,  30*  21'  W.    Here 
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Wq  received  the  order  to  return,  which  was  immediately  carried  out  While 
the  ship  was  still  in  the  act  of  taming,  I  directed  that  the  passengers  of  the 
first  and  second  cabin  be  requested  to  repair  to  the  smoking  room,  and  when 
the  ship  was  on  the  course  to  westward,  I  went  down  and  acquainted  them 
with  the  fact  that  war  had  broken  out  and  that  I  had  received  orders  from 
my  company  to  return  to  New  York." 

This  is  not  the  language  of  one  in  authority,  stating  action  taken  by 
him  in  the  exercise  of  his  discretion,  but  of  a  subordinate,  informing 
his  superior  that  he  has  received  his  order,  and  carried  it  out.  It  is 
a  frank  statement,  free  from  equivocation,  and  in  no  way  misleading. 
It  was  not  formulated  to  meet  a  legal  position,  for  these  suits  had  not 
then  been  brought,  and  plainly  states  the  truth — ^that  he  had  received 
the  order  and  obeyed  it 

When  the  master  had  under  consideration  a  matter  of  importance 
concerning  the  voyage  as  to  which  he  had  not  received  special  direc- 
tions, and  requiring  the  exercise  of  his  discretion,  it  was  his  custom 
to  proceed  in  a  deliberate  and  formal  manner  by  calling  his  officers  in 
ship's  council.  This  he  did  on  the  evening  preceding  the  receipt  of  the 
telegram,  when  he  decided  to  continue  on  his  voyage  to  Plymouth; 
and  again,  on  August  3d,  when  an  exchange  of  signs  between  the 
cruiser  Essex  and  the  station  at  Halifax  was  overheard,  and  he  decided 
to  run  for  the  port  of  Bar  Harbor  rather  than  to  New  York.  In  the 
report  to  his  company  he  alludes  to  this,  and  says : 

"As  signs  from  the  Essex  were  not  very  strong,  and  she  might  be  watching 
the  port  of  New  York  Just  as  well  as  the  port  of  Boston,  I  called  my  officers 
for  ship's  council,  in  which  it  was  decided  to  run  into  the  port  of  Bar  Har- 
bor." 

And  again,  in  his  testimony,  in  speaking  of  this  matter,  he  said: 

''I  called  my  officers  together,  and  said  to  the  chief  officer  and  to  the  second 
officer,  who  were  there,  ^Gentlemen,  we  are  hearing  these  wireless  signs  getting 
nearer ;  they  may  be  before  New  York  Harbor ;  they  may  be  before  Boston 
Harbor;  I  think  it  is  advisable  that  we  should  go  out  of  the  way  and  turn 
up  north,  and  go  to  Bar  Harbor,  which  is  a  path  which  is  not  trodden  so 
much  by  steamers  of  our  size  and  kind/  " 

From  these  circumstances,  and  others  presented  in  the  case,  the  rea- 
sonable inference  is  that  his  course  of  conduct  on  the  evening  of  the 
31st  of  July  in  turning  back  to  America  was  not  due  to  the  exercise 
of  discretion  on  his  part,  but  was  due  directly  to  the  order  of  his  supe- 
rior and  in  obedience  thereto. 

II.  If,  however,  it  could  properly  be  found  that  the  master  acted 
upon  the  information  contained  in  the  telegram,  exercised  his  discre- 
tion and  determined  to  return  to  America,  the  claimant  cannot  avail 
itself  of  his  decision  as  a  defense  to  these  actions.  The  information 
which  the  managing  directors  gave  was  false.  War  had  not  broken 
out,  but  it  was  purposely  stated  that  it  had  to  control  the  exercise  of 
the  master's  discretion,  if  he  wished  to  exercise  it,  and  did  not  at  once 
follow  their  peremptory  order.  To  permit  the  claimant  to  avail  itself 
of  the  master's  decision  obtained  under  such  circumstances  would  be 
the  equivalent  of  according  to  one  tlie  protection  of  a  judgment  which 
he  had  procured  through  fraud.    That  such  was  the  purpose  of  the 
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managing  directors  in  sending  the  telegram  is  plainly  deducible  from 
the  evidence  presented  by  the  record.  From  this  it  appears  that,  at 
the  time  the  message  was  sent,  and  at  the  time  it  was  received,  war 
had  not  been  declared  and  had  not  broken  out  between  England, 
France,  Russia,  and  Germany,  or  between  any  two  of  those  nations ; 
that  at  2:45  o'clock  in  the  afternoon  of  July  31st,  when  the  telegram 
was  sent,  the  managing  directors  had  simply  received  information  that 
the  German  emperor  was  to  issue  a  proclamation  declaring  a  state  of 
war,  which  would  have  the  effect  of  putting  Germany  on  a  war  footing, 
but  would  "not  amount  to  a  declaration  of  war  against  or  actual  hostili- 
ties with  any  other  nation."  Their  information  amounted  to  nothing 
more  than  that  a  decree  of  a  state  of  martial  law  for  Germany  was 
about  to  be  issued.  It  further  appears  that  the  managing  directors, 
in  the  stipulation  filed  by  the  claimant  in  these  cases  as  evidence,  stated 
that  this  decree  was  "the  immediate  reason  for  the  recall  of  the 
Cecilie";  that  all  other  political  advices  and  facts  which  they  had, 
without  knowledge  that  the  government  was  to  declare  a  state  of  war, 
would  not  have  caused  them  to  take  immediate  action  in  regard  to  their 
vessels ;  that  "this  decree  of  a  s'tate  of  war  alone  can  be  designated  as 
a  decisive  fact  inducing  us  to  recall  the  Cecilie" ;  and  that  the  reason 
why  they  stated  in  their  telegram  to  the  master  that  war  had  broken 
out,  instead  of  stating  the  facts  as  they  existed,  was  that  they  deemed 
"every  other  information  in  regard  to  the  political  situation,  every 
statement  that  was  not  absolutely  clear  and  comprehensive  in  r^ard 
thereto,  as  inadvisable,  and  could  only  lead  to  misunderstanding  and 
unsafe  resolutions,"  and  that  the  wording  of  their  telegram  "occurred 
purposely  in  the  form  that  we  reported  the  war  as  already  having 
broken  out,  and  has  nothing  to  do  with  the  wording  of  our  telegram 
code." 

The  conclusion  is  irresistible  that  the  telegram  was  primarily  an 
order,  and  the  information  it  gave  as  to  the  political  situation  was 
purposely  false,  and  so  framed  that  the  master  would  be  compelled  to 
obey  the  order,  whether  he  wished  to  exercise  his  discretion  or  not. 

It  is  useless  to  discuss  the  question  whether,  if  the  managing  directors 
had  stated  in  the  message  the  true  condition  as  to  the  political  situation,, 
an  exigency  would  have  been  presented  which  would  have  authorized 
the  master  to  exercise  his  discretion,  for  the  true  situation  was  not 
presented  to  him,  and,  if  it  had  been  and  he  had  been  permitted  to 
exercise  his  discretion,  it  is  entirely  problematical  what  course  of 
action  he  would  have  pursued. 

III.  As  the  abandonment  of  the  venture  by  the  ship's  return  to 
America  was  due  to  the  peremptory  order  contained  in  the  telegram, 
we  will  consider  the  question  whether  the  claimant,  apart  from  the 
exceptions  contained  in  the  contracts,  can  justify  its  conduct  in  order- 
ing tiie  ship  to  return  to*  America  because  of  the  threatened  danger  of 
war. 

In  Atkinson  v.  Ritchie,  10  East,  530,  this  question  was  considered. 
In  that  case  the  action  was  assumpsit  for  breach  of  an  agreement  in 
not  loading  a  complete  cargo  of  hemp.  Ritchie,  the  master  and  owner 
of  the  ship  Adelphi,  chartered  her  to  Atkinson,  a  London  merchant. 
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agreeing  to  proceed  to  St.  Petersburg  and  there  load  from  the  factors 
of  Atkinson  a  complete  cargo  of  clean  hemp  and  80  tons  of  iron  for 
ballast,  not  exceeding  what  she  could  reasonably  stow,  and,  being  so 
loaded,  to  proceed  to  Woolwich  and  London  and  deliver  the  same  on 
being  paid  the  freight,  "restraint  of  princes  and  rulers  during  said 
voyage  always  excepted."  The  ship  arrived  at  Cronstadt,  the  port  of 
St.  Petersburg,  on  the  16th  of  September,  1807,  where  Ritchie  pro- 
ceeded to  take  on  cargo  under  the  charter  party,  and  continued  loading 
with  all  due  diligence  until  the  25th  of  that  month.  He  had  then  taken 
on  boar<J  between  70  and  80  tons  of  iron,  a  sufficient  quantity  for 
ballast.  "On  the  25th  of  September  there  was  a  general  rumor  of  an 
embargo  being  intended  to  be  laid  by  the  Russian  government  on  all 
British  vessels,  and  there  was  every  appearance  that  it  would  take  place 
immediately ;  but  it  did  not  in  fact  take  place  then,  nor  until  six  weeks 
afterwards."  But  on  the  25th,r  the  British  consul,  expecting  that  the 
embargo  might  take  place  immediately,  caused  a  letter  of  advice  to 
this  effect  to  be  written  to  Ritchie,  in  consequence  of  which  he  gave 
instructions  to  leave  off  screwing  down  any  more  hemp— which  was 
the  usual  mode  qi  loading — ^and  to  fill  the  ship  as  fast  as  possible  by 
hand,  and  the  work  continued  by  hand  until  6  o'clock  that  night,  when 
she  was  filled,  as  far  as  could  be  done,  in  that  manner.  On  the  evening 
of  the  25th  the  ship  sailed  with  a  cargo  of  about  half  what  she  could 
have  carried,  although  there  was  at  the  time  hemp  ready  to  be  loaded 
which  would  have  completed  loading  her.  "Ritchie  acted  bona  fide 
and  as  an  honest  man  under  the  existing  circumstances,  and  there  was 
a  reasonable  and  well-groufided  apprehension  for  his  acting  as  he  did; 
and  he  brought  home  as  complete  a  cargo  as  he  could  under  the  cir- 
cumstances." The  Adelphi  arrived  in  London,  delivered  her  cargo 
there  to  Atkinson,  who  refused  to  pay  the  freight,  as  a  little  more  than 
a  moiety  of  the  quantity  of  hemp  stipulated  for  by  the  charter  party 
was  brought.  On  behalf  of  the  master  of  the  ship  it  was  contended 
that  "an  exigency  had  arisen,  and  it  was  a  paramount  duty  of  the  mas- 
ter, imposed  upon  him  by  law,  to  act  for  the  benefit  and  safety  of  the 
ship,  the  crew  and  the  cargo,  and,  still  more,  for  the  state  to  which  he 
belonged,  and  that  the  reasonable  apprehension  of  danger  created  the 
exigency,  and  that  the  master  was  in  duty  bound  to  do  the  best  he  could 
for  all  concerned,  to  preserve  his  ship  for  the  state,  as  well  as  for  the 
individuals  concerned,  to  prevent  them  from  falling  into  the  hands  of 
the  enemy ;  and  this  was  evidently  a  hostile  embargo."  In  delivering 
the  opinion  of  the  court.  Lord  Ellenborough  answered  this  contention 
as  follows : 

'The  parties  are  the  merchant  freighter  on  the  one  hand,  and  the  master 
on  the  other ;  each  contracting  for  himself  with  the  other,  as  principals.  Un- 
der such  circumstances,  any  constructive  agency  .on  the  part  of  the  defend- 
ant, in  his  character  of  master,  for  the  plaintiff,  as  the  freighter  of  the  goods, 
is  wholly  out  of  the  question.  Their  relative  claims  upon,  and  duties  in  re- 
spect of,  each  other  are  conclusively  fixed  and  defined  by  the  terms  of  their 
own  written  contract.  No  exception  (of  a  private  nature  at  least)  which  is 
not  contained  in  the  contract  itself  can  be  engrafted  upon  It  by  Implication,  as 
an  excuse  for  its  nonperformance." 
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This  case  clearly  shows  that  the  claimant,  being  one  of  the  principals 
to  the  contract  ot  carriage,  had  no  discretionary  authority  vested  in 
it  by  which  it  could  justify  an  abandonment  of  its  contract  obligations, 
in  case  of  the  threatened  danger  of  war,  even  though  it  honestly  be- 
lieved that  the  threatened  danger  presented  an  exigency,  and  that  it 
must  justify  its  conduct  in  abandoning  its  contracts,  if  at  all,  under  the 
exceptions  contained  therein. 

IV.  The  question  remains  whether  the  contracts  of  shipment  as 
expressed  in  the  bills  of  lading  contain  exceptions  which  would  excuse 
the  claimant  from  the  performance  of  the  contracts.  The  exceptions 
in  the  bills  of  lading  upon  which  counsel  for  the  claimant  rely — the 
two  contracts  being  alike  so  far  as  this  matter  is  concerned — are  those 
relating  to  the  "restraint  of  princes,  rulers,  or  people." 

Lord  Wrenbury,  delivering  an  opinion  in  the  House  of  Lords,  in  the 
case  of  British  &  Foreign  Marine  Insurance  Co.,  Ltd.,  v.  Samuel  San- 
day  &  Co.,  L.  R.  [1916J  A.  C.  650,  671,  in  discussing  tlie  meaning  of 
the  words,  "restraint  of  kings,  princes,  and  people,"  in  a  policy  of  in- 
surance, and  what  would  constitute  such  a  restraint,  said: 

"A  declaration  of  war  by  the  sovereign  is  a  political  or  executive  act,  done 
by  virtue  of  his  prerogative,  which  creates  a  state  of  war.  A  state  of  war 
is  a  lawful  state,  and  is  one  in  which  every  subject  of  his  majesty  becomes 
an  enemy  of  the  nation  against  which  war  is  declared.  The  declaration  of 
war  amounts  to  an  order  to  every  subject  of  the  crown  to  conduct  himself 
in  such  way  as  he  is  bound  to  conduct  himself  In  a  state  of  war.  It  is  an  or- 
der to  every  militant  subject  to  fight  as  he  shaU  be  directed,  and  an  order 
to  every  civiUan  subject  to  cease  to  trade  with  the  enemy.  ^  *  ^  'A  declara- 
tion of  war  imports  a  prohibition  of  commercial  intercourse  and  correspond- 
ence with  the  inhabitants  of  the  enemy's  country,  and  that  such  intercourse, 
except  with  the  license  of  the  crown,  is  illegal." 

In  that  case  it  was  held  that  the  declaration  of  war  between  England 
and  Germany  on  the  4th  of  August,  1914,  rendered  trading  by  an  Eng- 
lish ship  at  a  German  port  illegal,  and  would  render  the  master  of  the 
ship  with  a  cargo  destined  for  such  port  subject  to  arrest  and  his  ship- 
and  cargo  subject  to  confiscation ;  that  the  declaration  of  war  .by  the 
sovereign,  being  a  political  or  executive  act,  operated  directly  upon  the 
master,  ship  and  cargo  and  constituted  a  restraint  of  kings,  princes,, 
and  people  within  the  meaning  of  the  policy  of  insurance,  although 
they  were  not  subjected  to  actual  or  physical  restraint. 

The  cases  we  are  considering  differ  widely  from  the  one  passed 
upon  by  the  House  of  Lords,  for  here,  at  the  time  the  ship  turned  back 
for  America  and  abandoned  the  voyage  contracted  for,  the  sovereign 
powers  of  Germany,  England,  and  France  had  not  declared  war,  the 
voyage  was  not  illegal,  and  there  was  no  sovereign  act  in  existence 
which  operated  or  could  operate  as  a  restraint  within  the  meaning  of 
the  clause,  "restraint  of  princes,  rulers,  or  people,'*  eitlier  directly  or 
indirectly.  No  case  has  come  under  my  observation  where  it  has  been 
held  that  there  was  a  restraint  of  princes  within  the  meaning  of  the 
clause  in  the  absence  of  an  act  of  a  sovereign  power  or  state  rendering 
the  venture  unlawful;  or,  if  the  sovereign  act  was  that  of  a  foreign 
power  or  state,  so  that  the  venture  was  lawful,  unless  the  circumstances 
disclosed  physical  restraint  due  to  that  sovereign  act  of  a  direct  and 
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operative  nature.  Where  the  venture  is  rendered  illegal  by  a  declara- 
tion of  war,  the  legal  restraint  operates  directly  and  immediately  upon 
the  master,  ship,  and  cargo,  and  makes  his  dealing  or  attempting  to 
deal  with  the  enemy  unlawful.  British  &  Foreign  Marine  Insurance 
Company,  Ltd.,  v.  Sanday  &  Company,  supra.  Whereas,  if  the  venture 
is  lawful  (the  ship  and  cargo  being  that  of  a  neutral  power),  and  the 
port  of  destination  is  blockaded,  or  the  cargo  is  contraband  and 
destined  for  a  belligerent  port,  it  must  appear  that  restraint  of  a  physi- 
cal nature  was  operative  to  come  within  the  meaning  of  the  clause. 
Nobles  Explosives  Co.  v.  Jenkins,  [1896]  L.  R.  2  Q.  B.  326;  Rodo- 
conachi  et  al.  v.  Elliott,  L.  R.'  9  Common  Pleas  Cas.  518;  The  Styria, 
186  U.  S.  1,  22  Sup.  Ct  731,  46  L.  Ed.  1027;  Balfour,  Gutherie  &  Co. 
V.  Portland  &  Asiatic  S.  S.  Co.  (D.  C.)  167  Fed.  1010.  And  that  if  it 
appears  the  abandonment  of  the  venture  was  to  avoid  encountering  a 
future  peril  to  which  the  ship  or  cargo  might  become  subjected,  the 
necessary  restraint,  within  the  meaning  of  the  clause,  would  be  want- 
ing. Atkinson  v.  Ritchie,  supra;  Mitsui  &  Co.  v.  Watts,  Watts  &  Co., 
15  Law  Times  Reports,  issued  April  15,  1916;  Hadkinson  v.  Robin- 
son, 3  Bos.  &  P.  388;  Kacianoff  v.  China  Traders  Insurance  Co., 
[1913]  3K.  B.407. 

Here  there  was  no  declaration  of  war  or  authorized  acts  of  war  in- 
volving the  nations  in  question  at  the  time  the  ship  abandoned  her  con- 
tract The  venture  was  legal,  not  illegal,  and  her  return  to  America 
was  not  due  to  any  restraint  of  a  sovereign  act,  legal  or  physical,  but 
was  to  avoid  a  supposed  future  peril  to  which  she  might  become  sub- 
jected. 

In  Nos.  1197  and  1198,  the  actions  brought  by  Charles  Rantoul,  Jr., 
and  Maurice  Hanssens,  passengers  on  the  steamship  Cecilie,  to  recover 
for  failure  to  transport  them  from  New  York  to  Cherbourg  and  Pl}™- 
outh,  respectively,  I  agree  with  the  conclusions  reached  in  the  opin- 
ion of  the  District  Court,  but  not  for  the  reasons  there  given.  The 
tickets  issued  to  these  passengers  contained  the  following  provision : 

"No  claims  under  this  ticket  sbaU  be  enforceable  against  the  shipowner 
or  its  property  or  the  agent  or  passage  broker,  unless  notice  thereof  in  writ- 
ing, with  full  particulars  of  the  claim,  be  delivered  to  the  shipowner  or  agent 
within  five  days  after  the  passenger  shall  be  landed  from  the  transatlantic 
ocean  steamer  at  the  termination  of  her  voyage,  or,  in  case  of  the  voyage 
being  abandoned  or  broken  up,  within  ten  days  thereafter." 

And  the  claimant  in  its  answer  sets  forth  this  provision  of  the  con- 
tracts and  alleges  that  no  such  notices  were  given  within  either  of  the 
periods  so  specified.  As  the  voyage  was  abandoned  or  broken  up  by 
the  ship's  return  to  America,  it  became  incumbent  upon  the  libelants, 
m  order  to  recover  damages  for  breach  of  their  contracts,  to  prove 
that  notices  of  their  claims  were  given  within  the  time  specified  in 
the  stipulation  above  referred  to.  This  they  not  only  failed  to  do,  but 
admitted  that  no  notices  were  given. 

The  libelants  seek  to  avoid  the  effect  of  this  stipulation  on  the  ground 
that  the  ship,  by  deviating  or  abandoning  its  voyage,  displaced  the 
contracts  and  thereafter  made  the  carrier  an  insurer  against  all  loss 
and  deprived  it  of  the  benefit  of  the  conditions  contained  in  the  con- 
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tracts ;  and,  in  support  of  their  contention,  they  refer  to  certain  cases 
in  which  the  carrier  was  held  liable  for  loss  or  damage  to  goods  oc- 
curring during  or  after  a  deviation  had  taken  plAce.  Morrison  v. 
Shaw,  S.  &  A.  Co.,  Ltd.,  [1916]  1  K.  B.  747;  Brunner  v.  Webster,  5 
Commercial  Cases,  167.  These  cases  do  not  seem  to  me  to  be  in  point. 
There  the  plaintiff  was  not  suing  on  the  contract  of  carriage,  but  upon 
the  common-law  obligation  of  the  defendants  for  loss  of  or  damage  to 
goods  occurring  after  the  voyage  had  been  abandoned;  while  here 
each  libelant  is  suing  upon  the  contract  and  must  take  it  with  all  the 
stipulations  which  it  contains. 

A  majority  of  the  court  concurring,  it  is  ordered,  adjudged,  and 
decreed  as  follows:  i 

In  Nos.  1196  and  1199  the  decrees  of  the  District  Court  are  reversed, 
and  the  cases  are  remanded  to  that  court,  with  directions  to  enter  in 
each  an  interlocutory  decree  for  the  libelants,  and  for  further  proceed- 
ings thereon  in  accordance  with  law,  and  the  appellants  recover  their 
costs  of  appeal. 

In  Nos.  1197  and  1198  the  decrees  of  the  District  Court  are  affirmed, 
and  the  appellee  recovers  its  costs  of  appeal 

PUTNAM,  Circuit  Judge  (dissenting).  These  proceedings  origi- 
nated in  several  libels  in  the  District  Court,  in  each  of  which  the  de- 
cree of  the  District  Court  was  in  favor  of  the  steamship  Kronprinzes- 
sin  Cecilie.  Several  appeals  have  been  taken,  which  appear  in  this 
court  as  Nos.  1196,  1197,  1198,  and  1199,  but  they  all  involve  the 
same  main  question,  and  can  be  conveniently  disposed  of  by  a  single 
opinion.  The  facts  herein  stated  cover  all  the  cases,  except  as  we 
may  otherwise  explain. 

The  learned  judge  of  the  EKstrict  Court  said: 

"In  the  first  case,  the  Guaranty  Trust  Company  of  New  York  seeks  to  re- 
cover daniages  for  breach  of  contract,  by  the  steamship.  In  falling  to  carry  a 
consignment  of  gold  from  the  port  of  New  York  to  the  port  of  Plymouth,  Eng- 
land. The  libel  alleges  that  on  July  27,  1914,  the  steamship  was  lying  in 
the  port  of  New  York,  bound  for  Bremerhaven,  Germany,  by  way  of  Plymouth, 
England;  that  on  that  date  the  libelant  delivered  to  the  steamship  in  good 
order  and  condition  ninety-three  kegs  of  gold  bullion,  of  the  agreed  and  de- 
clared value  of  $4,942,936.64,  to  be  carried  to  Plymouth.  England;  thence 
to  be  forwarded  to  London;  to  be  there  deUvered  in  Uke  good  order  and 
condition  to  the  order  of  the  libelant,  in  consideration  of  $9,268  prepaid 
freight ;  that  the  steamship  deUvered  to  the  libelant  a  bill  of  lading  therefor ; 
that,  in  violation  of  her  contract,  the  steamship,  when  about  900  miles  from 
Plymouth,  abandoned  her  voyage  and  put  back  to  Bar  Harbor,  Me.,  where,  on 
or  about  August  8, 1914,  the  libelant  accepted  redelivery  of  the  93  kegs  of  gold 
from  the  steamship,  under  an  agreement  that  such  redelivery  should  not  con- 
stitute .a  waiver  of  libelant's  claim  for  breach  of  contract  By  reason  of 
Fuch  failure  of  the  steamship  to  deliver  the  gold  at  Plymouth,  the  libelant 
says,  It  has  suffered  damage  exceeding  the  sum  of  $1,104,467.43.  The  libel 
was  subsequently  amended,  increasing  the  amount  claimed  as  damages  to 
$1,793,278.22 ;  and  the  libelant  says  that  no  part  of  this  sum  has  been  paid. 

**The  answer  admits  the  receipt  of  the  93  kegs  of  gold  bullion,  and  alleges 
that  the  carriage  of  the  same  was  undertaken  by  the  claimant,  subject  to 
the  conditions  and  exceptions  contained  In  the  bill  of  lading,  which  is  made  a 
part  of  the  answer ;  subject  also  to  the  possibility  of  the  ship  being  prevented 
&om  concluding  her  voyage  and  being  forced  to  put  back  into  a  port  of  refuge, 
in  case  of  outbreak,  or  threatened  outbreak,  of  the  European  war.    It  ad- 
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mlts  that  the  steamship  turned  back  on  her  course,  and  says  that  at  the  time 
of  turning  back  she  was  about  1,070  miles  from  Plymouth.  It  alleges  that 
the  decision  of  the  master  to  return  to  a  port  in  the  United  States  was  based 
upon  credible  information  received  by  him  from  the  North  German  Lloyd 
office  at  Bremen,  by  wireless  message,  that  war  had  broken  out,  involving 
Germany  and  Russia,  Fran<:»,  and  England,  and  that  this  message,  considered 
in  conjunction  with  the  information  with  respect  to  the  European  crisis  re- 
ceived by  him  prior  to  sailing,  furnished  reasonable  ground  for  him  to  appre- 
hend that  the  steamship  and  cargo  would  be  captured  if  she  continued  on  her 
voyage,  and  required  him,  in  the  exercise  of  sound  Judgment  and  discretion, 
to  put  back  to  a  port  of  refuge ;  that,  though  war  had  not  actually  broken  out 
at  the  time  of  the  receipt  of  this  wireless  message,  still  the  master,  in  antici- 
pation of  an  outbreak  of  hostilities,  and  the  consequent  danger  of  arrest  of 
the  members  of  his  crew,  the  arrest  or  probable  detention  and  discomfort 
of  his  passengers,  and  the  capture  of  Ills  ship  and  cargo,  was  fully  Justified  in 
adopting  the  course  which  he  did  adopt. 

"The  answer  further  alleges  that  the  course  followed  by  the  captain  was 
successful ;  that  his  return  to  a  port  of  refuge,  and  the  delivery  of  the  specie 
to  the  parties  entitled  to  it,  were  accomplished  without  the  capture  or  deten- 
tion of  a  single  passenger  or  member  of  the  crew,  and  without  loss  or  damage 
to  any  of  the  specie,  or  to  any  other  part  of  the  cargo. 

"As  a  third  defense,  the  answer  asserts  the  exception  in  the  bill  of  lading 
against  liability  for  the  loss  or  damage  'occasioned  by  arrest  and  restraint 
of  princes,  rulers,  or  people.' 

"Certain  facts  are  stipulated :  The  libelant  is  a  corporation  organized  under 
the  laws  of  the  state  of  New  York,  having  its  office  in  New  York  and  a  branch 
office  in  London.  The  claimant.  North  German  Lloyd,  is  a  corporation  organized 
under  the  laws  of  Bremen,  existing  under  said  laws  and  the  laws  of  the  German 
Empire,  and  is  the  owner  of  the  Kronprinzessln  Cecllle.  The  steamship  was 
built  in  1907,  at  a  cost  of  about  $4,500,000.  On  July  27, 1914,  the  libelant  shipped 
on  board  the  steamer  93  kegs  containing  gold  bars,  owned  by  the  shipper,  of  the 
value,  at  the  time  and  place,  as  set  forth  in  the  llbeL  By  the  terms  of  the  con- 
tract, the  gold  was  to  be  carried  by  the  steamer  from  New  York  to  Plymouth, 
England ;  thence  to  be  forwarded,  at  the  steamer's  expense,  but  at  the  owner's 
risk,  to  London,  unto  the  Guaranty  Trust  Company,  of  New  York,  or  Its  as- 
signs, subject  to  the  provisions  and  exceptions  of  the  bill  of  lading.  The 
steamer  was  fully  manned,  outfitted,  and  equipped,  and  sailed  on  the  voyage 
from  New  York  on  July  28,  1914,  about  1  o'clock  in  the  morning.  She  contin- 
ued on  the  voyage  until  the  night  of  July  31st,  at  about  9  minutes  past  10 
o'clock  in  the  evening,  ship's  time,  when  she  turned  back  towards  New  York. 
At  the  time  of  turning  back  the  steamer  was  a  distance  of  about  1.070  nautical 
miles  from  Plymouth.  Just  before  turning  back,  about  10  o'clock  in  the 
evening  a  wireless  message  was  received  on  board  of  the  steamer  from  the 
directors  of  the  North  German  Lloyd  at  Bremerhaven,  In  private  code.  The 
translation  of  the  message  reads  as  follows :  'War  has  broken  out  with  Eng- 
land, France,  and  Russia.  Return  to  New  York.'  It  was  signed  by  the  man- 
aging directors  of  the  claimant  company,  after  having  been  Informed  of  the 
intention  of  the  government  to  dispatch  on  that  day  the  notes  to  Russia  and 
France  which  are  referred  to  in  the  German  White  Paper,  and  after  a  general 
warning  by  the  admiralty  to  the  German  merchant  marine,  and  after  the 
directors  had  received  Information  that  a  declaration  of  a  state  of  war  had 
been  perfected  and  would  shortly  be  proclaimed. 

"Certain  historical  facts  are  agreed  upon,  as  part  of  the  proofs.  Those 
stipulated  as  having  happened  before  the  ship  sailed  from  New  York  are  as 
follows : 

On  June  23,  1914,  Archduke  Francis  Ferdinand,  of  Austria,  and  his  wife,, 
the  Duchess  of  Hohenberg,  were  assassinated  at  Sarajevo,  the  capital  of 
Bosnia;  on  July  23d,  Austria  sent  an  ultimatum  to  Servla;  on  July  24th 
Russia  urged  that  Austria  abandon  the  time  limit  of  her  ultimatum  In  order 
to  prevent  consequences  equally  Incalculable  and  fatal  to  all  the  powers  which 
might  result  from  the  course  of  action  followed  by  the  Austro-Hungarian  gov- 
ernment'; the  Russian  government  informed  the  other  powers  that,  if  the 
Austro-Hungarian  government  should  make  war  on  Servla,  Russia  could  not 
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allow  the  conflict  to  be  settled  between  those  two  countries  alone;  the  French 
ambassador  at  St.  Petersburg  gave  the  English  ambassador  at  St  Petersburg 
to  understand  that  France  would  fulfill  all  the  obligations  entailed  by  her 
alliance  with  Russia,  if  necessity  arose,  besides  supporting  Russia  strongly  in 
all  diplomatic  negotiations';  on  July  25th  Austria  declined  the  Russian  re- 
quest for  extension  of  time  limit  in  ultimatum  to  Servia;  Austria  advised 
Servia  and  the  other  powers  that  she  considered  Servians  reply  unsatisfactory ; 
the  Austrian  minister  left  Belgrade  at  6:30  p.  m.;  the  Servian  government 
moved  from  Belgrade  to  Nish  the  same  evening;  Germany  confined  her 
Alsace-Lorraine  garrisons  to  barracks,  and  placed  the  frontier  works  of  Al- 
sace-Lorraine in  a  complete  state  of  defense;  Servia  ordered  mobilization; 
Russia  began  to  take  military  precautions;  martial  law  was  proclaimed  in 
Austria. 

"On  July  2eth  Austria  severed  diplomatic  relations  with  Servia,  and  sent 
passports  to  the  Servian  minister ;  Austrian  mobilization  ^gainst  Servia  was 
decreed;  Austria  advised  Russia  that  she  sought  no  territory  of  Servia,  and 
did  not  intend  to  impair  the  sovereignty  of  that  country,  but  that,  aside  from 
that,  she  was  prepared  to  go  to  the  furthest  extremes  to  obtain  satisfaction 
of  her  demands ;  the  Servian  army  began  mobilization. 

'The  history  shows  that  all  powers  thereupon  became  promptly  involved, 
Including  Austria,  Russia,  Germany,  France,  and  England.  Thereupon,  on 
July  30th,  the  German  ambassador  at  St  Petersburg  was  directed  to  make  the 
following  declaration  to  the  Russian  government:  'Preparatory  military 
measures  by  Russia  will  force  us  to  counter  measures,  which  must  consist 
In  mobilizing  the  army.  But  mobilization  means  war.  As  we  know  the  obli- 
gations of  France  towards  Russia,  this  mobilization  would  be  directed  against 
both  Russia  and  France.  We  cannot  assume  that  Russia  desires  to  unchain 
such  a  European  war.  Since  Austria-Hungary  will  not  touch  the  existence 
of  the  Servian  kingdom,  we  are  of  the  opinion  that  Russia  can  afford  to 
assume  an  attitude  of  waiting.  We  can  all  the  more  support  the  desire  of 
Russia  to  protect  the  integrity  of  Servia,  as  Austro-riungary  does  not  intend 
to  question  the  latter.  It  will  be  easy  in  the  further  development  of  the 
affair  to  find  a  basis  for  an  understanding.' " 

We  will  add  that  it  is  true  that  the  Russian  secretary  at  this  time — 
that  is,  on  July  30th — declared  that  there  had  been  no  mobilization; 
but  events  came  on  so  rapidly  that,  while  it  must  be  admitted  that  no 
flagrant  war  had  broken  out  involving  France,  Russia,  and  England 
with  Germany  at  the  time  the  wireless  message  came  to  the  captain 
of  the  Cecilie  from  the  North  German  Lloyd  office,  yet  the  mobilization 
on  the  part  of  Russia  was  in  hand,  and  that  mobilization  meant  fla- 
grant war  within  the  meaning  of  the  message  of  the  North  German 
Lloyd  office  by  wireless,  so  that  for  all  practical  purposes,  with  refer- 
ence to  this  steamer,  she  was  on  mid-ocean,  and  at  least  a  full  day's 
sail  from  Plymouth,  and  in  the  full  hazard  of  that  position  in  mid- 
ocean,  bound  for  the  port  of  a  threatened  enemy. 

To  test  this,  let  us  look  at  the  actual  position  in  which  the  shippers 
placed  her.  The  war  which  ensued  finally  came  quickly  on,  involving 
all  the  great  powers  of  Europe,  England,  France,  Germany,  Austria, 
and  Russia.  The  ship  in  this  case  was  a  German  ship.  She  was  char- 
tered at  New  York  for  a  voyage  to  Bremerhaven,  touching  first  at 
Plymouth,  where  she  was  to  deliver  the  most  valuable  part  of  her  cargo 
at  what  might  be  a  hostile  port,  and  then  again  at  Cherbourg  she  would 
deliver  more  of  her  gold,  which  might  be  another  hostile  port,  and  then 
proceed  to  her  own  home  port  at  Bremerhaven.  She  represented  a 
value  of  more  than  $11,000,000,  largely  of  what  might  be  hostile  gold, 
shipped  for  London  and  Paris,  with  a  valuable  general  cargo  of  $139,- 
335 
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The  Cecilie  had  aboard  1,892  persons  of  mixed  nationalities;  354 
Americans,  667  Germans,  406  Aflstrians,  151  Russians,  and  other  na- 
tionalities of  minor  amounts,  involving  nearly  all  the  nationalities  of 
Europe,  including  some  nationalities  that  would  have  been  hostile,  if 
war  had  broken  out,  to  any  port  she  might  touch,  including  her  port 
of  final  destination. 

In  the  event  of  flagrant  hostilities,  the  master  of  the  ship  would  have 
represented  the  entire  enterprise,  and  would  have  been  quite  certain  to 
fall  into  hostile  hands,  wherever  he  might  have  been,  unless  in  an 
American  port;  so  that,  in  case  of  hostilities,  the  vessel  would  have 
been  safe  only  in  America,  and  by  his  turning  back  he  accomplished 
the  safety  of  all, concerned.  It  is  true  that  when  he  sailed  from  New 
York  the  master  was  aware  of  the  possibility  of  the  ship  being  pre- 
vented from  completing  her  voyage,  and  being  forced  to  put  back  into 
a  port  of  refuge.  He  protected  himself  by  using  in  his  bill  of  lading 
the  usual  exemptions  from  the  hostile  acts  and  purposes  of  princes  and 
nationalities.  So  far  as  this  ship  is  concerned,  and  these  bills  of  lad- 
ing were  concerned,  they  were  not  hampered  by  any  peculiar  provision 
of  any  laws  applicable  to  the  ship;  but  the  ship  and  cargo  and  pas- 
sengers were  protected  to  the  full  extent  of  the  rules  of  the  general 
international  laws  that  are  known  to  all  the  nations  of  the  world. 

When  the  ship  sailed,  and  gave  her  bills  of  lading,  the  possibility  of 
war  was  known ;  but  the  amount  of  freight  charged  was  on  the  basis 
of  only  $9,268  for  the  gold  belonging  to  the  Guaranty  Trust  Company, 
and  on  a  like  basis  for  the  rest  of  the  gold,  and  it  contemplated  im- 
posing no  particular  hazard  on  the  ship,  and  the  ship,  undoubtedly 
loaded  her  cargo  on  the  27th  day  of  July  apprehending  that  the  war 
clouds  were  probably  clearing.  The  record  shows  that  as  late  as  July 
30th  those  trading  with  a  hope  of  peace  were  justified  in  doing  so,  and 
the  rates  of  freight  charged  for  this  ship  were  based  on  that  hope.  In- 
stead of  that,  however,  the  clouds  gathered  with  remarkable  rapidity ; 
so  much  so  that  within  four  days  after  sailing  it  became  evident  that 
they  were  about  to  break,  and  that  for  the  protection  of  the  entire  en- 
terprise the  ship  must  return  to  a  neutral  port. 

Captain  Polack  testified  that  meanwhile,  by  communicating  with 
vessels  by  wireless  and  otherwise,  he  had  received  information  during 
the  intervening  period  in  regard  to  the  progress  of  events,  and  was 
waiting  for  further  information  by  wireless,  and  that,  when  he  turned 
back,  he  acted,  not  only  in  accordance  with  his  instructions,  but  also 
on  the  idea  of  his  own  best  judgment,  in  running  no  further  danger. 

It  is  unnecessary  to  cite  authorities  on  this  topic,  because  the  law  is 
too  well  settled,  and  the  underlying  principles  are  all  too  uniformly 
accepted,  in  the  circumstances  of  this  case,  to  the  effect  that  it  was  not 
only  the  right,  but  the  duty,  for  the  master  of  this  ship  not  to  delay, 
and  hazard  running  his  vessel  into  a  possible  hostile  port,  but  to  use 
justifiable  precautions  and  reasonable  grounds  for  apprehension  of 
capture,  and  to  have  due  regard  to  the  uncertainties  of  the  ocean,  and 
leave  reasonable  margin  for  the  state  of  weather  and  for  accidental 
detentions;  and  under  the  circumstances  of  this  case  the  decision  to 
turn  back  was  justifiable,  whether  it  came  from  the  master  or  owners. 
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It  is  also  plain  that  the  positions  of  the  libelants  in  these  cases  would 
reverse  all  tiiese  propositions,  had  they  been  accepted,  and  would  have 
involved  this  ship  and  the  entire  enterprise  in  hazards  which  the  mas- 
ter had  no  right  to  assume.  On  the  broad  ocean,  with  no  pilot  but  his 
own  foresight  and  ingenuity,  it  is  the  duty  of  a  master  under  such  cir- 
cumstances, not  only  to  use  diligence  in  escaping  actual  danger,  but  to 
use  it  in  avoiding  what  is  threatened ;  and,  considering  the  number  of 
people  and  the  value  of  the  ship,  and  the  property  which  she  had 
aboard,  and  the  complexities  of  the  hostilities  by  which  she  was  en- 
dangered, the  exigencies  cannot  be  too  strongly  described. 
,  This  ship  lost  nothing,  and  the  holders  of  her  bills  of  lading  lost 
nothing;  but  in  regard  to  this  particular  shipment  by  the  Guaranty 
Trust  Company,  if  this  libel  is  sustained,  the  company  would  receive 
exchange  to  the  amount  of  $1,793,278.23.  This  would  be  all  profit, 
and  an  addition  to  the  amount  of  gold  shipped  which  represents  no 
amount  paid  out  by  the  shippers.  The  same  would  apply  to  the  other 
libelants  in  proportion  to  the  amounts  involved.  It  would  prove  a 
profit  for  the  Guaranty  Trust  Company  and  to  other  shippers  propor- 
tionately, and  a  corresponding  loss  to  the  ship,  without  any  sum  being 
paid  therefor.  Looking  at  the  case  from  this  point  of  view,  it  is  incred- 
ible to  suppose  that,  for  the  mere  amount  with  reference  to  the  Guar- 
anty Trust  Company,  namely,  the  $9,268,  damages  or  compensation 
in  this  large  sum  were  ever  contemplated.  It  is  incredible  to  suppose 
that  a  profit  and  loss  of  such  an  amount  was  ever  contemplated  or 
agreed  upon,  and  it  cannot  be  recovered,  of  course,  unless  there  were 
expressed  or  implied  stipulations,  agreed  to  by  the  parties,  that  it  should 
be  paid. 

British  &  Foreign  Insurance  Co.  v.  Sanday  &  Co.  [1916]  Appeal 
Cases,  650,  decided  January  27,  1916,  in  our  judgment  disposes  of  any 
question  which  can  be  considered  as  left  open  in  this  case,  and  that  is 
as  to  the  effect  of  the  ugual  exceptions  contained  in  bills  of  lading. 
This  case  relates  to  this  very  war,  and  concerns  what  constitutes  a 
deviation  within  the  meaning  of  that  exception.  This  case  concerned 
two  British  vessels  laden  with  merchandise  for  sale  in  Germany. 
While  on  the  voyage  from  the  Argentine  to  Hamburg,  at  the  time 
of  the  declaration  of  war  between  Great  Britain  and  Germany,  the 
vessels  shifted  their  courses.  It  was  held  that  the  voyages  became 
illegal  by  force  of  the  declaration  of  war,  and  the  voyage  could  not 
lawfully  be  completed,  and  there  was  no  deviation  in  law.  The  court 
was  a  very  full  court,  and  there  was  no  dissent,  and  there  can  be  no 
doubt  that  the  position  was  in  accordance  with  the  law  universally  held. 
It  is  enough  to  quote  Lord  Lorebum  (page  660)  as  follows : 

"It  was  therefore  a  loss  within  the  clause  which  insures  these  goods  at  and 
from  losses  against  restraints  by  kings,  princes,  or  peoples." 

This  case  covers  the  only  point  which  had  not  been  precisely  covered 
in  the  previous  decisions,  although  they  led  directly  up  to  it,  namely, 
that  obedience  to  an  obligation  which  was  a  direct  result  of  a  condi- 
tion of  law  arising  out  of  the  existence  of  war  operates  as  a  restraint 
precisely  within  these  provisions,  without  any  physical  act  on  the  part 
238  F.- 
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of  the  legal  authorities.  The  case  at  bar  would  have  been  precisely 
within  this  decision  if  war  between  Great  Britain  and  Germany  had 
broken  out  before  the  Cecilie  reached  Plymouth,  so  that  it  would  have 
been  a  violation  of  the  law  of  Germany  for  her  to  enter  that  port. 
With  that  single  exception  the  cases  are  precisely  alike,  and  it  certainly 
cannot  be  said  that  the  deviation  of  the  Cecilie,  accomplished  for  the 
purpose  of  preventing  a  pending  breach  of  German  law,  was  not  as 
efficient  as  it  would  have  been  if  a  deviation  had  occurred  two  or  three 
days  later.  Taking  the  cases  by  and  large,  there  cannot  be  said  to  be 
substantially  any  distinction  between  them. 

We  think  the  following  impressions  are  enough  to  dispose  of  all 
the  cases :  Of  course,  the  telegrams  which  passed  between  the  sover- 
eign heads  of  Germany,  Russia,  and  England  are  matters  of  common 
knowledge  with  reference  to  an  investigation  of  this  character;  and 
they  illustrate  very  clearly  the  fact  that  the  question  of  peace  and  war 
was  hanging  by  a  single  thread,  and  it  was  settled  overnight,  or  in  less 
time  than  overnight.  When  this  ship  was  loaded  at  New  York,  it 
was  known  that  the  world  was  on  the  verge  of  war  or  on  the  verge 
of  peace.  The  voyage  involved  three  different  ports,  one  of  which  was 
friendly,  and  two  of  which  were  liable  to  be  hostile;  and  it  also  in- 
volved the  four  seas,  with  the  certainty  of  capture  in  the  case  of  hos- 
tilities. When  the  ship  sailed  it  was,  of  course,  not  known  whether  war 
would  break  out,  or  when  it  would  break  out;  but,  as  she  progressed 
on  her  voyage  of  five  or  six  days  from  New  York,  towards  Plymouth, 
the  master  of  the  ship  was  in  frequent  communication,  and  getting 
frequent  impressions,  as  to  the  probability  of  war  or  peace  in  various 
ways.  As  he  went  on  his  voyage  the  clouds  thickened,  and  whatever 
hopes  there  might  have  been  of  peace  were  disappearing;  and,  when 
he  was  within  two  or  three  days  of  Plymouth,  he  was  within  the  al- 
most immediate  presence  of  war  or  peace,  with  the  practical  certainty 
of  war.  His  voyage,  moreover,  was  liable  to  be  delayed  by  maritime 
misfortunes.  The  dangers  of  navigation,  and  the  possibility  of  being 
delayed  by  those  dangers  around  the  British  Isles,  being  so  considera- 
ble that  it  was  impossible  to  say,  except  in  absolutely  clear  weather, 
as  to  the  time  of  arrival  within  one,  two,  or  three  days,  or  within  the 
period  which  intervened  between  the  time  when  he  turned  the  ship 
about  and  the  time  of  the  actual  outbreak  of  hostilities.  All  the  time 
he  was  on  dangerous  ground,  with  the  danger  at  all  times  increasing 
as  he  proceeded  on  his  voyage ;  so  that,  although  he  sailed  with  a  rea- 
sonable probability  of  peace,  instead  of  war,  the  probability  of  war, 
with  enemies  all  about  him,  advanced  almost  to  a  certainty  before  he 
reached  the  point  where  he  changed  his  course.  In  addition  to  this, 
the  whole  transaction  must  be  looked  upon  together,  and  the  orders 
which  he  received  not  to  visit  any  hostile  port,  on  the  1st  of  August, 
the  day  after  he  turned  his  ship,  were  sufficiently  connected  with  what 
preceded  to  justify  his  continuing  his  purpose  to  return  to  a  neutral 
port,  which  was  still  incomplete.  This  decision  should  not  turn  on  a 
narrow  rule,  as  it  was  still  in  abeyance.  Therefore,  from  any  point 
of  view,  the  master  was  justified,  on  receiving  the  telegram,  on  the 
1st  day  of  August,  in  continuing  on  his  return  voyage  to  a  neutral  port. 
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Here  was  a  ship  whose  cargo  was,  perhaps,  neutral ;  but  the  ship 
was  herself  advancing  into  the  danger  zone  with  nearly  2,000  persons 
aboard,  many  of  whom  might  have  been  liable,  on  arrival  at  the  first 
port  of  discharge,  to  an  indefinite  detention  if  the  ship  had  been  acci- 
dentally arrested.  By  the  laws  of  the  sea  the  whole  is  to  be  looked 
upon,  ship,  cargo,  and  passengers,  as  a  single  venture,  and  all  resting 
upoo  the  shoulders  of  one  man — the  captain.  Assuming  that,  when  he 
left  New  York,  he  had  the  prospect  of  a  clear  voyage,  under  the  orig- 
inal probability  that,  as  he  advanced  upon  it,  he  might  find  the  clouds 
cleared  away,  the  events  worked  otherwise.  He  was,  he  testified,  in 
constant  anxiety  as  he  advanced  on  account  of  the  information  which 
he  received,  and  he  would  have  been  justified,  on  finding  the  increased 
danger,  to  have  returned  to  a  neutral  port  independently  of  apy  advices 
from  the  ship's  owners. 

There  was  no  Moorish  cruiser  lying  across  his  path,  as  there  was 
in  Driscol  v.  Bovil,  1  B.  &  P.  313  (1798),  with  the  danger  of  slavery 
following  capture,  which  caused  the  crew  to  refuse  to  sail ;  but  there 
was  danger  of  a  possible,  and  even  probable,  detention  of  all  the  Ger- 
man passengers  aboard,  and  the  captain  had  as  good  reason  for  avoid- 
ing danger  as  there  was  in  the  case  referred  to,  in  which  it  was  held 
that  there  was  no  deviation  which  would  affect  the  insurance  policy. 

The  appeal  of  the  National  City  Bank  affords  nothing  substantially 
different  from  the  appeal  of  the  Guaranty  Trust  Company,  but  it  illus- 
trates it  forcibly.  In  the  City  Bank  Case  the  amount  involved  was 
gold  shipments;  one  of  them,  amounting  to  $2,104,254.34,  to  be  un- 
laden at  Cherbourg  for  land  transportation  from  there  to  Paris.  This, 
of  course,  was  for  French  delivery  at  a  French  port.  If  the  regular 
course  of  her  voyage  proved  without  incident,  the  libelant  estimated 
that  the  ship  would  have  reached  Plymouth  before  midnight  on  the 
2d*  day  of  August,  and  Cherbourg  early  in  the  morning  of  the  3d  day 
of  August.  It  is  maintained  by  the  libelant  that  the  precise  time  of  ar- 
rival was  not  critical,  for  it  says  it  is  clear,  in  any  event,  the  Cher- 
bourg shipment  would  have  been  landed  in  France  at  least  7  hours 
before  Germany  declared  war,  and  before  France  declared  war  upon 
Germany,  and  that,  if  the  libelant's  theory  had  been  true,  the  ship- 
ment would  have  been  landed  at  least  12  hours  before  then,  and  that 
there  is,  therefore,  ample  reason  that,  in  either  event,  the  Cherbourg 
shipment  would  have  been  landed,  and  the  ship  would  have  turned 
back,  either  to  America,  or  have  gone  on  to  Bremen,  not  less  than  6, 
■and  probably  at  least  12,  hours  before  the  state  of  peace  was  changed 
into  a  state  of  belligerency.  Upon  this  the  libelant  claims  that  the 
court  could  assume  that  there  would  have  been  no  act  of  hostility ;  but 
the  question  was  not  what  the  court  would  assume,  but  what  hazard 
the  master  of  the  vessel  might  run.  The  whole  of  this  hypothesis  dem- 
onstrates to  what  extent  the  libelants  were  willing  to  drive  the  ship  into 
a  comer,  and  what  computations  they  were  making,  which  they  were 
willing  to  impose  upon  her^  as  against  the  path  of  actual  safety  which 
she  adopted 
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On  Petitions  for  Rehearing. 

BINGHAM,  Circuit  Judge.  The  plaintifFs'  petitions  for  rehear- 
ing in  Nos.  1197  and  1198,  tfie  passenger  cases,  must  be  denied. 

In  our  opinions  of  November  17,  1916,  it  was  pointed  out  that  the 
actions  in  the  passenger  cases  were  brought  on  the  express  contracts 
of  carriage  stated  in  the  tickets,  that  these  contracts  contained  cer- 
tain conditions  as  to  notice  with  which  the  plaintiffs  had  failed  to 
comply,  and  that,  because  of  this  failure,  the  actions  could  not  be 
maintained. 

In  the  cases  relating  to  the  shipments  of  gold  the  actions  were  also 
upon  express  contracts  of  carriage  contained  in  bills  of  lading.  In 
these  contracts  there  were  certain  exceptions  within  the  terms  of 
which  the  claimant  sought  to  bring  itself  to  excuse  its  failure  to  per- 
form the  contracts ;  and  the  court  held,  not  that  the  contracts  or  the 
exceptions  in  the  contracts  were  displaced  by  the  deviation  of  the 
vessel,  but  that,  by  the  deviation  shown,  the  claimant  broke  its  con- 
tracts and  failed  to  bring  itself,  by  reason  of  its  conduct,  within  the 
terms  of  the  exceptions. 

[5,  8]  The  plaintiffs  seem  to  be  laboring  under  the  impression  that 
the  passenger  contracts  were  displaced  by  the  deviation,  that  there- 
upon the  claimant  became  an  insurer,  and  that  these  actions  are  based 
upon  implied  contracts  of  insurance  due  to  the  relationship  of  the 
parties.  This  is  a  mistaken  notion.  To  begin  with,  the  actions  are 
brought,  as  above  stated,  upon  express  contracts  of  carriage,  and  not 
upon  implied  contracts;  second,  if  the  express  contracts  were  dis- 
placed by  the  deviation,  the  plaintiffs  would  have  no  eround  upon 
which  they  could  base  their  actions,  for  the  damages,  it  any,  which 
they  suffered,  were  due  to  breaches  of  the  express  contracts  arising 
out  of  a  failure  to  transport^the  plaintiffs  to  Pl)miouth  and  Cherbourg, 
and  not  out  of  injuries  to  tiieir  persons  or  property;  and,  third,  if 
the  express  contracts  were  displaced  by  the  deviation,  the  claimant 
would  not  thereafter  become  liable  as  insurer  for  injuries  to  the  per- 
sons of  its  passengers,  for  a  common  carrier,  in  the  absence  of  an 
express  contract  to  that  effect,  does  not  insure  the  safe  carriage  of 
its  passengers,  and  in  such  case  is  liable  only  for  negligence,  though 
as  respects  damage  to  property  after  deviation  it  would  be  liable  as 
insurer.  No  claim  is  here  made  that  the  plaintiffs  were  damaged  in 
their  persons  after  deviation,  or  that  any  property  which  they  had 
with  them  on  the  voyage  was  damaged  thereafter.  The  class  of  cases 
relied  upon  by  the  plaintiffs,  such  as  Morrison  v.  Shaw  S.  &  A.  Co.^ 
Ltd.,  [1916]  1  K.  B.  747,  are  applicable  only  where  goods  are  dam- 
aged after  deviation,  in  which  cases  it  is  held  that  the  deviation  dis- 
places the  express  contracts  of  carriage,  and  subjects'  the  defendants 
to  their  common-law  liability  as  insurers  of  the  damaged  goods. 

Petitions  denied 
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GBANB  CO.  ▼.  FIDELITY  TRUST  CO.  et  aL  * 

(Circuit  Court  of  Appeals,  Ninth  Circuit    December  4,  1916L)    . 

No.  2768 

Is  Bboeivbbs  ^s»158(2) — ^Patmsnt  of  Claims — ^PsioBrrr  ot  Uksboubed  Debts 
TO  Pbk-bxistino  Liens. 

It  is  the  exception  and  not  the  rule  that  prior  recorded  liens  may  be 
displaced  by  general  and  unsecured  claims,  and  while  circumstances  may 
exist  which  make  it  practically  necessary  to  the  business  of  a  public 
service  corporation  and  the  preservation  of  its  property  that  pre-existing 
debts  of  certain  classes  should  be  paid  by  its  receiver  out  of  the  earnings 
of  the  receivership,  or  even  out  of  the  corpus  of  the  property,  the  discre- 
tion to  make  such  payments  should  be  exercised  with  very  great  care.  In 
generfil,  only  claims  which  were  a  part  of  the  general  current  expenses 
of  the  ordinary  operation  of  the  mortgaged  property  in  the  usual  course 
of  business  of  the  mortgagor,  as  distinguished  from  those  for  permanent 
additions  or  improvements,  should  be  given  such  preference,  and  this 
rule  should  not  be  disregarded,  except  as  a  matter  of  business  policy, 
where  such  preferential  payment  is  necessary  to  keep  the  corporation  a 
going  concern  in  the  hands  of  the  receiver,  or  to  prevent  a  loss  at  least 
equal  to  the  amount  of  the  payment. 

[Ed,  Note.— For  other  cases,  see  Receivers,  Cent.  Dig.  §  30S;  Dec.  Dig. 
«=»158(2).] 

2.  Receivers  ^=>158(2) — ^Pathsitt  of  Claims — ^PbiobItt  of  Unsecubed  Debts 
TO  Pbe-bxistinq  Liens — "Constbucjtion  Items" — •Reconstbuction"— 
"Repaibs." 

Claims  against  a  public  service  corporation  arising  within  a  limited 
time  before  a  receivership,  which  may  be  given  preference  over  a  prior 
mortgage  as  for  current  operating  expenses,  do  not  include  those  for  serv- 
ice extensions  of  a  water,  gas,  or  electric  light  system,  which  are  not  to 
be  considered  as  "repairs,"  but  rather  as  "construction  items,"  nor  for 
additional  equipment  or  replacement  of  worn-out  equipment,  which  should 
be  classified  as  "reconstruction." 

[Ed.  Note. — S^t>r  other  cases,  see  Receivers,  Cent  Dig.  §  308 ;  Dec.  Dig. 
«=>158(2). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Reconstruction ;    Repairs.] 

8,  Receivers  ^=s>15&— Payment  of  Claims — ^Pbiobitt  of  Unsbcubbd  Debts  to 
Pbe -existing  Liens — Diversion  of  Income. 

The  payment  of  interest  to  bondholders  of  a  corporation,  who  are  en- 
titled to  such  payment  in  priority  to  claims  of  supply  creditors,  is  not  a 
diversion  of  income. 

[Ed.  Note. — For  other  cases,  see  Receivers,  Cent  Dig.  §§  307,  308;  Dec- 
Dig.  <&»150.1 

Gilbert,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern Division  of  the  Western  District  of  Washington;  Edward  E.  Cush- 
man,  Judge. 

Suit  in  equity  by  the  Fidelity  Trust  Company,  trustee,  against  the 
Washington-Oregon  Corporation,  Willis  D.  Hoag,  its  receiver,  and 
others,  in  which  the  Crane  Company  intervened.  From  a  decree  deny- 
ing it  priority,  the  Crane  Company  appeals.    Affirmed. 

See,  also,  217  Fed.  588. 

^B>Por  oth«r  cams  m«  um*  topic  *  KBT-NUMBBR  In  all  Kft7-Numb«r«d  Dlgtata  *  IndezM 
*R«hearlng  denied  February  18,  1917. 
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Maurice  W.  Seitz,  of  Portland,  Or.,  for  appellant. 

Randolph  W.  Childs,  of  Philadelphia,  Pa.  (Maurice  A.  Langhome,. 
Frederic  D.  Metzger,  and  E.  M.  Hayden,  all  of  Tacoma,  Wash.,  of 
counsel),  for  appellees. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  The  Crane  Company,  appellant,  from  time 
to  time  between  January  1,  1911,  and  May  31,  1914,  sold  certain  water 
pipes,  fittings,  and  gas  and  water  equipment  to  the  Washington-Or^on 
Corporation  engaged  in  the  operation  of  electric  railway  systems  and 
light  and  water  systems  in  Washington  and  Oregon.  In  May,  1911, 
the  Washington-Oregon  Corporation  made  a  mortgage  and  deed  of 
trust  to  Fidelity  Trust  Company,  as  trustee,  to  secure  a  bond  issue  of 
Washington-Oregon  Corporation  for  $5,000,CXX),  the  bonds  to  bear  6 
per  cent,  interest,  interest  maturing  on  the  1st  of  April  and  the  1st  of 
November  in  each  year;  the  mortgage  constituting  a  lien  upon  all 
property  of  every  nature  and  description  then  owned  by  Washington- 
Oregon  Corporation  and  thereafter  acquired  by  it,  and  upon  the  rents, 
issues,  and  profits  of  all  of  such  property.  The  mortgage  was  duly 
recorded.  Interest  was  paid  upon  the  bonds  issued  under  the  mortgage 
up  to  November  1,  1913,  but  the  defendant  corporation  defaulted  in 
the  interest  due  on  April  1,  1914.  Foreclosure  proceeding  was  insti- 
tuted, a  receiver  was  appointed,  and  the  possession  of  the  property 
passed  to  the  receiver  on  July  31,  1914.  The  Crane  Company  inter- 
vened in  the  foreclosure  proceedings,  and  asked  that  its  claim  for  $11,- 
146.67  be  declared  prior  to  the  mortgage  debt,  and  that  the  claim  be 
paid  out  of  the  proceeds  of  the  mortgage  property,  or  out  of  the  in- 
come of  the  receivership.  The  receiver  and  the  complainant  answered 
intervener's  petition,  and  the  cause  was  submitted  upon  a  stipulated 
statement  of  facts. 

In  the  stipulation  it  was  agreed  that  on  June  1,  1914,  a  balance  was 
struck  between  Crane  Company  and  Washington-Oregon  Corporation, 
and  that  the  Oregon- Washington  Corporation  was  found  to  owe  the 
Crane  Company  $13,225.25 ;  that  to  evidence  this  debt  the  Washington- 
Oregon  Corporation  made  six  promissory  notes,  payable  at  diflFerent 
times,  to  the  order  of  Crane  Company;  that  one  of  the  notes  was 
thereafter  paid  on  June  7,  1914 ;  that  the  merchandise  which  was  f ur- 
•  nished  by  the  Crane  Company  and  unpaid  for  consisted  of  material 
furnished  for  public  service  corporations  at  different  places  in  Oregon 
and  Washington ;  that  the  materials  furnished  by  the  Crane  Company, 
and  the  credits  extended,  to  the  Washington-Oregon  Corporation,  were 
in  reliance  on  the  part  of  the  Crane  Company  that  the  same  would  be 
paid  out  of  the  current  earnings  of  the  Washington-Oregon  Corpora- 
tion, and  that  the  current  income  would  be  applied  to  the  payment  for 
such  materials,  and  that  to  that  end  the  Crane  Company  permitted  the 
account  to  continue  as  a  running  account  and  to  accept  pa)mients  from 
time  to  time  as  the  Washington-Oregon  Corporation  declared  its  abil- 
ity to  make  such  payments ;  that  the  interest  was  paid  on  outstanding 
bonds  covered  by  the  mortgage  sought  to  be  foreclosed  for  the  two 
years  immediately  prior  to  the  receivership;   that  during  the  period 
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within  which  Crane  Company's  daim  accrued,  and  thereafter,  there 
were  actual  operating  net  earnings  in  excess  of  the  interest  of  the 
Washington-Oregon  Corporation  due  and  paid  by  the  Washington- 
Oregon  Corporation  during  said  period,  on  the  first  consolidated  mort- 
gage bonds  covered  by  the  foreclosure  suit,  and  in  excess  of  the  Crane 
Company's  claim. 

The  District  Court  denied  all  preferences,  except  for  material  fur- 
nished within  six  months  prior  to  the  appointment  of  the  receiver,  and 
decreed  that  there  was  no  equity  in  the  claim  of  intervener  for  prefer- 
ential pa)rment  over  the  claims  of  the  mortgage  bondholders,  save  to 
the  extent  of  $56.03.    The  Crane  Company  appeals  from  the  decree. 

The  claims  of  the  Crane  Company  may  be  classified  as  follows :  (1) 
Service  extensions,  such  as  gas  equipment  for  service  connections,  and 
water  equipment  for  service  connections;  (2)  main  extensions,  for 
water  main  extensions  to  different  places;  (3)  betterments,  such  as 
hydrant  systems,  wood  gates,  and  water  valves;  (4)  reconstruction, 
water  mains  and  pipes  to  replace  certain  old  mains ;  (5)  repairs,  mis- 
cellaneous items  in  the  way  of  water  equipment. 

[1]  In  Moore  et  al.  v.  Donahoo  et  al.,  217  Fed.  177,  133  C.  C.  A. 
171,  this  court  recently  considered  the  question  whether  claims  for  cur- 
rent supplies  which  are  necessary  to  the  maintenance  of  the  property 
of  a  public  service  corporation  to  keep  it  in  operation  should  be  paid 
out  of  the  current  income  in  preference  to  the  bonds  upon  the  assump- 
tion that  the  lien  of  the  mortgage  attaches  only  to  the  residue  of  the 
income  remaining  after  the  payment  of  the  operating  expenses,  or 
should  such  claims  displace  the  vested  lien  of  the  mortgage  upon  the 
body  of  the  estate  because  the  claimants  by  their  labor  and  supplies 
have  rendered  necessary  assistance  in  continuing  the  operation  of  the 
property,  thus  enabling  the  debtor  to  discharge  its  obligations  to  the 
public. 

The  question  was  regarded  as  conclusively  determined  by  the  Su- 
preme Court  in  Gregg  v.  Metropolitan  Trust  Co.,  197  U.  S.  183,  25 
Sup.  Ct.  415,  49  L.  Ed.  717..  Inasmuch  as  the  facts  of  the  Gregg  Case 
are  stated  in  the  opinion  of  the  court  'in  Moore  v.  Donahoo,  we  need 
not  repeat  them.  But  as  specially  pertinent  we  quote  the  following 
language  from  Gregg  v.  Metropolitan  Trust  Co.,  supra: 

•There  are  no  special  circumstances  affecting  the  claim  as  a  wht>le,  and  if 
it  is  charged  on  the  corpus  It  can  be  only  by  laying  down  a  general  rule 
that  such  claims  for  supplies  are  entitled  to  precedence  over  a  lien  expressly 
created  by  a  mortgage  recorded  before  the  contracts  for  supplies  were  made. 
An  impression  that  such  a  general  rule  was  to  be  deduced  from  the  decisions 
of  this  court  led  to  an  evidently  unwilling  application  of  it  In  New  England 
R.  Co.  y.  Carnegie  Steel  Co.,  75  Fed.  54,  58  [21  C.  C.  A.  2191,  and  perhaps  in 
other  cases.  But  we  are  of  opinion,  for  reasons  that  need  no  further  state- 
ment (Kneeland  v.  American  Loan  &  Trust  Co.,  136  U.  S.  89,  97  [11  Sup.  Ct 
426,  84  L.  Ed.  10521),  that  the  general  rule  is  the  other  way,  and  has  been 
recognized  as  being  the  other  way  by  this  court." 

It  is  well  recognized  that  there  may  be  exceptional  cases  arise  where 
preferences  should  be  considered  and  a  receiver  authorized  to  pay  past 
debts  and  charge  the  same  against  the  corpus  of  the  fund,  where  fail- 
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ure  to  make  such  payment  would  result  in  injury  to,  or  would  make  it 
difficult  to  carry  on,  the  business  of  the  estate.  An  instance  is  given  in 
Miltenberger  v.  Logansport,  etc.,  Ry.  Co.,  106  U.  S.  286,  1  Sup.  Ct 
140,  27  L.  Ed.  117.    But  Justice  Hohnes  points  out  in  the  Gregg  Case: 

'•The  ground  of  such  allowance  as  was  made  was  not  merely  that  the  sup- 
pUes  were  necessary  for  the  preservation  of  the  road,  but  that  the  payment 
was  necessary  to  the  business  of  the  road — a  very  different  proposition.'* 

The  decision  in  Moore  v.  Donahoo  conformed  to  the  principle  rec- 
ognized in  this  circuit  in  the  earlier  case  of  Spencer  et  al.  v.  Taylor 
Creek  Ditch  Co.  et.  al.,  194  Fed.  63$,  114  C.  C.  A.  407,  where  Judge 
Morrow,  writing  for  the  court,  traced  the  doctrine  of  Fosdick  v. 
Schall,  99  U.  S.  235,  25  L.  Ed.  339,  through  Kneeland  v.  American 
Loan  &  Trust  Co.,  supra,  to  Gregg  v.  Metropolitan  Trust  Co.,  supra, 
and  held  it  to  be  the  exception  and  not  the  rule  that  priority  of  liens 
can  be  displaced  by  general  and  unsecured  claims. 

We  agree  that  the  six  months  rule  is  not  inflexible.  The  reason 
that  six  months  is  frequently  taken  as  the  limited  time  within  which 
preferential  claims  must  accrue  is  because  usually  a  six  months  inter- 
val passes  between  the  dates  when  installments  of  interest  upon  bonds 
fall  due,  and  because  mortgages  often  provide  that,  when  an  install- 
ment of  interest  is  paid,  current  expenses  to  that  time  have  either  been 
paid  or  if unds  to  pay  them  have  been  lawfully  provided.  But  the  law 
as  laid  down  by  the  Supreme  Court  is  that,  while  circumstances  may 
exist  which  make  it  practically  necessary  to  the  business  of  a  concern 
and  the  preservation  of  the  property  that  pre-existing  debts  of  certain 
classes  should  be  paid  by  the  receiver  out  of  the  earnings  of  the  re- 
ceivership, or  even  out  of  the  corpus  of  the  property,  the  discretion  to 
make  such  preferential  payments  should  be  exercised  with  very  great 
care.  Westinghouse  Air  Brake  Co.  v.  Kansas  City  Southern  Ry.  Co., 
137  Fed.  26,  71  C.  C.  A.  1 ;  High  on  Receivers  (3d  Ed.)  §  394a;  Street's 
Federal  Equity  Practice,  §  2750  (1909). 

In  Illinois  Trust  &  Savings  Bank  v.  Doud  et  al,  105  Fed.  123,  44  C. 
C.  A.  389,  52  L.  R.  A.  481  (Court  of  Appeals  for  the  Eighth  Circuit), 
the  court,  after  a  very  elaborate  review  of  the  decisions  of  the  Supreme 
Court  prior  to  1901,  used  this  language  with  respect  to  the  limitations 
applicable  to  the  class  of  claims  entitled  to  equitable  preference : 

"The  test  of  the  preferential  equity  of  a  claim  Is  Its  consideration.  If  Its 
consideration  was  a  current  expense  of  the  operation  of  the  mortgaged  prop- 
erty, which  Inured  to  Its  benefit,  and  which  was  Incurred  In  the  ordinary 
course  of  Its  business,  within  a  limited  time  anterior  to  the  appointment  of 
the  receiver,  the  claim  may  be  preferred.  The  Supreme  Court  has  refused 
to  apply  the  principle  of  the  dvll  and  maritime  laws  of  awarding  priority  to 
the  last  creditor  who  furnished  necessary  repairs  and  supplies  to  a  vessel  to 
the  distribution  of  the  proceeds  of  the  foreclosure  of  mortgages  of  quasi  pub- 
lic corporations.  RaUroad  Co.  v.  Cowdrey,  11  WaU.  459,  474,  482,  20  L.  Ed. 
199 ;  Thompson  v,  Railroad  Co.,  132  U.  S.  68,  74,  10  Sup.  Ct  29,  83  U  Ed. 
256.  If  the  consideration  of  a  claim  Is  not  a  part  of  the  current  expenses 
of  the  ordinary  operation  of  the  mortgaged  property,  but  Is  a  part  of  the 
expense  of  constructing  a  permanent  addition  or  Improvement  to  It,  out  of  the 
ordinary  course  of  Its  operation,  neither  the  fact  that  It  tended  to  conserve 
and  improve  the  property  and  Increase  the  security  of  the  mortgagee,  nor  the 
fact  that  It  was  necessary  tx)  keep  the  mortgagor  a  going  concern,  nor  the  fact 
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that  tlie  mortgagor  pledged  or  mortgaged  the  current  Income  to  secure  It, 
will  give  the  claim  a  preferential  equity  over  the  Hen  of  a  prior  mortgage.** 

In  Rodger  Ballast  Car  Co.  v.  Omaha,  K.  C.  &  E.  R.  Co.  et  al.,  154 
Fed.  629,  83  C.  C.  A.  403,  the  same  court  carried  its  examination  of 
decisions  down  to  1907 ;  and  in  the  recent  case  of  Love  et  al.  v.  North 
American  Co.  et  al.,  229  Fed.  103,  143  C.  C.  A.  379,  speaking  through 
Judge  Carland,  said: 

**The  class  of  claims  which  under  the  decisions  of  the  Supreme  Court  may 
lawfuUy  receive  an  equitable  preference  In  payment  out  ot  the  income  or  out 
of  the  corpus  of  the  property  of  a  mortgaged  railroad  over  the  bondholders 
secured  by  a  prior  mortgage  Is  limited  to  claims  Incurred  for  the  current  ex- 
penses of  the  ordinary  operation  of  the  mortgaged  property  In  the  usual 
course  of  the  business  of  the  mortgagor.  The  test  of  the  preferential  equity 
of  a  claim  is  Its  consideration.  If  its  consideration  was  a  current  expense  of 
the  ordinary  operation  of  th#  property  of  the  mortgagor  Incurred  in  the  usual 
course  of  its  business,  for  labor,  supplies,  and  like  things,  necessary  for  th« 
operation  of  the  railroad,  within  a  limited  time,  usuaUy  not  exceeding  six 
months  anterior  to  the  appointment  of  the  receiver,  the  claim  may  be  prefer* 
red  in  payment ;  otherwise,  it  may  not  be." 

In  thus  stating  the  law  the  court  cites  many  federal  decisions,  in- 
cluding Chicago  &  A.  R.  Co.  v.  U.  S.  &  Mex.  Trust  Co.  et  al.,  225  Fed. 
940,  141  C.  C.  A.  64,  and  Martin  Metal  l4fg.  Co.  v.  Same,  225  Fed. 
961,  141  C.  C.  A.  85. 

In  Chicago  &  A.  R.  Co.  v.  U.  S.  &  Mex.  Trust  Co.  et  al.,  supra,  the 
court  held  that  the  claim  of  preference  to  payment  out  of  the  corpus 
of  the  mortgaged  property,  because  it  was  founded  on  services  ren- 
dered which  were  absolutely  necessary  to  the  business  of  the  railway 
to  keep  the  road  a  going  concern,  so  that  the  company's  property  would 
be  preserved  and  its  public  duty  discharged,  was  without  ground,  be- 
cause in  Gregg  v.  Metropolitan  Trust  Co.,  supra,  the  Supreme  Court 
had  decided  that  even  a  claim  of  such  nature  accruing  within  six 
months  prior  to  the  receivership  may  not  be  preferred  in  payment  out 
of  the  corpus  of  the  mortgaged  property  to  the  claims  of  the  bondhold- 
ers secured  thereon  in  the  absence  of  a  diversion  of  income,  found  to 
be  lacking.  Judge  Sanborn  carefully  considered  the  decisions  of  the 
Supreme  Court  as  bearing  upon  two  particular  grounds:  First,  the 
diversion  of  income ;  and,  second,  the  necessity  or  business  policy  of 
immediate  pa3rment — these  two  grounds  being  those  upon  which  claims 
for  current  expenses  for  necefcities  of  operation  have  been  paid  out 
of  the  corpus  of  the  property.  But  the  learned  judge  points  out  that 
Miltenberger  v.  Logansport,  etc.,  Ry.  Co.,  supra,  and  Union  Trust  Co. 
v.  Illinois  Midland  Co.,  117  U.  S.  434,  6  Sup.  Ct.  809,  29  L.  Ed.  963, 
in  both  of  which  cases  claims  were  allowed  as  necessary  for  immediate 
payment,  were  decided  15  years  before  the  beginning  of  the  series  of 
decisions  found  in  Kneeland  v.  American  Loan  &  Trust  Co.,  supra, 
Morgan's  Co.  v.  Texas  Central  Ry.,  137  U.  S.  171,  11  Sup.  Ct.  61,  34 
L.  Ed.  625,  Thompson  v.  Valley  R.  R.  Co.,  supra,  Thomas  v.  Western 
Car  Co.,  149  U.  S.  95,  13  Sup.  Ct.  824,  37  L.  Ed.  663,  Southern  Ry. 
Co.  v.  Carnegie  Steel  Co.,  176  U.  S.  257,  20  Sup.  Ct.  347,  44  L.  Ed.  458^ 
Lackawanna  Iron  &  Coal  Co.  v.  Farmers'  Loan  &  Trust  Co.,  176  U.  S. 
298,  20  Sup.  Ct.  363,  44  L.  Ed.  475,  and  Gregg  v.  Metropolitan  Trust 
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Co.,  supra.  And  Moore  v.  Donahoo,  supra,  decided  by  this  court,  was 
cited  by  the  court  to  sustain  the  proposition  that,  if  a  claim  for  the 
current  expenses  of  the  necessities  of  the  operation  of  a  railroad  is 
payable  in  preference  to  the  claims  of  secured  bondholders  out  of  the 
corpus  of  the  property  in  any  case  in  the  absence  of  diversion  of  the 
income  from  such  expenses,  it  is  only  when  such  preferential  payment 
is  necessary  to  keep  the  railroad  a  going  concern,  or  when  its  prefer- 
ential payment  is  necessary  to  prevent  a  loss  at  least  equal  to  the 
amount  of  the  payment.  These  cases,  we  believe,  correctly  state  the 
general  doctrine  which  must  control  our  decision,  and  under  it  ma- 
terials for  extensions  and  betterments,  as  included  in  certain  detailed 
lists  incorporated  in  the  record  in  the  present  case,  must  be  declared 
not  entitled  to  preference. 

[2]  With  respect  to  service  extensions,  w^believe  they  are  not  to  be 
considered  as  repairs,  but  rather  as  construction  items.  Worn-out 
equipment,  when  replaced  on  an  extensive  scale,  ought  not  to  be  classi- 
fied as  repairs,  but  as  reconstruction.  Additions  to  equipment  are  not 
current  operating  charges.  Lackawanna  Iron  &  Coal  Co.  v.  Farmers' 
Loan  &  Trust  Co.,  supra ;  Central  Trust  Co.  of  N.  Y.  v.  Colorado,  etc., 
Co.  (D.  CO  200  Fed.  85 ;  Toledo,  etc.,  R.  R.  Co.  v.  Hamilton,  134  U. 
S.  296,  10  Sup.  Ct.  546,  33  L.  Ed.  905 ;  International  Trust  Co.  v. 
Townsend,  etc.,  Co.,  95  Fed.  850,  37  C.  C;  A.  396;  Reybum  v.  Con- 
sumers' G.,  F.  &  L.  Co.  (C.  C.)  29  Fed.  561.  In  the  last  case  the  court 
disallowed  a  claim  for  meters,  because  meters  are  not  a  current  neces- 
sity, but  equipment  constituting  additions  or  extensions  of  the  business. 

[3]  The  payment  of  interest  to  bondholders  entitled  to  the  payment 
of  interest  in  priority  to  the  claims  of  creditors  claiming  is  not  a  diver- 
sion. Central  Trust  Co.  v.  East  Tenn.,  V.  &  G.  R.  Co.,  80  Fed.  624,  26 
C.  C.  A.  30. 

Without  carrying  the  discussion  further,  it  is  enough  to  say  that  in 
the  present  case  the  only  goods  furnished  within  the  six  months  period 
were  those  of  the  value  of  $56.03  allowed  by  the  lower  court.  The 
Crane  Company  stands,  we  think,  as  a  creditor  which  sold  goods  to  the 
Washington-Oregon  Corporation  with  the  expectation  of  realizing 
profits  as  in  ordinary  commercial  transactions.  It  extended  credit  to 
the  corporation,  whereas  the  bondholders  lent  money  to  the  corporation, 
looking  solely  to  the  security  of  the  mortgage  given  by  the  corporation 
upon  all  of  its  then  owned  and  after-squired  property  and  the  income 
thereof.  The  Crane  Company  permitted  its  claim  to  run  for  a  long 
time,  part  of  it  for  several  years ;  but  the  bondholders  brought  proceed- 
ings in  foreclosure  within  a  month  of  the  time  when  their  right  to  fore- 
closure accrued. 

The  Crane  Company,  having  sold  materials  which  do  not  fairly  con- 
stitute operating  supplies  necessary  to  the  business  of  the  Washington- 
Oregon  Corporation,  and  having  sold  them  prior  to  that  time  preceding 
the  appointment  of  the  receiver  within  which  courts  of  equity  have 
announced  that  priority  claims  would  accrue,  and  having  shown  no 
special  equity  upon  which  they  can  rest  the  right  of  preference,  must 
fail  as  against  the  contract  rights  of  the  bondholders  secured  by  the 
mortgage. 

The  decree  is  affirmed. 
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GILBERT,  Circuit  Judge  (dissenting).  There  are  two  grounds  on 
which  I  think  it  should  be  held  in  this  case  that  the  mortgagee,  coming 
into  a  court  of  equity  seeking  equitable  relief,  and  asking  for  the  ap- 
pointment of  a  receiver,  should  be  required  to  do  equity,  and  submit  to 
the  preferred  payment  of  claims  of  the  appellant  whidi,  within  a  rea- 
sonable time  prior  to  the  receivership,  furnished  goods  to  keep  the 
mortgaged  property  a  going  concern,  in  the  expectation  of  payment 
out  of  the  income,  but  which  has  not  been  paid  because  of  the  diver- 
sion of  the  income  to  the  payment  of  interest  or  betterments.  One  is 
the  broad  principle  upon  which  the  equitable  right  rests.  As  stated  by 
Chief  Justice  Waite  in  Fosdick  v.  Schall,  99  U.  S.  235,  25  L.  Ed.  339, 
the  power  to  displace  a  mortgage  upon  the  corpus  or  upon  the  earnings 
"rests  upon  the  fact  that,  in  the  administration  of  the  affairs  of  the 
company,  the  mortgage  creditors  have  got  possession  of  that  which  in 
equity  belonged  to  the  whole  or  a  part  of  the  general  creditors.  What- 
ever is  done,  therefore,  must  be  with  a  view  to  a  restoration  by  the 
mortgage  creditors  of  that  which  they  have  thus  inequitably  obtained.'' 
An  equitable  right  of  so  meritorious  a  nature  should  not,  we  think,  be 
barred  by  an  artificial  rule  of  6  months  limitation,  or  by  a  lapse  of  time 
{within  the  statute  of  limitations)  other  than  a  delay  which  must  re- 
sult in  prejudice  to  the  mortgagee. 

This,  as  I  understand  it,  is  the  purport  of  all  the  decisions  of  the 
Supreme  Court  of  the  United  States,  and  in  no  reported  decision  of 
that  court  is  it  found  that  a  period  of  6  months  or  any  precise  period 
of  limitation  has  been  fixed.  In  Hale  v.  Frost,  99  U.  S.  389,  25  L.  Ed. 
419,  the  interveners  had  furnished  supplies  to  the  machinery  depart- 
ment of  the  railway  company  nearly  3  years  before  the  receiver  was 
appointed,  and  16  months  before  the  receivership  had  received  the 
notes  of  the  railway  company  for  the  balance  found  due.  The  court 
held  that  they  were  entitled  to  payment  in  full.  In  Burnham  v.  Bowen, 
111  U.  S.  776,  4  Sup.  Ct.  675,  28  L.  Ed.  596,  the  court  approved  the 
payment  of  the  intervener's  claim  for  a  balance,  due  1 1  months  before 
the  receivership,  for  coal  furnished  for  running  the  railway  company's 
locomotives.  In  Southern  Railway  Co.  v.  Carnegie  Steel  Co.,  176  U.  S. 
257,  20  Sup.  Ct.  347,  44  L.  Ed.  458,  the  decision  in  Burnham  v.  Bowen 
was  followed.  In  Va.  &  Ala.  Coal  Co.  v.  Central  R.  R.  &  Banking  Co., 
170  U.  S.  355,  18  Sup.  Ct.  657, 42  L.  Ed.  1068,  the  period  was  8  months. 
These  decisions  establish  the  principle  that  every  railroad  bondholder, 
in  accepting  his  bonds,  impliedly  agrees  that  the  current  debts  of  the 
mortgagor  incurred  in  the  ordinary  course  of  the  business  shall  be  paid 
from  the  income  before  he  shall  have  any  claim  thereon. 

The  case  of  Gregg  v.  Metropolitan  Trust  Co.,  197  U.  S.  183,  25  Sup. 
Ct.  415,  49  L.  Ed.  717,  does  not  hold  to  the  contrary.  In  that  case  it 
was  expressly  found  that  there  had  been  no  diversion  of  income  by 
which  the  mortgagee  had  profited  or  otherwise,  and  the  purport  of  the 
decision  was  that  claims  for  supplies  furnished  to  a  railroad  company 
within  6  months  before  the  appointment  of  a  receiver  are  not  entitled, 
under  the  general  rule,  to  precedence  over  a  lien  expressly  created  by  a 
mortage  recorded  before  the  contracts  for  such  supplies  were  made. 
But  in  that  case  the  court  cited  and  approved  its  own  decisions  which 
are  hereinabove  referred  to. 
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Other  federal  courts  have  denied  the  6  months  rule.  In  Farmers' 
Loan  &  Trust  Co.  v.  Kansas  City  &  N.  W.  R.  Co.  (C.  C.)  53  Fed.  182, 
Judge  Caldwell  allowed  claims  that  had  accrued  18  months  prior  to  the 
receivership,  and  said: 

'There  Is  no  fixed  rule  barring  preferential  debts  contracted  more  than  6 
months  before  the  appointment  of  the  receiver.    There  Is  no  ^6  months  rule.*  "* 

In  that  case  the  court  referred  to  Central  Trust  Co.  v.  St.  Louis,  A. 
&  T.  Ry.  Co.  (C.  C.)  41  Fed.  551,  in  which  case  an  interval  of  from  2 
to  3  years  had  elapsed  between  the  dates  of  the  mortgages  and  the 
receivership,  and  stated  that  Mr.  Justice  Brewer,  when  the  question 
thereafter  arose  as  to  what  debts  should  have  priority,  said : 

•"I  did  not  understand  from  the  parties  making  the  application  for  a  re- 
ceiver that  there  was  any  desire  or  thought  of  cutting  off  any  Just  claims  ac- 
cruing during  the  brief  period  which  has  elapsed  since  their  mortgage  was 
given,  and,  if  counsel  or  party  had  any  such  idea,  they  much  mistake  my  judg- 
ment in  the  premises.^ 

Again,  in  Northern  Pacific  R.  Co.  v.  Lamont,  69  Fed.  23,  16  C.  C. 
A.  364,  the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit  said: 

"A  preferential  debt  is  not  barred,  though  contracted  more  than  six  months 
before  the  appointment  of  a  receiver.  As  to  such  debts,  there  is  no  arbitrary 
'6  months  rule,'  as  has  been  often  decided." 

In  New  York  Guaranty  &  Indem.  Co.  v.  Tacoma  Railway  &  M.  Co., 
83  Fed.  365,  27  C.  C  A.  550,  this  court  held- that  a  claim  was  not  bar- 
red which  accrued  22  months  prior  to  the  receivership. 

In  the  present  case  the  appellant's  claim  has  all  the  elements  essen- 
tial to  an  equitable  preference:  (1)  The  goods  that  were  furnished 
were  of  the  nature  of  those  for  which  such  a  claim  is  preferred. 
About  25  per  cent,  of  the  appellant's  claim  is  for  materials  furnished 
which  were  used  for  repairs  and  replacements  of  public  service  sys- 
tems for  furnishing  water,  gas,  and  electric  light ;  about  37  per  cent* 
was  for  goods  furnished  and  used  for  service  connections  to  cus- 
tomers ;  and  about  42  per  cent,  was  for  making  extensions  and  bet- 
terments, and  for  laying  new  pipes  and  mains  in  the  place  of  those 
which  had  become  old  or  unfit  (2)  The  materials  furnished  were 
such  as  were  necessary  to  conserve  the  property  and  retain  the  fran- 
chises of  a  public  service  corporation.  In  Union  Trust  Co.  v.  Mor- 
rison, 125  U.  S.  609,  8  Sup.  Ct.  1008,  31  L.  Ed.  825,  the  court,  in 
giving  preference  to  such  a  claim,  said:  "The  ground  of  the  claim 
is  that  a  portion  of  the  property  covered  by  3ie  mortgage,  being 
in  peril  of  abstraction  and  loss,  was  rescued  and  saved  to  the  mort- 
gage by  the  act  of  the  petitioner."  (3)  The  evidence  shows  that  the 
income  of  the  corporation  was  diverted  to  the  payment  of  the  interest 
due  to  the  mortgage  bondholders.  (4)  The  goods  were  sold  and  credit 
extended  by  the  appellant  in  reliance  upon  payment  thereafter  out  of 
the  income  of  the  corporation. 

The  appellees  contend  tliat  the  appellant's  claim  is  mostly  for  re- 
construction, and  that  preferences  are  allowable  only  for  current  sup- 
plies, and  are  denied  for  betterments  and  new  construction  or  re- 
construction, citing  Thomas  v.  Western  Car  Co.,  149  U.  S.  95,  13 
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Sup.  Ct.  824,  37  L.  Ed.  663,  Lackawanna  Iron  &  Coal  Co.  v.  F.  L. 
&  T.  Co.,  176  U.  S.  298,  20  Sup.  Ct.  363,  44  L.  Ed.  475,  Toledo  R. 
R.  Co.  V.  Hamilton,  134  U.  S.  296,  10  Sup.  Ct.  546,  33  L.  Ed.  905, 
and  Porter  v.  Pittsburg  &  Bessemer  Steel  Co.,  120  U.  S.  649,  7  Sup. 
Ct  741,  30  L.  Ed.  830.  In  the  first  of  these  cases  the  claim,  which 
the  court  denied,  was  a  claim  for  rental  due  for  the  use  of  the  rail- 
road cars  of  another  company.  The  court  said  that  the  debt  was  not 
one  which  was  made  necessary  for  the  business  of  the  railroad  com- 
pany, or  the  preservation  of  its  property.  In  Toledo  R.  R..  Co.  v. 
Hamilton,  the  court  held  that  a  railroad  mortgage  cannot  be  displaced 
in  favor  of  a  claim  arising  from  building  a  dock  on  the  railroad  prop- 
erty, that  the  building  of  such  a  dock  was  original  consltruction  and 
not  the  keeping  up  as  a  going  concern  a  railroad  already  built,  that 
the  amount  due  was  no  part  of  the  current  expenses  of  operating  the 
road,  and  that  there  was  as  to  the  claimant  no  diversion  of  current 
earnings.  In  Porter  v.  Pittsburg  &  Bessemer  Steel  Co.,  the  rail- 
road, at  the  time  when  the  claims  accrued,  had  not  been  opened  for 
use.  There  was  no  "going  concern."  There  was  no  diversion  of 
income  to  pay  interest  on  mortgage  bonds,  and  the  claims  were  not 
for  expenses  or  repairs  which  went  toward  keeping  a  completed  road 
in  operation.  They  all  arose  from  the  original  construction  of  the 
road.  In  Lackawanna,  etc.,  Co.  v.  Farmers'  Loan,  etc.,  Co.,  the  claim 
was  for  rails  furnished  to  an  extent  which  led  the  court  to  say  that  it 
amounted  to  "the  construction  of  a  new  road";  that  the  claim  was 
not  for  materials  used,  and  was  not  a  "current  debt  made  in  the 
ordinary  course  of  business."  In  that  case  the  court  thus  summed 
up  the  decisions : 

"This  coart  has  uniformly  held  that  in  the  distribution  of  the  current  earn- 
ings of  an  insolvent  railroad  company,  whose  property  is  being  administered 
by  a  receiver,  mortgage  creditors  could  not  be  postponed  to  unsecured  cred- 
itors, unless  the  debts  due  the  latter  were  of  the  class  known  as  current 
debts  arising  in  the  ordinary  course  of  business  and  properly  chargeable  up- 
on current  receipts.  The  decision  in  each  case  has  been  more  or  less  con- 
troUed  by  its  special  facts." 

The  cases  just  referred  to  are  cases  of  the  classes  in  which  claims 
jto  preference  are  disallowed.  But  among  the  cases  which  more  close- 
ly resemble  the  case  at  bar,  and  which  are  controlling  here,  are: 
Fosdick  V.  Schall,  in  which  the  court  defined  the  allowable  claims  to 
be  those  which  were  "for  necessary  operating  and  managing  ex- 
penses, proper  ecuiipment,  and  useful  improvements";  Union  Trust 
Co.  V.  Illinois  Midland  Ry.  Co.,  117  U.  S.  434,  6  Sup.  Ct.  809,  29 
L.  Ed.  963,  in  which  necessary  repairs  and  operating  expenses  were 
held  to  include  the  expense  of  rails,  ties,  turntables  and  fences; 
Miltenberger  v.  Logansport  Ry.  Co.,  106  U.  S.  286,  1  Sup.  Ct.  140, 
27  L.  Ed.  117,  where  it  was  held  that  a  claim  for  frAght  balances 
was  entitled  to  preference  on  the  theory  that  a  failure  to  pay  such 
balances  might  disrupt  traffic  relations  with  other  carriers  and  thus 
cripple  the  road;  and  Southern  Railway  Co.  v.  Carnegie  Steel  Co., 
supra,  in  which  the  claim  was  for  Sttttl  rails  furnished  to  the  rail- 
way company,  and  in  which  the  court  held  the  allowable  claims  for 
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preference  to  be  debts  of  a  railway  company  contracted  In  flie  ordi- 
nary  course  of  its  business. 

The  appellees  deny  the  application  of  the  doctrine  of  Fosdick  v. 
Schall  to  water  companies,  and  they  refer  to  the  fact  that  the  mate- 
rial furnished  by  the  appellant  was  nearly  all  furnished  for  water 
supply.  They  cite  Wood  v.  Guaranty  Trust  Co.,  128  U.  S.  418,  9 
Sup.  Ct.  131,  32  L.  Ed.  472.  But  that  case  does  not  hold  that  the 
doctrine  is  inapplicable  to  water  companies.  The  court  declined  to 
express  an  opinion  on  that  question,  and  went  no  further  than  to 
observe  that  the  doctrine  of  Fosdick  v.  Schall  had  never  yet  been 
applied  to  any  case  except  to  that  of  a  railroad.  Nor  does  any  fed- 
eral case  hold  the  doatrine  inapplicable  to  water  companies.  In  Rey- 
bum  V.  Consumers'  Gas,  Fuel  &  Light  Co.  (C.  C.)  29  Fed.  561,  Judge 
Blodgett  held  the  doctrine  applicable  to  a  gas,  fuel  and  light  com- 
pany, and  said  that  the  doctrine  of  Fosdick  v.  Schall  is  "that,  for  the 
purpose  of  keeping  works  of  a  public  character,  within  which  the 
works  of  this  company  may  be  properly  included,  in  operation,  those 
who  have  given  the  company  credit  for  the  supplies  necessary  to 
keep  the  works  in  operation — current  operating  supplies— are  to  have 
a  lien."  In  Illinois  Trust  &  Savings  Bank  v.  Ottumwa  Electric  Ry. 
(C.  C.)  89  Fed.  235,  the  doctrine  was  held  applicable  to  a  company 
engaged  in  operating  an  electric  railway  system,  an  electric  lighting 
plant,  and  a  steam-heating  plant.  The  decision  in  that  case  was  on 
appeal  affirmed  in  Illinois  Trust  &  Savings  Bank  v.  Doud,  105  Fed. 
123,  44  C.  C.  A.  389,  52  L.  R.  A.  481. 

When  the  question  of  the  applicability  of  the  doctrine  is  approached, 
no  distinction  in  principle  is  discovered  between  a  railway  company 
and  a  water  company  organized  to  supply  a  municipality  with  water. 
Both  are  corporations  of  public  utility.  Both  enjoy  the  right  of 
eminent  domain.  Both  operate  under  a  public  franchise,  and  the 
service  rendered  to  the  public  by  a  railroad  company  in  the  transpor- 
tation of  passengers  and  freight  is  of  no  more  vital  importance  than 
the  service  of  a  water  company  in  furnishing  a  city  with  wholesome 
water,  with  the  attendant  advantage  of  protection  against  fire  and 
disease.  I  think  it  should  be  held  that  the  doctrine  is  applicable  to 
the  corporation  here  under  consideration. 

Another,  and  I  think  a  cpnclusive,  ground  for  reversing  the  de- 
cree, is  that  the  corporation  here  in  receivership  is  a  corporation  of 
the  state  of  Washington,  in  which  state  the  appellant,  a  foreign  cor- 
poration, was  doing  business,  and  by  the  laws  of  \shich  the  contracts 
between  the  parties  were  controlled.  The  Supreme  Court  of  Wash- 
ington in  Bellingham  Bay  Imp.  Co.  v.  Fairhaven  &  N.  W.  Ry.  Co., 
17  Wash.  371,  49  Pac.  514,  held  that  the  right  to  priority  of  lien  over 
a  mortgage  debt  in  favor  of  a  claim  for  supplies  furnished  a  rail- 
way company  is  not  lost  by  laches  in  asserting  it,  if  an  action  at  law 
to  enforce  the  demand  has  not  been  barred  by  the  statute  of  limita- 
tions. After  citing  Hale  v.  Frost,  99  U.  S.  389,  25  L.  Ed.  419, 
Burnham  v.  Bowen,  111  U.  S.  776,  4  Sup.  Ct  675,  28  L.  Ed.  596, 
and  Farmers'  L.  &  T.  Co.  v.  Kansas  City  &  N.  W.  R,  Co.  (C.  C.)  53 
Fed.  182,  and  quoting  from  the  latter  case  Judge  Caldwell's  language. 
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in  which  he  said,  "There  is  no  fixed  rule  barring  preferential  debts 
contracted  more  than  six  months  before  the  appointment  of  the  re- 
ceiver," the  court  said: 

"Upon  principle,  it  would  seem  but  Just  that  a  party  should,  in  the  ab- 
sence of  special  circumstances  of  controlling  importance,  be  entitled  to 
equitable  relief  for  the  full  period  in  which,  according  to  the  statute,  an  ac- 
tion might  be  maintained  at  law  to  enforce  the  demand.  If  the  lapse  of 
three  years  is  necessary  under  the  statute  to  bar  the  debt,  there  appears  to 
be  no  sufficient  reason,  genera Hy  speaking,  why  the  equitable  right  should 
be  barred  within  a  shorter  period." 

Such  has  been  the  established  and  settled  rule  of  the  state  of  Wash- 
ington for  20  years.  The  appellant  had  the  right  to  rely  upon  it  as 
the  law  of  the  state,  and  it  may  be  assumed  that  it  did  so  when  it 
sold  the  goods  and  extended  the  credit,  and  the  trustee  and  the  bond- 
holders were  chargeable  with  notice  of  it. 

Concerning  the  question  of  the  binding  force  upon  federal  courts 
of  the  decisions  of  local  state  courts,  Judge  Harlan,  in  Kuhn  v.  Fair- 
mont Coal  Co.,  215  U.  S.  349,  30  Sup.  Ct  140,  54  L.  Ed.  228,  after 
reviewing  the  decisions,  announced  these  rules: 

"(2)  Where,  before  the  rights  of  the  parties  accrued,  certain  rules  relating 
to  real  estate  have  been  so  established  by  state  decisions  as  to  become  rules 
of  property  and  action  in  the  state,  those  rules  are  accepted  by  the  federal 
courts  as  authoritative  declarations  of  the  law  of  the  state.  •  ♦  ♦  (4) 
So,  when  contracts  and  transactions  are  entered  into  and  rights  have  accrued 
under  a  particular  state  of  the  local  decisions,  or  when  there  has  been  no 
decision  by  the  state  coUrt  on  the  particular  question  involved,  then  the  fed- 
eral courts  properly  claim  the  right  to  give  effect  to  their  own  Judgment  as 
to  what  is  the  law  of  the  state  applicable  to  the  case,  even  where  a  differ-i 
ent  view  has  been  expressed  by  the  state  court  after  the  rights  of  parties  ac- 
crued. But  even  in  such  cases,  tor  the  sake  of  comity  andb  to  avoid  confusion, 
the  federal  court  should  always  lean  to  an  agreement  with  the  state  court, 
if  the  question  is  balanced  with  doubt" 

It  seems  clear  that  the  case  which  is  now  before  us  comes  within 
the  first  of  these  rules,  and  that  it  is  one  of  those  cases  where  a 
rule  established  by  state  decision  has  become  a  rule  of  property.  This 
case  does  not  involve  the  application  of  general  principles  of  commer- 
cial law,  or  of  contracts.  It  involves  the  rights  of  parties  to  the 
proceeds  of  property  located  in  the  state  of  Washington  which  is 
held  under  a  mortgage  made  in  that  state. 

It  is  uniformly  held  that  the  decisions  of  state  courts  as  to  the 
rights  of  parties  under  mortgages,  whether  of  real  or  personal  prop- 
erty, are  binding  upon  the  federal  courts,  notwithstanding  that  the 
state  decisions  involve  no  question  of  the  construction  of  a  state  stat- 
ute or  Constitution.  In  Etheridge  v.  Sperry,  139  U.  S.  266,  277,  11 
Sup.  Ct  565,  569  (35  L.  Ed.  171),  it  was  Said: 

"We  are  aware  that  there  is  great  diversity  in  the  ruUngs  on  this  question 
by  the  courts  of  the  several  states;  but,  whatever  may  be  our  individual  views 
as  to  what  the  law  ought  to  be  in  respect  thereto,  there  is  so  mucb  of  a  local 
nature  entering  into  chattel  mortgages  that  this  court  will  accept  the  settled 
law  of  each  state  as  decisive  in  respect  to  any  case  arising  therein." 

The  doctrine  of  that  case  was  applied  by  this  court  in  Peterson  v. 
Sabin,  214  Fed.  234,  130  C.  C.  A.  608,  in  which,  after  quoting  Ethe- 
ridge v.  Sperry,  this  court  said; 
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"We  are  to  Inquire,  therefore,  whether  the  question  here  presented  has 
been  directly  or  In  effect  determined  by  the  Supreme  CJourt  of  Oregon.  That 
court  has  distinctly  held  that,  where  a  mortgagee  has  given  the  mortgagor  un- 
limited power  to  dispose  of  the  mortgaged  property  for  his  own  use,  the 
mortgage  is  void  as  to  the  creditors  of  the  mortgagor,  even  though  there  was 
no  actual  fraudulent  Intent  on  the  part  of  either  of  the  parties  to  the  mort- 
gage." 

And  this  court  followed  the  construction  so  established  by  the  de- 
cision of  the  state  court.  In  City  of  Omaha  v.  Omaha  Water  Co., 
192  Fed.  246,  112  C.  C.  A.  504,  the  court  said: 

"The  decisions  of  the  Supreme  Court  of  Nebraska  concerning  the  nature 
and  extent  of  the  estate  or  rights  of  mortgagees  in  mortgaged  properly  are 
controlling  upon  us." 

In  Dugan  v.  Beckett,  129  Fed.  56,  63  C.  C.  A.  498,  it  was  held  that, 
in  determining  whether  a  chattel  mortgage  executed  by  a  bankrupt' 
was  fraudulent  on  its  face,  the  federd  courts  follow  the  decisions 
of  the  courts  of  last  resort  of  the  state  in  which  the  controversy  arose ; 
the  law  on  the  subject  being  regarded  as  a  rule  of  property.  In  Re 
Buchner  (D.  C.)  202  Fed.  979,  it  was  held  that  priority  of  mortgages 
executed  in  Illinois  on  land  located  in  that  state  is  to  be  determined 
in  accordance  with  the  decisions  of  the  Illinois  Supreme  Court.  In 
Re  Haywood  Wagon  Co.,  219  Fed.  655,  135  C.  C.  A.  391,  the  court 
said: 

"In  following  the  decisions  of  the  local  courts  upon  such  a  question  we 
are  following  the  rule  which  the  Supreme  Court  laid  down  in  Bftherldge  v. 
Sperry,  139  U.  S.  266  [11  Sup.  a.  565,  35  L.  Ed.  ITl]." 

In  Haggart  v.  Wilczinski,  143  Fed.  22,-  74  C.  C.  A.  176,  the  court 
said: 

"The  settled  law  of  the  state  on  the  subject  of  mortgages  is  regarded  as  a 
rule  of  property." 

In  Percy  Summer  Club  v.  Astle,  163  Fed.  1,  90  C.  C.  A.  527,  a  case 
which  involved  the  construction  to  be  given  the  language  of  a  deed, 
the  court  said: 

"Where,  however,  the  decision  of  the  state  court,  though  based  upon  the 
common  law,  Is  deemed  of  an  application  especially  local,  this  decision  is  giv- 
en an  authority  almost  as  great  as  would  be  assigned  to  it  if  it  construed  a 
state  statute" 

—citing  Burgess  v.  Seligman,  107  U.  S.  20,  33,  2  Sup.  Ct  10,  21  (27 
L.  Ed.  359),  where  it  was  said : 

"Since  the  ordinary  administration  of  the  law  is  carried  on  by  the  state 
courts,  it  necessarily  happens  that  by  the  course  of  their  decisions  certain 
rules  are  established  wbleh  become  rules  of  property  and  action  in  the  state, 
and  have  all  the  effect  of  law,  and  which  it  would  be  wrong  to  disturb." 

In  Dooley  v.  Pease,  180  U.  S.  126,  21  Sup.  Ct.  329,  45  L.  Ed.  457, 
a  case  which  involved  the  power  of  the  owner  of  personal  property  to 
sell  it  and  still  remain  in  the  possession  of  it,  so  as  to  exempt  it  from 
seizure  and  attachment,  the  court  said: 

"It  is  equally  well  established  that  the  courts  of  the  United  States  regard 
and  follow  the  policy  of  the  state  law  in  cases  of  this  kind." 
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In  Guffey  v.  Smith,  237  U.  S.  101,  35  Sup.  Ct.  526^  59  L.  Ed.  856, 
concerning  the  rights  which  pass  under  an  oil  and  gas  lease,  the  court, 
after  citing  the  decisions  from  the  Supreme  Court  of  the  state,  said ; 

"These  dedsions  constitute  rules  of  property,  and  nrnst  be  accepted  and  ap- 
plied in  passing  upon  the  complainants'  xlghts.** 

In  General  Electric  Co.  v.  Richardson  (D.  C.)  228  Fed.  758,  the 
court  followed  the  rule  established  by  the  Supreme  Court  of  Penn- 
sylvania that  conditional  sales  are  void  so  far  as  they  aflfect  the  rights 
of  bona  fide  purchasers,  and  held  that,  the  contract  being  a  Penn- 
sylvania contract,  the  law  of  that  state  was  a  rule  of  property  to  be 
applied  as  such  in  the  courts  of  the  United  States  in  any  controversy^ 
over  the  right  of  property,  whether  the  right  was  invoked  in  an  ac- 
tion at  law  of  in  proceedings  in  equity.    Ahd  in  Gilman  v.  Lamson 

Co.,  234  Fed.  507, C.  C.  A. ,  it  was  held  that  where,  at  the 

time  of  the  making  of  a  contract  to  be  performed  in  the  state  where 
made,  there  is  a  settled  rule  of  decision  of  that  state  as  to  the  dam- 
ages recoverable  for  its  breach,  sucji  rule  governs  in  an  action  for  its 
breach  in  the  federal  court 


NATIONAL  SURETY  CO.  y.  LINCOLN  COUNTY,  MONT. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    January  8, 1917.    Beheaxing  Denied 

February  13,  1917.) 

No.  2825. 

1.  Appeal  and  Error  «=»241 — REvraw — ^Motiow  fob  Judgment. 

Review  of  denial  of  motion  for  Judgment  is  limited  to  the  specific  ques- 
tions presented  on  the  motion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  U  1413- 
1416;   Dec.  Dig.  <S=>241.] 

2.  Appeal  and  Ebbob  ^=s»671(6) — Recobd — Questions  Pbesented  fob  Re- 

view. 

A  general  finding  being  made  on  a  trial  without  a  Jury,  review  is  limit- 
ed to  such  rulings  in  the  progress  of  the  trial  as  are  presented  by  bill  of 
exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {  2872 ; 
Dea  Dig.  «=>671(6).] 

t.  Pleading  ^=s>345(1) — ^Motion  fob  Judgment — Olebical  Ebbob  in  Bond. 

The  complaint  in  an  action  on  a  bond  to  secure  performance  of  a 
contract  will  not  be  held  insufficient,  on  defendant's  motion  for  Judgment 
because,  as  appears  by  the  exhibits,  the  bond  antedates  the  contract 
by  a  year,  the  complaint  showing  the  contract  to  be  a  modification  of  one 
a  year  earlier,  and  the  bond  showing  that  it  was  given  after  the  making 
of,  and  to  secure  performance  of,  the  modified  contract;  but  the  date  of 
the  bond  will  be  disregarded  as  a  clerical  error  in  copying  the  bond  for 
the  original  contract 

[Ed.  Note.--For  other  cases,  see  Pleading,  Cent.  Dig.  it  1055,  1057- 
1050;    Dec  Dig.  <9=»345{1).] 

4.  Pleading  <8=»7 — ^Pbbsumption — ^Violation  op  Law. 

Plaintiff,  suing  on  the  bond  of  the  contractor  for  construction  of  a 
bridge  over  a  navigable  stream,  need  not  allege  and  prove  that  its  con- 

r  ......  ^ 

^s»For  other  cases  see  same  topic  ft  KBY>NUMBER  In  all  Key-Nnmbared  Digests  A  Indexes 
238  F.— 45 
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structlon  was  with  tbe  approval  of  its  plans  required  by  Act  March  23, 
1906,  c.  1130,  34  Stat.  84  (Comp.  St.  1913,  f §  9961-9968) ;  as  It  wlU  not  be 
presumed  It  was  an  unlawful  structure. 
[Ed.  Note. — For  other  cases,  see  Pleading,  Cent.  Dig.  {  11;   Dec  Dig. 

tK  Navigable  Waters  ^=>1(7) — Evidence  of  Naviqabilitt. 

That  Congress  passed  an  act  authorizing  the  construction  of  a  bridge 
in  accordance  with  the  act  as  to  bridging  navigable  streams  does  not  of 
itself  establish  navigability  of  the  stream,  in  an  action  on  the  bridge 
builder's  bond. 

[Ed.  Note. — For  other  cases,  see  Navigable  Waters,  Cent.  Dig.  ff  12-15; 
Dec.  Dig.  «=>1{7).] 

6.  Principal  and  Substt  ^s>117 — ^Disohabob  of  Subbtt— Pbeicatubb  Pay- 

ments. 

A  contractor's  surety,  at  least  a  compcjisated  surety,  whether  a  com- 
pany or  individual,  to  be  discharged  by  payments  to  the  contractor  before 
the  stipulated  times,  must  show  that  it  suffered  some  injury  therefrom. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  S{  283- 
285;   Dec.  Dig.  «&=i>117.] 

7.  Principal  and  Substt  <d=s>90— Discharge — ^Application  of  Statute. 

Act  Mont.  March  10,  1909  (Laws  1909,  c  139)  {  3,  providing  how  a  surety 
company  may  be  released  from  liability  on  a  bond,  having  reference  only 
to  official  bonds,  has  no  application  to  the  bond  of  a  contractor  for  con- 
struction for  a  county. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  (  140; 
Dec.  Dig.  «=»90.] 

8.  Pbincipal  and  Surety  ^»117 — Dischaboe — Constbuction  of  Statutes. 

The  second  and  third  subdivisions  of  Rev.  Codes  Mont.  {  5686,  pro- 
viding that  a  surety  is  exonerated,  (1)  in  like  manner  with  a  guarantor, 
(2)  to  the  extent  to  which  he  is  prejudiced  by  any  act  of  the  creditor 
which  would  naturally  prove  injurious  to  the  remedies  of  the  surety  or 
inconsistent  with  his  rights,  or  which  lessens  his  security,  or  (3)  to  the 
extent  to  which  he  is  prejudiced  by  an  omission  of  the  creditor  to  do  any- 
thing, when  required  by  the  surety,  which  it  is  his  duty  to  do.  are  con- 
trolling, notwithstanding  section  5673,  providing  that  a  guarantor  is  ex- 
onerated, except  so  far  as  indemnilied  by  his  principal,  if  by  any  act  of 
the  creditor,  without  the.  guarantor's  consent,  the  obligation  of  the  prin- 
cipal is  altered  in  any  respect ;  so  that  a  surety  is  not  released  by  prema- 
ture payments  to  his  principal,  whereby  the  surety  could  not  be  injured. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  U 
283-285 ;   Dec.  Dig.  «S=>117.] 

9.  Appeal  and  Ebbob  ^=»931(4) — Pbesumption — Findings. 

It  must  be  assumed,  on  appeal  from  the  general  finding  for  plaintiff 
suing  a  contractor's  surety,  that  the  court  found  that  deviations  from 
plans  and  specifications  were  not  at  the  instance  of  plaintiff,  or  that  they 
were  such  as  were  permissible  under  the  terms  of  the  contract 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {  3764; 
Dec.  Dig.  €=»931(4).] 

10.  Pbincipal  and  Subett  ^=s>159— Building  Contract— Evidence  to  Hold 

Subety. 

Notwithstanding  any  difference  between  the  bridge  described  in  the 
bond  of  a  contractor  for  building  a  bridge,  and  that  described  in  the  speci- 
fications, the  surety,  sued  on  the  bond  because  of  the  fall  of  the  bridge 
constructed,  is  properly  denied  judgment;  there  being  no  evidence  to 
show  which  of  the  two  described  bridges  was  constructed. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  St 
428-435;  Dec.  Dig.  <Ss>159.] 

^S9For  other  caaes  bm  same  topic  ft  KET-NUMBER  In  all  Kay-Numbared  Dtgaata  A  Indaxaa 
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UL  Pbincifal  and  Subett  ^=s»90— Rexbask — Gbourds. 

Though  a  contract  for  constructing  a  bridge  for  a  county  provides  that 
certain  work  shall  be  done  If  ordered  by  the  engineer,  yet  there  being  no 
provision  requiring  ttie  county  to  be  represented  by  an  engineer,  the  fact 
that  it  had  none  does  not  release  the  contractor's  surety. 

[Ed.  Note.— For  other  casea^  see  Principal  and  Surety,  Cent.  Dig.  (  140; 
Dec  Dig.  ^=>90.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Montana;  Geo.  M.  Bourquin,  Judge. 

Action  by  the  County  of  Lincoln,  Montana,  against  the  National 
Surety  Company.  Judgment  for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

For  opinion  below,  see '231  Fed.  468. 

Clarence  H.  Gilbert,  of  Portland,  Or.,  Gunn,  Rasch  &  Hall,  of 
Helena,  Mont.,  Edmund  C.  Strode,  of  Lincoln,  Neb.,  and  Coy  Bur- 
nett, of  Portland,  Or.,  for  plaintiff  in  error. 

J.  B.  Poindexter,  Atty.  Gen.,  W.  H.  Poorman,  Asst.  Atty.  Gen.,  and 
Sidney  M.  Logan,  of  Kalispell,  Mont.,  and  James  M.  Blackford,  of 
Libby,  Mont.,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  The  defendant  in  error  entered  into 
a  contract  with  the  Coast  Bridge  Company,  whereby  the  latter  was  to 
construct  a  bridge  across  the  Kootenai  river  at  Rexford,  Mont.,  a 
swift  mountain  stream  more  than  400  feet  wide.  The  bridge  was  to 
be  for  highway  purposes,  to  be  18  feet  in  floor  width,  to  consist  of 
two  spans  each  220  feet  long,  supported  by  a  central  pier.  The 
bridge  company  agreed  to  provide  all  material  and  labor  and  to 
build  the  bridge  in  a  good,  workmanlike,  and  substantial  manner, 
"so  as  to  make  it  a  perfect  bridge,  according  to  the  plans  and  specifica- 
tions.*' The  bridge  company  was  to  furnish  the  plans  and  specifica- 
tions. The  bridge  was  completed  and  paid  for  late  in  the  fall  of 
1912,  and  early  in  the  spring  of  1913  the  central  pier  was  under- 
mined so  that  it  overturned  and  the  bridge  fell.  The  loss  was  total. 
The  defendant  in  error  brought  an  action  against  the  bridge  com- 
pany and  the  National  Surety  Company,  the  plaintiff  in  error,  to 
recover  the  sum  of  $30,000,  the  penal  sum  of  the  surety  company's 
bond.  The  case  was  tried  before  the  court,  a  jury  trial  having 
been  waived.  The  court  reached  the  conclusion  that  the  piles  of 
the  center  pier  were  not  driven  in  accordance  with  the  contract, 
and  that  because  thereof  the  pier  and  the  bridge  fell,  and  made  a 
general  finding  for  the  defendant  in  error,  and  entered  judgment 
for  $29,345  with  interest  and  costs.  No  special  findings  were  re- 
quested by  either  party.  At  the  conclusion  of  the  testimony,  the 
plaintiff  in  error  moved  for  judgment  in  its  favor,  not  on  the  ground 
that  there  was  no  evidence  sufficient  in  law  to  sustain  a  judgment 
for  the  defendant  in  error,  but  upon  the  alleged  insufficiency  of  the 
complaint  to  state  a  cause  of   action,   and  upon   certain   specified 
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grounds  on  which  it  was  contended  that  the  plaintiff  in  error  was 
discharged  of  liability  upon  its  bond. 

[1,2]  On  this  writ  of  error  we  are  limited  to  the  consideration 
of  the  specific  questions  which  were  presented  on  the  motion  for  a 
judgment.  It  is  well  settled  that  if  a  jury  trial  is  waived,  and  a  gen- 
eral finding  is  made  by  the  court,  review  in  an  appellate  court  is 
limited  to  such  rulings  of  the  trial  court  in  the  progress  of  the  trial 
as  are  presented  by  a  bill  of  exceptions.  In  Dunsmuir  v.  Scott,  217 
Fed.  200,  133  C.  C.  A.  194,  this  court  said: 

**The  question  whether  or  not,  at  the  close  of  the  trial,  there  Is  substantial 
evidence  to  sustain  a  finding  in  favor  of  one  of  the  parties  to  the  action,  is 
a  question  of  law  which  arises  in  the  progress  of  the  trial.  Where  the  trial 
is  before  a  Jury,  that  question  is  reviewable  on  exception  to  a  ruling  upon  a 
request  for  a  peremptory  instruction  for  a  verdict  Where  the  trial  is  before 
the  court,  it  is  reviewable  upon  a  motion  which  presents  that  issue  of  law 
to  the  court  for  its  determination  at  or  before  the  end  of  the  trial." 

See,  also.  Mason  v.  Smith,  191  Fed.  502,  112  C.  C.  A.  146;  National 
Surety  Co.  v.  United  States,  200  Fed.  142,  118  C.  C.  A.  360;  New 
York  Life  Ins.  Co.  v.  Dunlevy,  214  Fed.  1,  130  C.  C.  A.  473;  Tier- 
nan  v.  Chicago  Life  Ins.  Co.,  214  Fed.  238,  131  C.  C.  A.  284. 

[3]  One  ground  on  which  it  is  contended  that  the  complaint  fails 
to  state  a  cause  of  action  is  that  the  contract  therein  presented  as  an 
exhibit  bears  date  February  5,  1912,  whereas  the  bond  which 
is  also  presented  as  an  exhibit  bears  date  February  20,  1911, 
and  in  the  body  of  the  complaint  it  is  alleged  that  the  contract 
was  entered  into  on  December  18,  1911.  But  the  complaint  alleges, 
also,  that  during  the  month  of  February,  1912,  the  defendant  in  er- 
ror and  the  Coast  Bridge  Company  made  certain  modifications  of 
the  specifications,  attached  to  and  made  a  part  of  such  contract,  "a 
copy  of  which  contract,  together  with  the  changed  and  modified 
specifications  thereunto  annexed  and  made  a  part  of  tlie  same,  is 
hereto  annexed,  marked  'Exhibit  A,'  and  made  a  part  of  this  com- 
plaint." And  it  alleges  that  the  bond  was  conditioned  upon  the 
bridge  company's  compliance  with  all  the  tenns,  conditions,  and  pro- 
visions in  said  contract,  and  the  changed  and  altered  plans  and  specifi- 
cations mentioned.  The  discrepancy  between  the  date  which  the 
contract  bears  and  the  date  of  the  bond  alleged  in  the  complaint  was 
not  called  to  the  attention  of  the  court  below.  The  contract  of  De- 
cember 18,  1911,  and  plans  and  specifications  referred  to  therein, 
were  introduced  in  evidence  without  objection.  Pursuant  to  a  stip- 
ulation of  the  parties,  permission  was  granted  to  amend  the  com- 
plaint by  alleging  that  the  original  contract  was  made  on  December 
18th,  and  the  agreement  modifying  the  same  on  February  S,  1912. 
The  plaintiff  in  error  then  interposed  a  general  objection  to  the  in- 
troduction of  any  evidence  in  support  of  the  complaint  as  amended, 
upon  the  ground  that  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  It  appears  from  the  opinion  that  this 
objection  was  for  the  "purpose  of  the  record,"  and  that  no  defect  in 
the  complaint  was  pointed  out.  The  court  overruled  it  "as  of  a  class 
disfavored,  in  that  it  tends  to  defeat  justice  rather  than  to  promote 
it,"  and  stated  that  if  the  complaint  was  defective  an  amendment 
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would  be  allowed,  and  "if  necessary  the  amendment  is  deemed  made 
to  conform  to  proof."  The  case  went  to  trial  on  the  understanding 
of  all  parties,  so  far  as  the  record  discloses,  that  the  bond  sued  up- 
on was  the  bond  given  for  the  performance  of  the  contract  under 
which  the  bridge  was  constructed ;  and  the  bond  on  its  face  shows 
that  it  was  given  to  secure  the  performance  of  that  contract.  It  re- 
fers to  the  contract  of  December  18,  1911,  to  the  bond  which  the 
bridge  company  had  given  for  the  performance  thereof,  to  the  fact 
that  the  original  contract  had  been  changed  and  altered,  and  a  new 
contract  had  been  made  in  accordance  with  the  changed  plans  and 
specifications,  and  to  the  fact  that  the  county  commissioners  had  or- 
dered that  a  new  bond  be  given,  and  then  it  declares  that  the  Coast 
Company  and  its  surety  undertake  that  the  principal  therein  shall 
faithfully  and  truly  observe  and  comply  with  all  the  terms  of  the 
contract  as  altered.  The  fact  that  the  bond  which  was  then  executed 
bore  date  December  20,  1911,  must  be  disregarded  as  a  clerical  error 
which  resulted  from  inadvertence  in  copying  the  previous  bond. 

[4,  6]  One  ground  of  the  motion  of  the  plaintiff  in  error  was  that 
there  was  neither  allegation  nor  proof  that  approval  of  the  plans  and 
specifications  for  the  bridge,  or  permission  for  its  construction,  had 
been  obtained  from  the  War  Department.  In  this  connection,  it  is 
contended,  also,  that  the  complaint  was  insufficient  for  failure  to  al- 
lege that  said  permission  and  approval  were  had.  In  the  original 
contract  between  the  defendant  in  error  and  the  bridge  company,  it 
was  stipulated  that  the  contract  should  not  take  effect  until  the  War 
Department  "has  approved  the  plans  and  specifications  and  granted 
permission  for  the  construction  of  said  bridge."  In  the  contract  of 
February  5,  1912,  that  stipulation  was  omitted.  An  act  of  Con- 
gress was  duly  passed  authorizing  the  construction  of  the  bridge,  the 
same  to  be  built  in  accordance  with  the  act  of  Congress  of  March 
23,  1906  (34  Stat.  84),  an  act  which  requires  that  a  bridge  over  navi- 
gable waters,  authorized  by  Congress,  shall  not  be  built  until  the 
plans  have  been  approved  by  the  Secretary  of  War  and  the  Chief 
of  Engineers,  and  provides  that  any  person  who  shall  be  guilty  of 
a  violation  thereof  shall  be  deemed  guilty  of  a  misdemeanor  and  on 
conviction  shall  be  punished  by  a  fine.  The  prohibition  is  against 
persons  constructing  or  commencing  to  construct  bridges  without 
complying  with  the  requirements  of  the  statute.  The  act  defines 
"persons,"  as  therein  used,  to  include  "municipalities,  quasi  municipal 
corporations,  corporations,  companies,  and  associations."  The  com- 
plaint contains  no  allegation  that  the  plans  and  specifications  upon 
which  the  bridge  was  constructed  were  approved  by  the  War  De- 
partment, and  there  is  no  proof  to  that  effect.  No  objection  was  in- 
terposed on  that  account  during  the  progress  of  the  trial,  and  no  men- 
tion was  made  of  that  omission  until  the  motion  was  made  by  the 
plaintiff  in  error  for  a  judgment  in  its  favor. 

The  court  below  in  denying  the  motion  was  of  the  opinion  that, 
since  the  contract  to  construct  the  bridge  had  been  performed,  it 
must  be  presumed  that  it  was  lawfully  performed,  and  that  the  neces- 
sary approval  was  had,  and  that  the  obligation  to  secure  the  ap- 
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proval  rested  upon  the  contractor  as  much,  if  not  more  than  upon 
the  county,  that  the  surety  engaged  that  its  principal  would  lawfully 
perform,  and  that,  if  the  latter  unlawfully  performed  its  contract, 
the  surety  was  not  discharged.  In  so  ruling  we  think  the  court  below 
committed  no  error.  We  tfiink  that  it  should  be  presumed  that,  when 
the  bridge  company  began  the  construction  work,  it  had  determined, 
as  it  was  its  duty  to  do,  that  the  conditions  upon  which  it  could  law- 
fully proceed  had  been  complied  with.  There  is  nothing  in  the  record 
to  suggest  even  remotely  that  this  was  not  done,  and  we  may  assume 
that  if,  in  fact,  it  was  not  done,  the  plaintiff  in  error  would  have 
availed  itself  of  that  defense  by  pleading  it  in  its  answer.  Moreover, 
there  is  no  evidence  in  the  record  that  the  Kootenai  river  was  a 
navigable  Stream  at  the  place  where  the  bridge  was  constructed,  or 
elsewhere.  The  fact  that  Congress  passed  an  act  authorizing  the 
construction  of  the  bridge  does  not  of  itself  establish  the  navigability 
of  the  stream. 

The  plaintiff  in  error  relies  upon  Texarkana  &  Ft  S.  Ry.  Co.  v.  Par- 
sons, 74  Fed.  408,  20  C  C.  A.  481,  in  which  it  was  held  that  those  who 
seek  to  justify  the  erection  or  maintenance  of  a  bridge  across  a  naviga- 
ble river,  which  obstructs  its  navigation,  upon  the  ground  that  Congress 
authorized  its  erection  and  maintenance,  must  show  that  it  was  con- 
structed and  is  maintained  in  accordance  with  the  requirements  of  the 
act  of  Congress.  In  that  case  it  was  conceded  that  the  bridge  had  not 
been  constructed  in  accordance  with  the  specified  requirements  of  the 
War  Department.  Undoubtedly,  if  th'e  defendant  in  error  here  had 
been  sued  for  damages  to  a  vessel,  caused  by  collision  with  the  pier  of 
the  bridge,  and  the  plaintiff  had  alleged,  as  did  the  plaintiff  in  his  com- 
plaint in  the  Texarkana  Case,  that  the  bridge  was  an  unlawful  struc- 
ture, the  defendant  in  error  would  have  been  required  to  allege  and 
prove  that  it  was  built  in  accordance  with  thie  requirements  of  the  War 
Department.  But  that  is  not  the  present  case.  Whether  the  bridge 
across  the  Kootenai  was  a  lawful  structure  is  not  a  question  involved 
in  the  action.  The  question  is  whether  the  surety  is  liable  for  damages 
for  the  loss  of  a  bridge  which  has  been  constructed  presumably  with 
the  surety's  knowledge  of  all  the  preliminary  facts.  The  act  of  con- 
structing a  bridge  without  the  approval  of  the  War  Department  is 
malum  prohibitum  and  not  malum  in  se,  and  a  court  would  be  going 
far  if  it  indulged  the  presumption,  in  the  absence  of  proof,  that  the 
bridge  in  question  was  unlawfully  constructed. 

[6-8]  We  find  no  error  in  the  refusal  of  the  trial  court  to  render 
judgment  for  the  plaintiff  in  error  on  the  ground  that  it  was  released 
and  relieved  from  liability  by  reason  of  the  premature  payments  on  the 
contract.  The  contract  provided  that  25  per  cent,  of  the  contract  price 
should  be  paid  upon  completion  of  the  concrete  piers,  50  per  cent,  upon 
the  arrival  of  the  steel  for  the  bridge  at  the  bridge  site,  and  the  re- 
mainder upon  the  completion  and  acceptance  of  the  bridge.  It  was 
shown  that  under  a  resolution  of  the  county  commissioners  of  July  26, 
1912,  one-half  of  the  contract  price  was  paid  in  advance  of  the  arrival 
of  any  of  the  materials,  or  the  performance  of  any  work,  and  that  an 
additional  $12,500  was  paid  before  the  central  pier  was  constructed^ 
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and  that  these  pajmients  were  made  by  the  issuance  and  delivery  of 
county  warrants.  It  is  not  shown  that  the  plaintiff  in  error  was  in- 
jured, or  could  have  been  injured  or  prejudiced,  in  any  way,  by  these 
advanced  payments.  The  case  is  to  be  distinguished  from  those  which 
arise  under  buildinj^  contracts  for  structures  upon  which  liens  may  be 
placed.    In  32  Cyc.  223,  it  is  said : 

"And  if  a  payment  by  the  owner  does  not  impair  any  security  to  the  benefit 
of  which  the  surety  is  entitled,  tb»  latter  is  not  discharged." 

The  plaintiff  in  error  was  a  compensated  surety.  As  to  such  sure- 
ties, the  strictness  of  the  old  rule  has  been  relaxed,  and  it  is  now  held 
♦  that  such  a  company  must  show  that  it  suffered  some  injury  by  reason 
of  the  alteration  of  the  terms  of  the  contract  before  it  can  be  discharged 
from  its  liability.  Williams  v.  Pacific  Surety  Co.,  77  Or.  210,  146  Pac. 
147,  149  Pac.  524;  Leiter  v.  Dwyer  Plumbing  Co.,  66  Or.  474,  133  Pac. 
1180;  Manhattan  Co.  v.  United  States  F.  &  G.  Co.,  77  Wash.  405,  137 
Pac.  1003;  Atlantic  Trust  &  Deposit  Co.  v.  Laurinberg,  163  Fed.  690, 
90  C.  C.  A.  274;  Baglin  v.  Title  Guaranty  &  Surety  Co.  (C.  C.)  166 
Fed.  356,  affirmed  in  178  Fed.  682,  102  C.  C.  A.  182;  United  States 
Fidelity  &  Guaranty  Co.  v.  United  States,  178  Fed.  692,  102  C.  C.  A. 
192;  Pittsburg-Buffalo  Co.  v.  American  Fidelity  Co.,  219  Fed.  818, 
135  C.  C.  A,  488;  American  Bonding  Co.  v.  United  States,  233  Fed. 
364,  147  C.  C.  A.  300;  Guaranty  Co.  v.  Pressed  Brick  Co.,  191  U.  S. 
416,  24  Sup.  Ct.  142,  48  X.  Ed.  242.  And  such  is  the  rule  in  Montana 
as  to  all  sureties  whether  compensated  or  not.  Dodd  v.  Vucovich,  38 
Mont.  188,  99  Pac.  296.  In  that  case  the  court  gave  effect  to  section 
5686,  Revised  Codes  of  Montana,  which  provided : 

"A  surety  is  exonerated:  (1)  In  Uke  manner  with  a  ^arantor;  (2)  to  the 
extent  to  which  he  is  prejudiced  by  any  act  of  the  creditor  which  would 
naturally  prove  injurious  to  the  remedies  of  the  surety  or  inconsistent  with 
his  rights,  or  which  lessens  his  security ;  or  (3)  to  the  extent  to  which  he  is 
prejudiced  by  an  omission  of  the  creditor  to  do  anything,  when  required  by 
the  surety,  which  it  is  his  duty  to  do.*' 

And  the  court  said : 

"In  the  absaice  of  any  showing  that  the  surety  was,  or,  indeed,  could  have 
been,  injured  or  prejudiced  by  these  changes,  he  was  not  released  from  lia- 
bility." 

The  plaintiff  in  error  contends  that  the  effect  of  the  Montana  stat- 
utes is  to  give  to  surety  companies  in  that  state  all  "the  rights  and  lia- 
bilities of  private  persons,"  and  refers  to  section  3  of  the  act  of  March 
10, 1909  (Session  Laws  of  1909,  p.  209),  which  provides  that: 

"Such  company  may  be  released  from  its  liability  on  a  bond  on  the  same 
terms  and  conditions  that  are  by  law  prescribed  for  the  release  of  individual 
sureties." 

That  section,  however,  relates  only  to  the  manner  in  which  a  surety 
may  be  relieved  from  an  official  bond,  a  manner  which  is  specified  in 
sections  403,  404,  et  seq.,  of  the  Montana  Codes.  It  has  nothing  to  do 
with  sureties  on  construction  contracts.  Nor  is  the  fact  that  in  Mon« 
tana  surety  companies  are  given  all  the  "rights  and  liabilities"  of  pri- 
vate persons  material  to  the  present  controversy.    It  should  be  con- 
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ceded  that  in  Montana,  as  elsewhere,  a  private  person,  if  he  is  a  com- 
pensated surety,  is  to  be  dealt  with  under  the  rules  which  apply  to  a 
compensated  surety  company.  But  the  plaintiff  in  error  relies  also 
upon  section  5673,  which  provides : 

''A  guarantor  Is  exonerated,  except  so  far  as  he  may  be  indemnified  by  the 
principal,  if  by  any  act  of  the  creditor,  without  the  consent  of  the  guarantor, 
the  original  obligation  of  the  principal  is  altered  in  any  respect,  or  the  reme- 
dies or  rights  of  the  creditor  against  the  principal,  in  respect  thereto,  in  any 
wise  impaired  or  suspended." 

The  contention  is  that,  since  under  section  5686  a  surety  is  exon- 
erated in  like  manner  with  a  guarantor,  the  strict  rule  of  section  5673 
is  applicable  here.  We  think,  however,  that  the  second  and  third  sub-  ' 
sections  of  section  5686  are  controlling,  and  that  such  is  the  effect 
of  the  decision  of  the  Supreme  Court  of  Montana  in  the  case  above 
cited.  It  may  be  added  tfiat  on  the  trial  the  defendant  in  error  of- 
fered proof  that  the  surety  company  had  been  indemnified  by  the 
bridge  company.  The  testimony  was  excluded  by  the  court,  but  there 
was  received  in  evidence  a  letter  of  March  14,  1914,  from  the  Assist- 
ant General  Solicitor  of  the  plaintiff  in  error  to  the  attorneys  for  the 
defendant  in  error,  stating  that : 

"This  company  was  merely  surety  on  the  bond  in  question,  and,  of  course, 
must  be  governed  by  the  instructioiis  and  directions  of  its  indemnitors  in  all 
matters  arising  under  it" 

[9]  A  ground  on  which  the  motion  of  the  plaintiff  in  error  was 
based  was  that  the  plaintiff  in  error  was  released  and  relieved  from 
liability  by  reason  of  the  change  in  the  location  of  the  central  pier 
and  the  lowering  of  the  floor  of  the  bridge,  which  it  is  contended 
constituted  material  departures  from  the  contract  The  plaintiff  is 
error  in  its  answer  made  no  defense  that  there  had  been  variations, 
or  that  it  was  released  thereby.  The  contract  provided  that  should 
the  county  at  any  time  order  alterations,  deviations,  additions,  or 
omissions  not  therein  provided  for,  it  should  be  at  liberty  to  make 
the  same;  the  expense  to  be  added  to  or  deducted  from  the  amount 
of  the  contract  price.  McClayn,  the  superintendent  of  the  bridge 
company,  testified  that  Geary,  one  of  the  county  commissioners,  want- 
ed the  location  of  the  bridge  moved  16  feet,  and  that  thereupon  the 
center  pier  of  the  bridge  was  placed  16  feet  nearer  the  Rexford  side 
of  the  river  than  it  was  shown  on  the  plan,  and  that  the  floor  of  the 
bridge  was  lowered  3  feet  Geary  testified  that  the  location  of  the 
central  pier  was  changed  at  the  instance  of  Whitlock,  the  president 
of  the  bridge  company;  that  it  was  done  at  Whitlock's  suggestion, 
to  avoid  the  possibility  of  water  cutting  out  the  gravel  around  one 
of  the  piers;  and  that  he  (the  witness)  had  nothing  to  do  with  the 
lowering  of  the  floor.  It  is  not  shown,  and  it  is  inconceivaHe,  that 
the  mere  lowering  of  the  floor  of  the  bridge  3  feet  was  a  material 
alteration  of  the  plans,  and  there  is  no  evidence  that  the  change  of 
the  position  of  the  central  pier  enhanced  the  difficulty,  peril,  or  ex- 
pense of  the  construction.  The  only  testimony  on  that  subject  is  that 
of  McClayn,  who  testified  that  it  placed  the  pier  that  was  not  quite 
In  the  center  of  the  river  further  out  in  the  center,  "and  the  river 
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swirling  around  this  way  would  have  a  bigger  sweep  at  the  pier  than 
it  would  have  if  it  had  been  left  10  feet  further  away  to  the  Rex- 
ford  shore."  We  must  assume,  from  the  general  finding  of  the  court 
in  favor  of  the  defendant  in  error,  that  the  court  found,  either  that 
these  deviations  from  plans  and  specifications  were  not  made  at  the 
instance  of  the  county,  or  that  they  were  alterations  such  as  were 
permissible  under  the  terms  of  the  contract. 

[10]  Another  ground  of  the  motion  was  that  the  bond  refers  to 
a  contract  for  the  construction  of  a  "two-span  riveted  bridge,  together 
with  three  concrete  piers" ;  whereas,  the  bridge  which  was  built  was 
a  "two-span  pin  connected  bridge,  with  one  concrete  and  two  tubular 
piers,"  "by  reason  of  which  the  surety  company  is  not  liable."  The 
contention  seems  to  be  based  upon  the  fact  that  the  bond  recites  that 
the  contract  is  for  the  erection  complete  of  a  "two-span  riveted  bridge 
together  with  three  concrete  piers,"  while  the  specifications  call  for 
two  220-foot  pin  connected  spans  for  a  superstructure,  resting  on 
one  stream  pier  and  two  shore  piers.  The  specifications  were  not 
explained  by  any  witness,  and  it  is  not  shown  that  there  is  any  sub- 
stantial difference,  or,  indeed,  any  difference  at  all  between  the  bridges 
thus  described.  If  the^e  is  a  difference,  the  specifications  being  more 
specific,  and  being  a  part  of  the  contract,  should  control.  But,  in 
any  view,  the  motion  was  properly  denied,  for  the  reason  that  there 
was  no  evidence  to  show  which  of  the  two  described  bridges  was 
constructed. 

[11]  Nor  was  it  ground  for  releasing  the  surety  that  the  plaintiff 
in  error  appointed  no  engineer  or  inspector  to  supervise  the  construc- 
tion of  the  bridge.  The  contract  twice  mentions  an  engineer.  It  pro- 
vides that  the  approaches  to  the  span  shall  be  of  such  length  as  the 
local  engineer  may  designate.  This  evidently  refers  to  a  highway 
engineer,  and  his  supervision  of  the  roadways  approaching  the  bridge. 
Again,  it  is  provided  that: 

"After  excavation  is  made  to  the  full  depth,  pUes  shaU  be  driven  inside,  if 
BO  ordered  by  the  engineer.** 

This  must  have  referred  to  an  engineer  of  bridge  construction,  and 
it  should  be  considered  in  connection  with  the  undisputed  testimony 
that  the  bridge  company  represented  to  the  county: 

"That  they  were  competent  bridge  engineers,  competent  construction  en- 
gineers, and  that  if  pilings  were  necessary  they  would  so  advise  us,  and,  if 
it  were  necessary  to  drive  pilings,  they  would  driVe  them.** 

But  there  was  no  provision  requiring  that  the  county  be  represented 
by  an  engineer,  and  the  fact  that  the.  county  had  no  such  engineer 
tends  in  no  degree  to  excuse  the  bridge  company  for  its  failure  to 
carry  out  its  contract. 

We  find  no  error  in  the  denial  of  the  motion  of  plaintiff  in  error 
for  judgment 

The  judgment  is  affirmed. 
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CREAT  NORTHERN  RT.  C50.  v.  WILLARD. 

(Circuit  Ck)art  of  Appeals,  Ninth  Circuit    January  8,  1917.) 

No.  2753. 

Neolioencb    ^=9184(3)  —  Daitgeboxtb    Pbemises  —  Iitjxtbt    to    Tsespassiko 
Child. 

ETldence,  In  an  action  for  injury  to  a  young  boy  by  the  falling  of 
some  of  the  ties  in  a  pile  on  a  railroad  right  of  way,  near  a  highway, 
while  he  and  another  boy  were  climbing  up  and  down  the  pile,  held  In- 
sufficient to  fix  any  liability  on  the  railroad  company,  though  It  was 
charged  with  knowledge  that  the  boys  of  the  neighborhood  were  accustom- 
ed to  play  on  them,  and  that  they  were  attractive  for  that  purpose ;  such 
knowledge  carrying  with  it  the  further  knowledge  that  for  weeks  and 
months  older  boys  had  climbed  and  played  on  the  pile  without  causing 
any  of  the  ties  to  fall  or  inflict  Injury  on  any  one,  the  ties  being  peeled, 
hewn  on  both  sides,  and  piled  eight  high  in  rows,  as  close  together  as 
possible,  there  being  no  evidence  that  it  was  necessary  or  customary  to 
brace  ties  so  piled,  and  the  piles,  made  by  the  seller  of  the  ties,  beiog 
at  the  appropriate  place  for  their  use  by  the  company. 

[Ed.  Note. — ^For  other  cases,  see  Negligence,  Cent.  Dig.  (  267 ;  Dec  Dig. 
«=»134(3).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
Division  of  the  Eastern  District  of  Washington;  Frank  H.  Rudkin, 
Judge. 

Action  by  Leslie  Willard,  a  minor,  by  Joseph  J.  Lavin  his  guardian  . 
ad  litem,  against  the  Great  Northern  Railway  Company.    Judgment  for 
plaintiff,  and  defendant  brings  error.    Reversed  and  remanded  for  new 
trial. 

The  minor  in  whose  behalf  this  action  for  damages  was  brought  against  the 
plaintlflT  In  error  as  defendant  in  the  court  below  was  9  years  of  age  when  he 
received  the  injury  complained  of  by  the  falling  on  him  of  some  ties  from  a 
pile  of  ties  alleged  in  the  complaint  to  have  been  stacked  on  the  right  of  way 
of  the  plaintiff  in  error  railway  company,  at  the  town  of  Sprlngdale,  Stevens 
county,  state  of  Washington,  through  which  town  there  was  one  public 
street  or  roadway  crossing  the  railroad  track,  and  near  which  street  the  pile 
of  ties  in  question  stood,  the  complaint  alleging  that  the  ties  weighed  up- 
wards of  800  pounds  each,  and  were  piled  in  about  10  rows  of  eight  ties  high 
in  each  row;  that  they  were  not  braced,  and  that  for  a  number  of  montbs 
prior  to  the  day  of  the  happening  of  the  accident  "said  pile  of  ties  and  said 
structure  was  enticing,  alluring,  and  attractive  to  children  of  tender  years, 
both  boys  and  girls,  and  said  pile  of  ties  was  of  such  character  as  to  be  at- 
tractive to  children,  and  of  such  character  as  to  appeal  to  childish  curiosity 
and  instincts,  and  for  a  n\imber  of  months  prior  to  the  date  hereinafter  re- 
ferred to,  a  large  number  of  children,  attracted  thereby,  played  in,  upon,  and 
about  the  premises  of  defendant  upon  and  about  said  structure,  and  said  pile 
of  ties,  all  of  which  was  known  by  defendant,  or  in  the  exercise  of  ordinary 
care  should  have  been  known  by  defendant'*;  that  on  or  about  the  23d  day  of 
February,  1914,  the  minor  In  question,  not  knowing  or  appreciating  the  condi- 
tion of  the  pile,  went  upon  it,  when  a  large  number  of  the  ties  fell,  throwing 
him  to  the  ground  and  inflicting  the  injuries  for  which  the  suit  was  brought 
The  defendant  company  did  not  deny  that  the  boy  was  injured  by  the  falling 
of  the  ties,  but  put  in  issue  the  other  material  allegations  of  the  complaint, 
and  here  insists  upon  its  contention  made  bi  the  court  below  that  the  case 
made  by  the  evidence  did  not  Justify  its  submission  to  the  Jury,  and  that  the 
court  should  have  granted  its  motion  made  upon  the  conclusion  of  all  of  the 
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evidence  for  a  directed  verdict  In  Its  favor;  and  that  la  tbe  ma^  question 
here  presented  for  determination. 

Charles  S.  Albert  and  Thomas  Balmer,  both  of  Spokane,  Wash.,  for 
plaintiff  in  error. 

Plummer  &  Lavin,  of  Spokane,  Wash.,  for  defendant  in  erron 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge  (after  stating  the  facts  as  above).  The  evidence 
in  the  case  is  without  any  substantial  conflict  upon  any  material  point. 
It  shows  that  the  ties  in  question  were  cut  from  the  farm  of  one  C.  W. 
Magers,  and  by  him  sold  to  the  plaintiff  in  error,  he  agreeing  to*  haul 
and  pile  them  at  Springdale,  which  he  did  with  the  assistance  of  his 
two  sons.  Magers,  who  was  a  witness  on  behalf  of  the  plaintiff,  testi- 
fied, among  other  things,  that: 

''Nobody  on  behalf  of  the  company  directed  the  manner  or  where  these 
ties  should  be  piled ;  nothing  more  than  their  bill  In  the  depot ;  they  specified 
the  way  they  should  be  piled  and  the  shape  of  the  ties  also.*' 

The  record  shows  that  when  the  defendant  company  offered  in  evi- 
dence the  directions  posted  in  the  depot  (designated  in  the  record  as 
Defendant's  Exhibit  No.  7),  specifying  how  the  ties  should  be  piled,  the 
plaintiff  objected  to  its  introduction,  which  objection  was  sustained  by 
the  court,  and  which  ruling  is  here  assigned  as  error.  That  exhibit  was 
a  notice  reading,  in  part,  as  follows : 

rnE3S 

"WUl  be  pnrdiased  by  this  company  at  Its  option  until  further  notice  as 
per  description,  price  and  specifications  given  hereon,  at  all  stations  on  the 
Spokane  and  Marcus  Divisions  of  the  Great  Northern  Railway  in  United 
States  between  Troy,  Mont,  and  Dean,  Wash.,  Including  all  main  and  branch 
lines  In  limits  described.  [Specifications  regarding  character,  sizes,  and  prices 
of  ties  omitted  as  immaterial.]  Note— Following  Instructions  must  be  fol- 
lowed In  piling  ties  on  right  of  way: 

"Permission  must  be  obtained  at  all  stations  at  which  there  are  agents  to 
pile  ties  on  the  company's  right  of  way,  and  agent  will  designate  place  where 
they  are  to  be  piled.  Ties  must  be  piled  at  all  stations  or  sidings  bet^veen 
switches  on  skids  at  or  above  grade,  convenient  for  loading. 

"They  must  be  piled  eight  ties  or  more  high  with  a  space  of  three  feet 
between  ranks  with  the  small  end  of  each  tie  facing  the  track. 

"The  first  rank  to  be  not  less  than  eight  feet  from  the  nearest  rail,  and  no 
ties  shall  be  to  exceed  50  feet  from  the  track.  AU  ties  must  be  piled  on  the 
ends  so  Inspector  can  see  whether  they  are  all  of  an  even  length. 

"No  peeling  of  ties  will  be  allowed  on  company's  right  of  way. 

"These  instructions  must  be  strictly  followed  or  you  will  be  required  to  fult 
nlsh  necessary  help  to  rehandle  the  ties  for  their  protection,  economical  han- 
dling when  loading,  or  for  Inspection. 

"Cards  to  show  ownership  of  ties  and  address  of  owner  wlU  be  furnished 
by  tihe  purchasing  agent,  Inspector,  or  station  agent  They  must  be  filled  out 
In  Ink,  as  provided  for,  and  attached  to  each  pile. 

"Any  person  or  persons  violating  these  terms  will  be  considered  trespassers, 
and  will  assume  all  risk  and  be  held  Uable  for  all  damage  caused  by  their 
action.  All  ties  put  out  In  accordance  with  this  circular  and  received  by  the 
company  will  be  Inspected  monthly  when  practicable,  commencing  with  Sep- 
tember, 1913,  and  payments  made  within  thirty  days  after  the  month  In  which 
inspection  is  made." 
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We  think  the  railway  company  was  entitled  to  introduce  the  exhibit 
in  evidence  for  the^piirpose  of  showing  that  by  the  terms  of  the  sale 
the  ties  in  question  'were  not  stacked  by  the  company  but  by  the  seller, 
Magers,  and  to  have  that  fact  considered  by  the  jury  in  connection 
with  the  balance  of  the  evidence,  in  the  event  the  case  should  be  sub- 
mitted to  them.  But  without  at  all  considering  the  contents  of  the  ex- 
hibit (which,  as  has  been  said,  was  not  admitted  in  evidence)  we  are 
of  the  opinion  that  the  evidence  was  insufficient  to  fix  any  liability 
upon  the  defendant  company,  and  therefore  that  no  case  was  made  for 
the  consideration  of  the  jury.  It  shows  that  the  ties  were  hauled  as 
cut,  that  they  were  hewn  on  both  sides  and  peeled,  and  that  the  cutting 
and  hauling  extended  from  about  the  1st  of  January  to  the  20th  of 
February,  and,  in  consequence  of  the  season  of  the  year,  had  more  or 
less  snow  and  ice  on  them.  The  ties,  which  varied  in  width  from  6  to 
12  or  14  inches,  were  piled  8  high  and  in  rows  as  they  came,  as  clo* 
together  as  possible,  but  necessarily  resulting  in  there  being  several 
inches  of  space  between  many  of  them,  owing  to  the  difference  in  width 
of  the  respective  ties.  There  were,  according  to  the  evidence,  about 
80  of  them  in  all,  the  first  hauled  being  laid  in  the  place  of  other  ties 
just  removed  and  the  balance  on  skids  first  laid  upon  the  snow,  which 
was,  at  the  time,  about  12  inches  deep. 

In  addition  to  the  street  or  roadway  that  has  been  mentioned,  there 
was  a  path  leading  past  the  pile  of  ties,  along  which  people  passed  in 
going  from  one  side  of  the  railway  to  the  other.  There  was  testimony 
on  the  part  of  the  plaintiff  that  for  many  weeks  it  had  been  the  custom 
of  the  boys  in  the  town  of  Springdale  to  play  upon  the  pile  of  ties  in 
question,  a  number  of  them  being  much  older,  and  presumably  heavier, 
than  the  plaintiff,  and  that  until  the  accident  to  the  latter  none  of  the 
ties  had  ever  fallen.  For  example,  a  brother  of  the  plaintiff,  Claire 
Willard,  stated: 

That  he  was  17  years  old  (when  testifying,  the  plaintiff  then  being  11),  and 
had  lived  in  Springdale  about  10  years.  "I  have  played  on  this  pile  of  ties 
referred  to  In  the  testimony,"  said  the  witness.  "Every  once  In  a  while  1 
would  be  on  them.  One  day  I  would  be  on,  and  then  I  wouldn't  be  on  for 
quite  awhile.  It  would  be  along  in  the  evening.  It  would  not  be  very  long. 
Sometimes  in  the  afternoon.  I  have  been  on  the  tie  pile  with  them,  but  I 
have  not  noticed  how  many  boys  was  on  there,  three  or  four.  I  have  not 
noticed  any  more  than  that  on  them  at  any  one  time.  I  was  there  once  in 
awhile  while  the  ties  were  piled  there.  They  was  piled  one  on  top  of  the 
other.  Some  was  close  together  and  others  farther.  They  were  apart  all  the 
way  from  that  far  down,  for  instance  (illustrating)  about  8  inches.  •  •  ♦ 
I  paid  no  particular  attention  to  this  particular  pile  before  this,  and  don't 
l^member  particularly  with  reference  to  it  at  all.  I  played  on  there  once  a 
day,  and  then  for  a  long  time  would  not  play  there.  When  I  played  up  and 
down  on  these  ties  none  of  them  fell  with  me,  and  I  never  knew  of  themt  hav- 
ing fallen  on  anybody." 

The  witness  Clifford  Ragsdale,  called  on  behalf  of  the  plaintifl,  who 
also  testified  that  he  lived  in  Springdale,  and  was  15 years  old,  said: 

"I  played  on  this  pile  of  ties  two  or  three  times  a  day  for  an  hour  for  about 
two  months.  Sometimes  two  or  three  or  two  to  four  boys  would  play  there 
with  me.  This  was  before  Leslie  got  hurt  These  ties  were  piled  on  top  of 
each  other.  Some  were  close  together,  and  some  had  holes  in  them.  These 
holes  would  be  about  6  inches.    •    •    •    I  played  on  these  ties  before.     I 
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played  with  Leslie  on  them  before  he  got  hurt,  once.  I  was  not  around  the 
day  Jimmy  Stevens  was  with  him  (James  Stevens  being  the  boy  who  was  with 
Leslie  when  he  was  injured).  I  would  get  on  top  of  the  ties,  crawl  up  on 
them,  and  sit  down.  I  never  had  any  difficulty  with  them.  They  never  fell 
down  with  me.  I  never  paid  any  particular  attention  to  this  particular  pile 
of  ties  that  was  there." 

The  witness  Ervin  La  Prance,  also  called  as  a  witness  on  behalf  of 
the  plaintiff,  testified  that  he  also  lived  in  Springdale  and  was  15  years 
of  age.    He  said : 

**I  know  the  pile  of  ties  that  has  been  described.  I  played  there  prior  to  the 
time  Leslie  was  injured  about  half  an  hour  for  about  a  month.  Two  or  three 
boys  would  be  playing  there.  Wood  tag.  •  •  •  I  didn't  play  with  Leslie. 
I  played  with  other  boys.  Some  of  the  piles  looked  all  right  to  me.  J  don't 
remember  anything  particular  about  this  particular  pile,  or  the  way  it  was 
piled,  or  anything  of  that  sort.  None  of  these  ties  ever  fell  with  me  playing 
there." 

The  witness  Frank  Veenhuis,  also  called  on  behalf  of  the  plaintiff, 
testified  that  he  was  13  years  of  age  and  lived  at  Springdale.    He  said : 

"in  going  to  and  from  school  I  pass  by  the  pile  of  ties  described,  about  six 
times  a  day,  about  5  feet  from  them  on  the  roadway.  I  noticed  five  or  six 
boys  playing  on  the  ties  before  Leslie  was  hurt  Playing  hide  and  go  seek 
and  cross  tag.  Had  continued  for  two  or  three  months.  That  occurred  al- 
most daily,  at  night  most  of  the  time  before  the  train  came  in,  after  school. 
On  Saturdays  sometimes,  too.  I  never  paid  any  particular  attention  to  this 
pile*  I  don't  know  how  they  were  piled.  •  ♦  •  I  remember  playing  on 
this  particular  pile.  I  have  seen  a  lot  of  the  boys  playing  on  that  pile.  This 
was  a  couple  of  weeks  we  were  playing  on  the  pile.  We  didn't  play  all  of 
the  time  on  these  ties.  When  we  did  play  on  them,  the  ties  did  pot  fall^ 
We  did  not  play  on  them,  we  played  around  them.  The  oth^  boys  got  on, 
but  I  didn't    The  ties  did  not  faU  with  them." 

The  witness  J.  P.  Brown,  also  called  on  behalf  of  the  plaintiff,  testi- 
fied, among  other  things,  as  follows : 

"I  helped  the  Magers  unload  two  loads  of  ties.  Whether  them  was  the  ties 
that  fell  or  not,  I  could  not  say.  We  unloaded  them  right  near  the  street,  cm 
the  south  side  of  the  depot  between  the  depot  and  the  livery  bam  on  the 
south  side  of  the  railroad  track  and  on  the  east  side  of  the  street  On  the 
east  side  of  the  roadway.  I  should  judge  about  75  feet  from  the  livery  bam, 
and  about  the  same  distance  from  the  railroad  track.  We  placed  the  ties 
we  unloaded  close  to  the  street  right  near  the  street  I  think  this  was  in 
January,  1914.  I  had  nothing  to  do  with  the  ties,  only  to  help  Mr.  Magers. 
They  were  not  my  property.  He  said  they  were  too  heavy  for  him  to  handle 
alone,  and  he  asked  me  to  go  and  help  him.  I  handled  these  ties.  Some 
of  them  were  pretty  heavy.  They  was  tamarack,  and  there  was  snow  and 
ice  on  them,  which  made  them  pretty  heavy  to  handle.  I  should  judge  they 
would  weigh  300  pounds  each.  Mr.  Magers  directed  the  place  where  they 
should  be  pUed.  I  don't  know  whether  any  of  the  agents  of  the  company 
were  around  there.  Mr.  Magers  just  drove  up  there  and  unloaded  the  ties 
where  he  stopped,  and  threw  some  little  poles  down,  probably  3  inches  through 
and  we  unloaded  the  ties,  and  I  had  nothing  more  to  do.  They  were  piled 
on  top  of  the  snow.  I  should  judge  there  was  a  foot  of  snow  under  the  ties, 
if  not  more.  There  was  snow  or  ice  when  the  ties  were  piled  there.  Some  of 
them  when  they  were  piled  were  together,  or  almost  together,  and  others 
would  lay  3  inches  apart  I  didn't  place  any  support  or  brace  against  them, 
or  anybody  else  that  I  seen.  I  passed  there  a  number  of  times  and  noticed 
the  ties,  and  never  noticed  them  being  braced  in  any  way.  •  •  •  We  put 
down  skids.    I  guess  there  was  all  of  a  foot  of  snow  on  the  ground.    We  un« 


Digitized  by 


Google 


718  238  FEDERAL  REPORTEB 

loaded  the  ties  on  the  skids.  The  skids  was  put  down  on  top  of  the  snow,  and 
the  ties  laid  on  the  skids.  Some  of  the  ties  would  not  go  over  150  and  others 
would  weigh  300." 

There  was  other  testimony  of  the  same  character ;  the  foregoing  is 
the  substance  of  it. 

It  was  further  shown  by  the  evidence  that  at  the  time  of  the  accident 
the  plaintiff  and  the  boy  James  Stevens  were  climbing  up  and  down 
the  pile  of  ties  in  question,  when  some  of  them  fell,  inflicting  the  injury 
for  which  the  action  was  brought — whether  the  ties  slipped  and  fell 
by  reason  of  the  melting  of  the  ice  and  snow,  or  from  having  been,  to 
some  extent,  displaced  by  the  previous  climbing  on  them  of  the  older 
boys,  or  from  defective  stacking,  does  not  appear,  and  from  the  nature 
of  things  most  likely  can  never  be  known.  The  fact  remains,  however, 
that  the  pile  of  ties  in  question  appears  to  have  withstood  the  previ- 
ous climbing  of  older  and  presumably  heavier  boys  from  time  to  time, 
for  weeks  and  months ;  that  they  were  essential  to  the  upkeep  of  the 
railroad,  and  were  stacked  by  the  seller  of  them  on  the  company's  right 
of  way  at  the  appropriate  place  for  their  use,  and,  conceding  that  the 
agents  of  the  appellant  company  may  be  properly  held  to  have  known 
that  the  boys  of  the  neighborhood  were  accustomed  to  play  upon  them, 
and  that  they  were  attractive  for  that  purpose,  the  knowledge  so  im- 
puted carries  with  it  the  further  knowledge  on  the  part  of  such  agents 
that  for  weeks  and  months  the  older  boys  had  climbed  and  played  upon 
the  pile  without  causing  any  of  the  ties  to  fall  or  to  inflict  any  injury 
upon  any  one.  The  law  enjoins  upon  railroad  companies  the  duty  of 
maintaining  their  roads  in  a  safe  condition,  which  manifestly  cannot  be 
done  without  replacing  worn-out  and  defective  ties,  with  new  ones,  a 
supply  of  which  must  necessarily  be  providejd  and  kept  piled  by  the 
companies  at  convenient  places  on  their  rights  of  way.  There  was 
nothing  in  the  evidence  tending  to  show  that  it  was  at  all  necessary 
to  brace  ties  so  piled,  or  that  it  had  ever  been  customary  to  do  so. 

We  are  of  the  opinion  that  the  case  made  for  the  plaintiff  by  the 
evidence  failed  to  show  any  liability  on  the  part  of  the  appellant  for 
the  injuries  received  by  the  plaintiff,  that  there  was  no  fact  or  circum- 
stance shown  by  it  from  which  the  jury  would  have  been  authorized  to 
draw  any  inference  or  conclusion  of  negligence  on  the  part  of  the  rail- 
way company,  and  therefore  that  the  latter  was  entitled  to  a  directed 
verdict  in  its  favor. 

We  think  the  cases  of  Railroad  Company  v.  Stout,  17  Wall.  657,  21 
ly.  Ed.  745,  known  as  the  Turntable  Case,  and  Coeur  d'Alene  Liun- 
ber  Company  v,  Thompson,  215  Fed.  8,  131  C.  C.  A.  316,  L.  R.  A. 
191 5 A,  731,  decided  by  this  court,  unlike  the  present  one  and  inap- 
plicable to  it.  In  the  former  case  the  catch  which  locked  the  turn- 
table when  not  in  use  by  the  railroad  company  had  been  broken,  and 
had  not  been  repaired,  although  the  agents  of  the  company  knew 
that  boys  were  accustomed  to  go  and  play  upon  the  turntable,  a  part 
of  which  amusement  would  naturally  be  the  turning  oif  the  turntable 
while  they  were  on  or  about  it,  and  it  was,  moreover,  in  that  case 
proved  to  have  been  usual  with  railroad  companies  to  have  upon  their 
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.turntables  a  latch  or  bolt  or  some  simaar  instrument.    The  Supreme 
Court  there  said,  among  other  things  : 

"It  was  to  be  expected  that  the  amusement  of  the  boys  would  l)aye  been 
found  In  turning  this  table  while  they  were  on  it  or  about  It.  This  could 
certainly  have  been  prevented  by  locking  the  turntable  when  not  in  use  by  the 
company.  It  was  not  shown  that  this  would  cause  any  considerable  expense 
or  inconvenience  to  the  defendant  It  could  probably  have  been  prevented 
by  the  repair  of  the  broken  latch.  This  was  a  heavy  catch  which,  by  drop- 
ping into  a  socket  prevented  the  revolution  of  the  table.  There  had  been  one 
on  this  table  weighing  some  8  or  10  pounds,  but  it  had  been  broken  off  and  had 
not  been  replaced.  It  was  proved  to  have  been  usual  with  railroad  companies 
to  have  upon  their  turntables  a  latch  or  bolt  or  some  similar  instrument.  The 
Jury  may  well  have  believed  that  If  the  defendant  had  incurred  the  trifling 
expense  of  replacing  this  latch,  and  had  taken  the  slight  trouble  of  putting 
it  in  its  place,  these  very  small  boys  would  not  have  taken  the  pains  to  lift 
it  out,  and  thus  the  whole  difficulty  have  been  avoided.  Thus  reasoning,  the 
Jury  would  have  reached  the  conclusion  that  the  defendant  had  omitted  the 
care  and  attention  it  ought  to  have  given,  that  It  was  negligent  and  that  its 
negligence  caused  the  injury  to  the  plaintiff.  The  evidence  is  not  strong,  and 
the  negligence  is  slight,  but  we  are  not  able  to  say  that  there  is  not  evidence 
sufficient  to  Justify  the  verdict  We  are  not  called  upon  to  weigh,  to  measure, 
to  balance  the  evidence,  or  to  ascertain  how  we  should  have  decided  if  acting 
as  Jurors." 

The  death  of  t;he  child  involved  in  Coeur  d'Alene  Lumber  Co.  v. 
Thompson,  resulted  from  drowning  in  a  shallow  well,  the  allegation 
of  the  complaint  in  that  regard  being: 

"That  for  some  time  prior  to  the  1st  day  of  June,  1911,  the  defendant  had 
owned,  operated,  and  maintained  a  sawmilling  and  woodworking  plant  lo- 
cated upon  its  lands  in  the  dty  of  St  Maries,  in  the  state  of  Idaho;  that 
as  part  of  the  plant  the  defendant  had  caused  to  be  excavated  a  certain  cis- 
tern or  weU,  which  was  used  by  it  for  the  storage  of  water  in  connection  with 
its  milUng  plant;  that  some  months  prior  to  the  1st  day  of  June,  1911.  the 
defendant  caused  all  of  its  buildings,  machinery,  and  appliances  to  be  moved 
from  its  lands  in  the  city  of  St  Maries,  but  carelessly  and  negligently  failed 
to  fill  up  or  cover  the  cistern  or  well  excavated  by  it  and  carelessly  and  neg- 
ligently permitted  the  cistern  or  well  to  remain  open  up  to  and  including  the 
Ist  day  of  June,  i911 ;  that  on  that  date  the  cistern  or  well  had  become  filled 
with  water  to  a  depth  of  aboat  10  feet  and  had  become  extremely  dangerous 
to  children  of  tender  years  and  to  others  who  had  occasion  to  go  upon  the 
premises,  either  for  business  or  for  pleasure,  and  the  lands,  maintained  as 
aforesaid  by  the  defendant,  had  become  and  were  dangerous  premises ;  that 
for  many  months  prior  to  the  1st  day  of  June,  1911,  the  minor  son  of  the 
plaintiff,  Bemarr  Thompson,  with  numerous  other  children  living  in  the  city 
of  St.  Maries,  had  frequently  and  habitually  gone  upon,  over,  and  across  the 
lands  and  premises  of  the  defendant  to  the  vicinity  of  the  cistern  or  well  for 
the  purpose  of  play  and  amusement  all  of  which*  was  known  by  the  defend- 
ant or  oould  have  been  known  by  it  in  the  exercise  of  reasonable  care,  and 
ought  to  have  been,  and  was,  anticipated  by  it  and  its  agents  and  servants; 
that  the  dangerous  condition  of  the  premises  of  the  defendant  and  the  danger 
of  small  children  falling  into  its  cistern  or  well  and  becoming  drowned,  and 
the  habitual  use  of  the  premises  by  Bernarr  Thompson  and  other  companions 
and  children  of  tender  years  was  open  and  notorious  up  to  the  time  ol  the 
death  of  said  Bemarr  Thompson,  and  was  well  known  to  the  defendant;  that 
on  account  of  the  tender  years  of  Bemarr  Thompson  he  did  not  know  or  ap- 
preciate the  dangerous  condition  of  the  premises  of  the  defendant;  that  on 
the  1st  day  of  June,  1911,  Bemarr  Thompson,  in  company  with  other  children, 
were  playing  in,  about  &ri<3  upon  the  premises  of  the  defendant  and  close  to 
and  in  the  immediate  vicinity  of  the  cistern  or  well  excavated  by  it,  which  at 
that  time  was  ffiled  with  water  up  to  and  on  a  level  with  the  ground;  that 
said  Bemarr  Thompson,  while  so  playing  therein  and  thereabout  accidental" 
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ly  and  Inadvertently  fell  Into  the  cistern  or  well  and  was  drowned;  that  the 
negligence  and  carelessness  on  the  part  of  the  defendant  In  falling  and  neg- 
lecting to  fill  up  or  cover  the  cistern  or  well  which  had  been  excavated  by  it 
was  the  proximate  and  sole  cause  of  the  death  of  Bernarr  Thompson.*' 

In  addition  to  a  denial  of  the  allegations  of  the  complaint,  the  de- 
fendant to  that  action  set  up  as  matter  of  affirmative  defense  that  it 
had  been,  at  all  of  the  times  mentioned  in  the  complaint,  the  owner 
of  a  certain  described  piece  of  land,  and — 

"that  on  the  14th  day  of  September,  1907,  the  defendant  entered  into  a  written 
contract  with  a  certain  copartnership  doing  business  under  the  firm  name  of 
Schmidt  Bros.,  to  manufacture  into  timber  and  lumber  for  the  defendant  all 
of  the  logs  then  being  on  the  lands  above  described  and  owned  by  the  defend- 
ant ;  that  thereupon  Schmidt  Bros,  erected  a  sawmill  on  the  lands  of  the  de- 
fendant, and  engaged  in  manufacturing  lumber  for  the  defendant,  pursuant 
to  the  terms  of  the  contract,  up  to  and  including  the  month  of  October,  1908; 
that  in  the  operation  of  the  sawmill  by  Schmidt  Bros.,  and  without  the  knowl- 
edge of  the  defendant,  sawdust  accumulated  in  piles  adjacent  to  the  sawmill ; 
that  back  of  the  sawmill  there  was  a  small  ravine,  which  sloped  from  a  hill- 
side toward  the  mill  site  of  Schmidt  Bros.;  that  water  flowed  through  the 
ravine  and  terminated  at  the  piles  of  sawdust  into  a  small  pool  or  sink,  form- 
ing a  pond  about  25  or  30  feet  long  and  about  12  or  15  feet  wide ;  that  the 
pool  or  pond  was  off  and  out  of  the  way  of  any  public  highway ;  that  at  all 
times  mentioned  in  the  answer  the  pool  or  pond  remained  open,  uninclosed. 
and  unpovered,  and  that  it  was  caused  by  Schmidt  Bros,  leaving  upon  their 
mill  site  piles  of  sawdust,  against  which  the  waters  in  the  ravine  flowed, 
stood,  and  remained ;  that,  if  any  well  was  dug  by  Schmidt  Bros,  upon  the 
premises,  the  defendant  had  no  knowledge  thereof.  The  defendant  further  al- 
leged in  its  answer  that  the  plalntifC  knew  of  the  existence  of  the  pool  or  pond 
of  water,  and  knew  that  his  minor  son  was  in  the  habit  of  going  upon  the 
premises,  and  that  the  carelessness  and  negligence  of  the  plaintiff  in  failing 
to  exercise  due  care,  control,  and  supervision  over  his  minor  son,  and  in  omit- 
ting to  restrain  and  prevent  him  from  entering  upon  the  premises  of  the 
defendant,  were  the  proximate  causes  of  the  death  of  his  son." 

We  held  the  allegations  of  the  complaint  sufficient  to  constitute 
a  cause  of  action,  and  in  respect  to  the  affirmative  defense  set  up  as 
follows : 

''It  appears  from  the  testimony  that  on  the  14th  day  of  September,  1907. 
the  defendant  entered  into  a  written  agreement  with  a  copartnership  doing 
business  under  the  firm  nani^  of  Schmidt  Bros.,  wherein  and  whereby  the  lat- 
ter agreed  to  saw  and  manufacture  into  timber  and  merchantable  lumber  logs 
to  be  furnished  to  them  by  the  defendant  herein,  and  to  be  cut  from  fractional 
section  27,  township  46  north,  range  2  W.  of  Boise  meridian,  for  a  stipulated 
price  particularly  set  forth  in  the  agreement.  Schmidt  Bros,  were  to  begin 
the  work  of  manufacturing  the  timber  for  the  defendant  by  the  15th  day  of 
October,  1907,  if  it  was  possible  for  them  to  have  their  mUl  set  up  by  that 
time.  It  was  further  agreed  between  the  parties  that  the  timber  was  to  be 
sawed  at  aU  times  under  the  direction  of  the  defendant  herein,  its  agent  or 
manager.  It  further  appeared  from  the  testimony  that  pursuant  to  this  agree- 
ment the  mill  was  built  by  Schmidt  Bros.,  and  operations  thereon  were  begun 
about  November  1,  1907;  that  Schmidt  Bros.,  continued  to  operate  the  mill  in 
the  performance  of  their  contract  with  the  defendant  for  about  a  year,  com- 
pleting their  contract  at  that  time,  although  the  miU  was  not  removed  from 
the  premises  of  the  defendant  untU  the  year  1910.  It  further  appeared  from 
the  testimony  that,  for  the  purpose  of  obtaining  water  for  the  operation  of 
their  mUl,  Schmidt  Bros,  dug  a  well  at  a  point  on  the  defendant's  land  near 
the  mUl,  where  there  was  a  smaU  spring  in  a  ravine  or  gulch.  The  well 
was  about  0  feet  deep,  and  about  4  feet  wide  and  6  feet  long.  It  waa  dug  in 
«UGh  manner  that  the  spring  was  right  In  the  bottom  thereof,  and  constituted 
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the  source  of  supply  of  water  for  the  well.  The  sides  of  the  well  were  curbed 
with  2-lnch  planking,  which  extended  up  to,  but  not  above,  the  surface  of  the 
ground.  When  the  mllj  was  not  being  operated  and  water  not  being  drawn 
from  the  well,  it  filled  up  and  overflowed  through  a  drain  extending  down  the 
ravine  or  gulch.  In  the  operation  of  the  mill  sawdust  was  deposited  in  piles 
In  the  vicinity  of  the  well,  and  at  the  time  of  the  death  of  the  minor  son  of 
the  plaintiff  the  drain  or  outlet  had  become  clogged  with  sawdust,  causing  the 
waters  of  the  well  to  back  up  and  accumulate  above  the  top  of  the  well  prop- 
er, forming  a  pond  or  pool  about  8  or  10  feet  wide  and  about  18  or  20  feet 
long.  The  pool  or  pond  thus  formed  consisted  of  a  rim  of  shallow  water  6 
or  8  inches  deep,  terminating  abruptly  in  the  well  which  it  surrounded.  The 
testimony  also  tended  to  show  that  by  reason  of  the  muddy  condition  of  the 
water,  and  the  sawdust  surrounding  the  pool  and  floating  thereon,  the  well 
at  the  bottom  thereof  was  not  visible." 

It  will  be  seen  that  the  facts  of  "each  of  the  cases  from  which  the 
foregoing  quotations  have  been  taken  were  essentially  different  from 
the  facts  appearing  in  the  case  now  before  us,  and  we  are  of  the 
opinion  that  the  doctrine  applied  in  those  cases  is  inapplicable  here, 
and  should  not  be  so  extended  as  to  embrace  the  facts  of  this  case. 

The  judgment  is  reversed,  and  the  cause  remanded  to  the  court 
below  for  a  new  trial. 


ZENOR  V.  McFARLIN  (two  cases). 

In  re  B.  A.  LOOKWOOD  GRAIN  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    December  4,  lOie.) 

Nos.  ie2,  456ft. 

X.  Bankbuftot   ^=s»345 — Claims — ^Pbefebencbs — ^Tbust   Funds. 

One  who  deUvered  grain  to  a  warehouseman,  who  subsequently  became 
bankrupt  after  selling  the  grain,  is  not  entitled  to  a  preference  for  the 
value  of  the  grain,  unless  there  is  clear  proof  that  the  proceeds  of  the 
sale  went  into  a  specific  fund,  or  into  specifically  identified  property,  which 
came  into  the  hands  of  the  trustee  in  bankruptcy ;  it  not  being  sufficient 
that  it  went  into  the  general  assets  of  the  bankrupt,  and  thereby  increased 
his  estate. 

[Ed.  Note. — VoT  other  cases,  see  Bankruptcy,  Cent  Dig.  §{  531,  532, 
634,  539,  540;   Dec.  Dig.  <8s»345.] 

2.  Bankbuptot   ^s»340 — Claims — ^Pbehc&enob — Evidbncb. 

On  a  (daim  against  a  trustee  of  a  bankrupt  warehouseman,  evidence 
held  insufficient  to  trace  any  proceeds  from  the  sale  of  claimant's  grain 
to  property  or  funds  which  came  into  the  hands  of  the  trustee,  and 
therefore  not  to  entitle  the  claimant  to  a  preference. 

[Ed.  Note.— Fbr  other  cases,  see  Bankruptcy,  Cent.  Dig.  {  527;  Dec  Dig. 
«s»340.] 

Petition  to  Revise  Order  and  Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Iowa;  Martin  J.  Wade, 
Judge. 

In  the  matter  of  the  B.  A.  Lockwood  Grain  Company,  bankrupt. 
The  claim  of  Francis  Zenor  against  M.  McFarlin  as  receiver  and  trus- 
tee in  bankruptcy  to  a  preference  right  to  the  assets  of  the  bankrupt 
III''-         '  11.      I  . .       ■  ■  .    I.  .11.        II  .      0 

0s»For  other  casM  sm  samfl  topic  ft  KBY-NVMBER  In  all  Key-Numbered  Olgeata  ft  Indezee 
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was  denied  by  the  District  Court,  and  the  claimant  appeals  and  peti- 
tions for  revision.    Petition  to  revise  denied,  and  decree  afl5rmed. 
See,  also,  225  Fed.  873. 

William  G.  Harvison,  of  Des  Moines,  Iowa  (Dale  &  Harvison,  of 
Des  Moines,  Iowa,  and  E.  H.  Addison,  of  Nevada,  Iowa,  on  the  brief), 
for  appellant  and  petitioner. 

Charles  Hutchinson  and  Oscar  Strauss,  both  of  Des  Moines,  Iowa 
(Clark,  Byers  &  Hutchinson,  of  Des  Moines,  Iowa,  on  the  brief),  for 
appellee  and  respondent. 

Before  SMITH  and  CARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

SMITH,  Circuit  Judge.  About  August  24,  1914,  in  a  bankruptcy 
pro<:eeding  against  the  B.  A.  Lockwood  Grain  Company,  M.  McFarlin 
was  appointed  receiver  of  its  property,  and  subsequently,  upon  the 
adjudication  of  bankruptcy  about  September  2, 1914,  he  was  appointed 
trustee  for  the  same  property.  The  bankrupt,  the  B.  A.  Lockwood 
Grain  Company,  prior  to  its  bankruptcy  was  engaged  in  dealing  in 
grain  at  some  15  different  cities  and  towns  in  Iowa ;  the  principal  sta- 
tion being  at  Ames.  It  was  also  conducting  the  Shannon  &  Mott  Mill 
at  Des  Moines.  Many  years  ago  it  commenced  to  issue  what  are 
called  "yellow  slips"  at  all  its  branches  except  the  Shannon  &  Mott 
Mill.  Francis  Zenor  filed  in  the  bankruptcy  proceeding  a  petition  as 
plaintiff  and  intervener,  and  many  others  filed  similar  petitions  in  the 
bankruptcy  proceeding,  and  thereupon  all  of  the  parties  made  a  stipu- 
lation that  the  Zenor  case  should  be  tried  as  a  test  case,  and  all  other 
claims  should  be  governed  by  the  result  in  it.  From  the  petition  of 
Zenor  it  appears  that  the  following  certificate,  among  others,  was 
issued  to  him : 

"B.  A.  Lockwood  Grain  Company  Grain  Storage  Certificate. 

"Certificate  No.  2W.. 

"Ontario,  Iowa.  9—16—1913. 

"This  certifies  that  we  have  received  from  Francis  Zenor  at  Ontario,  Iowa, 
six  hundred  eighty-three  bushels  of  com  No.  4  mixed,  which  we  agree  to  pur- 
chase at  the  price  our  agent  is  authorized  to  pay  (see  exception  noted  below) 
for  grain  of  like  grade  and  quality  at  above-named  station  the  date  this 
ticket  is  presented  for  payment  less  storage  charges  as  follows:  80  days  free; 
each  succeeding  15  days  or  fraction  thereof,  one-fourth  cent  per  busheL  Ex- 
press authority  is  given  by  acceptance  hereof  that  said  grain  may  be  mingled 
with  grain  of  other  persons  and  shipped  or  moved  to  any  other  elevator  we 
may  select.  When  agent  is  authorized  to  pay  above  shipping  value,  and  the 
grain  represented  by  this  certificate  has  been  previously  shipped  away  from 
the  station,  the  owner  of  this  certificate  agrees  to  accept  in  payment  Chicago 
price  for  grain  of  like  grades  less  freight  and  one  cent  per  bushel.  This  grain 
is  Insured  to  full  value.  [Signed]    M.  Ross,  Agent 

"This  certificate  must  be  surrendered  when  grain  is  paid  for." 

Certificates  of  like  chjiracter  were  issued  by  the  bankrupt  to  Mr. 
Zenor:  Certificate  No.  294,  September  18,  1913,  for  650  bushels  of 
com,  No.  3,  mixed;  certificate  No.  295,  September  23,  1913,  for 
766*V^*  bushels  of  corn,  No.  4,  mixed ;  certificate  No.  296,  September 
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27,  1913,  for  696'*A*  bushels  of  corn,  No.  4,  mixed ;  certificate  No. 
1961,  Augiist  10,  1914,  for  l,256"/8«  bushels  of  oats.  No.  3W. 
The  petition  in  the  Zenor  case  contains  the  following  allegations : 

"Par.  8.  That  thereafter,  and  prior  to  September  2,  1914,  the  date  of  adjudi- 
cation of  bankruptcy  herein,  the  said  Grain  Company,  in  disregard  of  the 
duties  devolving  upon  it  as  expressed  in  said  certificates  Nos.  291,  294,  295, 
296,  and  1961  aforesaid,  unlawfully  and  wrongfuUy  appropriated  said  grain 
to  its  own  use,  by  unlawfully  and  wrongfully  removing  said  grain  from  the 
elevator  wherein  it  waa  stored  and  selling  the  same  upon  the  general  market 
without  the  knowledge  or  consent  of  plaintiff.  That  upon  making  such  sale  of 
said  grain,  said  Grain  Company  received  the  value  thereof  from  the  parties  to 
whom  sold,  and  placed  the  same  in  the  treasury  of  said  Grain  Company.  That 
by  reason  of  the  premise  the  apparent  assets  of  said  Grain  Company  were  un- 
lawfully and  wrongfully  increased  and  enlarged  to  the  extent  of  said  sum  of 
two  thousand  four  hundred  and  twenty-nine  dollars  ($2,429.00). 

"Par.  9.  That  upon  the  delivery  of  said  grain  by  plaintiff  to  said  Grain 
Company  the  same  was  held  by  it  as  the  bailee  or  trustee  of  plaintiff,  and  the 
proceeds  of  said  grain,  when  so  unlawfully  and  wrongfully  received  by  said 
Grain  Company,  as  hereinbefore  stated,  were  impressed  with  a  lien  or  trust 
thereon  to  the  full  amount  thereof,  in  favor  of  plaintiff,  and  were  in  truth  and 
in  t&ct  money  belonging  to  plaintiff,  then  by  the  said  unlawful  and  wrongful 
sale  of  said  grain  coming  unlawfully  and  wrongfully  into  the  hands  of  said 
Grain  Company,  and  were  held  by  it  as  bailee  or  trustee  for  plaintiff. 

"Par.  10.  That  upon  the  adjudication  in  bankruptcy  said  proceeds  of  said 
grain,  though  in  form  passing  by  said  adjudication  to  said  M.  McFarland,  as 
receiver  and  the  trustee  in  bankruptcy  of  said  Grain  Company,  were  received 
by  said  trustee  impressed  with  a  lien  or  trust  thereon  to  the  full  extent  there- 
of in  favor  of  plaintiff ;  and  said  proceeds  so  received  by  the  trustee  in  bank- 
ruptcy are  really  held  by  said  trustee  in  bankruptcy  as  bailee  or  trustee  f^ 
plaintiff,  though  in  form  held  as  trustee  for  the  bankrupt  and  its  general  crea- 
tors. 

"Par.  U.  That  said  grain,  at  the  date  of  said  unlawful  and  wrongful  appro- 
priation thereof,  and  on  August  24,  1914,  the  date  of  the  filing  of  the  petition 
in  bankruptcy  herein,  and  on  September  2,  1914,  the  date  of  adjudication 
herein,  was  of  the  value  of  two  thousand  four  hundred  and  twenty-nine  doUanr 
($2,429.00).'» 

The  trustee  filed  an  answer  which  contained  the  following: 

"Third.  That  even  if  the  said  certificates  or  yellow  slips  or  agreements,  oral 
or  in  writing,  did  constitute  the  bankrupt  a  bailee  for  hire  or  trustee  of  the 
property  so  delivered,  yet  the  bankrupt  had,  prior  to  the  filing  of  petition  in 
bankruptcy,  sold  all  of  said  grain  so  delivered  to  it  by  the  various  claimants, 
and  had  used  the  proceeds  thereof  in  the  payment  of  its  obligations  in  the 
conduct  of  its  business,  and  upon  the  24th  day  of  August,  1914,  when  the  peti- 
tion in  bankruptcy  against  said  bankrupt  was  filed,  there  was  not  in  the  hands 
of  the  said  bankrupt  any  of  the  proceeds  of  the  said  sales,  and  the  estate  of 
said  bankrupt  which  came  into  the  hands  of  this  trustee,  or  of  the  receiver  of 
the  B.  A.  Lockwood  Grain  Company  was  not  In  any  manner  increased  or  en- 
hanced by  the  proceeds  of  the  sale  of  said  grain,  but  all  of  the  proceeds  of  the 
sale  of  said  grain  had  been  paid  out  by  the  bankrupt  in  the  usual  course  of 
business  before  the  petition  in  bankruptcy  was  filed,  viz.,  August  24,  1914.'* 

[1]  Zenor  claimed  that  the  certificates  in  question  evidenced  a  kind 
of  bailment,  and  that  by  selling  the  grain  the  Grain  Company  became  a 
trustee  ex  maleficio  of  the  funds  received  for  it.  The  case  was  tried 
before  the  referee,  who  held  that  the  certificates  constituted  contracts 
of  sale  of  the  grain  at  a  price  to  be  fixed  by  the  designation  of  the 
time  by  Zenor,  and  dismissed  the  petition  for  preference,  but  allowed 
the  claim  of  Zenor  as  a  general  creditor  against  the  bankrupt  estate. 
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Upon  review  in  the  District  Court,  it,  in  commenting  on  the  contro- 
versy as  to  whether  the  certificates  constituted  contracts  of  bailment 
or  sale,  said : 

'*I  do  not  think  that  it  is  necessary  to  decide  this  question  uodc^r  the  facts 
presented  to  the  court.  It  clearly  is  not  an  ordinary  case  of  bailment,  nor  Is 
it  an  ordinary  sale.  Without  going  into  the  matter  in  detail,  I  feel  that  it  is 
a  conditional  sale.  •  •  •  But  whether  sale  or  a  bailment.  It  is  apparent 
from  the  evidence  that  the  grain  was  sold  by  the  company,  and  even  if  it  were 
a  bailment  this  sale  constituted  a  conversion,  and  for  this  conversion  a  cause 
of  action  arose  against  the  company.  •  •  •  The  evidence  showed  that  it 
was  sold  in  the  ordinary  course  of  business  and  that  the  receipts  therefor  went 
Into  the  ordinary  business  of  the  company.  •  •  •  A  claim  is  made  now 
that  for  this  debt,  based  upon  conversion  of  this  grain,  the  claimant  is  entitled 
to  preference.  I  do  not  know  of  any  authorities  sustaining  the  proposition; 
if  it  affirmatively  appeared  that  the  specific  money  received  from  property  con- 
verted remained  on  hand,  so  that  it  could  be  identified,  then  the  court  would 
be  justified  in  a  Case  of  conversion  in  holding  that  the  claimant  would  be  en- 
titled to  such  money;  but  there  is  no  proof  here  that  any  of  the  assets  on 
hand  was  the  direct  proceeds  of  any  of  the  grain  sold." 

The  District  Court  thereupon  affirmed  the  action  of  the  referee. 
Being  in  doubt  as  to  whether  his  remedy  was  by  appeal  to  this  court 
or  by  petition  to  revise  the  action  of  the  District  Court,  Mr.  Zenor 
has  pursued  both  courses. 

In  Century  Savings  Bank  v.  Robert  Moody  &  Son,  209  Fed.  775, 
126  C.  C.  A.  499,  we  held  that  these  two  remedies  were  mutually  exclu- 
de, and  consequently  either  the  appeal  or  the  petition  to  revise  should 
W dismissed;  but,  in  view  of  the  conclusion  we  have  reached,  it  be- 
comes unnecessary  to  determine  as  to  which  of  them  this  order  should 
be  made  without  a  consideration  of  the  merits,  nor  do  we  find  it  nec- 
essary to  pass  upon  the  question  as  to  whether  the  certificates  consti- 
tuted contracts  of  bailment,  of  sale,  or  of  conditional  sale.  The  earlier 
authorities  held  that  a  claimant  such  as  the  plaintiff  must  identify  the 
property  sought  to  be  recovered  as  the  very  property  he  had  confided 
to  another.  Later  some  of  the  states  announced  that  when  a  trustee 
appropriated  to  his  own  use  the  property  of  the  trust  he  thereby 
swelled  his  assets,  and  when  he  became  insolvent  his  general  estate 
became  impressed  with  the  trust  for  the  reimbursement  of  the  bene- 
ficiary. The  later  doctrine  has  never  been  approved  in  its  filllness  by 
the  federal  courts. 

In  Empire  State  Surety  Co.  v.  Carroll  County,  194  Fed.  593,  114 
C.  C.  A.  435,  this  court,  presided  over  by  Circuit  Judges  Sanborn, 
Hook,  and  Adams,  delivered,  through  Circuit  Judge  Sanborn,  the 
unanimous  opinion  of  this  court  on  the  subject.  The  opinion  in  that 
case  is  remarkable  for  its  display  of  erudition,  and  in  it  appears  the 
following : 

"(1)  It  is  Indispensable  to  the  maintenance  by  a  cestui  que  trust  of  a  dalm 
to  preferential  payment  by  a  receiver  out  of  the  proceeds  of  the  estate  of  an 
Insolvent  that  clear  proof  be  made  that  the  trust  property  or  its  proceeds 
went  Into  a  specific  fund  or  into  a  specific  identified  piece  of  proper!^  which 
came  to  the  hands  of  the  receiver,  and  then  the  claim  can  be  sustained  to  that 
fund  or  property  only  and  only  to  the  extent  that  the  trust  property  or  its  pro- 
ceeds went  into  it  It  is  not  sufficient  to  prove  that  the  trust  property  or  its 
proceeds  went  into  the  general  assets  of  the  insolvent  estate  and  Increased  the 
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amount  and  tiie  value  thereof  which  came  to  the  hands  of  the  receiver.  •  •  ♦ 
"(2)  Proof  that  a  trustee  mingled  trust  funds  with  his  own  and  made  pay- 
ments out  of  the  common. fund  Is  a  sufficient  Identification  of  the  remainder  of 
that  fund  coming  to  the  hands  of  the  receiver,  not  exceeding  the  smallest 
amount  the  fund  contained  subsequent  to  the  commingling,  ♦  ♦  ♦  as  trust 
property,  because  the  legal  presumption  Is  that  he  regarded  the  law  and 
neither  paid  out  nor  Invested  In  other  property  the  trust  fund,  but  kept  It 
sacred.    •    •    • 

*'(3)  For  the  same  reason  the  legal  presumption  to  that  pvomlssory  notes, 
bonds,  and  other  property  coming  to  the  hands  of  the  receiver  were  not  procur- 
ed by  the  use  of,  and  are  not,  trust  property.    ♦    •  '  ♦ 

**{4)  Where  a  trustee  has  mingled  In  a  common  fund  the  moneys  of  many 
separate  cestuis  que  trustent  and  then  made  payments  out  of  this  common 
fund,  the  legal  presumption  Is  that  the  moneys  were  paid  out  in  the  order  in 
which  thoy  were  paid  in,  and  the  cestuis  que  trustent  are  equitably  entitled  to 
any  allowable  preference  in  the  inverse  order  of  the  times  of  their  respective 
payments  into  the  fund." 

The  question  was  again  recently  before  this  court  in  Macy  v.  Roe- 
denbeck,  227  Fed.  346,  142  C.  C.  A,  42,  L.  R.  A.  1916C,  12.  In  that 
case  this  court  said : 

"Under  the  earlier  rule  petitioner  would  have  been  required  to  Identify  it 
as  the  very  property  which  he  had  confided  to  another.  The  modem  and  more 
equitable  doctrine  permits  the  recovery  of  a  trust  fund  from  one  not  an  inno- 
cent purchaser,  and  into  any  shape  into  which  it  may  have  been  transmuted, 
provided  he  can  establish  the  fact  that  it  is  his  property,  or  the  proceeds  of 
his  property^  or  that  his  property  has  gone  into  it  and  remains  in  a  mass  from 
tohich  it  cannot  he  distinguished.*' 

Later  in  the  same  opinion  it  is  said : 

"Only  so  long  <m  the  trust  property  can  he  traced  and  folUnoed  into  other 
property  into  which  it  has  heen  converted  does  it  remain  subject  to  the  trust" 

In  Spokane  County  v.  First  National  Bank,  68  Fed.  979,  16  C.  C.  A. 
81,  the  Circuit  Court  of  Appeals  of  the  Ninth  Circuit  said,  with  Mr. 
Justice  McKenna  of  the  Supreme  Court  of  the  United  States  sitting : 

"We  are  unable  to  assent  to  the  proposition  that,  because  a  trust  fund  has 
been  used  by  the  insolvent  in  the  course  of  his  business,  the  general  creditors 
of  the  estate  are  by  that  amount  benefited,  and  that  therefore  equitable  consid- 
erations require  that  the  owner  of  the  trust  fund  be  paid  out  of  the  estate  to 
their  postponement  or  exclusion.  If  the  trust  fund  has  been  dissipated  in  the 
transaction  of  the  business  before  insolvency,  it  will  be  impossible  to  demon- 
strate that  the  estate  has  been  thereby  increased  or  better  prepared  to  meet 
the  demands  of  creditors,  and  even  if  it  is  proven  that  the  trust  fun0  has  been 
but  recently  disbursed,  and  has  been  used  to  pay  debts  that  otherwise  would 
be  claims  against  the  estate,  there  would  be  manifest  Inequity  in  requiring  that 
the  money  so  paid  out  should  be  refunded  out  of  the  assets,  for  in  so  doing  the 
general  creditors  whose  demands  remain  unpaid  are  in  effect  contributing  to 
the  payment  of  the  creditors  whose  demands  have  been  extinguished  by  the 
trust  fund.  Both  the  settled  principles  of  equity  and  the  weight  of  authority 
sustain  the  view  that  the  plaintiff's  right  to  establish  his  trust  and  recover  his 
fund  must  depend  upon  his  ability  to  prove  that  his  property  is  in  its  original 
or  a  substituted  form  in  the  hands  of  the  defendant." 

See  Central  Trust  Co.  v.  Chicago,  A.  &  N.  Ry.  Co.  (D.  C.)  232 
Fed.  936,  943. 

The  question  of  when  a  beneficiary  can  follow  a  trust  fund  is  so 
fully  settled  in  the  federal  courts  generally,  and  in  this  court  in  partic- 
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ular,  that  it  is  not  worth  while  to  analyze  the  various  state  court  deci- 
sions that  have  gone  further. 

[2]  Now,  assuming  the  law  to  be  as  repeatedly  laid  down  by  this 
court,  what  basis  is  there  for  giving  Zenor  a  preference?  The  evi- 
dence IS  quite  meager  upon  some  points.  For  aught  that  appears  all 
the  plants  of  the  company  were  acquired  and  paid  for  before  any  of 
these  certificates  were  ever  issued,  and  no  preference  can  then  be 
allowed  as  against  any  of  the  plants.  There  is  no  evidence  as  to  how 
much  the  Grain  Company  owed  at  the  time  of  its  failure,  much  less 
at  any  other  time.  There  is  nothing  even  tending  to  show  what  the 
expenses  were  of  conducting  this  business  at  the  16  places  where  it 
was  carried  on.  When  the  company  was  doing  business,  it  bought 
outright  about  two-thirds  of  the  grain  delivered  to  it  at  its  various 
stations,  and  issued  certificates,  substantially  such  as  those  here  in 
question,  upon  the  balance ;  but  at  the  time  of  the  failure,  as  shown  by 
the  inventory,  it  owed  $97,498.48  for  grain,  of  which  about  $60,000  was 
represented  by  these  storage  certificates.  The  plaintiff  Zenor's  claim, 
and  the  claims  of  others  filed  for  a  preference  as  heretofore  referred 
to,  aggregate  nearly  $20,300.  There  is  no  proof  as  to  when  the  plain- 
tiff's grain  was  converted,  except  that  it  was  all  converted  before  the 
commencement  of  the  bankruptcy  proceeding,  August  24,  1914.  All 
the  grain  delivered  by  the  plaintiff  to  the  Grain  Company,  except  that 
covered  by  the  certificate  No.  1961,  was  delivered  nearly  a  year  before 
the  failure.  The  record  is  wholly  lacking  in  any  testimony  as  to  what 
the  usual  amount  of  business  done  by  the  company  in  a  year  was  in 
dollars  and  cents.  Mr  Lee  Lockwood,  an  officer  of  the  defunct  com- 
pany, testified : 

"Q.  Now  what  was  done  from  time  to  time  with  the  money  which  the  B.  A. 
Lockwood  Grain  Company  received  from  the  grain  you  sold  and  for  which  you 
had  issued  these  yellow  slip  certificates?  A.  That  money  always  came — prac- 
tically always  came — ^in  the  form  of  drafts  and  was  deposited  in  the  banks.  Q. 
And  what  resulted  with  it?  A.  Checked  out  in  the  ordinary  course  of  busi- 
ness." 

That  is  the  only  testimony  on  that  subject.  "In  the  ordinary  course 
of  business"  would  include  operating  expenses,  payment  of  the  amount 
due  on  yellow  slips,  payment  of  debts  of  the  Grain  Company,  and  pur- 
chase of  grain  and  other  merchandise.  There  is  nothing  showing  the 
condition  of  the  bank  account  from  day  to  day,  and,  as  already  indi- 
cated, no  evidence  when  the  plaintiff's  grain  was  sold,  except  that  it 
was  sold  promptly.  We  cannot  say  from  the  evidence  that  the  bank 
account  was  not  frequently  all  drawn  out  during  the  nearly  a  year 
that  elapsed  after  the  body  of  this  grain  was  delivered  and  before  the 
failure,  and  we  cannot,  therefore,  find  that  the  proceeds  of  the  plain- 
tiff's grain  were  on  hand  at  the  date  of  the  bankruptcy.  A  more  diffi- 
cult question  arises  as  to  the  oats  deposited  under  certificate  No.  1961. 
They  were  deposited  but  two  weeks  before  the  failure.  At  the  time 
of  the  failure  there  was  charged  to  various  consignees  "grain  in  tran- 
sit," $106,169.71.  This  grain  had  been  shipped  in  the  30  days  next 
preceding  the  failure,  and  probably  included  the  plaintiff's  oats ;  but 
the  record  does  not  show  that  the  company  ever  had  on  hand  at  any 
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one  time  all  this  grain.  When  a  car  would  be  shipped,  the  Grain  Com- 
pany would  draw  on  the  consignee  for  the  estimated  value  of  the  grain 
shipped,  sometimes  for  a  little  more  than  its  value,  but  usually  slightly 
less,  and  deposit  the  draft  in  their  bank,  and  take  credit  for  it.  Thus 
the  capital  invested  in  the  grain  in  transit  was  constantly  turned  over. 
This  would  make  an  average  daily  shipment  of  over  $3,500,  and  by 
the  system  used,  if  it  were  proper  to  assume  that  the  grain  was  uni- 
formly shipped,  the  total  capital  necessary  to  carry  on  this  business 
was  a  little  over  $3,500.  Mr.  Lockwood  testified  as  to  this  fund  as 
follows : 

"Q.  What,  if  anything,  was  done  with  the  money  that  you  received  on  this 
1106,000  of  sight  drafts  practically  for  grain  in  transit?  A.  It  was  used  in  the 
ordinary  course  of  business.  The  major  x>ortion  of  it  was  used  in  the  purchase 
of  new  property  ttiat  came  into  the  hands  of  the  receiver.  We  were  buying 
grain,  buying  coal,  and  buying  feed,  and  when  I  say  property,  I  mean  grain, 
coal,  and  feed.  That  money  was  not  used  to  any  extent  in  the  payment  of 
debts,  though  current  expenses  were  paid  from  it." 

Assuming  the  truth  of  this,  and  it  is  uncontradicted,  how  much  was 
spent  for  grain  or  other  merchandise,  and  of  this  sum  what  was  paid 
on  yellow  slips  or  how  much  for  current  expenses  ?  We  do  not  know, 
and,  if  we  guess  at  that,  how  much  of  the  grain  in  which  it  was  in- 
vested was  in  turn  shipped  and  included  in  the  $106,169.71?  Again 
we  do  not  know.  There  is  nothing  to  show  the  dates  the  other  claim- 
ants left  their  grain  with  the  Grain  Company,  and  nothing  to  show 
when  the  holders  of  the  $40,000  worth  of  yellow  slips  who  have  not 
filed  claims  for  a  preference  deposited  their  grain.  There  was  finally 
paid  to  the  receiver  or  trustee,  upon  all  of  the  grain  in  transit,  the 
sum  of  about  $2,000,  being  the  balance  after  charging  the  Grain  Com- 
pany with  the  drafts  it  had  drawn  on  the  consignees.  The  only  pos- 
sible doubt  is  as  to  whether  the  plaintiff  is  entitled  to  a  preference  as 
to  this  $2,000;  but  in  view  of  the  doubt  as  to  whether  plaintiff's  oats 
were  embraced  in  these  shipments,  and  the  doubt  as  to  which  of  the 
holders  of  certificates  of  storage,  called  "yellow  slips,"  had  grain  em- 
braced in  the  shipments,  we  cannot  say,  in  the  language  of  the  Empire 
State  Surety  Co.  v.  Carroll  County,  supra,  that  there  is  "clear  proof 
that  any  of  the  plaintiff's  property  went  into  said  fund  of  $2,000. 

The  case  of  Duel  v.  HoUins,  241  U.  S.  523,  36  Sup.  Ct.  615,  60  L. 
Ed.  1143,  does  not,  in  our  judgment,  conflict  with  this  holding. 

It  is  therefore  ordered  that  the  petition  to  revise  be  denied  and  dis- 
missedy  and  the  decree  below  be  affirmed* 
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TRI-CITY  CENTRAL  TRADES  COUNCIL  et  aL  v.  AMERICAN  STEEL 

FOUNDRIES. 

(Circuit  Court  of  Appeals,  Seventh  Circuit     December  6»  1910.    Rehearing 
Denied  January  24,  1917.) 

No.  2157. 

1.  OouBTS  ^=K>328(3)— Jurisdiction — ^Amount  in  Contbovebst— Injunction 

Against  Stbikjcbs. 

Where  the  property  which  strikers  were  threatening  to  destroy  fiir  ex- 
ceeded $3,000  in  value,  and  there  was  the  requisite  diversity  of  citizenship, 
the  federal  court  had  Jurisdiction,  though  less  than  $3,000  worth  of  prop- 
erty had  been  already  destroyed. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  S  890;  Dec  Dig. 
<S»328(3).] 

2.  Injunction  ^=»101(2) — Stbikebs — ^Picketing. 

Striking  employes  have  a  lawful  right  to  place  pickets  in  the  streets 
leading  to  their  employer's  plant,  to  ascertain  who  are  continuing  or  seek- 
ing employment  there,  and  to  persuade,  but  not  to  coerce,  them  not  to  do 
so,  and  the  maintenance  of  such  pickets,  and  attempts  to  persuade  em- 
ployes to  cease  working,  cannot  be  enjoined. 

[Ed.  Note. — For  other  cases,  see  Injimction,  Cent  Dig.  (  175;  Dec. 
Dig.  <5=>101(2).] 

3.  Injunction  ^=»101(4)— Stbikes — Lawful  Act. 

The  exercise  by  employes  of  their  right  to  combine  and  strike  to  obtain 
better  wages,  though  it  interferes  with  the  employer's  business,  is  not 
•  an  unlawful  conspiracy,  which  entitles  the  employer  to  an  injunction  re- 
strahUng  acts  in  furtherance  thereof  which  are  in  themselves  lawful. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  §g  174,  175; 
Dec  Dig.  <S=»101(4).] 

4.  Injunction  ^=»101(4) — Stbikes — ^Lawful  Act. 

The  commission  of  unlawful  acts  to  effectuate  that  purpose  does  not 
taint  the  purpose  itself  with  unlawfulness,  so  as  to  Justify  an  injunction 
against  lawful  as  well  as  imlawful  acts  in  furtherance  thereof. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  {{  174,  176; 
Dec  Dig.  <g=>101(4).l 

6.  Injunction  ^=»101(2) — Stbikes — ^Intebickddlei^— Union. 

A  labor  union,  of  which  former  employes  engaged  in  a  strike  were 
members,  is  not  a  mere  Intermeddler,  whose  interference  with  other  em- 
ployes may  be  restrained,  when  only  lawful  means  are  used,  since  a 
strike  does  not  fully  terminate  the  relationship  between  the  parties,  but 
creates  a  relationship,  neither  that  of  general  employer  and  employe,  nor 
that  of  employers  and  employes  seeking  work  from  them  as  strangers. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  (  175;  Dec 
Dig.  <5=>101(2).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern Division  of  the  Southern  District  of  Illinois. 

Suit  by  American  Steel  Foundries  against  the  Tri-City  General 
Trades  Council  and  others.  From  a  decree  for  plaintiff,  defendants 
appeal.    Reversed,  with  directions  to  modify  the  decree. 

Appellants,  herein  called  defendants,  appeal  from  the  final  decree  entered 
in  favor  of  appellee,  herein  called  plaintiff,  enjoining  defendants  as  follows: 
"It  is  further  ordered,  adjudged,  and  decreed  by  the  court  that  the  said  de- 

^=;»For  other  cases  see  same  topic  A  KET-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 


I 


Digitized  by 


Google 


J 


TRI-CITT  CENT.  T.  COUNCIL  V.  AMERICAN  STEEL  FOUNDRIES  729 

fendants,  the  Trl-City  Central  Trades  Council,  its  officers  and  agents,  and 
Harry  McKenny,  Ted  Ishmann,  Earl  Galloway,  William  Thomberg,  O.  Thom- 
berg,  Tom  Churchill,  Clay  Holmes,  Eddie  Roftch,  John  Aldridge,  Isaac  Cook, 
BenJ.  F.  Lamb,  J.  P.  McDonough,  and  C.  E.  Gerlich,  and  each  of  them,  and  all 
persons  combining  with,  acting  in  concert  witii,  or  under  their  direction,  con- 
trol or  advice,  or  under  the  direction,  control,  or  advice  of  any  of  them,  and 
all  persona  whomsoever,  be  and  are  hereby  perpetually  restrained  and  en- 
Joined  from  in  any  way  or  manner  whatsoever,  by  use  of  persuasion,  threats, 
or  personal  injury,  Intimidation,  suggestion  of  danger,  or  threats  of  violence 
of  any  kind,  from  interfering  with,  hindering,  obstructing,  or  stopping  any  per- 
son engaged  in  the  employ  of  the  American  Steel  Foundries  in  connection  with 
its  business  or  its  foundry  in  the  city  of  Granite  City,  county  of  Madison,  state 
of  Illinois,  or  elsewhere,  and  from  interfering  by  persuasion,  violence,  or 
threats  of  violence  in  any  manner  with  any  person  desiring  to  be  employed  by 
said  American  Steel  Foundries  in  its  said  foundry  or  plant,  and  from  inducing 
or  attempting  to  compel  or  induce  by  persuasion,  threats,  intimidation,  force, 
or  violence,  or  putting  in  fear  or  suggestion  of  danger,  any  of  the  employ^  of 
the  American  Steel  Foimdries,  or  persons  seeking  employment  with  it,  so  as  to 
cause  them  to  refuse  to  perform  any  of  their  duties  as  employes  of  the  Amer]^- 
can  Steel  Foundries,  and  from  preventing  any  person  by  persuasion,  threats. 
Intimidation,  force,  or  violence,  or  suggestion  of  danger  or  violence,  from  en- 
tering into  the  employ  of  the  said  American  Steel  Foundries,  and  from  pro- 
tecting, aiding,  or  assisting  any  person  or  persons  in  committing  any  of  said 
acts:  and  from  assembling,  loitering,  or  congregating  about  or  in  proximity  of 
the  said  plant  or  factory  of  the  American  Steel  Foundries,  for  the  purpose  of 
doing,  or  aiding  or  encouraging  others  in  doing,  any  of  the  said  unlawful  or 
forbidden  acts  or  things,  and  from  picketing  or  maintaining  at  or  near  the 
premises  of  the  complainant,  or  on  the  streets,  leading  to  the  premises  of  said 
complainant,  any  picket  or  pickets,  and  from  doing  any  acts  or  things  what- 
ever in  furtherance  of  any  conspiracy  or  combination  among  them,  or  any  of 
them,  to  obstruct  or  interfere  with  said  American  Steel  Foundries,  its  officers, 
agents,  or  employes,  in  the  free  and  unrestrained  control  and  operation  of  its 
plant,  foundry,  and  property,  and  the  oi)eration  of  its  business,  and  also 
from  ordering,  directing,  aiding,  assisting,  or  in  any  manner  abetting  any 
person  committing  any  or  either  of  the  acts  aforesaid,  and  also  from  en- 
tering upon  the  grounds,  foundry,  or  premises  of  the  American  Steel  Foundries, 
without  first  obtaining  its  consent,  and  from  injuring  or  destroying  any  of 
the  property  oi  the  American  Steel  Foundries."* 

PlaintlflF  instituted  this  suit  to  prevent  alleged  threatened  injury  to  its 
business  and  threatened  destruction  of  its  manufacturing  plant,  located  at 
Granite  City,  111.,  claimed  to  be  worth  $1,000,000,  which  it  alleges  the  Tri-City 
Trades  Council,  a  labor  organization,  and  other  defendants,  former  employes  of 
plaintiff  or  members  of  the  Council,  were  injuring  and  threatening  to  destroy. 
It  alleges  the  Tri-City  Trades  Council  attempted  to  force  plaintiff  to  raise  the 
wage  paid  its  employes,  and  to  accomplish  its  object  called  a  strike  of  plain- 
tiff's employes.  In  the  course  of  the  strike  picketing  was  resorted  to, 
and  thQ  defendants  sought  the  support  of  nonstriking  and  prospective  em- 
ployes. Plaintiff  further  claimed  that  its  employes  were  assaulted  by  defend- 
ants and  by  those  engaged  in  picketing  the  shops,  and  that  prospective  em- 
ployes had  been  so  intimidated  by  defendants  that  they  refused  to  enter 
plaintiff's  employment.  The  gravamen  of  the  plaintiff's  bill  is  found  in  the 
following  therefrom:  "Tour  orator  further  represents  that  the  said  defendants 
have  combined  and  conspired  to  prevent  your  orator  from  employing  skilled 
laborers  at  its  plant,  although  such  skilled  laborers  and  your  orator  have 
agreed  upon  terms  of  employment  that  are  mutually  agreeable  and  satisfac- 
tory; that  in  carrying  out  such  combination  and  conspiracy  the  defendants 
began  picketing  said  plant  of  your  orator  on  or  about  April  23,  1914 ;  that  the 
said  defendants,  on  April  23d  and  since  that  time,  have  caused  various  num- 
bers of  men  or  pickets,  to  wit,  5  to  30  men,  to  be  stationed  adjacent  to  the 
main  gate  of  your  orator's  said  plant,  which  said  pickets  from  that  day  until 
the  present  time  have  threatened  to  assault,  mistreat,  and  injure  various  of 
the  employes  of  your  orator  unless  said  employes  ceased  from  their  work; 
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that  said  defendants  so  combining  did  on  April  29, 1914,  cause  two  of  yoor  ora- 
tor's employes  to  be  assaulted  by  said  pickets/'  etc. 

Defendants  denied  any  and  ml  acts  of  violence  or  assaults  of  any  nature. 
On  the  other  hand,  they  claimed  that  strike-breakers  attempted  to  shoot  the 
striking  employes,  and  were  urged  so  to  do  by  representatives  of  plaintiff. 
Defendants  also  denied  the  existence  of  any  unlawful  conspiracy  among  them, 
but  did  admit  "that  said  Tri-Clty  Central  Trades  Council  did  place  certain 
ones  on  certain  streets  and  avenues  leading  to  said  plant  charged  with  doing 
picket  duty,  .but  such  ones  were  stationed  100  yards  from  such  mill,  and 
they  were  instructed  to  notify  all  persons  who  sought  to  enter  the  plant  that 
there  was  a  strike  on,  because  of  such  reduction  in  wages,  and  such  pickets 
were  instructed  to  use  all  honorable  means  to  persuade  such  ones  to  not 
enter  such  plant,  and  not  to  take  the  places  of  the  laboring  men,  who  had  gone 
on  a  strike  on  account  of  such  reduction  of  wages." 

The  District  Judge,  in  rendering  his  opinion,  said:  "This  evidence  dearly 
shows  that  this  union,  this  trades  council,  by  the  testimony  of  its  of&cers,  en- 
tered upon  the  work  of  preventing  this  complainant  from  getting  men  to  run 
its  factory,  run  its  plant,  except  upon  the  condition  that  it  pay  a  certain  scale, 
the  November  scale.  That  combination  was  illegal."  Speaking  of  picketing 
he  said:  "However,  speaking  upon  this  question,  I  should  say  a  word  about 
picketing.  There  is  no  such  thing  as  peaceful  picketing.  Tou  might  as  well 
talk  about  peaceful  violence.  You  may  as  well  think  of  peaceful  war  as  peace- 
ful picketing.  Considerable  experience  in  this  positicm,  and  having  these 
cases  frequently  before  me,  has  taught  me  that  there  is  no  such  thing  as 
peaceful  picketing." 

Defendants  attack  the  decree  on  three  grounds:  (a)  The  evidence  does  not 
Justify  the  issuance  of  any  injunction,  (b)  The  restraining  order  is  too  broad, 
and  restrains  defendants  from  doing  lawful  acts,  (c)  The  court  is  without 
Jurisdiction,  because  the  amount  involved  does  not  exceed  $3,000. 

F.  C.  Smith,  of  Chicago,  111.,  for  appellants. 
WDHam  E.  Wheeler,  of  East  St.  Louis,  111.,  and  Max  Pam,  of  Chi- 
cago, 111.,  for  appellee. 

Before  MACK,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

EVANS,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  De- 
fendants' claim  that  the  court  was  without  jurisdiction  is  without 
merit.  The  necessary  diversity  of  citizenship  appears.  The  amount 
involved  exceeds  $3,000.  It  was  not  necessary  that  $3,000  worth  of 
property  should  be  destroyed  before  the  federal  court  acquired  juris- 
diction. The  alleged  threatened  damage  far  exceeded  the  statutory 
sum  necessary  to  give  the  district  court  jurisdiction. 

Defendants  contend  that  the  evidence  did  not  justify  the  court  in 
granting  any  injunction.  We  are  not  able  to  say  that  the  record  pre- 
sents a  situation  that  did  not  warrant  some  action  by  the  court.  It  is 
apparent  that  a  situation  had  developed  where  fights  had  occurred  and 
threats  had  been  made,  which  if  carried  out  would  have  resulted  in  the 
destruction  of  property.  The  District  Judge  heard  and  saw  the  wit- 
nesses, and  we  accept  his  conclusion  that  such  evidence  justified  the 
issuance  of  an  injunction  to  restrain  the  _def endants  from  the  commis- 
sion of  certain  unlawful  acts. 

[2]  But  the  court  also  enjoined  the  defendants  "from  picketing  or 
maintaining  any  picket  or  pickets  on  or  about  the  streets  leading:  to 
the  premises  of  the  plaintiff."    And  the  order  continued : 
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"It  Is  farther  ordered  •  •  •  that  the  said  defendants  •  •  •  be 
and  are  perpetually  restrained  and  enjoined  •  •  •  from  doing  any  acts 
or  things  whatever  in  furtherance  of  any  conspiracy  or  comblnaticwx  among 
them,  or  any  of  them,  to  obstruct  or  interfere  with  said  American  Steel 
Foundries,  its  officers,  agents,  or  employes,  in  the  free  and  unrestrained  con- 
trol and  operation  of  its  plant,  foundry,  and  property  and  the  operation  of  its 
business,  and  also  from  ordering,  directing,  aiding,  assisting,  or  in  any  manner 
abetting  any  person  committing  any  or  either  of  the  acts  aforesaid." 

The  obvious  effect  and  purpose  of  this  decree  was,  among  other 
things,  to  prevent  all  picketing  by  the  defendants  or  others  similarly 
interested,  and  to  prevent  these  parties  from  persuading  their  fellow 
employes  to  join  them  in  their  effort  to  secure  what  the  strikers  appar- 
ently considered  the  laborers'  just  demands.  In  Iron  Molders'  Union 
125  Milwaukee  v.  Allis-Chalmers  Co.,  166  Fed.  45,  91  C.  C  A.  631, 
20  L.  R.  A.  (N.  S.)  315,  the  rule  is  so  well  stated  that  we  quote  from 
it  the  following : 

*'The  right  to  persuade  new  men  to  quit  or  decline  employment  is  of  little 
worth  unless  the  strikers  may  ascertain  who  are  the  men  that  their  late 
employer  has  persuaded  or  is  attempting  to  persuade  to  accept  employment. 
Under  the  name  of  persuasion,  duress  may  be  used ;  but  it'  is  duress,  not  per- 
suasion, that  should  be  restrained  and  punished.  In  the  guise  of  picketing, 
strikers  may  obstruct  and  annoy  the  new  men,  and  by  insult  and  menacing  at- 
titude intimidate  them  as  effectually  as  by  physical  assault  But  from  the 
evidence  it  can  always  be  determined  whether  the  efforts  of  the  pickets  are 
limited  to  getting  into  communication  with  the  new  men,  for  the  purpose  of 
presenting  arguments  and  appeals  to  their  free  judgments.  ProhiMtions  of 
persuaHon  and  picketing,  a«  ««cA,  9koiild  not  &6  included  in  the  decree.** 

Labatt,  in  his  work  on  Master  and  Servant  (volume  7,  p.  8364), 
says: 

"Attendance  in  the  vicinity  of  the  employer's  place  of  business  for  the  pur- 
pose of  obtaining  information  as  to  those  at  work  there,  or  of  communicating 
the  information  that  a  strike  is  in  progress,  to  those  who  may  resort  for  em- 
ployment, is  uniformly  regarded  as  lawful  even  where  the  right  to  maintain 
pickets  for  the  purpose  of  persuasion  is  denied.'* 

The  same  writer  further  says : 

'*The  preponderance  of  opinion  is  to  the  effect  that  attendance,  even  in 
numbers,  for  the  purpose  of  lawfully  persuading  others  not  to  work,  is  per- 
missible, so  long  as  it  is  not  carried  on  in  such  a  manner  as  to  intimidate  per- 
sons at  work,  or  seeking  employment,  or  to  subject  them  to  undue  annoyance, 
or  to  interfere  with  the  free  access  to  the  employer's  premises." 

Further  authorities  in  support  of  the  rule  laid  down  in  the  Iron 
Molders'  Union  v.  Allis-Chalmers  Co.  Case,  supra,  are  Gray  v.  Build- 
ing Trades  Council,  91  Minn.  171,  97  N.  W.  663,  63  L.  R.  A.  753,  103 
Am.  St.  Rep.  477,  1  Ann.  Cas.  172;  Karges  Furniture  Co.  v.  A.  W. 
Local  Union,  165  Ind.  421,  75  N.  E.  877,  2  L.  R.  A.  (N.  S.)  788,  6 
Ann.  Cas.  829;  Everett  v.  Typo.  Union,  105  Va.  188,  53  S.  E.  273,  5 
L.  R.  A.  (N.  S.)  792,  8  Ann.  Cas.  798;  In  re  Heffron,  179  Mo.  App. 
639,  162  S.  W.  652;  Jones  v.  Maher,  62  Misc.  Rep.  388,  116  N.  Y. 
Supp.  180;  Jones  v.  Van  Winkle  Gin  &  Mach.  Works,  131  Ga.  336, 
62  S.  E.  236,  17  L.  R.  A.  (N.  S.)  848,  127  Am,  St.  Rep.  235;  Pope 
Motor  Car  Co.  v.  Keegan  (C.  C.)  150  Fed.  148. 
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But  it  IS  contended  that  the  decree  in  these  respects  was  proper  be- 
cause : 

(a)  The  restraining  order  does  not  prohibit  picketing  per  se,  but 
restrains  defendants  from  canying  out  an  unlawful  conspiracy  to  de- 
stroy plaintiff's  business;  that  in  order  to  prevent  the  defendants 
from  accomplishing  the  unlawful  object  of  the  conspiracy,  it  was  nec- 
essary for  the  court  to  restrain  the  defendants  from  picketing  the 
plaintiff's  works,  and  prohibit  them  from  arguing  their  cause  with 
plaintiff's  employes. 

(b)  Defendants  were  not  plaintiff's  employes,  but  were  m^rc  out- 
siders, intermeddlers,  who  were  not  truly  representing  the  employes, 
but  were  trouble  makers,  fomenting  strife  and  trouble  where  labor 
conditions  and  wages  were  entirely  satisfactory  to  the  employes. 

[3]  Plaintiff's  contention  that  a  court  may  restrain  lawful  acts  of 
striking  employes,  when  committed  to  carry  out  the  purpose  of  an 
unlawful  conspiracy  to  destroy  the  employer's  business,  is  supported 
by  many  authorities.  Among  them  are  Sailors'  Union  v.  Hammond 
Lumber  Co.,  156  Fed.  450,  85  C.  C.  A.  16;  In  re  Debs,  158  U.  S.  564, 
15  Sup.  Ct.  900,  39  L.  Ed.  1092;  Barnes  v.  Typo.  Union,  232  111.  424, 
83  N.  E.  940 ;  Karges  v.  Woodworkers'  Union,  supra.  If  the  record 
disclosed  the  existence  of  an  unlawful  conspiracy  on  the  part  of  the 
defendants  to  injure  or  destroy  plaintiff's  property  the  court  would  be 
clearly  justified  in  restraining  lawful  as  well  as  unlawful  acts  commit- 
ted in  furtherance  of  such  a  conspiracy.  If  the  purpose  of  the  under- 
taking complained  of  were  purely  and  simply,  or  even  primarily,  in- 
terference with  the  plaintiff  in  the  conduct  of  its  business  as  alleged, 
no  act,  however  innocent  in  itself,  directed  to  that  end  can  be  said  to 
have  a  lawful  purpose  for  its  doing.  Indeed,  it  may  well  be  said  that 
any  act  directed  to  that  end  is  not  a  lawful  act.  If,  on  the  other  hand, 
the  object  of  the  undertaking  is  lawful,  then  the  acts  calculated  to 
effectuate  the  object  do  not  necessarily  become  unlawful  merely  be- 
cause they  interfere  with  the  plaintiff's  conduct  of  its  business. 

[4]  The  right  to  strike  to  secure  higher  wages  and  improved  con- 
ditions of  labor  is  too  firmly  established  to  necessitate  further  elucida- 
tion. From  the  record  here  we  can  reach  no  other  conclusion  than 
that  the  object  of  this  strike  was  to  secure  for  plaintiff's  employes  the 
November  wage  scale  of  the  union.  Nothing  appears  in  the  record 
to  indicate  that  this  was  not  in  good  faith,  or  to  raise  the  suspicion 
that  the  strike  was  a  mere  cloak  to  cover  a  deliberate  purpose  to  in- 
terfere with  the  plaintiff's  conduct  of  its  business,  or  to  injure  and  de- 
stroy its  business  and  property.  The  purpose  being  lawful,  if  unlaw- 
ful means  are  used  to  effectuate  it,  such  means  cannot  be  made  to 
reach  back  and  taint  the  purpose  itself  with  unlawfulness,  and  thus  ren- 
der unlawful  all  the  acts  in  its  furtherance.  In  the  pursuit  of  a  lawful 
purpose  to  secure  a  raise  in  wages,  picketing  may  be  employed,  as 
this  court  has  held,  to  ascertain  whom  the  late  employer  "has  persuad- 
ed or  attempted  to  persuade  to  accept  employment,"  and  persuasion 
may  be  used  to  induce  them  to  refuse  or  quit  the  employment.  As 
stated  further  in  the  Allis-Chalmers  Case : 
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"The  right  of  the  one  to  persuade  (but  not  coerce)  the  unemployed  to  accept 
certain  terms  is  limited  and  conditioned  by  the  right  of  the  other  to  dissuade 
(but  not  restrain)  them  from  accepting.  •  ^  *  Molders,  having  struck,  in 
order  to  make  their  strike  effective  may  persuade  (but  not  coerce)  other 
molders  not  to  work  for  less  wages  or  under  worse  conditions  than  those  for 
which  they  struck,  and  not  to  work  for  their  late  employer  at  all,  so  that  he 
may  be  forced  to  take  them  back  into  his  foundry  at  their  own  terms.'^ 

Undoubtedly  picketing  and  persuasion  would  interfere  with  plain- 
tiff's conduct  of  its  business,  in  that  it  would  make  it  more  difficult  for 
it  to  retain  old  employes  and  to  hire  and  keep  new  ones.  Indeed,  the 
very  act  of  striking  often  seriously  interferes  with  that  "free  and  un- 
restrained control  and  operation  of  the  employer's  business"  which 
the  plaintiff  here  alleges  as  an  object  of  the  conspiracy  charged ;  but 
the  lawfulness  or  unlawfulness  of  the  strike  is  not  to  be  tested  by  such 
incidental  effect  of  it.  And  so  it  is  with  persuasion  and  picketing, 
properly  carried  on  in  the  interest  of  a  lawful  strike.  The  laborer  may 
be  strictly  within  his  rights,  although  he  obstructs  "the  free  and  un- 
restrained control  and  operation  of  the  employer's  business."  The 
right  to  strike  must  carry  with  it  by  implication  the  right  to  interfere 
with  the  employer's  business  to  a  certain  extent.  The  right  to  per- 
suade prospective  employes  by  legitimate  argument  must  of  necessity 
interfere  with  the  employer's  business.  Where  labor  is  essential  to 
the  successful  conduct  of  a  business,  any  interference  with  that  labor 
is  an  interference  with  the  employer's  business.  But  whether  the  in- 
terference with  the  business  is  lawful  or  unlawful  depends  upon  the 
facts  in  each  case. 

The  order  in  the  instant  case  fails  to  recognize  this  difference  be- 
tween the  lawful  means  of  interfering  with  another's  business  as  an 
incident  to  the  party's  own  right  and  unlawful  means  adopted  by  the 
same  party.  Methods  may  be  considered  lawful,  even  though  the 
employer's  business  is  interfered  with,  because  such  methods  are  in- 
cidental to  the  right  of  the  employe,  which  right  should  be  and  is 
recognized  as  equal  to  the  right  of  the  employer. 

[5]  Plaintiff's  further  contention  that  the  defendants  were  not  its 
employes  at  the  time  of  the  strike,  and  therefore  had  no  right  to 
picket  or  persuade  by  argument  those  about  to  enter  plaintiff's  em- 
ployment, is  not  well  taken.  It  is  true  a  striker  is  not  technically  an 
employe.  The  relation  of  employer  and  employe  is  temporarily  sus- 
pended during  a  strike.    The  situation  has  been  described  as : 

"A  relationship  between  employer  and  employ 6  that  is  neither  that  of  a 
general  employer  and  employ^,  nor  that  of  employer  and  employ^  seeking 
work  from  them  as  strangers." 

Neither  strike  nor  lockout  fully  terminates  during  the  strike  the 
relationship  between  the  parties.  Among  the  defendants  in  this  case 
there  were  some  former  employes.  Many  of  the  plaintiff's  employes 
at  the  time  of  the  strike  were  members  of  the  defendants'  organiza- 
tion, the  Tri-City  Central  Trades  Council.  These  facts  disprove  the 
charge  that  the  defendants  were  merely  intermeddling  in  the  affairs 
of  a  company  in  which  they  had  no  interest.  Under  these  circum- 
stances, it  cannot  be  said  that  the  labor  organization  was  an  inter- 
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meddler  or  that  its  course  was  contrary  to  the  wishes  of  its  members 
or  the  wishes  of  the  plaintiff's  employes. 

In  so  far  as  the  decree  restrains  all  picketing  and  all  persuasion  and 
all  interference  with  the  plaintiff's  free  and  unrestrained  control  of  its 
plant  and  the  operation  of  its  business,  it  transcends  the  limit  of  proper 
restraint,  and  should  be  modified,  so  as  to  eliminate  therefrom  any 
restraint  of  defendants  from  doing  lawful  acts  as  indicated  herein. 
The  order  of  this  court  for  the  modification  of  the  decree  in  the  AUis- 
Chalmers  case  will  afford  sufficient  and  proper  guidance  for  the  modi- 
fication of  the  decree-  herein. 

The  decree  of  the  District  Court  is  reversed,  with  direction  to 
modify  same,  and  to  enter  a  decree,  in  accordance  with  the  views  here- 
in expressed. 


DAVIS  et  al.  v.  HAYDEN  et  aJ. 

(Circuit  Court  of  Appeals,.  Fourth  Glrcoit.    November  9,  191^) 

No.  1422, 

1.  Appeal  and  Ebbob  ^=»71(3) — Appbalabuc  Obdebs — Obdeb  GBANTmo  Pbe* 

UMiNABT  Injunction. 

While  a  temporary  restraining  order,  granted  without  a  hearing.  Is 
not  ordinarily  appealable,  where,  after  a  sidbsequezit  hearing  on  a  motion 
for  a  preliminary  Injunction  and  counter  motions  to  vacate  and  dismiss, 
an  order  Is  entered  refusing  to  dissolve  and  In  terms  continuing  the  re- 
straining order  In  force,  such  order  is  in  effect  one  granting  a  preliminary 
Injunction,  and  Is  appealable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  |f  SOS- 
SOS;    Dec.  Dig.  «=>71(3).] 

2.  Receivebs  <®=>6 — Grounds  fob  Appointment — Consebvation  of  Pbopebty 

OF  Individual  Debtob. 

A  federal  court  of  equity  Is  without  jurisdiction  to  appoint  a  receiver 
of  the  assets  of  an  Individual  debtor  alleged  to  be  solvent,  and  to  enjoin 
the  enforcement  of  claims  against  him,  at  the  suit  of  a  mere  contract 
creditor,  who  has  no  Hen  or  other  security,  and  who  asserts  no  right  to 
subject  any  specific  property  to  the  payment  of  his  debt. 

[Ed.  Note. — For  other  cases,  see  Receivers,  Cent  Dig.  f  12;   Dec.  Dig. 

«=5>6.] 

3.  Coubts  ^=»371(2) — Fbdebal  Coubts — Bquitt  Jxtbisdigtion — ^Enlabgemezvt 

BY  State  Statute. 

Jurisdiction  to  appoint  a  receiver,  contrary  to  the  general  principles  of 
equity  Jurisprudence,  cannot  be  conferred  upon  a  federal  court  of  equity 
by  a  state  statute  authorizing  such  appointment  by  courts  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  {{  967,  973;  Dec. 
Dig.  «=>371(2).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  West  Virginia,  at  Wheeling ;  Alston  G.  Dayton,  Judge. 

Suit  by  Jacob  S.  Hayden  against  Josiah  V.  Thompson  and  others. 
From  an  order  granting  a  preliminary  injunction  and  denying  a  mo- 
tion to  dismiss,  Ellen  G.  Davis  and  Cornelia  B.  Bassel,  executrices  of 

^=s>For  other  cases  see  some  topic  ft  KEY-NUMBER  In  all  Kej-Numbered  Dlgeeta  ft  Indcxss 
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the  will  of  John  Bassel,  deceased,  and  others,  defendants,  appeal.    Re- 
versed. 

R.  S.  Douglass  and  George  M.  Hoffheimer,  both  of  Qarksburg,  W. 
Va.  (William  H.  Taylor  and  Melvin  G.  Sperry,  both  of  Clarksburg, 
W.  Va.,  and  Charles  McCamic  and  James  Morgan  Clarke,  both  of 
Wheeling  W.  Va.,  on  the  brief),  for  appellants. 

John  J.  Coniflf,  of  Wheeling,  W.  Va.,  for  appellees. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

KNAPP,  Circuit  Judge.  The  underlying  question  in  this  case  is  the 
question  of  jurisdiction.    Briefly  stated,  the  material  facts  are  these : 

During  a  period  of  years  prior  to  January  19,  1915,  when  this  suit 
was  commenced,  the  appellee,  Josiah  V.  Thompson,  a  citizen  of  Penn- 
sylvania, had  become  the  owner  of  extensive  tracts  of  coal  lands  and 
other  properties  in  that  state  and  the  state  of  West  Virginia.  His 
holdings  in  the  former  state  amounted  to  over  78,000  acres,  and  in  the 
latter  state  to  some  26,000  acres.  On  the  date  named  this  bill  was 
filed,  the  nature  and  purpose  of  which  will  be  presently  explained.  In 
the  meantime,  and  on  various  dates  between  December  3,  1914,  and 
January  19, 1915,  certain  creditors  of  Thompson,  citizens  of  West  Vir- 
ginia, had  brought  suits  against  him  in  the  circuit  court  of  Harrison 
county  and  levied  attachments  upon  all  or  a  large  portion  of  his  coal 
lands  in  that  state,  and  these  suits  were  pending  and  undetermined 
when  the  bill  of  complaint  herein  was  filed. 

The  plaintiff  in  the  bill  is  the  appellee  Hayden,  and  Thompson  was 
the  sole  defendant.  Hayden  was  the  holder  of  two  past-due  notes  of 
Thompson,  each  for  $10,000,  but  his  claims  had  not  been  reduced  to 
judgment,  and  he  had  no  lien  or  other  security ;  he  was  a  simple  con- 
tract creditor.  After  setting  out  the  notes,  and  averring  that  the 
amounts  thereof  were  admittedly  due,  without  offsets  or  deductions 
of  any  sort,  the  bill  alleges,  among  other  things  not  needful  to  recite, 
that  the  total  indebtedness  of  Thompson  was  approximately  $22,000,- 
000,  of  which  about  $7,000,000  was  unsecured ;  that  the  balance  of 
$15,000,000  was  secured  by  mortgage  or  pledge  of  substantially  all  his 
assets,  "which  assets  are  of  the  fair  value  of  $70,000,000,  leaving 
nothing  but  equities  out  of  which  your  orator  and  other  unsecured 
creditors  can  be  paid,"  and  that  such  creditors  could  not  collect  their 
claims  by  execution ;  that  the  equities  belonging  to  Thompson  were 
worth  approximately  $48,000,000,  and  that  if  his  assets  could  be  con- 
served and  sacrifice  prevented  they  could  be  sold  at  even  very  low 
prices  for  a  sum  largely  in  excess  of  the  indebtedness  to  both  secured 
and  unsecured  creditors ;  that  Thompson  was  unable  to  pay  the  inter- 
est already  past  due  upon  a  part  of  his  obligations,  or  to  provide 
for  the  interest  soon  to  become  due  on  other  obligations;  that 
suits  had  been  brought  against  him  by  certain  creditors,  and  judg- 
ments entered  on  which  executions  were  threatened;  that  other 
creditors  were  threatening  to  sell  the  collaterals  held  by  them 
as  security  for  their  claims;  and  that  in  consequence  there  was 
great   danger  that   early  and  forced   sales   under   mortgages   and 
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pledges  would  exhaust  the  equities  of  Thompson  and  leave  little 
or  nothing  for  the  pa3mient  of  plaintiff  and  other  unsecured  credi- 
tors. Other  allegations  related  to  the  situation  of  the  properties,  the 
fact  that  certain  tracts  were  owned  by  Thompson  in  common  with 
other  parties,  the  depressed  condition  of  the  market  for  coal  lands, 
and  the  like.  The  relief  prayed  for  was  the  appointment  of  a  receiver 
and  an  injunction,  in  substance  restraining  creditors,  whether  secured 
or  unsecured,  from  taking  any  proceedings  for  the  collection  of  their 
debts. 

On  the  day  this  bill  was  filed,  at  Wheeling,  in  the  Northern  district 
of  West  Virginia,  Thompson  was  conveniently  in  that  city  and  at  once 
accepted  service  of  the  subpoena.  On  the  same  day  he  filed  his  an- 
swer, admitting  the  allegations  of  the  bill,  averring  that  his  assets 
were  "fairly  and  conservatively  worth  more  than  three  times  the 
amount  of  my  indebtedness,"  and  consenting  to  the  appointment  of  a 
receiver,  and  thereupon  a  receiver  was  immediately  appointed  accord- 
ing to  the  prayer  of  the  bill.  Thereafter,  oh  April  15,  1915,  the  plain- 
tiff filed  in  open  court  an  "amended  and  supplemental  bill,"  which 
reiterated  the  allegations  of  the  original  bill,  recited  the  previous  order 
appointing  a  receiver  and  enjoining  creditors,  alleged  that  the  receiver 
had  qualified  and  taken  possession  of  all  the  assets  and  property  of 
Thompson  in  West  Virginia,  and  set  out  a  long  list  of  creditors  in 
that  state,  with  the  amounts  due  to  them  and  the  securities,  if  any, 
held  by  them  respectively,  and  the  proceedings,  if  any,  severally  taken 
by  them  to  enforce  their  claims.  All  these  creditors  were  named  as 
defendants,  but  it  appears  that  no  subpoena  to  answer  was  ever  issued. 
On  the  same  day  a  temporary  restraining  order  was  entered,  to  the 
like  effect  in  substance  as  the  original  injunction,  which  order  by  its 
terms  was  to  remain  in  force  "only  ten  days  from  this  date,  within 
which  time  plaititiff  shall  give  notice  to  the  parties  of  a  motion  for 
preliminary  injunction  as  required  by  the  seventy-third  equity  rule." 

The  motion  accordingly  made  was  heard  on  the  24th  of  April,  and 
with  it  the  motions  of  certain  defendants,  all  or  most  of  whom  had 
levied  attachments,  to  dissolve  the  injunction,  vacate  the  order  ap- 
pointing a  receiver,  and  dismiss  the  original  and  amended  bills  for 
want  of  jurisdiction  and  other  reasons.  The  order  made  that  day, 
after  reciting  that  the  court,  "being  not  now  advised  what  order  to 
enter  in  the  premises,  thereof  takes  time  to  consider,"  gave  the  parties 
15  days  to  file  briefs,  and  continued  the  temporary  restraining  order 
in  force  "until  this  motion  for  a  preliminary  injunction  can  be  deter- 
mined." The  situation  thus  brought  about  remained  practically  un- 
changed, so  far  as  the  record  discloses,  until  the  29th  of  October, 
when  a  memorandum  opinion  was  filed  and  an  order  entered  which, 
in  effect,  as  we  hold,  denied  the  motions  to  dismiss  and  granted  a  pre- 
liminary injunction.  It  was  provided,  however,  that  the  injunction  be 
so  far  modified  as  to  allow  creditors  to  prosecute  their  claims  to  judg- 
ment, but  not  to  enforce  the  judgments  by  execution  sales  or  other- 
wise.   From  that  order  appeal  was  taken  to  this  court. 

[1]  A  motion  is  made  here  to  dismiss  the  appeal  on  the  ground  that 
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It  was  prematurely  brought ;  the  contention  being  that  the  order  of 
October  29th  was  not  an  interlocutory  order  granting  a  preliminary 
injunction,  but  merely  a  modification  and  continuance  of  the  tempo- 
rary restraining  order  of  April  15th,  and  therefore  not  appealable. 
We  are  unable  to  sustain  this  contention.  In  terms,  it  is  true,  the  "re- 
straining order"  was  "continued"  until  further  order  of  the  court ;  but 
the  substance  and  intent  of  what  was  done  must  be  regarded  rather 
than  the  form  of  words  employed.  As  was  said  in  Western  Union 
Tel.  Co.  V.  United  States  &  M.  T.  Co.,  221  Fed.  545, 137  C  C.  A.  113 : 

"Conceding  that  a  restraining  order  granted  without  a  hearing  is  not  ordi- 
narily appealable,  yet  a  restraining  order  which  is  granted,  or  sustained,  or 
denied,  after  a  hearing  of  the  parties,  and  which  in  effect  and  in  everything 
but  name  is  a  temporary  injunction,  falls  within  the  evident  meaning  of  the 
statute,  and  is  reviewable  by  appeal,  and  the  orders  in  question  were  of  that 
character.** 

So  in  this  case.  The  first  injunction  was  binding,  under  the 
Clayton  Act  (Act  Oct.  15,  1914,  c.  323,  38  Stat  730),  upon  no  one 
but  Thompson,  because  he  was  the  only  defendant  in  the  original 
bill.  When  the  amended  bill  was  filed,  making  other  creditors  de- 
fendants, an  ex  parte  restraining  order  was  granted  for  10  days  from 
its  date.  Within  that  time  there  was  a  full  hearing  upon  notice  of 
plaintifFs  motion  for  a  preliminary  injunction  and  defendants'  mo- 
tions to  vacate  and  dismiss.  Desiring  further  time  to  consider,  the 
court  continued  the  restraining  order  until  the  matter  could  be  more 
deliberately  decided.  There  surely  was  no  occasion  after  that  to  again 
continue  the  restraining  order  for  the  same  purpose,  and  we  are 
clearly  of  opinion  that  the  subsequent  order  of  October  29th  should 
not  be  so  construed.  On  the  contrary,  it  was  in  intention,  and  cer- 
tainly in  practical  effect,  a  decision  of  the  pending  applications,  grant- 
ing to  the  plaintiff  a  preliminary  injunction  and  denying  the  motions 
made  by  defendants.  Indeed,  in  the  memorandum  filed  with  the  order, 
it  is  referred  to  as  an  "injunction" ;  and  in  the  order  allowing  an 
appeal-  it  is  described  as  "an  interlocutory  order  or  decree  continuing 
an  injunction  and  refusing  to  dissolve  an  injunction."  In  short,  it 
was  a  final  disposition  of  the  motions  made  by  the  respective  parties, 
which  were  heard  and  submitted,  and  on  which  decision  was  re- 
served, some  six  months  before,  and  as  such  it  was  plainly  appeal- 
able.   The  motion  to  dismiss  must  be  denied. 

[2]  On  the  merits  of  the  controversy  it  will  suffice  to  outline  our 
conclusions  without  extended  argument.  We  put  aside  the  contention 
of  appellants  that  the  court  below  had  no  jurisdiction  to  appoint  a 
receiver,  because  the  property  of  Thompson  in  West  Virginia  was 
already  in  the  custody  of  the  courts  of  that  state  by  virtue  of  the 
attachments  which  certain  creditors  had  levied.  Without  questioning 
the  rule  of  law  or  comity  on  which  this  contention  is  based,  or  con- 
sidering how  far  it  is  here  decisive,  we  prefer  to  rest  our  decision 
upon  the  broader  ground  that  the  facts  alleged  in  plaintiff's  bills  pre- 
sent no  case  for  the  cognizance  of  a  federal  court  of  equity.  It  is  to 
be  noted  that  plaintiff  is  a  mere  contract  creditor,  without  lien  or 
security  of  any  kind,  and  without  the  claim  of  right  to  charge  any 
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Specific  property  with  the  payment  of  his  debt;  that  Thompson, 
though  temporarily  embarrassed  by  lack  of  ready  money,  is  asserted 
to  be  abundantly  solvent;  that  the  suit  was  evidently  brought  in 
pursuance  of  a  prearranged  plan  between  the  plaintiff  and  Thompson; 
and  that  it  was  the  obvious  purpose  of  the  suit,  not  to  enforce  the 
plaintiff's  own  demand,  but  to  enable  Thompson,  by  means  of  a  re- 
ceivership and  injunction,  to  prevent  his  creditors  from  taking  any 
steps  to  collect  their  claims.  And  the  case  for  relief  amounts  only 
to  this:  That  certain  creditors  of  Thompson  have  obtained  judgments 
against  him  on  which  executions  may  issue;  that  other  creditors 
have  levied  attachments  upon  his  property;  that  still  others  threaten 
to  sell  the  collaterals  held  in  pledge,  as  they  have  the  right  to  do ;  and 
that  in  consequence  the  assets  of  Thompson  are  liable  to  become  so 
depleted  that  unsecured  creditors  will  not  be  paid. 

We  are  clearly  of  opinion  that  these  facts  are  insufficient  to  war- 
rant the  action  of  the  court  below.  In  its  most  favorable  aspect  tfie 
plaintiflF's  case  comes  under  no  recognized  head  of  equity  jurisdiction. 
Indeed,  we  take  it  to  be  an  established  principle  of  jurisprudence  that 
a  court  of  equity  is  without  power,  in  the  absence  of  statutory  au- 
thority, to  appoint  a  receiver  of  the  assets  of  an  individual  debtor, 
or  to  enjoin  the  prosecution  of  claims  against  him,  at  the  suit  of  a 
mere  contract  creditor  who  has  no  lien  or  other  security,  and  who 
asserts  no  right  to  subject  any  specific  property  to  the  payment  of 
his  debt.  Equity  may  aid  in  a  proper  case  when  legal  remedies  have 
been  exhausted,  but  cannot  be  resorted  to  in  the  first  instance.  The 
authorities  to  this  effect  are  numerous  and  of  uniform  import.  Among 
the  leading  cases  which  illustrate  and  apply  the  doctrine  are  Thomp- 
son V.  Railroad  Companies,  73  U.  S.  (6  Wall.)  134,  18  L.  Ed.  765, 
Scott  V.  Neely,  140  U.  S.  106,  11  Sup.  Ct.  712,  35  L.  Ed.  358,  Scott 
V.  Armstrong,  146  U.  S.  499,  13  Sup.  Ct.  148,  36  L.  Ed.  1059,  Gates 
V.  Allen,  149  U.  S.  452,  13  Sup.  Ct.  977,  37  h.  Ed.  804,  and  Rollins 
V.  Brierfield  C.  &  I.  Co.,  150  U.  S.  371,  14  Sup.  Ct.  127,  37  L.  Ed. 
1113.    In  the  last-named  case  the  Supreme  Court  said: 

"The  plaintiffs  were  simple  contract  creditors  of  the  company,  their  claims 
had  not  been  reduced  to  judgment,  and  they  had  no  express  lien  by  mortgage, 
trust  deed,  or  otherwise.  It  is  the  settled  law  of  this  court  that  such  creditors 
cannot  come  into  a  court  of  equity  to  obtain  the  seizure  of  the  property  of  their 
debtor,  and  its  application  to  the  satisfaction  of  their  claims ;  and  this,  not- 
withstanding a  statute  of  the  state  may  authorize  such  a  proceeding  in  the 
courts  of  the  state/' 

The  only  case  cited  by  appellees,  and  the  only  one  we  have  been 
able  to  find  which  can  be  claimed  to  support  their  contention,  is  In 
re  Metropolitan  Railway  Receivership,  208  U.  S.  90,  28  Sup.  Ct 
219,  52  L.  Ed.  403.  But  this  was  the  case  of  an  insolvent  corporation, 
which,  for  reasons  that  have  often  been  pointed  out  and  need  not 
here  be  repeated,  stands  upon  an  entirely  different  footing  from  an 
individual  debtor,  and  especially  an  individual  debtor  whose  solvency 
is  affirmed  by  the  creditor  asking  the  interposition  of  a  court  of 
equity.  In  short,  we  are  convinced  that  the  appointment  of  a  re- 
ceiver and  the  restraining  of  creditors  in  this  case,  upon  the  facts  al- 
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leged  by  both  parties  to  the  original  bill,  are  not  only  without  support 
in  principle  or  precedent,  but  manifest  the  attempted  exercise  of 
powers  which,  as  repeated  decisions  declare,  are  not  possessed  by  a 
federal  court.  And  this  leaves  out  of  view  the  apparent  violation  of 
the  act  of  Congress  (Rev.  Stat.  §  720;  Judicial  Code  [Act  March  3, 
1911,  c.  231]  §  265,  36  Stat.  1162  [Comp.  St.  1913,  §  1242])  which 
prohibits  the  granting  of  an  injunction  "to  stay  proceedings  in  any 
court  of  a  state/*  except  as  authorized  by  laws  relating  to  proceedings 
in  bankruptcy.  And  so  this  court  has  held  in  Maxwell  v.  McDaniels, 
184  Fed.  311,  106  C.  C.  A.  453,  a  case  which,  upon  the  question  of 
jurisdiction,  seems  not  distinguishable  from  the  one  at  bar.  We  quote 
from  the  opinion  as  follows : 

"The  complainant  had  no  right  for  two  reasons  to  ask  that  the  court  should 
enjoin  the  prosecution  of  suits  against  his  debtor  in  the  state  courts  of  West 
Virginia.  If  A.  is  indebted  to  •  •  •  B.  and  C,  it  takes  no  citation  of  au- 
thority to  show  that  B.  cannot  ask  a  court  of  equity  to  enjoin  O.  from  suing 
A.,  merely  because  C.  by  beginning  his  suit  first  may  get  a  lien  upon  A.'s  prop- 
erty before  B.  does.  In  the  second  place,  if  the  complainant  had  any  standing 
in  a  court  of  equity  to  ask  that  proceedings  at  law  be  enjoined,  the  statutes  of 
the  United  States  expressly  prohibit  a  federal  court  of  equity  from  granting 
that  relief  when  the  proceedings  sought  to  be  enjoined  are  pending  In  a  state 
court  •  •  •  A  court  of  equity  of  the  United  States  has  no  jurisdiction, 
at  the  instance  of  a  simple  contract  creditor  whose  claim  has  not  been  reduced 
to  judgment,  to  appoint  a  receiver  for  property  upon  which  he  asserts  no  spe- 
cific lien.*" 

[3]  We  are  asked  not  to  follow  Maxwell  v.  McDaniels,  because  it 
is  said  the  court  overlooked  a  statute  of  West  Virginia  (Code  of  1913, 
§  4974)  which  provides  as  follows : 

"A  court  of  equity  may  in  any  proper  case  pending  therein,  in  which  the 
property  of  a  corporation,  firm  or  person  is  involved,  and  there  is  danger  of 
the  loss  or  misappropriation  of  the  same  or  a  material  part  thereof,  appoint  a 
special  receiver  of  such  property  or  of  the  rents,  issues  and  profits  thereof, 
or  both." 

Even  if  it  be  granted  that  this  statute  was  not  brought  to  the  at- 
tention of  the  court,  and  therefore  not  considered,  there  are  two  an- 
swers to  the  argument  based  upon  its  provisions.  The  first  is  that  the 
equitable  powers  now  in  question  cannot  be  conferred  upon  the  fed- 
eral courts  by  the  Legislature  of  a  state,  as  was  distinctly  held  in 
Hollins  v.  Brierfield  C.  &  I.  Co.  supra,  wherein  the  Supreme  Court 
said : 

'The  line  of  demarcation  between  legal  and  equitable  remedies  •  •  • 
cannot  be  obliterated  by  state  legislation.'' 

The  other  answer  is  that  we  are  bound  to  accept  the  construction 
of  a  state  statute  by  the  highest  court  of  the  enacting  state,  and  the 
Supreme  Court  of  Appeals  of  West  Virginia  has  held  that  the  statute 
referred  to  does  not  authorize  the  appointment  of  a  receiver,  in  such 
a  case  as  is  here  presented,  at  the  suit  of  a  mere  contract  creditor. 
Rainey  v.  Freeport  Coal  Co.,  58  W.  Va.  424,  52  S.  E.  528;  Thompson 
v.  Adams,  60  W.  Va.  463,  55  S.  E.  668.    In  the  latter  case  it  was  said : 

**Under  our  statute  •  •  •  a  receiver  will  be  appointed  where  there  is 
danger  of  loss  or  misappropriation  of  the  property,  or  a  material  part  thereof. 
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of  a  debtor ;  but  this  is  only  done  In  a  proper  pending  case.  It  certainly  must 
be  at  the  instance  of  some  one  wbo  has  a  right  to  charge  the  property,  and 
the  statute  does  not  mean  to  extend  this  remedy  to  every  one  who  claims  to  be 
a  common  creditor.  Equity  must  have  Jurisdiction,  independent  of  the  ap- 
pointment of  a  receiver." 

Finally  it  is  argued  that  jurisdiction  was  acquired  in  this  case  by 
the  consent  of  Thompson  to  the  appointment  of  a  receiver.  But  this 
contention  was  also  made  and  rejected  in  Maxwell  v.  McDaniels;  the 
court  saying: 

"An  individual  is  not  a  corporation.  The  administration  of  the  affairs  of 
an  insolvent  individual  is  not  a  recognized  head  of  equity  Jurisdiction,  as  Is 
the  administration  of  tte  assets  of  an  insolvent  corporation.  The  subject-mat* 
ter  in  the  former  case  is  not  one  over  which  the  court  has  Jurisdiction.  Mere 
waiver  by  the  defendant  of  objections  otherwise  fatal  to  the  capacity  of  the 
plaintiff  to  Invoke  the  Jurisdiction  in  the  case  of  a  corporation  removes  the 
only  obstacle  to  the  granting  of  the  relief  desired.  In  the  case  of  an  individual 
defendant  it  leaves  untouched  the  most  serious  difficulty  of  all,  namely,  that 
the  subject-matter  is  not  one  within  the  province  of  the  court.'* 

Without  citing  further  decisions  or  otherwise  prolonging  the  dis- 
cussion, we  deem  it  sufficient  to  repeat  our  conviction  that  the  ap- 
pointment of  a  receiver  and  the  granting  of  an  injunction  in  this 
case  were  wholly  without  authority,  and  should  be  set  aside.  It  fol- 
lows that  the  order  appealed  from  must  be  reversed,  and  the  case  re- 
manded, with  directions  to  dissolve  the  injunction,  discharge  the 
receiver,  and  vacate  his  appointment,  and  to  dismiss  the  origrinal  and 
supplemental  bills  for  want  of  jurisdiction. 

Reversed, 


ZIMMEBN  T.  BLOUNT. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    January  23,  1017.)' 

No.  2979. 

1.  Fraud  ^=»45 — ^Acnow — Coicplaiitt. 

A  count  in  a  complaint,  alleging  that  defendant's  agent,  who  nego- 
tiated the  loan  for  him,  falsely  and  fraudulently  represented  that  the 
bank  stock  pledged  to  secure  the  loan  had  a  fair  market  value  of  $140  a 
share  when  the  loan  was  made,  and  that  plalntlif  was  induced  to  part 
with  money  on  such  representation  and  so  injured,  is  sufficient  to  state 
a  cause  of  action  in  deceit,  the  averment  that  plaintiff  was  induced  to 
part  with  his  money  by  reason  of  the  alleged  false  representation  implying 
his  Ignorance  of  Its  falsity  and  his  belief  in  and  their  reliance  on  its 
truth  and  the  allegation  that  the  representation  was  falsely  and  fraudu- 
lently made,  including  knowledge  by  plaintiff's  agent  of  its  falsity. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent  Dig.  f  40;  Dec.  Dig. 
«=945.] 

2.  Pbinoipal  and  Aqent  ^s>156 — ^Falsb   Rxpbbsentations— Lxabilitt   of 

Peincipal. 

Defendant  is  liable  for  false  representations  by  his  agent  from  which 
he  profited,  though  the  fraud  is  not  personal  to  him. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  §{ 
683-587;  Dec  Dig.  «=»156.] 

^=:>For  other  cases  see  same  topic  ft  KEY-NUMBER  In  aU  Key-Numbered  Dlgesu  *  Indexes 
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8.  Fbaud  ^c»11(2) — ^Falsb  BsPBEeaiNTA'noNS— Statekkntb  or  Fact— Value 
or  Stock.  « 

The  statement  of  tbe  market  yaltie  of  a  stock  which  has  an  ascertain- 
able value  Is  a  statement  of  a  fitct,  and  not  a  mere  expression  of  opinioiL 

[Ed.  Note. — For  other  cases,  see  Fraud,  Gent  Dig.  |  13;  Dec.  Dig. 
«=»U(2).] 

4.  FaAUD  ^=943 — OoMPLAiHT—IifJUBY— Value  or  Seoubitt. 

A  complaint  for  fftlse  representations  as  to  the  value  of  stock  pledged 
to  secure  a  loan  Is  sufficient,  without  showing  that  the  stock  was  not 
worth  the  amount  of  the  loan,  since  plaintiff  was  entitled  to  the  addi- 
tional security  afforded  by  the  excess  of  the  value  of  security  over  the 
amount  of  the  loan. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Gent  Dig.  |  87;  Dec.  Dig. 
«=»43.] 

5.  COBPOBATIOWS  «=>306— LlABILITT  or  DiBECTORS — FlOTITIOUS  DIVIDEND. 

The  declaration  of  an  unearned  dividend  by  the  directors  of  a  corpora- 
tion may  be  a  fraud  which  renders  the  directors  liable  to  one  who  pur- 
ctiased  stock  at  an  Inflated  market  value  created  by  such  dividend. 

[Ed.  Note. — For  other  cases,  see  Ck>iporations,  Gent.  Dig.  ||  1457,  1458 ; 
Dec.  Dig.  e=a>30(5.] 

0.  Fraud  ^=:»4&— Elemezvts — ^Repbesentation  to  Plaintiff. 

An  averment  of  a  false  representation  made  to  plaintiff,  not  to  the 
public  generally,  by  defendant,  by  which  plaintiff  was  deceived  to  his 
Injury,  is  essential  to  an  action  of  deceit 

[Ed.  Note. — For  other  cases,  see  B^aud,  Cent  Dig.  |  41;  Dea  Dig. 
<8s>46.] 

7.  Bankbuftot  ^s»426(1) — ^Dischabge— Debts  Not  Released— Fbaud. 

Though  a  fraud  may  be  committed  in  ways  other  than  by  false  repre- 
sentations and  still  be  actionable,  it  is  only  fraud  by  obtaining  property 
by  false  pretenses  or  false  representations  which  prevents  the  release  of 
a  bankrupt  from  his  provable  debts  under  Bankruptcy  Act  July  1,  1898, 
c  541,  f  17a  (2),  30  Stat  550,  as  amended  by  Act  Feb.  6,  1903,  a  487,  |  5 
(Gomp.  St  1913,  I  9001). 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Gent  Dig.  {{  787,  793-807 ; 
Dec.  Dig.  «=>426(1).] 

8.  F^ud  ^s>43 — GoMPLAiNT — False  Repbesentations. 

A  complaint  alleging  that  defendant's  agent,  who  negotiated  a  loan  for 
which  bank  stock  was  pledged  as  security,  represented  to  plaintiff  that 
the  bank  had  never  missed  a  dividend,  but  in  fact  the  bank  directors,  of 
whom  defendant  was  one,  had  declared  an  unearned  dividend  for  the 
purpose  of  giving  a  fictitious  value  to  the  stock,  is  sufficient 

[Ed.  Note.— For  other  cases,  see  Fraud,  Gent  Dig.  |  37;  Dea  Dig. 
«=»43.] 

d.  Fbaud  ^s»43 — Gomflaint— Fictitioub  Dividend. 

A  count,  alleging  that  defendant,  as  director  of  a  bank,  participated  in 
declaring  an  imearned  dividend  to  enable  him  to  dispose  of  the  stock 
owned  by  him  at  a  fictitious  vnlue  to  the  public,  that  plaintiff  was  de- 
ceived thereby,  and  that  defendant  obtained  plaintiff's  money  by  a  loan 
for  which  the  bank  stock  was  pledged  as  security,  sufficiently  stated  a 
cause  of  action  in  deceit 

[Ed.  Note.—- For  other  cases,  see  Fraud,  Gent  Dig.  |  37;  Dec.  Dig. 
»=>43.3 

^s»For  other  cases  see  same  tople  A  KET-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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10.  Elbotion  of  BsicBDiEs  <g=:»3(2)— Acnoir  on  Notb  and  fob  Fbaud.  ^ 

The  holder  of  a  note,  secured  b^  false  representations  as  to  the  value 
of  security  pledged  therefor,  can  proceed  on  the  note  and  at  the  same  time 
seek  to  enforce  his  cause  of  action  for  deceit. 

[Ed.  Note. — For  other  cases,  see  Election  of  Kemedies,  Cent  Dig.  |  3; 
Dec.  Dig.  «=>3(2).] 

11.  Bankruptcy  <©=>426(1) — ^Pleading — ^Reply. 

One  suing  on  a  note  can  reply  to  a  plea  of  discharge  In  bankruptcy 
that  the  debt  sued  on  Is  for  obtaining  money  by  false  pretenses  or  repre- 
sentations. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Gent  Dig.  H  787,  792; 
Dec.  Dig.  «=>426<1).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Florida ;  Wm.  B.  Sheppard,  Judge. 

Action  by  Samuel  Zimmem  against  William  A.  Blount  Judgment 
for  defendant,  on  demurrer  to  the  amended  counts  of  the  complaint  and 
to  the  replications,  and  defendant  brings  error.  Reversed  and  re-, 
manded. 

The  plaintiff  in  error,  plaintiff  In  the  District  Court,  originally  instituted 
this  suit  on  a  promissory  note,  alleged  to  have 'been  executed  by  the  defend- 
ant in  error,  who  was  defendant  in  the  District  Court  The  defendant  filed 
a  plea,  relying  upon  a  discharge  in  bankruptcy  theretofore  obtained  by  him. 
The  plaintiff  thereupon  filed  four  replications  to  this  plea,  to  all  of  which  de- 
murrers were  sustained.  The  plaintiff  thereupon  amended  his  complaint  by 
adding  six  additional  counts,  all  of  which,  except  the  fifth,  relied  upon  a 
cause  of  action  in  deceit  The  plaintiff  also  filed,  as  replications  to  the  de- 
fendant's said  plea,  five  replications  identical  with  the  five  amended  counts, 
which  relied  upon  deceit  as  a  cause  of  action.  To  these  five  amended  counts 
and  to  the  five  replications,  the  defendant  Interposed  demurrers,  which  were 
sustained  by  the  District  Judge,  and,  the  plaintiff  declining  to  plead  further, 
judgnient  was  entered  against  him,  from  which  writ  of  error  is  taken.  The 
alleged  deceit  consisted  in  certain  alleged  false  representations  as  to  the  valae 
of  50  shares  of  the  capital  stock  of  the  First  National  Bank  of  Pensacola, 
which  was  pledged  by  defendant  to  secure  said  loan  evidenced  by  the  note 
sued  upon. 

Harry  T.  Smith,  of  Mobile,  Ala.,  for  plaintiff  in  error. 
Francis  B.  Carter,  of  Pensacola,  Fla.,  for  defendant  in  error. 
Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

GRUBB,  District  Judge  (after  stating  the  facts  as  above).  The 
questions  presented  by  the  demurrers  are  the  sufficiency  of  amended 
counts  numbered  2,  3,  4,  5,  and  7,  and  replications  numbered  1,  2,  3, 
4,  and  5  to  defendant's  plea  of  discharge  in  bankruptcy.  The  amended 
counts  and  corresponding  replications  are  practically  identical  in  legal 
effect. 

[1]  The  second  count  and  first  replication  charge  that  defendant's 
agent,  who  negotiated  the  loan  for  him,  falsely  and  fraudulently  repre- 
sented that  the  bank  stock,  which  was  pledged  by  defendant  to  secure 
the  loan,  had  a  fair  market  value  of  $140  a  share,  when  the  loan  was 
made,  and  that  the  plaintiff  was  induced  to  part  with  money  on  such 
representation,  and  so  injured.     Perhaps  the  averments  of  the  count 

^=»For  oUier  cum  bm  Mune  topic  ft  KEY -NUMBER  In  aU  Key-Numbered  Dl^mtM  ft  Indexee 
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and  of  the  corresponding  replication  might  have  been  more  specific. 
However,  we  think  they  set  out  the  elements  of  a  cause  of  action  in 
deceit,  as  against  the  grounds  of  the  demurrer.  The  averment  that 
plaintiff  was  induced  to  part  with  his  money  by  reason  of  the  alleged 
false  representation  implies  his  ignorance  of  its  falsity  and  belief  in 
and  reliance  upon  its  truth.  The  allegation  that  defendant's  agent 
falsely  and  fraudulently  represented  the  value  of  the  stock  includes 
the  idea  of  knowledge  on  his  part  of  the  falsity.  Forsyth  v.  Veh- 
meyer,  177  U.  S.  177-180,  20  Sup.  Ct.  623,  44  L.  Ed.  723;  Bank  of 
Montreal  v.  Thayer  (C.  C.)  7  Fed.  625. 

[2]  Nor  IS  it  necessary  that  the  fraud  be  personal  to  the  defendant. 
It  is  sufficient  if  committed  by  his  agent  and  he  profit  by  it.  Such  a 
fraud,  so  committed,  will  prevent  a  discharge  in  bankruptcy  from  oper- 
ating to  release  the  bankrupt  from  a  debt  obtained  by  it.  Strang  v. 
Bradner,  114  U.  S.  555,  5  Sup.  Ct.  1038,  29  L.  Ed.  248;  In  re  Cloutier 
(D.  C.)  228  Fed.  569. 

[3]  We  think  the  ^atement  of  the  market  value  of  a  stock,  which 
has  an  ascertainable  market  value,  is  a  statement  of  a  fact,  and  not  the 
mere  expression  of  an  opinion.  Intrinsic  value  may  be  the  subject  of 
opinion  only.  Louisville  Jeans  Co.  v,  LischkoflF,  109  Ala.  136-141,  19 
South.  436;  Gordo«.v.  Butler,  105  U.  S.  558,  26  L.  Ed.  1166. 

[4]  We  think  also  the  averments  of  the  count  and  replication  are 
sufficient  to  show  that  plaintiff  suffered  injury  by  reason  of  the  alleged 
misrepresentation.  It  is  contended  that  the  true  market  value  of  the 
stock  is  not  stated.  The  allegation  that  the  stock  was  falsely  and 
fraudulently  represented  to  have  a  certain  market  value  includes  the 
idea  that  its  true  value  was,  at  least,  substantially  less. .  It  is,  however, 
also  contended  that,  though  substantially  less  than  represented,  if  it 
was  at  the  time  of  the  loan  of  a  value  equal  to  the  amount  loaned  on  it 
and  interest,  the  plaintiff  suffered  no  injury,  and  that  there  is  no  aver- 
ment to  the  contrary  in  the  pleading.  This  is  a  mistaken  conception. 
The  plaintiff  had  a  right  to  rely  on  its  value,  as  represented.  Non  con- 
stat, but  he  would  have  been  unwilling  to  lend  the  money  on  security, 
equal  to  the  amount  of  the  loan,  though  willing  to  do  so  on  security 
one  and  one  half  times  greater  in  value.  Few  lenders  are  satisfied  with 
collateral  of  no  greater  market  value  than  the  amount  loaned.  If  the 
value  of  the  stock  was  just  sufficient  to  secure  the  amount  of  the  loan, 
when  made,  any  loss  suffered  by  the  bank,  between  the  making  of  the 
loan  and  its  maturity,  which  affected  the  market  value  of  its  stock, 
would  impair  the  sufficiency  of  the  security,  since  it  was  originally  only 
just  sufficient.  If  the  value  of  the  stock  had  been  as  represented,  the 
plaintiff  would  have  had  a  margin,  against  which  to  offset  such  future 
losses.  To  this  protection  he  was  entitled.  He  was  entitled  to  it  by 
virtue  of  his  right  to  rely  on  the  truth  of  the  representation.  If  it  was 
false,  he  did  not  receive  what  he  had  a  right  to  expect,  and  thereby 
suffered  legal  injury.  His  right  was  to  receive  a  value  equivalent  to 
what  was  represented  to  him  to  be  the  true  market  value  of  the  stock, 
and  he  suffered  legal  injury,  if  any  less  value  was  given  him. 

The  third,  fourth,  fifth,  and  seventh  amended  counts  and  the  second, 
third,  fourth,  and  fifth  replications  proceed  on  a  different  theory  from 
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diat  contained  in  the  second  amended  count  and  -the  first  replication, 
though  some  of  the  grounds  of  demurrer  apply  equally  tC>  all  the  counts 
and  replications.  Those  already  considered  in  relation  to  the  second 
amended  count  and  first  replication  need  not  be  reconsidered.  The 
class  of  pleadings,  now  to  be  considered,  is  not  predicated  upon  any 
false  representation  made  by  the  defendant's  agent  who  negotiated  the 
loan.  They  are  based  on  the  alleged  declaration  of  an  unearned  ahd 
contributed  dividend,  through  the  instrumentality  of  the  bank's  direc- 
tors, including  defendant,  with  the  purpose  of  creating  a  fictitious  value 
for  the  bank's  stock. 

[5]  A  fraud  may  be  committed  upon  one  who,  relying  upon  the 
assurance  of  the  solvency  of  the  corporation,  given  by  the  declaration 
of  an  unearned  dividend,  is  induced  to  purchase  its  stock,  at  an  exag- 
gerated and  inflated  market  value,  for  which  the  directors  may  be  held 
liable.  The  creation  of  a  fictitious  market  value  for  the  stock  by  such 
methods  by  the  directors  for  the  purpose  of  enabling  them  to  dispose 
of  their  stock  at  the  inflated  value  is  a  fraud  upon  any  such  purchaser 
of  the  stock.  Chesbrough,  v.  Woodworth,  195  Fed.  883,  116  C.  C.  A. 
465 ;  Bank  of  North  America  v.  Crandall,  87  Mo.  208 ;  King  v.  Liv- 
ingston Mfg.  Co.  (Ala.)  68  South.  898;  In  re  Cloutier  (D.  C.)  228  Fed. 
569.  jH 

The  third  amended  count  and  the  second  replication  charge  the  dc- 
■  fendant  with  having  fraudulently  participated  in  the  declaration  of  an 
unearned  and  contributed  dividend  for  the  purpose  of  giving  a  fictitious 
market  value  to  his  stock  to  enable  him  the  better  to  dispose  of  it ;  that 
his  agent  represented  to  plaintiff  the  true  market  value  of  the  stock, 
and  that  plaintiff  was  induced  by  the  fraud  to  part  with  his  money. 
These  pleadings  do  not  allege  that  plaintiff  knew  of  the  declaration  of 
the  unearned  dividend,  relied  upon  it  in  making  the  loan,  or  was  de- 
ceived by  it.  The  representation  made  to  him  by  the  agent  as  to  the 
market  value  of  the  stock  was  true.  It  is  not  alleged  that  the  implied 
representation  arising  from  the  declaration  of  the  dividend  was  com- 
municated to  him ;  that  he  knew  of  it,  rdied  upon  it,  or  was  deceived 
by  it.  It  is  alleged  that  the  public,  relying  on  it,  created  a  fictitious 
market  value  for  the  stock,  and  that  plaintiff  was  injured  by  the  fraud- 
ulent declaration  of  the  dividend,  by  buying  the  stock  at  a  market  value 
established  for  the  stock  by  the  fraud.  Whether  this  is  a  sufficient 
showing  of  a  cause  of  action  in  deceit,  in  view  of  the  omission  of  any 
averment  that  the  plaintiff  was  deceived  by  any  representation,  express 
or  implied,  made  to  him  by  defendant  or  his  agent,  may  admit  of  doubt 
The  averment  is  that  the  representation  was  made  to  the  public,  not 
to  the  plaintiff,  and  that  the  public  was  deceived  by  it,  and  not  the 
plaintiff,  and  a  fictitious  value  so  given  the  stock,  and  that  the  plaintiff 
was  injured  in  buying  it  at  the  inflhated  value  the  public  was  so  induced 
to  put  upon  it 

[8]  There  is  therefore  an  absence  of  averment  of  a  false  representa- 
tion made  to  plaintiff  by  defendant,  by  which  plaintiff  was  deceived  to 
his  injury,  which  is  essential  to  an  action  of  deceit 

[7]  A  fraud  may  be  committed  in  ways  other  than  by  the  making  of 
false  representations,  and  be  actionable.     In  considering  the  £ird 
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count,  as  an  original  cause  of  action,  independent  of  the  plea  of  dis- 
charge in  bankruptcy,  it  would  be  unimportant  whether  the  alleged 
fraud  was  committed  by  the  making  of  false  representations  or  other-  * 
wise.  However,  in  considering  the  second  replication  to  the  plea  of 
discharge  in  bankruptcy,  as  a  sufficient  answer  to  it,  it  is  important  to 
determine  not  only  whether  the  replication  sufficiently  charges  fraud, 
but  fraud  "by  obtaining  property  by  false  pretenses  or  false  representa- 
tions," which  is  the  only  kind  of  fraud  that  prevents  the  release  of 
bankrupt  from  his  provable  debts.  Section  17a  (2),  Bankruptcy  Act  of 
1898  as  amended. 

[8]  The  fourth  amended  count  and  third  replication  allege  that  the 
defendant's  agent,  who  negotiated  the  loan,  represented  to  plaintiff 
that  the  bank  "had  never  missed  a  dividend."  It  also  alleges  the  dec- 
laration of  the  unearned  and  contributed  dividend  for  the  purpose  and 
in  the  manner  set  out  in  the  third  count.  It  alleges,  as  the  third  count 
fails  to  do,  that  the  defendant  "did  by  means  thereof  deceive  the  plain- 
tiff and  thereby  obtain  his  money."  In  view  of  the  facts  as  to  the 
alleged  fraudulent  declaration  of  the  dividend,  the  representation  that 
the  bank  had  never  missed  a  dividend  may  well  have  been  false.  It 
is  alleged  to  have  been  made  to  plaintiff.    It  is  further  alleged  that : 

"Defendant  knew  and  participated  in  the  said  false  and  fraudulent  declara- 
tion of  dividends,  for  the  purpose  as  aforesaid,  and  did  by  means  thereof  de> 
ceire  the  plaintiff,  and  thereby  obtain  his  money.'* 

We  think  this  sets  out  a  good  cause  of  action  "for  the  obtaining  of 
property  by  false  pretenses  or  false  representations,"  and  is  not  so  in- 
definite as  to  time  as  to  encounter  defendant's  general  demurrer  that 
it  is  vague  and  uncertain. 

[9]  The  fifth  and  seventh  amended  counts  and  the  fourth  and  fifth 
replications  charge  the  defendant  with  having,  as  a  director  of  the 
bank,  participated  in  the  declaration  of  an  unearned  and  contributed 
dividend  for  the  purpose  of  enabling  the  defendant  to  better  dispose 
of  stock  owned  by  him  and  at  a  fictitious  value  to  the  public,  that  the 
plaintiff  was  deceived  as  to  the  value  of  the  stock  by  such  means,  and 
that  the  defendant  thereby  obtained  the  plaintiff's  money.  There  is  no 
allegation  of  any  representation  made  plaintiff  by  the  defendant's  agent 
as  in  the  preceding  counts.  There  is,  however,  an  allegation  that  the 
defendant  deceived  the  plaintiff  by  the  false  appearance  of  solvency 
given  the  bank  by  the  alleged  fraudulent  declaration  of  dividend,  and 
obtained  his  money  thereby.  We  think  these  pleadings  are  sufficient 
to  set  out  a  cause  of  action  in  deceit  for  obtaining  property  by  false 
representations.  They  allege,  expressly  or  by  necessary  implication, 
.the  making  of  the  representation,  its  falsity,  defendant's  knowledge  of 
its  falsity,  plaintiff's  ignorance  of  its  falsity,  his  reliance  upon  its  truth, 
and  his  resulting  injury. 

[10]  The  piamtiff  has  the  right  to  proceed  upon  the  note  and  at  the 
same  time  seek  to  enforce  his  alleged  cause  of  action  for  deceit.  They 
are  in  no  sense  inconsistent  remedies.  Talcott  v.  Friend,  179  Fed.  676, 
103  C.  C.  A.  80,  43  L.  R.  A.  (N.  S.)  649;  Friend  v.  Talcott,  228  U.  S. 
27,  33  Sup.  Ct.  505,  57  L.  Ed.  718;  20  Cyc.  87,  and  note. 

[11]  The  authorities  also  support  the  right  of  the  plaintiff  to  reply. 
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to  a  plea  of  discharge  in  bankruptcy,  that  the  debt  sued  on  is  for  oV 
taining  money  by  false  pretenses  or  representations.  Forsyth  v.  Veh- 
meyer,  177  U.  S.  177,  20  Sup.  Ct  623,  44  L.  Ed.  723;  Crawford  v. 
Burke,  195  U.  S.  176-178,  25  Sup.  Ct.  9,  49  L.  Ed.  147;  Talcott  v. 
Friend,  179  Fed.  678,  103  C.  C.  A.  80,  43  L.  R.  A.  (N.  S.)  649. 

For  the  reasons  assigned,  the  judgment  is  reversed,  and  the  case 
remanded,  to  be  further  proceeded  with  in  conformity  with  this  opin- 
ion. 


HIMBOD  T.  FT.  PITT  MIN.  &  MILL.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    NoTember  U,  1916^    Rehearing 
Denied  January  26,  1917.) 

No.  4686. 

1.  Tbial  ^=s>251(1) — Questions  tob  Submission  to  Jubt — ^Issue  Not  Madb  bt 

fudadinqs, 

A  trial  court  is  not  required  to  submit  to  the  jury,  or  to  receiye  evi- 
dence upon,  issues  not  made  by  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  SS  587,  588,  694;  Dec. 
Dig.  <5=»251(1).] 

2.  Mines  and  Minebals  «=»55(6) — Right  to  Dump  Waste — ^Implied  Condi- 

tion OF  Deed. 

Defendant  acquired  by  right  of  way  deed  the  right  to  use  a  tunnel  in 
plain  tiff  *8  mine  and  to  extend  the  same  into  his  own  claim.  In  an  action 
to  recover  damages  for  his  dumping  of  waste  upon  the  surface  of  plain- 
tiff's claim,  heldL,  that  the  Jury  were  properly  instructed  that  the  deed 
did  not  by  implication  give  defendant  such  rights  unless  he  could  not. 
without  unreasonable  inconvenience  and  expense,  obtain  dumping  priv- 
ileges elsewhere  in  the  operation  of  the  timnel. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent.  Dig.  H 
156,  163,  164;    Dec.  Dig.  «=»55(6).] 

3.  Tbespass  ^=>68(1) — Damages — Instbugtion& 

Taking  the  whole  charge  In  reference  to  the  subject  of  damages,  the 
court  did  not  instruct  the  Jury  that  damages  could  be  awarded  for  acts 
of  trespass  committed  six  years  prior  to  the  accrual  of  the  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Trespass,  Cent  Dig.  i  151.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Colorado ;  Robert  E.  Lewis,  Judge. 

Action  at  law  by  the  Ft  Pitt  Mining  &  Milling  Company  against 
Fred  E.  Himrod.  .  Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

F.  L.  Collom,  of  Idaho  Springs,  Colo.,  for  plaintiff  in  error. 
Caldwell  Martin  and  Charles  W.  Waterman,  both  of  Denver,  Colo., 
for  defendant  in  error. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  VAN 
VALKENBURGH,  District  Judge. 

CARLAND,  Circuit  Judge.  This  is  an  action  by  the  Milling  Com- 
pany, as  plaintiff,  to  recover  from  Himrod,  as  defendant,  damages  for 

^=5»For  oUier  casea  Me  um«  topic  A  KBT-NUliBER  in  all  Kay-Numbered  Diseata  ft  Indaxea 
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alleged  trespasses  upon  the  Oneida  mining  claim.  Clear  Creek  county, 
Colo.  The  case  has  been  here  twice  before.  202  Fed.  724,  121  C.  C. 
A.  186;  220  Fed.  80,  135  C.  C.  A.  648.  The  plaintiff  on  the  third  trial, 
as  it  had  on  the  previous  trials,  recovered  a  verdict.  The  defendant 
has  again  removed  the  case  here,  assigning  error. 

The  errors  assigned  and  argued  by  counsel  for  defendant,  which  we 
are  authorized  to  consider,  relate  to  the  rulings  of  the  trial  court  with 
reference  to  the  following  subjects:  First,  the  right  of  the  defendant 
by  implication  as  a  reasonable  necessity  to  dump  waste  rock  and  debris 
from  the  Lamartine  tunnel  and  mines  onto  the  surface  of  the  Oneida- 
claim,  in  order  to  fully  and  properly  enjoy  the  express  rights  granted 
by  the  right  of  way  deed  of  August  15,  1894;  second,  the  statute  of 
limitations ;  third,  estoppel ;  fourth,  measure  of  damages. 

In  the  discussion  of  the  alleged  errors  in  reference  to  the  first 
subject,  it  is  necessary  to  first  consider  just  what  the  defendant  by 
his  answer  claimed  was  his  right  under  his  right  of  way  deed.  The 
only  paragraphs  which  relate  to  the  subject  are  the  second  and  fifth 
of  the  third  defense  pleaded  in  the  answer.    They  read  as  f oUows : 

"(2)  That  tbe  said  Himrod  and  Ms  C(H)wner,  Amuletta  H.  Hudson,  have 
continuously  worked  the  said  Lamartine  mine  through  the  said  No.  2  level  of 
the  Oneida  mine  from  the  said  15th  day  of  August,  A.  D.  1894,  up  to  the  date 
hereof,  dumping  the  waste  rock  and  material  taken  from  said  Oneida  lode 
mining  claim,  and  from  the  claims  lying  between  the  said  Oneida  claim  and 
the  said  Lamartine  group,  upon  the  surface  of  the  said  Oneida  lode  mining 
claim." 

"(5)  That  in  order  to  enable  the  said  defendant  and  his  said  co-owner,  Amu- 
letta H.  Hudson,  to  extend  the  said  Oneida  No.  2  level  as  aforesaid,  through 
the  said  Oneida  lode  mining  claim,  and  thence  through  and  into  the  Lamar- 
tine group  of  claims  hereinbefore  described,  it  was  necessary  that  the  said 
defendant  and  his  said  co-owner  dump  the  waste  rock  and  other  material 
from  said  tunnel  or  adit  upon  the  surface  of  the  said  Oneida  lode  mining 
claim." 

The  language  contained  in  paragraph  5  was  the  narrow  ground  up- 
on which  Siis  court,  at  the  time  the  case  was  last  here,  considered  the 
question  of  the  implied  right  of  defendant  under  his  right  of  way  deed 
to  dump  waste  rock  and  other  material  upon  the  Oneida  claim.  The 
opinion  of  the  court  gave  illustrations  and  cited  cases  showing  instances 
in  which  the  implied  right  had  been  upheld ;  but  these  general  expres- 
sions did  not  decide  that  the  defendant  had  any  other  right  than  that  of 
dumpage,  for  he  had  not  claimed  any  other  right.  The  court,  in  stating 
the  question  then  under  consideration,  in  the  opinion  (220  Fed.  82,  135 
C.  C.  A.  650)  said : 

"At  the  close  of  the  evidence  the  court  instructed  the  jury  that  the  plaintiff 
in  error  had  no  right  to  deposit,  upon  the  surface  of  the  Oneida  claim,  rock 
and  waste  brought  from  the  tunnel  or  'mines  beyond  the  Oneida  claim,  and 
the  jury  retymed  a  verdict  against  the  plaintiff  in  error.  The  instructions  of 
the  court,  denying  the  plaintiff  in  error  the  right  of  dumpage  on  the  surface 
of  the  Oneida  claim,  are  claimed  to  be  erroneous,  because  Uie  grant  of  that 
right  was  implied  in  the  deed,  as  it  was  reasonably  essential  to  carry  on  his 
mining  operations  through  the  tunnel." 

This  action  was  commenced  March  28,  1908,  and,  although  there 
have  been  three  trials,  the  answer  has  remained  the  same  in  regard 
to  the  claim  for  the  right  of  dumpage.    The  assignments  of  error  re- 
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lating  to  the  subject  now  under  discussion  complain  that  the  trial  court 
limited  the  inquiry  as  to  the  implied  rights  of  the  defendant  under  the 
right  of  way  deed  to  the  question  of  the  necessity  of  the  defendant  to 
dump  on  the  surface  of  the  Oneida  claim  waste  rock  and  other  material 
simply  for  the  purpose  of  disposing  of  the  waste,  whereas  the  defendant 
claimed  that  he  not  only  had  the  right  to  have  the  question  of  his  im- 
plied right  to  deposit  waste  rock  and  other  material  upon  the  Oneida 
claim  merely  as  dumpage  submitted  to  the  jury,  but  that  he  also  had 
the  right  to  have  submitted  to  them  and  to  introduce  evidence  relating 
'thereto,  as  to  his  right  to  deposit  waste  rock  and  other  material  at  a 
point  near  the  mouth  of  the  tunnel  for  the  storage  of  fuel  and  timbers, 
and  for  the  turning  of  the  delivery  teams. 

[1]  We  are  of  the  opinion,  after  a  careful  examination  of  the  record, 
that  the  assignments  of  error  upon  this  subject  are  without  merit,  be- 
cause the  pleadings  did  not  raise  the  question  of  the  implied  right  in 
the  defendant  to  establish  yardage  facilities  on  the  Oneida  claim,  as 
we  have  heretofore  shown  in  quoting  from  defendant's  answer.  We 
think  that,  if  defendant  claimed  the  right  to  deposit  the  waste  rock  and 
other  material  upon  the  Oneida  claim  for  any  other  purpose  than  diunp- 
age,  he  should  have  so  pleaded.  A  trial  court  is  not  required  to  submit 
to  the  jury,  or  to  receive  evidence  upon,  issues  not  made  by  the  plead- 
ings. Nevada  Co.  v.  Farnsworth,  102  Fed.  573,  42  C.  C.  A.  504;  Friz- 
zell  V.  Omaha  St.  Ry.  Co.,  124  Fed.  176,  59  C.  C.  A.  382;  Grady  v. 
St.  Louis  Transit  Co.,  169  Fed.  400,  94  C.  C.  A.  622. 

[2]  The  trial  court  as  to  the  implied  right  of  tlie  defendant  charged 
the  jury  as  follows: 

"Now,  the  law  does  not  Imply  that  kind  of  a  right  in  the  party  who  got 
the  contract — In  the  defendant  and  his  mother — simply  because  It  might 
be  convenient  for  them  to  dump  on  the  Oneida.  Such  a  right  can  only  be  im- 
plied by  the  law,  in  considering  all  the  circumstances  and  the  situation  in 
hand,  when  the  right  is  a  necessity  to  the  party  who  claims  it ;  that  is,  the 
situation  is  such  that  he  could  not  obtain,  without  unreasonable  labor  and  ex- 
pense, any  other  place  or  way  to  dump  this  materiaL  He  is  required,  not  only 
to  show  that  it  would  be  convenient  and  beneficial  to  him  to  dump  it  on  the 
Oneida,  but,  in  order  to  sustain  the  right  as  an  implication  that  the  law 
gives  to  him,  he  must  go  further,  as  I  have  already  said  to  you,  and  show 
that  he  cannot,  at  an  outlay  of  an  amount  that  is  within  reason,  obtain 
dumping  privileges  elsewhere  In  the  operation  of  the  tunnel.  And  the  law 
leaves  to  you  to  determine,  from  all  the  facts  surrounding  the  situation  at  the 
time  the  contract  was  made,  the  purpose  for  which  it  was  made,  the  condi- 
tion and  situation  with  which  it  dealt,  to  determine  whether  or  not  the  de- 
fendant by  necessity  was  given  that  right  under  the  contract;  and  for  the 
purpose  of  determining  that  question  in  this  case  you  may  take  into  consid- 
eration the  nature  of  the  surface  of  the  ground  where  the  right  claimed  to  de- 
posit rock  and  waste  was  situate,  its  adaptability  and  value  for  other  uses, 
the  accessibiUty  of  other  places  at  convenient  reach  from  the  mouth  of  the  tun- 
nel where  dumping  privileges  could  be  had,  and  the  reasonable  cost  of  acquir- 
ing and  using  such  other  place.  And  if  you  find  from  the  evidence  in  this 
case,  considering  the  situation  of  the  premises  when  the  contract  was  made, 
the  purpose  for  which  it  was  made,  that  the  defendant  could  obtain  and  use 
at  a  reasonable  expense  other  places  for  dumping  ground  which  were  easily 
accessible  from  the  mouth  of  the  tunnel,  then  the  law  would  not  imply  anr 
right  given  by  the  contract  to  the  defendant  to  dump  on  the  Oneida  claim. 
The  necessity  which  must  exist  in  order  to  imply  a  right  in  the  defendant 
to  dump  rock  and  waste  material  coming  from  mining  claims  other  than  the 
Oneida  lode  mining  claim  upon  the  surface  of  the  Oneida  lede  mining  claim 
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must  be  more  than  conyenient  or  beneficial,  and  it  mnst  appear  affirmatively 
by  a  preponderance  of  the  evidence,  before  sach  a  right  to  dump  upoA  the 
surface  of  the  Oneida  lode  mining  claim  can  be  implied,  that  the  defendant 
had  no  other  way  or  place  which  could  be  conveniently  provided  and  used 
without  unreasonable  labor  and  expense.*' 

We  are  of  the  opinion  that  the  charge  fairly  stated  the  rule  as  enun- 
ciated in  the  opinion  of  this  court,  and  we  do  not  think  the  charge  is 
subject  to  the  criticism  that  it  confined  the  question  at  issue  to  the  ab- 
solute necessity  of  dumping  the  waste  rock  and  other  material  on  the 
Oneida  claim.  The  court  said  that,  if  the  defendant  had  no  other  way 
or  place  which  could  be  conveniently  provided  and  used  without  un- 
reasonable expense,  he  might  deposit  the  waste  rock  and  other  material 
on  the  Oneida  claim.  In  the  discussion  of  this  question  we  have  as- 
sumed that  it  was  properly  raised  during  the  trial ;  but  it  is  very  doubt- 
ful whether  the  trial  court's  attention  was  at  any  time  called  to  the  fact 
that  counsel  for  defendant  claimed  any  other  right  than  that  of  dump- 
age. 

The  defendant  pleaded  section  4627  of  Mills*  Annotated  Statutes  of 
Colorado  (1912),  which  reads  as  follows: 

"What  Actions  are  Barred  in  Six  ycar«.— The  following  actions  sthifll  be 
commenced  within  six  years  next  after  the  cause  of  action  shall  accrue; 
and  not  afterwards:    •    •    • 

"Fifth.  All  actions  tar  waste  and  for  trespass  upon  land." 

When  the  case  was  first  here,  this  court  ruled  that,  if  the  plaintiff 
had  alleged  a  single  causal  wrongful  act  and  subsequent  damages  as 
aggravation,  the  statute  of  limitatioi^s  would  have  run  from  the  date 
of  the  causal  wrongful  act,  and  if  it  barred  that  act  it  would  have 
barred  all  subsequent  damage ;  that  the  present  action  was  one  for  con- 
tinuing trespasses,  and — 

"in  such  an  action  the  damages  from  those  committed  without  the  time  limit- 
ed  by  the  statute  are  barred  thereby,  although  the  damages  from  those 
committed  within  that  time  may  be  recovered." 

And  again: 

"Every  such  trespass  raises  a  new  cause  of  action  •  •  ♦  and  those 
trespasses  regarding  whi<±  the  proof  sustains  the  plea  fail,  while  those  con- 
cerning which  the  proof  fails  to  sustain  it  stand." 

It  is  claimed  by  the  defendant  that  the  trial  court  charged  the  jury, 
in  effect,  not  only  that  the  burden  of  proof  was  on  the  defendant  to 
show  that  the  acts  of  trespass  were  committed  prior  to  March  28,  1902, 
but  that  the  damage  was  also  inflicted  prior  to  that  date,  and  thereby 
enunciated  a  rule  contrary  to  the  decision  of  this  court  as  above  men- 
tioned.   The  trial  court  upon  this  subject  charged  the  jury  as  follows : 

"As  counsel  has  told  you  upon  both  sides,  the  defendant  is  entitled  to,  and 
you  must  give  him  the  beneflt  of,  the  statute  of  limitations  which  he  invokes 
for  his  protection  in  this  case,  and  which  he  has  a  right  to  invc^e,  for  which 
he  is  not  subject  to  any  criticism  by  you — ^that  is  to  say,  you  must  exclude 
from  your  consideration  any  damage  that  might  have  been  inflicted  by  the  de- 
fendant which  was  done  prior  to  March  28,  1902,  being  six  years  before  the 
bringing  of  the  suit,  and  only  allow  the  plaintiff,  if  you  find  in  favor  of  the 
plaintiff,  damages  for  such  acts  of  trespass  as  are  charged  in  the  complaint, 
and  established  by  the  testimony,  which  took  place  after  March  28,  1902,  and 
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prior  to  March  28, 1908,  the  day  that  the  suit  ^as  Instituted.  If  yon  find  from 
the  testimony,  from  a  preponderance  thereof,  that  between  March  28,  1902, 
and  March  28,  1908,  the  defendant  did  dump  waste  rock  and  material  upon 
the  Oneida  claim,  that  at  the  time  he  did  so  he  could  have  conveniently  and 
at  reasonable  expense  dumped  it  elsewhere  at  a  point  convenient  from  the 
mouth  of  the  tunnel,  and  that  dumping  that  waste  rock  upon  the  Oneida  claim 
resulted  in  damage  to  the  plaintiff,  then  you  must  return  a  verdict  in  favor 
of  the  plaintiff  for  the  amount  you  find  it  has  been  damaged. 

'The  defendant  pleads  the  six-year  statute.  He  charges  that  all  of  this 
damage  was  inflicted  back  of  March  28,  1902,  and,  having  so  pleaded,  the  bur- 
den is  on  the  defendant  to  show  that  the  damage  was  inflicted — the  dump 
was  made->that  the  rock  was  thrown  onto  the  Oneida  claim,  and  the  damage 
resulting  therefrom  inflicted,  prior  to  March'  28,  1902." 

It  is  claimed  that  the  last  paragraph  of  the  above  charge  is  erroneous, 
under  the  decision  of  this  court;  but  we  are  not  at  liberty  to  select 
isolated  portions  of  a  charge  for  the  purpose  of  assigning  error.  We 
must  look  to  the  whole  charge,  for  the  purpose  of  ascertaining  whether 
the  particular  charge  complained  of  was  all  that  there  was  said  upon 
the  subject.  In  the  excerpt  from  the  charge  of  the  court  above  quoted 
it  is  said : 

"That  is  to  say,  you  must  exclude  from  your  consideration  any  damage 
that  might  have  been  inflicted  by  the  defendant  which  was  done  prior  to 
March  28,  1902,  being  six  years  before  the  bringing  of  the  suit,  and  only  al- 
low the  plaintiff,  if  you  find  in  favor  of  the  plaintiff,  damaget  for  auch  act9 
of  tre9pa89  as  are  charged  in  the  complaint,  and  established  by  the  testimony, 
which  took  place  after  March  28,  1902,  and  prior  to  March  28,  1908,  the  day 
the  suit  was  instituted.*' 

[3]  We  are  of  the  opinion  that,  taking  the  whole  excerpt  from  the 
charge  together,  it  was  made  clear  to  the  jury  that  damages  for  acts  of 
trespass  committed  prior  to  March  28,  1905,  could  not  be  recovered, 
and  that  no  prejudice  could  have  resulted  to  the  defendant  from  the 
charge  as  given.  We  see  no  merit  in  the  assignments  of  error  relating 
to  the  statute  of  limitations. 

The  assignments  of  error  relating  to  the  question  of  estoppel  have 
no  merit.  This  was  decided  by  this  court  when  the  case  was  last  here, 
and  reference  to  the  opinion  then  rendered  is  made  for  our  views. 
There  was  no  error  in  the  instruction  of  the  court  on  the  measure  of 
damages.    The  defendant  requested  the  court  to  charge  that : 

''The  measure  of  damages  for  the  deposit  of  such  dump  is  the  value  of  that 
portion  of  the  surface  of  said  claim  covered  by  said  dump." 

This  request  was  erroneous,  as  the  dumping  of  the  waste  rock  and 
material  upon  the  Oneida  claim  at  any  place  might  damage  the  whole 
claim;  and,  moreover,  it  was  claimed  by  the  plaintiff  that  the  power 
house,  machinery,  and  blacksmith  shop  located  on  the  Oneida  claim 
were  also  damaged. 

Complaint  is  made  that  the  verdict  is  excessive.  This  is  a  subject 
we  cannot  consider. 

A  careful  review  of  the  record  satisfies  us  that  the  judgment  below 
must  be  affirmed ;  and  it  is  so  ordered. 
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OYBUH  LUMBER  CO.  v.  ERKHART. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    January  19, 1917.    Rehearing  Denied 

February  27,  1917.) 

No.  3010. 

1.  Master  and  Servant  ^=>189(3) — Injxtries  to  Servant — "Fellow  Serv- 

ant"— Foreman — **Vicb  Principal.** 

The  foreman  of  a  gang  engaged  in  skidding  logs  out  of  the  woods  was 
a  "fellow  servant"  of  one  of  the  members  of  the  gang  who  was  injured, 
and  not  a  "vice  principal"  for  whose  negligence  the  employer  was  liable, 
where  he  was  subject  to  the  orders  of  a  superintendent  who  was  in 
charge  of  all  the  work  in  that  neighborhood,  though  the  latter  had  not 
been  at  the  scene  of  the  accident  on  the  day  it  happened. 

[Bd.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §{  431- 
435,  445;    Dec.  Dig.  «=»1S9(3). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Fellow  Servant;    Vice  Principal.] 

2.  Master  and  Servant  «=>107(5) — ^Injuribs  to  Servant— Save  Place  to 

Work — Conditions  Subsequently  Arising. 

Where  the  place  originally  selected  by  a  foreman  to  set  up  a  log  skid- 
der  was  safe  and  the  appliances  were  properly  set  up,  but  the  place  sub- 
sequently became  unsafe  when  a  small  tree  was  broken  off  during  the 
operations  and  the  butt  was  left  resting  on  the  stump  near  a  guy  wire,  the 
»  negligence  of  the  foreman  in  not  removing  the  tree  was  not  within  the 
general  rule  that  the  master's  duty  to  make  the  place  of  work  safe  can- 
not be  delegated,  but  was  within  the  exception  to  that  rule  applying 
where  the  danger  in  the  place  of  work  arose  during  the  course  of  the 
work. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  i  201 ; 
Dec.  Dig.  <e=»107(5).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Mississippi ;   Henry  C.  Niles,  Judge. 

Action  by  Corbet  Erkhart,  by  J.  H.  Erkhart,  his  next  friend,  against 
the  Cybur  Lumber  Company.  Judgment  for  plaintiif,  and  defendant 
brings  error.    Reversed  and  remanded,  with  instructions. 

This  is  a  writ  of  error  to  a  judgment  of  the  District  Court  for  the  South', 
ern  District  of  Mississippi  in  a  case  in  which  the  defendant  in  error  was 
plaintiff  in  an  action  to  recover  damages  for  a  personal  injury  sustained  by 
him,  while  in  the  employment  of  the  plaintiff  in  error,  which  was  a  lumber- 
ing company.  The  District  Judge  refused  to  direct  a  verdict  for  the  defend- 
ant, upon  its  request,  and  his  refusal  is  the  only  error  reUed  upon  by  the 
plaintiff  in  error  to  reverse  the  judgment  against  it. 

The  facts,  which  are  not  in  serious  controversy,  are  substantially  as  fol- 
lows: Corbet  Erkbart,  defendant  in  error,  was  employed  by  the  plaintiff  in 
error  as  a  "tonger,"  to  assist  in  the  operation  of  its  skidder  in  pulling  logs 
from  the  woods  adjacent  to  its  skidder.  The  skidder  in  question  was  a 
"git>und  skidder,*'  which  could  be  moved  from  place  to  place  on  slides  resting 
on  the  ground.  It  was  operated  by  a  drum,  around  which  was  wound  a  steel 
cable,  on  the  end  of  which  cable  were  tongs,  which  tongs  were  taken  out  in 
the  woods  and  fastened  to  the  logs  to  be  drawn  in  to  the  skidder  by  the  revolu- 
tions of  the  drum.  It  was  the  duty  of  the  plaintiff  to  take  the  tongs,  attached 
to  the  end  of  the  cable,  from  the  skidder  out  Into  the  woods  and  fasten  same 
to  the  end  of  the  logs  that  were  to  be  drawn  in.  The  skidder  drew  logs  ii| 
on  all  sides  from  a  radius  of  900  feet  by  means  of  this  cable  attached  to  the 
drum  on  the  skidder,  which  cable  ran  through  a  pulley  or  sheave  attached 

^=9For  other  cases  see  same  topic  ft  KET-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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about  15  or  20  feet  In  beight  to  a  tree.  Since  the  tree  was*  forced  to  bear  the 
great  strain  of  pulling  in  the  logs  through  the  pulley  attached  thereto,  it  was 
necessary  to  brace  the  tree  to  which  the  pulley  was  attached,  so  that  the  tree 
wQuld  not  be  uprooted  by  the  strain.  This  was  done  by  means  of  a  guy  line 
running  from  the  point  on  the  tree  to  which  the  pulley  was  attached  to  an- 
other tree  some  30  or  40  feet  away,  to  which  tree  the  guy  line  was  fastened 
near  the  ground.  Whenever  It  became  necessary,  in  the  course  of  the  opera- 
tions, to  move  the  skidder  to  another  scene,  it  was  also  necessary  to  remove 
the  guy  line  from  the  tree  or  object  to  which  it  had  been  attached. 

On  the  date  of  the  accident  complained  of,  a  log  was  being  pulled  in  from 
the  woods  by  means  of  the  cable  and  skidder.  The  log-  lay  to  the  side,  or  not 
directly  in  front  of,  the  skidder.  The  plaintiff  attached  the  cable  to  the  log, 
and  it  was  taken  on  the  "off  side"  (from  the  skidder)  of  a  small  bay  tree,  so 
that,  when  the  cable  was  pulled  by  the  drum,  the  little  tree,  being  out  of  a 
straight  line  between  the  skidder  and  the  log,  was  broken  off  about  10  feet 
high  by  the  cable,  the  top  of  the  little  tree  falling  on  the  ground  near  to  and 
parallel  with  the  guy  line  of  the  skidder,  but  the  butt  of  the  little  broken  tree 
remained  upon  the  stump,  about  10  feet  high,  where  it  so  remained  until  the 
crew  prepared  to  move  the  skidder  a  short  while  afterward.  • 

The  testimony  of  the  defendant  in  error,  which  is  not  disputed,  was  that 
he  was  sitting  down  near  the  skidder,  while  witness  Batley  and  witness  Gib- 
son were  endeavoring  to  unfasten  the  guy  line  of  the  skidder,  which  ran  along 
beside,  or  in  the  direction  of,  the  little  broken  tree ;  that  witness  Batley  had 
unfastened  the  guy  line  at  the  stump  of  one  tree;  and  that  witness  Glhson, 
up  the  other  tree  at  the  pulley,  loosened  the  guy  line  there,  called  out,  '^Give 
me  some  slack,"  meaning  for  some  one  to  slacken  the  guy  Une  so  as  to  facili- 
tate his  work  up  the  tree.  Plaintiff  thereupon  got  up  and  walked  over  to  pull 
on  the  guy  line  to  give  Gibson  slack,  when  the  little  bay  tree,  which  neither 
rested  on  the  guy  line  nor  was  touched  by  any  one,  jumped  off  the  stump, 
falling  on  plaintiff's  leg,  breaking  same,  and.  causing  the  injury  complained  of. 

Gex  &  Waller,  of  Bay  St.  Louis,  Miss.,  and  J.  C.  Henriques,  of  New 
Orleans,  La.,  f6r  plaintiff  in  error. 

O.  F.  Moss,  of  Lucedale,  Miss.,  and  Mize  &  Mize,  of  Gulfport,  Miss., 
for.  defendant  in  error. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

GRUBB,  District  Judge  (after  stating  the  facts  as  above).  The 
plaintiff  in  the  court  below  relied  upon  one  ground  of  negligence 
only,  namely,  that  the  defendant  was  guilty  of  negligence  in  that  it  did 
not  exercise  reasonable  care  to  furnish  the  plaintiff  with  a  safe  place  in 
which  to  work.  It  was  not  contended  that  any  part  of  the  plant  or 
Appliances  used  by  the  defendant  were  defective.  It  was  not  contended 
that  the  place  where  the  work  was  being  performed  by  plaintiff  and  his 
fellow  workmen  was  negligently  unsafe,  when  the  work. was  com- 
menced on  the  morning  of  the  day  of  the  accident.  The  contention 
was  that  it  became  unsafe  after  the  work  was  entered  upon  by  reason 
of  a  tree  having  been  broken  during  the  progress  of  the  work  by  one 
of  the  logs  moved  by  the  skidder,  and  having  been  left  suspended  from 
the  trunk,  at  the  point  of  the  break,  and  lying  parallel  to  a  guy  line  used 
in  the  work,  for  an  unreasonable  length  of  time.  The  plaintiff  and  his 
fellow  workmen  had  been  directed  by  the  leader  of  the  gang,  Clark,  to 
prepare  to  move  the  skidder  and  to  dismantle  its  rigging  for  that  pur- 
pose. After  giving  this  direction,  Clark  temporarily  left  the  spot  and 
)vas  not  present  .when  the  plaintiff  sustained  his  injury.    After  he  had 
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departed,  Gibson,  a  fellow  workman  of  plaintiff,  who  was  up  the  tree 
to  which  the  guy  lines  were  fastened,  asked  the  plaintiff,  who  was  seat- 
ed on  the  ground  at  one  side,  to  give  the  guy  line,  along,  but  not  upon, 
which  the  broken  tree  lay,  slack  so  as  to  enable  Gibson  to  unloose  the 
wire  from  the  erect  tree  up  which  he  was.  While  the  plaintiff  was  at- 
tempting to  give  slack  to  the  guy  wire,  as  requested  by  Gibson,  the 
broken  tree  top  fell  on  him,  causing  his  injury.  It  may  be  assumed 
that  the  plaintiff  was  in  the  discharge  of  his  duties  when  injured. 

[  1  ]  It  is  clear  that  all  of  the  workmen  engaged  with  the  skidder,  in- 
cluding Clark,  on  the  day  of  the  accident,  were  fellow  servants  of  the 
plaintiff,  within  the  common-law  rule  of  nonliability,  which  governs  the 
relations  of  master  and  servant  in  Mississippi,  except  in  case  of  railroad 
employes.  The  case  of  Moss  v.  Compress  Co.,  202  Fed.  657,  121  C. 
C.  A.  67,  is  different  from  this  case,  in  tiiat  in  that  case  the  servant,  who 
was  held  to  be  a  vice  principal,  was  in  complete  charge  of  the  work 
of  dismantling  a  compress  at  a  distance  from  the  usual  place  of  busi- 
ness of  the  defendant,  with  no  one  superior  to  him  in  the  service  at 
the  place  of  work,  and  with  complete  control  over  the  means  and  meth- 
ods to  be  employed  in  the  work  of  demolition.  In  this  case,'  the  evi- 
dence shows  that  the  defendant  had  a  superintendent  in  charge  of  its 
operations  in  the  woods,  under  whom  Clark  was  working  and  with 
authority  to  direct  Clark  in  the  means  and  methods  of  such  operations. 
The  work  being  done  at  the  time  of  the  accident  was  part  of  those 
operationj3.  It  is  true  that  the  superintendent  was  not  at  the  place 
where  the  accident  happened  on  the  day  it  happened.  It  is,  however, 
true  that  he  was  in  charge  of  the  department  of  work  for  the  defend- 
ant in  which  the  plaintiff  was  engaged  when  injured,  and  that  Clark 
was  subordinate  to  him  in  that  department.  It  follows  that  Clark  was 
not  in  charge  of  a  department  of  the  defendant's  service  in  the  sense 
that  would  constitute  him  a  vice  principal  under  the  federal  decisions. 
We  think  therefore  that  the  nonliability  of  a  master  in  Mississippi  for 
the  default  of  a  fellow  servant  precludes  a  recovery  by  the  plaintiff  for 
the  negligence  of  Clark  in  this  case. 

[2]  It  is  contended,  however,  that  the  negligence  of  Clark  was  in  not 
removing  the  fallen  tree,  after  its  fall  and  before  the  accident,  and  that, 
a  reasonable  time  having  elapsed  between  these  events,  Clark's  failure 
constituted  negligence  in  the  matter  of  defendant's  nondelegable  duty 
of  furnishing  the  plaintiff  a  reasonably  safe  place  in  which  to  do  his 
work,  and  that  the  fellow-servant  rule  is  no  protection  to  defendant 
against  such  a  breach  of  duty.  This  argument  would  prevail  but  for 
the  conceded  fact  that  Clark  was  guilty  of  no  negligence  in  the  original 
selection  and  equipment  of  the  place  of  work,  in  the  doing  of  which  his 
acts  were  binding  on  the  defendant,  though  he  was  a  mere  fellow  serv- 
ant of  plaintiff;  but,  if  at  all,  only  in  the  failure  to  correct  a  condition 
that  arose  after  the  work  had  been  entered  upon,  during  its  progress, 
and  which  was  caused  by  the  conduct  of  the  workmen  themselves  or 
some  of  them.  It  is  also  true  that  no  vice  principal  of  the  defendant 
was  at  the  place  of  work,  after  the  condition  complained  of  arose,  and 
saw  or  should  have  seen  the  danger  in  time  to  have  remedied  it  before 
the  plaintiff  was  hurt  and  negligently  failed  to  do  so;  nor  was  there 
238  F.— 18 
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shown  any  negligent  failure  on  the  part  of  the  defendant  to  exercise 
such  supervision  as  was  essential  to  due  care.  The  facts  in  the  record 
present  the  ordinary  case  of  an  employe,  who  has  been  originally  fur- 
nished with  a  safe  place  in  which  to  do  his  work  by  his  master,  injured 
by  a  defective  condition  which  arose  thereafter  and  which  was  created 
by  the  fellow  servants  of  the  injured  employe  during  the  progress  of 
the  work  and  as  an  incident  thereto.  It  is  well  settled  that  an  injury 
due  to  such  a  defective  condition  is  caused  by  the  negligence  of  a  fel- 
low servant  with  respect  to  a  duty  that  is  delegable  by  the  master,  and 
for  which  the  master  is  not  liable.  In  a  case  of  this  kind,  the  principle 
that  the  master  is  liable  when  the  injury  is  due  to  the  concurring  negli- 
gence of  himself  and  that  of  a  fellow  servant  of  the  injured  person 
does  not  obtain,  since  the  negligence  in  this  case  was  that  solely  of  the 
fellow  servant,  and  of  a  kind  not  legally  attributable  to  the  master. 

In  the  case  of  Dunn  v.  Great  Lakes  Dredge  &  Dock  Co.,  161  Mich. 
551,  126  N.  W.  833,  the  court  said: 

"A  master  Is  under  no  duty  to  provide  a  safe  place  to  work,  where  the 
dangers  from  the  place  of  work  arise  from  the  changing  conditions  in  the 
progress  of  the  work." 

In  the  case  of  Bennett  v.  Chrystal  Carbonated  Lime  Co.,  146  Mo. 
App.  565,  124  S.  W.  608,  the  court  said: 

'*Where  the  place  in  which  a  servant  works  is  reasonably  safe,  and  it  is 
the  particular  work  done  that  renders  it  unsafe,  and  the  dangers  are  transi- 
tory and  inherent  in  the  manner  in  which  the  work  is  done,  and  the  servant 
performs  the  work  in  his  own  way,  the  rule  requiring  a  master  to  furnish  a 
reasonably  safe  place  does  not  obtain." 

In  Morgan  v.  Wabash  R.  Co.,  158  111.  App.  344,  the  court  said: 

The  rule  that  a  ''master  must  use  reasonable  care  to  furnish  a  reasonably 
safe  place  for  his  servant  to  work  *  *  *  \s  *  *  *  subject  to  ♦  ♦  • 
one  universal  exception,  *  *  *  that  where  the  master  has  used  reasonable 
diligence  to  provide  a  reasonably  safe  place  for  the  servant  to  perform  his 
work,  and  in  the  prosecution  of  that  work  changes  are  produced  In  the  condi- 
tions of  the  place  where  the  servant  is  required  to  work  and  these  conditions 
are  in  the  performance  of  the  work  for  which  the  servant  is  employed  and 
only  temporary,  the  rule  does  not  require  the  master  to  keep  the  place  rea- 
sonably safe  at  all  times  under  such  changed  conditions,  and  the  rule  has  no 
application  where  the  master  does  not  make  or  create  the  conditions,  but  they 
are  created  by  the  progress  of  the  work  and  the  men  engaged  in  it" 

There  are  many  other  cases  cited  in  the  brief  of  plaintiff  in  error  to 
the  same  effect.  We  regard  the  exception  too  well  established  to  re- 
quire the  citation  of  further  authority. 

For  the  reasons  assigned,  we  think  a  verdict  should  hav.e  been  di- 
rected for  the  defendant  upon  the  evidence  in  the  record,  and  the  judg- 
ment is  for  that  reason  reversed,  and  the  cause  remanded  to  be  pro- 
ceeded with  in  conformity  with  this  opinion. 
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DU  PONT  Y.  GARDINER  et  aL 
(Circuit  Court  of  Appeals,  Second  Circuit    December  12,  1916.) 

No.  57. 

1.  Injuxvctioxv  ^=»26(6) — ^Rioht  to  Issuance — ^Iluboal  TTbb  ov  Pbocess. 

An  injunction  may  be  Issued  to  prevent  an  inequitable  use  of  legal  pro- 
cess, and  so  a  court  of  equity  will  restrain  an  action  at  law,  where  de- 
fendant has  a  defense  In  equity  which  he  cannot  urge  In  the  action  at 
law ;  but,  If  the  defense  may  be  urged  to  the  action  at  law,  an  Injuctlon 
is  improper. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  S  35;  Dec.  Dig. 
«=>26(6).] 

2.  CoNTBACTs  ^=>W(1)—Fbaui>— Sealed  Instruksnts. 

While  at  common  law  the  defense  of  fraud  could  not  be  urged  against 
an  action  on  a  sealed  instrument,  the  rule  was  otherwise  as  to  simple 
contracts. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  SS  420,  428,  430, 
1160;   Dec.  Dig.  «=>»4(l).] 

3.  Equrrr  <d=>153 — Pleadings — Conbteuctiow. 

While  pleadings  are  not  construed  in  equity  with  so  high  a  degree  of 
technicality  as  at  law,  nevertheless,  where  allegations  are  equivocal, 
they  will  be  construed  most  strongly  against  the  pleader. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  {{  88&-389;  Dec. 
Dig.  «=»153.] 

4.  iKJUNcnoN  ^s»26(6) — Right  to — ^Deenses. 

Complainant's  bill,  seeking  to  enjoin  a  suit  against  him  on  a  contract, 
alleged  that  he  was  Induced  to  sign  the  contract  solely  upon  representa; 
tlons  that  were  false.  No  demurrer  was  interposed,  and  the  answer  des 
nied  the  allegations  that  the  representations  which  furnished  the  basis 
for  the  contract  were  false.  An  injunction  was  granted,  and  complain- 
ant sought  to  sustain  it  on  appeal,  upon  the  theory  that  there  is  a  diflTer- 
ence  between  false  and  fraudulent  representations,  and  that  where  repre- 
sentations are  merely  false,  and  not  fraudulent,  relief  can  be  had  only  in 
equity.  Beld  that  while  the  bill  was  ambiguous,  yet  as  the  representa- 
tions, if  false,  must  have  been  fraudulent  the  injunction  was  improperly 
granted. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  S  35;  Dec.  Dig. 
«=»26(6).) 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Bill  by  T.  Coleman  Du  Pont  against  George  N.  Gardiner,  upon  his 
death  revived  against  George  N.  Gardiner,  Jr.,  and  others,  executors 
of  defendant's  last  will  and  testament  From  a  decree  for  complain- 
ant, defendants  appeal.  Reversed  and  remanded,  with  directions  to 
dismiss  bill. 

Kellogg  &  Rose,  of  New  York  City  (L.  Lafflin  Kellogg  and  Alfred 
C.  Pette,  both  of  New  York  City,  of  counsel),  for  appellants. 

Simpson,  Thacher  &  Bartlett,  of  New  York  City  (Julius  F.  Workum 
and  Franklin  P.  Ferguson,  both  of  New  York  City,  of  counsel),  for 
appellee. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

^=9For  other  cases  s«e  same  topic  ft  KET-NUMBER  in  aU  Key-Numbered  Dlgesta  ft  Indexes 
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ROGERS,  Circuit  Judge.  The  plaintiff  has  obtained  an  injunction 
restraining  the  defendants  from  prosecuting  or  taking  any  further  pro- 
ceedings in  an  action  at  law  pending  in  the  District  G)urt  of  the 
United  States  for  the  Southern  District  of  New  York,  in  which  they 
are  plaintiffs  and  he  is  defendant.  This  suit  was  brought  originally 
against  George  N.  Gardiner,  the  defendants'  testator.  After  the  in- 
stitution of  the  suit  Mr.  Gardiner  died,  and  the  present  defendants  were 
appointed  executors  under  his  last  will  and  testament,  and  both  the 
action  at  law  which  has  been  restrained  and  the  present  suit  were  re- 
vived in  their  names  as  parties  in  his  place  and  stead. 

The  action  at  law  was  commenced  on  May  14,  1913,  in  the  Supreme 
Court  of  New  York,  but  was  removed  into  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York  on  the  ground 
of  diversity  of  citizenship  by  Mr.  Du  Pont,  defendant  therein,  who  is 
a  citizen  of  Delaware ;  Mr.  Gardiner  being  at  the  time  a  citizen  of  New 
York.  The  action  at  law  is  brought  upon  a  contract  alleged  to  have 
been  made  between  Gardiner  and  Du  Pont  whereby  the  latter  promised 
to  pay  to  the  former,  for  services  rendered  and  to  be  rendered  in  con- 
nection with  what  is  referred  to  as  "the  Equitable  Building  deal  in  the 
city  of  New  York,"  $100,000  in  cash  and  $100,000  par  value  of  the 
common  stock  of  a  company  incorporated  or  in  process  of  incorpora- 
tion for  the  purchase  and  carrying  out  of  said  deal.  It  is  alleged  that 
the  contract  is  evidenced  by  a  letter  reading  as  follows : 

••August  9,  1912. 
"Mr.  T.  Ooleman  Du  Pont,  Wilmington,  Delaware — ^Dear  Sir:  Confirming 
tuy  conversation  with  you  and  recording  our  understanding  in  ccmnectioxr  ^ith 
the  E<iuitable  Building  deal,  there  is  to  be  paid  to  Mr.  George  N.  Gardiner 
a  commission,  for  services  rendered  and  to  be  rendered,  of  $100,000  cash  and 
$100,000  par  value  of  the  common  stock  of  the  company,  same  to  be  con- 
tingent upon  the  final  closing  of  the  deal  now  in  progress  for  the  purchase 
of  the  Equitable  site  and  the  erection  of  a  building  thereon.  The  cash  com- 
mission will  be  paid  out  of  the  first  moneys  available  from  the  sale  of  the 
preferred  stock  and  second  mortgage  bonds  of  the  company. 

"Yours  very  truly,  [Signed]     Frank  M.  Andrews. 

"Dear  Frank:  The  above  is  just  as  I  understand  it,  and  provisions  wiU  be 
made  to  take  care  of  this  as  early  as  possible. 

"[Signed]    T.  O.  Du  Pont" 

Mr.  Andrews,  it  appears,  was  the  architect  of  the  McAlpin  Hotel  in 
New  York  City,  and  he  was  endeavoring  to  promote  a  project  for  the 
acquisition  of  the  site  of  the  former  building  of  the  Equitable  Life 
Assurance  Society  at  120  Broadway  in  New  York  City  (which  build- 
ing had  been  burned  down  in  January,  1912),  and  for  the  erection  of  a 
building  thereon.  Andrews  also  desired  to  become  the  architect  of  the 
new  building.  Du  Pont  had  been  interested  with  Andrews  in  the  erec- 
tion of  the  McAlpin  Hotel,  and  his  aid  was  sought  in  financing  this 
new  project  for  the  erection  of  a  new  building  for  the  Equitable.  As 
other  persons  were  necessary  in  carrying  the  scheme  through,  the  serv- 
ices of  Gardiner  were  enlisted. 

Du  Pont  now  claims  that  he  signed  the  statement  to  which  his  signa- 
ture is  appended  above  because  of  the  representations  made  to  him 
by  Andrews  that  Gardiner's  services  were  valuable  and  that  the  matter 
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was  "straight"  and  "all  right" ;  and  he  asserts  that  the  representations 
made  by  Andrews  were  false.  He  claims  that  at  the  time  of  signing 
the  statement  he  knew  nothing  of  what  services,  if  any,  had  been 
rendered  by  Gardiner,  and  that  he  relied  solely  on  the  representations 
made  by  Andrews;  the  facts  being  peculiarly  and  solely  within  the 
knowledge  of  Andrews.  He  denies  that  Andrews  was  his  agent,  denies 
that  Gardiner  rendered  any  services  for  him  (Du  Pont),  and  in  sub- 
stance and  effect  denies  that  Gardiner  had,  in  fact,  any  contract  which 
entitles  him  to  recover. 

According  to  Mr.  Andrews*  testimony,  Gardiner  and  Du  Pont  met 
at  the  office  of  Andrews,  at  which  time  matters  were  talked  over  and 
a  suggestion  was  made  by  Du  Pont  that  perhaps  Gardiner  would  be 
willing  to  take  his  $200,000  in  stock,  to  which  the  latter  replied  that 
he  could  not  afford  to  take  it  all  in  stock,  but  that  he  would  be  willing 
to  take  one-half  of  it  in  stock,  which  Du  Pont  said  was  acceptable  to 
him.  After  arranging  with  Gardiner,  Du  Pont  turned  to  Andrews  and, 
according  to  the  latter's  testimony,  said : 

**  'Frank,  If  yon  will  embody  this  conversation  and  agreement  in  a  letter, 
and  forward  it  to  me,  I  will  put  my  acceptance  on  the  letter  and  return  it  to 
you ;'  and  turning  to  Gardiner  said:  *Is  that  sufficient  contract  for  you,  Mr. 
Gardiner,  or  do  you  wish  a  formal  contract?*  to  which  Gardiner  replied  that 
the  letter  would  be  entirely  satisfactory  to  him,  and  that  he  wished  the  mat- 
ter to  be  given  prompt  attention,  because  he  had  been  worrying  Mr.  Andrews 
for  some  time  to  have  the  matter  pnt  in  final  form,  and  with  a  clear  under- 
standing, to  which  request  Mr.  Du  Pont  answered  that  he  was  as  anxious  to 
have  the  matter  off  his  mind  as  anybody,  and  that,  if  the  letter  were  sent, 
he  would  attend  to  it  immediately." 

[1]  At  the  opening  of  the  case,  and  before  any  evidence  was  taken, 
the  defendants  moved  to  dismiss  on  the  ground  that  the  court  as  a 
court  of  equity  had  no  jurisdiction  to  restrain  the  action  at  law  by 
reason  of  any  alleged  fraud,  because  the  contract  relied  on  is  not  under 
seal,  and  a  defense  based  on  the  fraud  alleged  could  be  interposed  in 
the  action  at  law.  The  court  did  not  take  that  view  of  the  matter,  and 
the  injunction  issued.    Did  the  court  err  ? 

Ever  since  the  Earl  of  Oxford's  Case,  1  Ch.  Rep.  1,  the  general  right 
of  chancery  to  interfere  by  injunction  for  the  purpose  of  preventing  an 
inequitable  use  of  legal  process  has  been  recognized  in  England ;  nei- 
ther is  it  questioned  in  the  United  States.  There  can  be  no  doubt  that 
a  court  of  equity  can  restrain  an  action  at  law  in  cases  in  which  the  de- 
fendant has  a  defense  in  equity  which  he  cannot  interpose  in  the  law 
court.  But  the  question  presented  is  whether  the  alleged  fraud  used 
to  induce  Du  Pont  to  enter  into  the  agreement  upon  which  the  action 
at  law  is  brought  is  purely  an  equitable  defense,  of  which  the  party  is 
not  entitled  to  avail  himself  in  the  law  court.  If  it  is  not,  and  the  fraud 
can  be  shown  in  tiie  action  at  law,  the  injunction  was  improvidently 
issued. 

[2]  At  common  law,  in  an  action  on  a  sealed  instrument,  fraud  could 
not  be  set  up  as  a  defense,  except  fraud  in  the  actual  execution  of  the 
instrument.  Hartshorn  v.  Day,  19  How.  (U.  S.)  222,  15  L.  Ed.  60S; 
George  v.  Tate,  102  U.  S.  564,  570,  24  L.  Ed.  232;  Shampeau  v.  Con- 
necticut River  Lumber  Co.  (C,  C.)  42  Fed.  760;  Kosztelnik  v.  Bethle- 
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hem  Iron  Co.  (C.  C.)  91  Fed.  606.  This  court  has  recognized  the  prin- 
ciple in  a  number  of  cases.  See  Whitcomb  v.  Shultz,  223  Fed.  268, 
275,  138  C.  C.  A.  510  (1915).  And  so  have  the  courts  of  New  York. 
See  Jackson  v.  Hills,  8  Cow.  (N.  Y.)  290;  Dorr  v.  Munsell,  13  Johns. 
(N.  Y.)  430.  In  the  case  of  an  instrument  under  seal,  it  was  necessary 
to  resort  to  equity  to  cancel  the  instrument.  Taylor  v.  King,  6  Munf. 
(Va.)  358,  366,  8  Am.  Dec.  746.  The  principle  is  that  the  circumstances 
show  a  want  of  consideration,  and  in  a  court  of  law  an  instrument  un- 
der seal  could  not  be  avoided  on  that  ground.  But  in  other  cases  fraud 
has  always  been  a  good  defense  in  an  action  at  law  on  the  contract. 
Mead  v.  Bunn,  32  N.  Y.  275;  Jones  v.  Emery,  40  N.  H.  348;  Irving 
V.  Thomas,  18  Mo.  418;  Harran  v.  Klaus,  79  Wis.  383,  48  N.  W.  479; 
Chieves  v.  Gary,  24  Grat.  (Va.)  414.  In  Such  v.  Bank  of  State  of  New 
York  (C.  C.)  127  Fed.  450  (1904)  Judge  Wallace  held  that  a  receipt  in 
full,  in  the  nature  of  a  release,  but  not  under  seal,  could  be  avoided 
at  law  in  a  federal  court  for  fraud  inducing  the  settlement  pursuant  to 
which  it  was  given,  and  that  the  maker  was  not  entitled  to  resort  to 
equity  for  its  cancellation. 

[3,  4]  We  have  discussed  the  matter  upon  the  theory  that  the  repre- 
sentations alleged  to  have  been  false  were  in  fact  fraudulent.  We  are 
obliged  so  to  regard  them.  The  complainant  simply  stated  in  his  bill 
that  the  representations  were  false.    His  allegation  is  that : 

''Said  representations  were  false,  and  In  fact  the  said  George  N.  Gardiner 
had  not  rendered  any  valuable  services  In  connection  with  said  deal.  Said 
T.  Ck)leman  Du  Pont  was  Induced  to  sign  said  letter  solely  upon  said  repre- 
sentations, and  would  not  have  signed  the  same  but  for  the  said  representa- 
tions." 

In  the  argument  in  this  court  it  was  contended  that  a  distinction  ex- 
ists between  false  representations  and  fraudulent  representations,  and 
that  where  the  representations  are  merely  false,  and  not  fraudulent, 
relief  can  only  be  had  in  equity.  A  false  representation  may  be  either 
innocent  or  fraudulent.  An  allegation  in  a  bill  that  a  representation  is 
false  is  therefore  equivocal.  And  while  pleadings  are  not  construed 
in  equity  with  so  high  a  degree  of  technicality  as  at  law,  still  the  rule 
nevertheless  prevails,  even  in  equity,  that  where  allegations  are  equivo- 
cal they  will  be  construed  most  strongly  against  the  pleader.  16  Cyc 
238.  So  that,  if  false  representations  which  are  innocent  are  a- good 
defense  in  equity,  and  not  in  law,  and  those  which  are  fraudulent  are 
a  good  defense  both  at  law  and  in  equity,  and  the  complainant  simply 
alleges  that  the  allegations  are  false,  the  allegation  would  seem  to  be 
insufficient. 

But  no  demurrer  was  interposed,  and  no  motion  was  made  to  dismiss 
the  bill.  An  answer  was  put  in  which  denied  the  allegation  that  the 
representation  was  false,  and  the  case  went  to  a  hearing.  Testimony 
was  heard,  and  the  District  Judge  found  that  the  statement  made  by 
Andrews  to  Du  Pont,  and  which  was  alleged  to  have  been  "a  false  rep- 
resentation," was  fraudulent.  The  court  declares  that  Andrews'  state- 
ment was  "false,  and  false  in  such  a  way  that  it  must  have  been  fraudu- 
lent, although  the  nature  of,  or  motive  for,  the  fraud  remains  un- 
known."   The  District  Judge  has  issued  an  injtmction  staying  an  ac- 
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don  at  law  because  of  a  fraudulent  representation,  and  his  action  in  so 
doing  cannot  be  sustained.  If  the  representation  was  false,  we  have 
no  doubt  that  it  was  fraudulent.  The  representation  was  of  such  a 
nature  that  it  is  hardly  possible  that  it  should  have  been  made  inno- 
cently, if  false  in  fact.  But,  as  fraudulent  representations  have  always 
constituted  a  perfect  defense  at  law  to  an  action  upon  a  contract  not 
under  seal,  no  necessity  existed  for  the  issuance  of  the  injunction. 

The  attempt,  therefore,  to  restrain  the  action  at  law  by  injunction 
must  fail.  No  English  court  is  to-day  permitted  to  restrain  an  action 
by  injunction.  The  right  to  do  so  was  taken  away  by  the  Judicature 
Act  of  1873,  under  the  provisions  of  which  equitable  defenses  may  be 
interposed  in  any  action.  We  have  not  overlooked  the  fact  that  the 
Congress  of  the  United  States  in  1915  also  passed  an  act  which  declares 
that  in  all  actions  at  law  equitable  defenses  may  be  interposed.  Act 
March  3,  1915,  c.  90,  38  Stat.  956.  That  act  was,  however,  not  in  force 
when  the  bill  of  complaint  was  filed,  which  was  in  May,  1914.  The 
case  has  been  decided,  therefore,  without  reference  to  it.  The  result, 
however,  is  the  same  as  it  would  have  been,  had  the  statute  been  ap- 
plicable. 

The  decree  is  reversed,  and  the  injunction  vacated,  and  the  case  re- 
manded, with  directions  to  dismiss  the  bill,  with  costs. 


PORTER  ▼.  TITUSVILLB  FRUIT  &  FARM  LANDS  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.     January  17,  1917.) 

No.  2902. 

1.  Master  and  Sebvant  <e=»154(l) — Warning  Servant — Danger  Known  to 

Servant. 

An  employer  engaged  in  a  dangerous  occupation  is  not  obliged  to  warn 
an  employ^,  where  the  latter  is  aware  of  the  danger  accompanying  his 
work. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  308 ; 
Dec.  Dig.  <©=»154(1).] 

2.  Master  and  Servant  «©=»154(1) — Warning  Servant — Danger  Known  to 

Servant. 

An  employer  will  not  be  held  negligent  for  failure  to  warn  his  employ^ 
of  dangers  accompanying  his  work,  where  from  the  circumstances,  a 
fair-minded  person  would  have  concluded  that  the  employ^  knew  of  the 
danger,  and  misleading  conduct  or  statements  of  employ^  may  warrant 
such  a  conclusion. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  (  806 ; 
Dec.  Dig.  «=>154(1).] 
8.  Master  and  Servant  ^s»286(40) — Warning  Servant—Danger  Known  to 
Servant. 

Where  fair-minded  persons  might  draw  different  conclusions  as  to  aoi 
employ$*s  knowledge  of  dangers  incident  to  his  work,  or  the  lack  of  it, 
the  employer  cannot,  as  a  matter  of  law,  be  held  free  of  negligence  in  as- 
suming empIoy6*s  knowledge  of  danger  and  not  warning  him. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  3044 ; 
Dec.  Dig.  «=>286(40).] 
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,  4.  Mastbb  AiTD  Sbbtant  ^=»286(40)— WABNiNa  fiEBVANT— Daitgsb  Known  to 
Sebvant — Evidence. 

Plaintiff,  having  once  assisted  in  blasting  where  charge  was  exploded 
by  electricity,  told  employer  that  he  thought  he  could  do  blasting  with 
fuse,  whereupon  the  employer  did  not  warn  him  of  danger  of  caps  being 
exploded  by  sparks  from  fuse,  and  plaintiff  was  thereby  injured.  Held^ 
that  question  of  defendant*s  negligence  in  assuming  that  plaintiff  knew 
danger,  and  of  not  warning  him,  should  have  been  submitted  to  Jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  S  1044; 
Dec.  Dig.  <S=>286(40).] 

6.  Master  and  Sebvant  «=»154(2) — ^Wabnino  Sebvant — ^Dangeb  Known  to 
Servant. 

S^tement  by  a  fellow  workman  that  plaintiff  ought  not  to  carry  explo- 
sive caps  when  blasting  did  not  necessarily  warn  plaintiff  of  danger  of 
explosion  from  leaving  such  caps  lying  around  near  scene  of  blasting. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  S  309; 
Dec.  Dig.  <e=»154(2).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Florida ;  Rhydon  M.  Call,  Judge. 

Action  by  Raymond  t,.  Porter  against  the  Titusville  Fruit  &  Farm 
Lands  Company.  Judgment  upon  instructed  verdict  for  defendant, 
and  plaintiff  brings  error.     Reversed.  ^ 

See,  also,  219  Fed.  881,  135  C.  C  A.  604. 

Chas.  M.  Cooper  and  Chas.  P.  Cooper,  both  of  Jacksonvflle,  Fla., 
for  plaintiff  in  error. 

Alston  Cockrell  and  A.  W.  Cockrell,  Jr.,  both  of  Jacksonville,  Fla., 
for  defendant  in  error. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

WALKER,  Circuit  Judge.  As  shown  by  the  opinion  rendered  when 
this  case  was  here  on  a  former  writ  of  error,  the  personal  injuries 
complained  of  by  the  plaintiff  in  error  were  attributed  to  alleged 
breaches  by  the  defendant  in  error  of  the  duty  owing  by  an  employer 
engaged  in  a  dangerous  occupation  to  inform  his  employe  engaged 
therein  of  the  dangers  accompanying  work  to  which  the  latter  is  as- 
signed, of  which  he  is  not  otherwise  apprised.  Porter  v,  Titusville 
Firuit  &  Farm  Lands  Co.,  219  Fed.  881,  135  C.  C.  A.  604.  The  judg- 
ment now  presented  for  review  followed  the  granting  by  the  court 
of  a  motion,  made  when  the  plaintiff  rested,  for  an  instructed  verdict 
ill  favor  of  the  defendant.  Evidence  introduced  by  the  plaintiff 
below  tended  to  prove  the  following  state  of  facts :  In  January,  1912, 
when  the  plaintiff  was  just  past  20  years  of  age,  he  was  injured  as 
a  result  of  the  explosion  of  dynamite  caps  which  he  had  placed  near 
by  just  prior  to  his  lighting  a  fuse  inserted  in  a  cap  attached  to  djma- 
•mite  used  to  blow  up  a  stump,  the  explosion  of  the  caps  being  caused 
by  a  spark  or  sparks  emitted  from  the  burning  fuse.  At  that  time 
the  plaintiff  had  been  working  for  the  defendant  corporation  several 
months,  having  been  employed  as  an  assistant  on  a  ditching  machine, 
used  for  digging  drainage  ditches.     For  several  days  before  he  was 
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hurt  the  plaintiff  was  engaged  in  making  some  repairs  on  that  ma- 
chine, which  was  not  then  being  operated.  He  got  through  with  the 
work  on  the  machine,  and  also  some  other  work  to  which  he  was 
assigned,  the  day  before  he  was  hurt,  and  during  the  evening  of  that 
day,  in  a  telephone  conversation  with  Mr.  Ellis,  an  officer  or  employe 
of  the  defendant,  who  directed  employes  what  work  to  engage  in, 
he  told  the  latter  that  he  had  finished  the  work  on  the  machine  and 
the  other  work,  and  asked  what  he  should  do  the  next  day.  Elli$ 
asked  the  plaintiff  if  there  were  not  some  cabbage  palms  that  could 
be  blown  up  from  the  ditch  so  as  to  prepare  ahead.  The  plaintiff 
replied  that  there  were,  but  that  the  battery  that  had  been  used  in 
the  blasting  work  had  been  taken  over  to  the  rock  quarry.  Ellis  then 
told  the  plaintiff  that  there  were  some  fuse  and  caps  at  the  camp, 
where  the  plaintiff  was,  and  that  the  plaintiff's  brother  (who  was  at 
the  camp)  would  give  them  to  the  plaintiff,  and  asked  the  plaintiff  if 
he  could  use  them,  and  the  plaintiff  said  he  thought  he  could.  Ellis 
then  told  the  plaintiff  to  take  one  of  the  men  at  the  camp  to  help  him. 
The  plaintiff  had  never  had  any  experience  in  the  particular  kind 
of  blasting  work  to  which  Ellis  assigned  him.  The  only  experience 
in  blasting  work  he  had  had  was  that  during  part  of  one  previous 
day,  while  he  was  working  for  the  defendant,  he  assisted  in  blasting, 
when  an  electric  battery  was  used  to  explode  the  cap,  the  explosion 
being  effected  by  means  of  a  wire  connecting  the  battery,  about  150 
feet  away,  with  the  cap  attached  to  the  dynamite  to  be  exploded. 
He  did  not  know  that  caps  unconnected  with  the  fuse,  but  left  not 
far  from  it,  were  liable  to  be  exploded  by  sparks  from  the  burning 
fuse.  He  thought  that  the  danger  was  in  the  dynamite,  and  did  not 
understand  that  the  caps  contained  a  dangerous  explosive.  Ellis 
did  not  inquire  whether  the  plaintiff  had  experience  in  the  kind  of 
work  to  which  he  was  assigned,  and  the  plaintiff  was  given  no  warn- 
ing or  instructions  about  the  danger  mentioned  or  how  to  avoid  it. 
The  next  morning  the  plaintiff  took  L.  R.  Houghton,  his  cousin,  who 
was  working  for  the  defendant,  to  bore  the  holes  for  him,  and  went 
out  to  do  the  blasting  as  indicated  by  Ellis.  While  the  two  were 
engaged  in  the  work,  and  before  the  plaintiff  was  hurt,  Houghton 
told  the  plaintiff  that  he  "hadn't  ought"  to  carry  the  caps  around  with 
him.  It  was  not  made  to  appear  that  Houghton  at  that  time  under- 
stood the  danger  of  a  cap  some  distance  off  being  exploded  by  a 
spark  from  the  fuse. 

[1,2]  The  duty  of  an  employer  engaged  in  a  dangerous  occupation 
to  give  warning  of  dangers  accompanying  the  task  to  which  an  em- 
ploye is  assigned  is  not  owed  when  the  latter  is  aware  of  and  appre- 
ciates those  dangers.  And  it  may  be  assumed  that  the  employer  is 
not  chargeable  with  negligence  in  failing  to  give  warning  where 
any  fair-minded  person,  situated  as  he  was  when  the  direction  for 
doing  the  work  was  given,  would  have  concluded  that  the  employe 
was  informed  of  and  appreciated  the  danger  to  which  he  would  be 
exposed,  and,  further,  that  misleading  conduct  or  statements  of  the 
employe  may  constitute  a  sufficient  basis  for  such  a  conclusion. 

[8]  But  where  evidence  adduced  tends  to  show  that  the  circum- 
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stances  attending  the  assignment  by  the  employer  to  the  employe  of 
the  dangerous  task  in  which  the  latter  was  engaged  when^he  was 
hurt  were  such  that  fair-minded  persons,  situated  as  the  einployer 
was,  might  have  drawn  different  conclusions  as  to  the  employe's 
knowledge  and  appreciation,  or  lack  of  knowledge  and  appreciation, 
of  the  dangers  incident  to  the  performance  of  the  task,  it  is  not  with- 
in the  province  of  the  court  to  draw  the  inference  of  negligence,  or 
the  absence  of  it,  on  the  part  of  the  employer  in  making  the  assign- 
ment without  giving  warning  of  the  danger.  Casey-Hedges  Co.  v. 
Oliphant,  228  Fed.  636,  143  C.  C.  A.  158. 

[4]  Was  the  undisputed  evidence  such  as  to  show  that  any  fair- 
minded  person,  in  the  situation  of  the  employer's  representative,  Ellis, 
when  he  directed  the  plaintiff  to  do  the  blasting,  must  have  concluded 
or  assumed  that  the  latter  needed  no  warning,  because  he  already 
was  aware  of  the  danger  of  the  work  he  undertook  to  do?  A  finding 
that  Ellis  justifiably  so  concluded  or  assumed  must  have  been  based 
upon  the  evidence  of  the  fact,  presumably  known  to  him,  of  the  plain- 
tiff's former  participation  in  blasting  work,  or  upon  that  to  the  effect 
that,  when  it  was  suggested  to  the  plaintiff  that  he  undertake  the 
work  he  was  engaged  in  when  he  was  hurt,  he  said  he  thought  he 
could  do  it.  We  discover  nothing  in  the  evidence  to  preclude  a  find- 
ing that  the  danger  arising  from  the  proximity  to  a  lighted  fuse  of 
dynamite  caps  other  than  the  one  with  reference  to  which  the  fuse 
was  placed  and  lighted  was  one  that  may  not  have  been  disclosed  to 
an  inexperienced  person  engaged  in  blasting  operations  as  carried  on 
when  the  plaintiff  previously  had  taken  part  in  such  work,  as  the  use 
of  the  battery  on  that  occasion  dispensed  with  the  necessity  of  any 
one  being  near  the  fuse  when  it  was  lighted,  with  the  result  that  there 
was  a  lack  of  opportunity  to  observe  that  caps  near  to,  but  not  con- 
nected with,  the  fuse  were  liable  to  be  exploded  by  sparks  emitted 
therefrom.  And  certainly  there  was  no  necessary  inconsistency  be- 
tween the  plaintiff  being  ignorant  of  the  danger  mentioned  and  his 
thinking  that  he  could  do  the  work  suggested.  It  is  not  deemed 
necessary  to  say  more  of  the  evidence  than  that  we  think  it  was  such 
as  not  to  exclude  inferences  that  the  plaintiff  was  unaware  of  the 
dangers  to  which  he  exposed  himself,  and  that  there  was  a  negligent 
failure  to  warn  him  of  the  danger  and  of  the  necessity  of  caution  in 
having  dynamite  caps  other  than  the  one  to  which  the  fuse  was  at- 
tached far  enough  away  to  prevent  their  being  exploded  by  sparks 
from  the  lighted  fuse.  The  evidence  as  a  whole  made  the  question 
of  the  defendant's  negligence  as  charged  one  proper  to  be  submitted 
to  the  jury  under  appropriate  instructions. 

[5]  The  evidence  as  to  what  Houghton  said  to  the  plaintiff  about 
the  latter  carrying  the  dynamite  caps  around  with  him  was  not  nec- 
essarily inconsistent  with  a  conclusion  that  the  plaintiff  was  not  guilty 
of  contributory  negligence  in  having  some  other  caps  near  by  when 
he  lighted  the  fuse  attached  to  the  one  to  be  set  off.  A  finding  that 
that  statement  was  not  enough  to  bring  home  to  the  plaintiff  an  ap- 
preciation of  the  danger  and  of  the  necessity  of  taking  the  precau- 
tion of  having  caps  not  intended  to  be  exploded  beyond  the  reach 
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of  sparks  from  the  lighted  fuse  could  not  well  be  regarded  as  being 
so  arbitrary  and  in  the  teeth  of  undisputed  evidence  as  not  to  be  per- 
missible. 

The  conclusion  is  that  it  was  error  to  take  the  case  from  the  jury 
by  granting  the  defendant's  motion  for  a  directed  verdict 

The  judgment  is  reversed. 


LITI  HIP  GHIN  T.  PLITliMBR,  Chinese  Immigrant  Inspector* 

Bx  parte  LUI  HIP  GHIN. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    January  8»  1917.) 

No.  2841. 

1.  AUENS   ^s»23(2) — Chinbss   Pebsons — ^Depobtatioi?— 'Msbohantb. 

That  a  Chinese  person  admitted  to  the  United  States  as  a  merchant 

subsequently  becomes  a  laborer  is  not  in  Itself  ground  for  his  deportation. 

[Ed.  Note.— BV)r  other  cases,  see  Aliens,  Cent  Dig.  i  77;    Dec.  Dig. 

«=>23(2).] 

2.  Aliens  ^=»32(8) — Chinese  Pebsons — Depobctation. 

Where  a  Chinese  person  admitted  on  certificate  as  a  merchant  imme- 
diately engages  in  employment  as  a  laborer,  that  fact  has  strong  retro- 
active bearing  as  evidence  that  he  entered  with  intent  to  become  a  la- 
borer. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent  Dig.  |  84;  Dec.  Dig. 
«=>32(8).] 

3.  Aliens  ^s»32(3) — Chinese  Persons — ^Depobtation — ^Notice. 

Where  it  is  sought  to  deport  a  Chinese  pefson  who  entered  as  a 
merchant  on  the  ground  that  he  had  later  become  a  laborer,  he  is  entitled, 
if  fraud  or  misrepresentations  in  securing  his  entry  are  relied  on,  to  be 
so  advised. 

[Ed.  Note. — ^For  other  cases,  see  Aliens,  Dec.  Dig.  «3»32(3).] 

4.  Aliens   ^s»32(8)— Chinese   Pebsons-— Depobtation — Suspicion. 

Appellant  a  Chinese  person,  who  entered  the  United  States  as 'a  mer- 
chant was  arrested  on  a  charge  that  he  was  found  in  the  United  States 
in  violation  of  Chinese  Exclusion  Act  May  6,  18S2,  c  126,  |  6,  22  Stat  60, 
as  amended  by  Act  July  5,  1884,  c.  220,  23  Stat  116  (Compi  St  1913,  | 
42d3),  as  having  secured  admission  under  the  section  but  since  having  be- 
come a  laborer.  When  arrested,  he  was  visiting  his  brother,  and  assist- 
ing in  the  letter's  restaurant  business;  but  there  was  no  showing  that 
he  received  compensation,  and  appellant  asserted  that  it  was  gratuitous, 
and  that  he  was  Investigating  business  opportunities.  Held  that  whUe 
the  evidence  might  raise  a  suspicion  that  appellant  had  entered  the  coun- 
try as  a  merchant  intending  to  become  a  laborer,  such  suspicion  was  not 
sufficient  to  warrant  his  deportation. 

[Ed.  Note. — ^For  other  cases,  see  Aliens,  Cent  Dig.  |  84;  Dec  Dig. 
«=>32(8).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  EMvision  of  the  District  of  Idaho ;  Frank  S.  Dietrich,  Judge. 

In  the  matter  of  the  application  of  Lui  Hip  Chin,  an  alien,  for  a 
writ  of  habeas  corpus  against  Lorenzo  T.  Plummer,  Chinese  Immigrant 
Inspector  in  Charge  at  Helena,  Montana.    From  a  judgment  denying 


»For  oUiM'  camm—  uune  topic  ft  KBT-NUMBBR  in  all  Koj-Numbertd  DlgwU  ft  lada; 


Digitized  by 


Google 


764  238  FEDERAL  RBPOETEB 

the  writ,  applicant  appeals.     Reversed,  and  applicant  ordered  dis- 
charged. 

The  appellant,  a  Chinese  merdiant  of  Canton,  China,  entered  the  United 
States  on  September  30,  1915,  at  the  port'  of  San  Francisco.  He  exhibited  to 
the  immigration  authorities  certain  credentials  and  a  draft  drawn  by  a 
Canton  bank  on  a  bank  in  San  Francisco  for  the  sum  of  $1,000.  He  was  pe^ 
mitted  to  land  as  a  merchant,  and  received  the  usual  certificate  of  identity. 
He  remained  at  San  Francisco  about  two  months,  and  then  went  to  Mountain 
Home,  Idaho.  He  had  been  there  about  two  months,  when  he  was  arrested 
upon  proceedings  which  resulted  in  an  order  for  his  deportation.  He  there- 
upon filed  in  the  court  below  a  petition  for  a  writ  of  habeas  corpus,  alleg- 
ing that  he  had  been  duly  admitted  to  the  United  States  as  a  merchant,  that 
the  summary  hearing  which  was  had  before  the  Chinese  immigration  inspector 
was  not  conducted  according  to  law  and  the  rules  and  regulations  of  the  De- 
partment of  Labor  of  the  United  States,  that  the  same  was  unfair  and  unjust, 
and  that  the  petitioner  had  been  sununarily  and  arbitrarily  deprived  of  hU 
liberty,  that  the  immigration  inspector  had  grossly  abused  the  discreti(a 
vested  in  him  by  law  and  the  rules  and  regulations  of  the  department,  and 
that  the  evidence  at  said  hearing  was  incompetent  to  prove  that  the  petition- 
er had  become  a  laborer  since  his  arrival  in  the  United  States.  From  the  o^ 
der  of  the  court  below  denying  a  writ,  the  petitioner  brings  this  appeal. 

The  warrant  on  which  the  appellant  was  arrested  charged  him  with  being 
a  Chinese  laborer  not  in  the  posisession  of  a  certificate  of  residence,  and  diarg- 
ed  that  he  was  found  in  the  United  States  in  violation  of  section  6  of  the 
Chinese  Exclusion  Act  of  July  5,  1884,  '^having  secured  admission  under  said 
section,  but  having  become  a  laborer  since  admission."  The  warrant  for  de- 
portation found  the  appellant  to  be  in  the  United  Stat^  in  violation  of  law, 
following  precisely  the  language  of  the  charge  in  the  warrant  for  arrest 

P.  E.  Cavaney,  of  Boise,  Idaho,  for  appellant. 
J.  L.  McClear,  U.  S.  Atty.,  and  John  R.  Smead,  Asst  U.  S.  Atty^ 
both  of  Boise,  Idaho,  for  appellee. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1,1] 
The  evidence  that  the  appellant  had  performed  labor  in  the  United 
States  consisted  in  testimony  that  he  had,  while  staying  in  Mountain 
Home,  worked  in  the  restaurant  of  his  brother,  whom  he  was  visiting 
at  that  place.  He  denied  that  he  had  received  pay  for  his  work,  and 
there  was  no  evidence  to  the  contrary.  He  admitted  that  his  brother 
had  sent  him  money  to  pay  his  fare  to  Mountain  Home,  but  he  also 
testified  that  he  had  a  $500  interest  in  Fah  Wah  Company,  Dupont 
street,  San  Francisco,  and  that  he  was  in  Idaho  "investigating  busi- 
ness locations."  The  fact  that  one  who  has  been  admitted  into  tbc 
United  States  as  a  merchant  subsequently  becomes  a  laborer  is  not 
in  itself  ground  for  his  deportation.  In  re  Yew  Bing  Hi  (D.  C.)  128 
F6d.  319;  United  States  v.  Leo  Won  Tong  (D.  C.)  132  Fed.  190; 
United  States  v.  Foo  Duck,  172  Fed.  856,  97  C.  C.  A.  204;  United 
States  V.  Hom  Lin  (D.  C.)  214  Fed.  456;  Lew  Ling  Chong  v.  United 
States,  222  Fed.  195,  137  C.  C.  A.  635 ;  United  States  v.  Fong  Hong 
(D.  C.)  233  Fed.  168;  United  States  v.  Lee  You  Wing,  211  Fed.  939, 
128  C.  C.  A.  437.  But  if  one  who  has  been  admitted  on  certificate 
as  a  merchant  immediately  on  his  arrival  proceeds  to  engage  in  and  con- 
tinues in  employment  as  a  laborer,  that  fact  has  a  strong  retroactive 
bearing  as  evidence  of  the  intent  with  which  he  came..   Ong  Seen  v. 
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Burnett,  232  Fed.  850, 147  C.  C.  A.  44 ;  United  States  v.  Yong  Yew  (D. 
C.)  83  Fed.  832;  Chain  Chio  Fong  v.  United  Sutes,  133  Fed.  154, 
66  C.  C.  A.  220;  Cheung  Him  Nin  v.  United  States,  133  Fed.  391, 
66  C.  C.  A.  453. 

[3,  4]  There  was  no  charge  that  the  appellant  entered  the  United 
States  with  the  intention  of  becoming  a  laborer,  or  that  he  procured 
his  certificate  as  a  merchant  by  means  of  fraud  or  misrepresentation. 
If  such  fraud  or  misrepresentation  was  intended  to  be  relied  upon 
as  the  ground  of  his  deportation,  he  was  entitled  to  be  advised  of  it. 
Nor  is  there  anything  in  the  record,  aside  from  the  service  which  he 
rendered  to  his  brother  in  Idaho,  to  suggest  that  he  secured  admis- 
sion to  the  United  States  fraudulently,  or  that  he  was  not  a  bona 
fide  merchant  when  he  entered,  except  the  casual  statement,  found  in 
the  memorandum  decision  of  the  court  below,  that  certain  evidence  in 
the  case  "creates  a  suspicion,  to  say  the  least,  that  the  claim  that  he 
intended  to  engage  in  the  mercantile  business  was  a  pretension  only." 
But  suspicion  is  not  sufficient  to  justify  deportation  on  the  ground 
that  admission  was  fraudulently  obtained.  Ong  Chew  Lung  v.  Bur- 
nett, 232  Fed.  853,  147  C.  C.  A.  47.  The  appellant  was  possessed  of 
a  merchant's  certificate  duly  issued.  As  the  Supreme  Court  observed 
in'  Liu  Hop  Fong  v.  United  States,  209  U.  S.  453,  28  Sup.  Ct.  576, 
52  L.  Ed.  888,  the  certificate  "certainly  ought  to  be  entitled  to  some 
weight."    The  court  further  said : 

"While  this  certificate  may  be  overcome  by  proper  evidence  and  may  not 
have  the  effect  of  a  judicial  determination,  yet  being  made  In  conformity  to 
the  treaty,  and  upon  It  the  Chinaman  having  been  duly  admitted  tp  a  resi- 
dence In  this  country,  he  cannot  be  deported,  as  In  this  case,  because  of  wrong- 
fully entering  the  United  States  upon  a  fraudulent  certificate,  unless  there  Is 
some  competent  evidence  to  overcome  the  legal  effect  of  the  certificate." 

In  United  States  v.  Hom  Lim  (D.  C.)  214  Fed.  456,  463,  the  court, 
following  the  decision  in  the  Liu  Hop  Fong  Case,  said : 

•The  decision  of  his  right  to  enter  was  presumptively  correct,  and,  unless 
the  United  States  shows  persuasively  to  the  contrary,  the  mere  certificate  of 
admission  is  suflEident" 

In  Ex  parte  Wong  Yee  Toon  (D.  C.)  227  Fed.  247,  251,  the  court 
said: 

"Such  a  certificate  Imports  at  least  prima  fade  verity.  It  cannot  be  treated 
as  if  it  had  never  existed.  Some  evidence  must  be  produced  to  justify  the  im- 
migrant ofllclals  denying  to  It  Its  usual  and  appropriate  effect" 

In  Wong  Yee  Toon  v.  Stump,  233  Fed.  194,  196,  147  C.  C.  A.  200, 
the  court  said : 

"After  the  certificate  Is  Issued,  It  is  our  view  that  the  burden  is  cast  upon 
the  government,  In  case  a  proceeding  Is  Instituted  to  attack  It,  to  show  by  tes- 
timony which  the  law  recognizes  as  evidence  that  it  should  be  annulled  be- 
fore an  order  for  deportation  Is  warranted.  ♦  ♦  ♦  It  is  the  privilege  of 
the  immigration  authorities  to  prove,  if  they  can,  that  the  certificate  Is  In- 
vaUd,  and  that  its  issue  was  procured  by  fraud ;  but  they  are  not  permitted 
to  treat  it  as  a  nulUty  upon  mere  suspicion  and  conjecture.*' 

In  McDonald  v.  Siu  Tak  Sam,  225  Fed.  710,  140  C.  C-  A.  584,  the 
court  said: 
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'*Tbe  appellee  was  regularly  admitted  on  certificate  as  a  Chinese  merchant 
He  had  $1,000  on  his  arrival,  and  received  from  China  some  time  later  a  re- 
mittance of  an  additional  $1,000,  and  at  the  time  of  his  arrest  still  had  about 
$1,300  to  $1,400.  He  had  continued  to  seek,  and  was  seeking  at  the  time  of 
his  arrest,  a  place  to  locate  as  a  merchant  He  admitted  that  he  was  engaged 
in  ironing  some  of  his  own  clothing  in  the  laundry  of  his  cousin  at  Hibbing  at 
the  time  of  his  arrest.  Accepting  the  e^p  parte  affidavits  of  Williams,  Mitchell, 
and  Johnson  for  all  that  can  be  claimed  for  them,  they  add  nothing  to  his 
admissions,  except  that  Williams  says  there  was  a  pile  of  fteshly  ironed 
shirts  on  the  table,  where  appellee  was  standing  with  iron  in  hand,  when  he 
entered  the  laundry,  and  that  he  was  dressed  as  if  he  were  engaged  in  that 
sort  of  work.  This  evidence  falls  far  short  of  establishing  that  appellee  was 
at  that  time  engaged  as  a  laborer,  especially  so  when  taken  in  connection  with 
the  other  testimony  in  the  case." 

In  United  States  v.  Yee  Quong  Yuen,  191  Fed,  28,  111  C.  C.  A.  500, 
the  court  said : 

"The  worst  of  his  offending  was  that  he  worked  for  his  board  at  a  laundry 
for  a  few  months  prior  to  his  arrest,  and  while  he  and  his  father  were  at- 
tempting to  find  a  new  business  for  him.  This  state  of  facts,  in  our  opinion, 
discloses  no  abandonment  of  the  father's  status,  or  no  volontary  adoption 
of  any  new  status  by  the  son." 

A  careful  consideration  of  the  record,  not  for  the  purpose  of  weigh- 
ing the  evidence,  but  for  the  purpose  of  ascertaining  whether  the 
Secretary  of  Labor  had  jurisdiction  to  order  the  deportation,  leads 
to  the  conclusion  that  there  is  no  evidence  upon  which,  as  a  matter  of 
law,  deportation  can  be  based,  and  that  the  conclusion  that  the  appel- 
lant obtained  a  merchant's  certificate  fraudulently  rests  only  upon  sus- 
picion and  conjecture. 

The  judgment  is  reversed,  and  the  cause  is  remanded,  with  instruc- 
tions to  discharge  the  appellant. 


TURNER  V.  WELLS  et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    January  8,  1917.    Rehearing  Denied 

February  13.  1917.) 

No.  2798. 

1.  Mines  and  Minebalb  ^=s>38(17) — ^Action  to  Detebicins  and  Estabi.ish 

Rights — Location  by  Grubstased  Pbospectob — Evidence. 

Declaration  of  W.,  a  prospector,  grubstaked  by  plaintiff,  and  accom- 
panied by  B.,  grubstaked  by  his  mother,  that  "we  discovered  and  located" 
claims,  is  insufficient  to  show  that  any  of  the  claims  located  in  the  names 
of  B.  and  his  mother  were  discovered  and  located  by  W. ;  not  being  inoon- 
sistent  with  his  having  merely  assisted  B.  in  locating  them. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent.  Dig.  i  103; 
Dec.  Dig.  «=»38(17).] 

2.  Mines  and  Minerals  ^=^99(3) — Grubstaked  Pbospectob — Location  bt 

Person  Accompantinq. 

That  W.,  a  prospector  gnibstaked  by  plaintiff,  was  accompanied  by  B., 
grubstaked  by  his  mother,  and  having  an  agreement  with  W.  that  he 
should  share  with  W.  in  any  locations  made  under  W.*s  grubstake  con- 
tract, but  having  no  contract  with  plaintiff,  did  not  prevent  B.  locating, 

^s^For  other  casM  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digeate  ft  Indexea 
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free  of  any  right  of  plaintiff,  claims  discovered  by  him,  though  he  was 
assisted  by  W.  In  making  the  locations. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent.  Dig.  |  224; 
Dec  Dig.  <8=>99(3).] 

Ross,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Southern  District  of  California;  Benjamin  F. 
Bledsoe,  Judge. 

Suit  by  T.  F.  Turner  against  Kate  J.  Wells  and  another.  From  an 
adverse  decree,  plaintiff  appeals.    Affirmed. 

This  is  a  suit  to  recover  a  two-thirds  interest  in  certain  mining  claims  al- 
leged to  have  been  located  under  a  grubstake  contract.  The  complaint  al- 
leged that  in  March,  1907,  the  plaintiff.  J.  F.  Creel,  and  A.  W.  Wells  entered 
into  a  contract,  under  the  terras  of  which  the  plaintiff  and  Creel  did  furnish 
Wells  a  prospecting  outfit,  consisting  of  a  team  of  mules,  wagon,  a  mining 
outfit,  tools,  supplies,  provisions,  and  money,  and  Wells  agreed  to  furnish  his 
time  and  labor  in  prospecting  for  lodes  and  mineral  deposits,  and  to  locate 
and  record  the  same  in  the  names  of  the  three  parties  as  equal  owners,  and 
that  In  carrying  out  said  contract  Wells  did  locate  certain  designated  mining 
claims,  upon  all  of  which  Wells  made  the  discoveries  and  wrote  the  loca- 
tion notices  and  performed  all  the  preliminary  acts  of  location;  that  Kate 
J.  Wells,  the  appellee,  was  the  wife  of  A.  W.  Wells,  and  Burgess  Robinson 
and  Harold  E.  Robinson  were  her  sons,  and  they  were  all  aware  of  the  grub- 
stake contract ;  that  in  pursuance  of  a  conspiracy  entered  into  between  A.  W. 
Wells  and  Mrs.  Wells  and  her  sons,  for  the  purpose  of  defrauding  the  plain- 
tiff and  Creel  of  their  rights  under  the  contract,  all  said  locations  were  made 
in  the  names  of  Mrs.  Wells  and  her  sons,  but  that  this  was  not  known  to  the 
plaintiff  or  Creel  until  February,  1912,  when  Wells  disclosed  the  facts  to 
them ;  that,  immediately  after  ascertaining  the  facts,  the  plaintiff,  having  re- 
ceived an  assignment  of  Creel's  Interest  to  himself,  brought  the  suit  The 
complaint  alleged  that  Kate  J.  Wells  has  extracted  large  quantities  of  mineral 
from  said  claims,  to  the  value  of  $100,000,  and  the  prayer  was  that  the  plain- 
tiff be  decreed  to  own  an  undivided  two-thirds  Interest  in  the  said  claims, 
that  the  defendants  other  than  Kate  J.  Wells  be  required  to  state  their  re- 
spective claims  or  demands  to  the  mining  claims,  and  that  Kate  J.  Wells  be 
required  to  account  for  the  plaintiff's  share  of  the  profits  and  proceeds  of  min- 
erals extracted  from  the  mines.  The  answer  of  Kate  J.  Wells  and  the  Iron- 
sides Mining  Reduction  &  Leasing  Company  denied  knowledge  of  the  grub- 
stake contract,  and  denied  that  the  claims  located  in  the  name  of  Kate  J. 
Wells  or  Mrs.  A.  W.  Wells  and  her  sons,  or  any  of  them,  were  discovered  or 
located  by  said  A.  W.  Wells,  or  that  he  wrote  the  location  notices  thereof, 
or  performed  any  of  the  preliminary  acts  of  location,  or  had  the  location 
notices  filed  of  record,  and  denied  any  conspiracy  or  fraud  upon  the  part  of 
Mrs.  Wells  and  her  sons,  but  alleged  that  all  of  said  mining  claims  were  dis- 
covered and  located  by  Burgess  Robinson.  -  The  court  below,  upon  the  plead- 
ings and  the  evidence,  found  that  the  mines  were  located  by  Burgess  Robin- 
son, that  he  was  not  acting  under  any  grubstake  agreement  with  the  plain- 
tiff and  Creel,  and  that  the  fact  that  he  was  in  company  with  A.  W.  Wells 
would  give  the  grubstakers  no  interest  in  the  claims  so  located. 

William  B.  Ogden  and  Ralph  E.  Esteb,  both  of  Los  Angeles,  Cal., 
for  appellant. 

S.  E.  Vermilyea  and  S.  L.  Carpenter,  both  of  Los  Angeles,  Cal.,  for 
appellees. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  There 
are  certain  facts  that  are  well  established  by  the  evidence.    First,  it 
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IS  shown,  and  it  is  not  disputed,  that  the  appellant  and  Creel  entered 
into  a  grubstake  contract  with  A.  W.  Wells;  that  Wells  stated  that 
he  did  not  wish  to  go  into  the  mountains  alone;  and  that  he  wished 
to  take  Burgess  Robinson,  his  stepson,  with  him.  For  the  reason  that 
Burgess  was  then  a  minor,  the  plaintiff  and  Creel  did  not  include  him 
in  the  grubstake  contract,  but  it  was  agreed  that  Wells  was  to  take 
Burgess  with  him  on  his  own  accotint,  and  to  settle  with  Burgess  out 
of  his  profits  in  the  grubstake  contract.  Creel  and  Wells  were  to 
share  equally,  one-third  each.  Second,  it  is  shown  that  all  the  claims 
in  controversy  were  located  in  June,  July,  and  August,  in  1907,  and 
all  of  the  location  certificates,  with  the  exception  of  two — ^that  of  the 
Iron  Max  and  that  of  the  Golden  Rule  No.  1 — were  witnessed  by  A. 
W.  Wells  and  were  recorded  at  the  request  of  A.  W.  Wells.  The 
Iron  Max  claim  was  located  in  the  name  of  Mrs.  Wells'  two  sons.  The 
Beveridge  Bell  claim  and  the  Kate  J.  claim  were  located  in  the  names 
of  Mrs.  Kate  J.  Wells  and  Burgess.  The  Catch-em-Mac  claim,  the 
Garnet  Factor  claim,  the  Golden  Rule  No.  1  claim,  the  Golden  Rule 
No.  2,  the  Golden  Rule  No.  3,  the  Grand  View  claim,  the  Ironsides 
claim,  and  Protection  No.  1  claim,  were  all  located  in  the  name  of 
Mrs.  A.  W.  Wells  and  Burgess.  Burgess  died  in  1908,  and  A.  W. 
Wells  died  in  September,  1914. 

The  appellee  Kate  J.  Wells  testified  that  she  and  her  son  Burgess 
were  in  the  mining  district  in  which  the  claims  were  located,  in  1906 
and  prior  thereto,  and  that  in  1902  she  first  observed  the  ground  now 
known  as  the  Ironsides  claim,  at  which  time  also  Burgess  was  with 
her ;  that  in  the  spring  of  1907  she  furnished  supplies  to  Burgess,  ag- 
gregating some  $340,  consisting  of  money  and  an  outfit  of  tents,  stove, 
drills,  hammers,  picks,  and  everything  pertaining  to  a  mining  outfit, 
to  go  into  the  district  where  the  claims  involved  are  situated,  for  the 
purpose  of  locating  claims;  that  Burgess  wrote  her  that  Wells  had 
told  hhn  to  go  with  him ;  that  she  wrote  back  and  told  him  to  have 
nothing  to  do  with  Wells,  and  not  to  go  with  him,  and  warned  him 
"not  to  have  anything  to  do  with  the  man" ;  that  Burgess  was  to  do 
work  on  certain  mining  claims  not  involved  in  this  suit,  and  also  to 
locate  the  Ironsides  claim,  the  name  of  v/hich  had  been  selected  by 
her  when  she  was  upon  the  ground.  She  further  testified  that,  dur- 
ing the  spring  and  summer  of  1907,  she  never  at  any  time  had  any 
conversation  or  communication  with  Wells,  with  regard  to  his  locat- 
ing claims  in  her  name,  and  never  at  any  time  asked  him  to  locate  any 
claims  for  her,  and  that  at  that  time  she  was  not  on  friendly  terms 
with  Wells. 

Taking  the  whole  of  the  testimony  as  to  the  relation  of  Burgess  to 
the  locations  made  in  the  summer  of  1907  to  be  true,  it  shows  Siat  he 
was  acting  in  a  dual  capacity ;  that,  while  he  was  accompanying  Wells 
under  an  agreement  with  him  by  which  he  was  to  share  widi  Wells  in 
any  locations  made  under  the  latter's  grubstake  contract,  he  was  also 
acting  on  behalf  of  his  mother,  and  with  the  aid  of  supplies  and  out- 
fit furnished  by  her;  and  that  he  had  no  contractual  relation  what- 
ever with  the  appellant  and  Creel.     We  have  to  inquire,  therefore. 
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what  evidence  there  is  to  show  that  the  claims  in  controversy  were 
located  by  Wells  on  behalf  of  himself  and  the  plaintiff  and  Creel,  and 
that  they  were  not  located  by  Burgess  .on  behalf  of  his  mother  and 
himself. 

As  determinative  of  this  question,  the  appellant  relies  upon  a  letter 
written  by  Wells  to  the  appellant  on  February  11,  1912.  In  that  let- 
ter, after  reciting  the  grubstake  contract  and  the  relation  of  Burgess 
thereto,  the  writer  narrated  what  he  and  Burgess  did.  He  wrote  that, 
in  the  White  Mountains,  "we  discovered  and  located"  in  the  name  of 
the  appellant,  Creel,  and  Wells,  certain  claims,  seven  in  number  (claims 
not  involved  in  the  present  controversy) ;  that  on  certain  dates  desig- 
nated "we  discovered  and  located"  the  claims  in  controversy;  that 
some  time  in  August  Mrs.  Wells  came  to  their  camp,  and  was  present 
at  the  time  of  the  location  of  the  Kate  J.  claim ;  "that  all  claims  were 
located  in  the  names  of  Kate  J.  Wells  and  Burgess  Robinson,  my 
name  not  appearing  on  any  of  them ;  and  that,  in  every  instance  where 
the  name  appears  as  Mrs.  A.  W.  Wells,  I  personally  wrote  the  loca- 
tion notice  myself."  Wells  proceeded  to  state  that  his  letter  was  writ- 
ten only  "with  the  intent  and  purpose  of  putting  you  in  a  proper  posi- 
tion to  secure  your  rights  under  the  agreement  on  the  hill,  to  which  so 
far  you  have  been  wrongfully  detained,"  and  that  he  would  at  any  time 
make  oath  that  every  word  he  had  written  is  true,  and  would  appear 
in  any  court  to  testify  to  the  same.  It  appears,  however,  that  prior 
to  writing  that  letter.  Wells  had  written  a  letter  to  one  Wilson,  stat- 
ing that  he  had  paid  for  Burgess'  share  of  the  provisions  "out  of  my 
own  money.  He  located  some  very  valuable  claims,  as  I  will  tell  later 
on.  The  first  claim  he  located  he  put  his  name  and  mine  as  locators. 
.Then  I  thought  there  might  be  complication  with  the  parties  who 
grubstaked  me,  and  I  told  him  to  put  my  wife's  name  on  the  location 
in  place  of  mine,  and  the  balance  of  the  claims  were  located  in  his 
name  and  the  name  of  Mrs.  A.  W.  Wells,  so  my  name  does  not  ap- 
pear on  any  of  the  location  notices." 

[1,2]  Passing  by  the  question  whether  or  not  Wells'  letter  to  the 
appellant  was  admissible  in  evidence,  and  accepting  it  as  ^evidence  of 
all  that  it  contains,  we  think  it  falls  short  of  showing  that  Wells  lo- 
cated any  of  the  claims  in  controversy.  There  can  be  no  question  but 
that  Burgess,  supplied  as  he  was  with  provisions  and  outfit  by  his 
mother,  and  acting  under  her  directions,  was  free,  so  far  as  any  ob- 
ligation to  Creel  and  the  appellant  was  concerned,  to  make  locations 
in  his  own  and  his  mother's  name,  and  it  is  not  inconsistent  with  the 
record  to  infer  that  all  the  claims  in  controversy  were  thus  discovered 
and  located  by  him.  Wells'  letter  to  the  appellant  seems  to  have  been 
written  in  the  belief  that  all  locations  made  by  him  or  by  Burgess  were 
necessarily  subject  to  the  grubstake  contract,  and  that  belief,  we  think, 
accounts  for  his  assumption  that  the  appellant  and  Creel  had  been 
wronged.  His  statement  that  "we  discovered  and  located"  the  claims 
is  not  inconsistent  with  the  theory  that  he  assisted  Burgess  in  locating 
them.  The  fact  that  he  did  so  assist  Burgess,  and  wrote  the  location 
notices  and  witnessed  and  recorded  the  same,  did  not  of  itself  sub- 
ject the  locations  to  the  appellant's  grubstake  contract.  We  consider 
238  F.— 49 
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the  evidence  insufScient  to  establish  any  interest  of  the  appellant  in 
the  mining  claims  in  controversy. 
The  decree  of  the  court  below  is  affirmed. 

ROSS,  Circuit  Judge,  dissenting. 


DELAWAKB.  L.  &  W.  B.  CO.  T.  DONAHUE. 
(Circuit  Court  of  Appeals,  Second  Circuit    December  13,  1916.) 

No.  101. 

1.  Cabbiebs  ^s»284(2) — Gabbiaoe  of  Passenqebs-- Deobeib  or  Coubt— Mau- 

cious  Acts. 

While  carriers  of  passengers  are  bound  to  exercise  due  care,  from  ordi- 
nary to  the  highest  possible  degree  according  to  circumstances,  they  are 
not  held  to  the  highest  degree  of  care  to  provide  against  maUdoos  or 
criminal  Interference  with  their  apparatus  by  strangers. 

[Ed.  Note.— For  other  cases,  see  Caxrlera,  Cent  Dig.  §|  112^1190»  1132, 
1134, 1135,  1173;  Dec.  Dig.  <d=>284(2).] 

2.  Cabbiebs  ^=»320(22>— Injubies  to  PASSENGEBr-rEvinENCs — ^Neolioence. 

Where  a  witness  for  the  carrier  testified  that  he  opened  a  switch  and 
set  the  lamp  so  that  it  showed  safety,  which  testimony,  if  standing  alone, 
would  require  a  directed  verdict  for  defendant  in  an  action  by  a  passen- 
ger for  Injuries  resulting  from  the  derailing  of  the  train  at  the  switch, 
but  a  witness  for  plaintifT  testified  that  he  examined  the  switch  lamp 
Immediately  after  the  accident  and  found  It  was  not  burning,  the  court 
was  Justified  in  submitting  the  Issue  of  the  carrier's  negligence  to  Jury. 

[Ed.  Note.—- For  other  cases,  see  Carriers,  Cent  Dig.  §S  12ie»  1318; 
Dec.  Dig.  <©=»320(22).J 

8.  Cabbiebs  ^=^320(22) — Cabbiaob  of  Pabsenqebs — Question  fob  Jubt— Use 
OF  Switch. 

In  an  action  for  injuries  to  a  passenger  caused  by  the  derailing  of  a 
train  at  an  open  switch  which  defendant  claimed  was  opened  maliciously, 
where  there  was  evidence  of  the  existence  of  a  switch  stand  which  auto- 
matically signaled  if  it  was  interfered  with,  but  no  testimony  that  such  a 
stand  was  in  use  on  branch  lines  similar  to  one  on  which  the  accident 
occurred,  while  defendant  called  expert  witnesses  to  testify  to  the  con- 
trary, llf  was  error  to  submit  to  the  Jury  the  question  whether  it  was  neg- 
ligence for  the  carrier  not  to  use  such  a  stand,  since  such  Issue  was  one 
for  railroad  experts,  not  one  which  the  ordinary  Juror  was  competent  to 
determine  from  his  own  knowledge  or  experience. 

[Ed.  Note.— For  other  cases,  see  Carriera,  Cent  Dig.  ||  1216,  1318; 
Dec.  Dig.  <&=>320<22).] 

In  Error  to  the  District  Court  of  the  United  States  for  Southern  Dis- 
trict of  New  York. 

Action  by  Elsie  Donahue,  an  infant,  by  Thomas  Donahue,  her  guard- 
ian ad  litem,  against  the  Delaware,  Lackawanna  &  Western  Railroad 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

F.  W.  Thomson  and  W.  S.  Jenney,  both  of  New  York  City,  for 
plaintiff  in  error. 

Edward  J.  McCrossin,  of  New  York  City,  for  defendant  in  error. 

Before  COXE,  WARD,  and  HOUGH,  Circuit  Judges. 

es^For  other  cases  see  same  topic  &  KEY-NUMBBR  in  all  Key-Numbered  Digesu  ft  Indexw 
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WARD,  Circuit  Judge.  This  is  an  action  by  a  passenger  to  recover 
damages  for  personal  injuries  resulting  from  the  defendant's  train 
running  off  the  main  track  on  an  open  switch  to  a  siding,  where  it  was 
derailed  and  wrecked.  The  accident  happened  October  17,  1914,  about 
5 :50  p.  m.,  on  the  Syracuse  Division  of  the  defendant's  road,  where 
there  was  but  a  single  track  over  which  there  was  comparatively  little 
traffic.  Both  the  engineer  and  fireman  were  killed,  so  that  no  testimony 
could  be  obtained  from  them.  The  jury  gave  a  verdict  for  $10,000  for 
the  plaintiff,  to  the  judgment  entered  on  which  this  writ  of  error  is 
taken. 

The  apparatus  controlling  the  switch  in  question  was  as  follows: 
There  was  a  vertical  standard  on  the  side  of  the  track  the  lower  end 
of  which  rested  in  a  lock  cavity,  where  it  was  held  by  a  spring.  The 
standard  could  not  be  turned  until  it  had  been  lifted  out  of  the  cavity 
against  the  pressure  of  this  spring  by  a  foot  lever.  On  the  standard 
was  a  target  consisting  of  two  metal  shields  at  right  angles  to  each 
other,  both  sides  of  one  being  painted  white,  the  safety  signal,  and  of 
the  other  red,  the  danger  signal.  Above  this  target  was  an  oil.  lamp 
with  four  glass  eyes,  two  showing  green  for  safety,  corresponding  with 
the  white  blades  of  the  target,  and  two  red  for  danger,  corresponding 
with  the  red  blades  of  the  target.  The  standard  after  being  lifted  from, 
the  foot  lock  could  be  turned  one-quarter  of  a  circle  by  another  lever ; 
the  effect  being  to  change  the  color  of  the  blades  and  of  the  lamp  from 
safety  to  danger,  or  vice  versa,  showing  up  and  down  the  track. 

In  addition  to  this,  there  was  also  at  the  side  of  the  track  a  bolt 
lock  operated  by  a  lever  which  clamped  the  switch  point  tightly  to  the 
main  rail  when  the  switch  was  closed. 

Both  the  lever  on  the  switch  stand  and  the  lever  on  the  bolt  lock  were 
kept  immovable  by  padlocks,  so  that  the  switch  could  not  be  changed 
until  both  locks  had  been  opened.  There  is  a  stretch  of  straight 
level  track  of  over  half  a  mile  on  each  side  of  the  switch.  In  order  to 
open  the  switch,  if  it  is  closed,  the  padlocks  must  be  unlocked,  then  the 
bolt  lock  lever  must  push  the  clamp  out  from  the  switch  point,  then 
the  standard  of  the  switch  stand  must  be  raised  out  of  the  foot  lock  by 
the  foot  lever,  then  the  standard  must  be  turned  one-quarter  of  a  cir- 
cle by  the  other  lever,  and  finally  dropped  back  again  into  the  foot  lock. 

The  defense  is  that  an  insane  boy,  out  of  a  desire  to  revenge  himself 
on  a  brakeman  who  had  put  him  off  a  train,  broke  both  padlocks,  open- 
ed the  switch,  and  changed  the  lamp  so  as  to  show  the  safety  color 
green  up  and  down  the  track.  This  boy  Campbell,  who  had  been  con- 
victed of  murder  in  the  first  degree  and  afterwards  committed  to  the 
New  York  Asylum  for  Insane  Criminals,  was  called  by  the  defendant 
and  testified  that  he  did  all  these  things  and  changed  the  lamp  so  that, 
although  the  switch  was  open,  it  showed  the  safety  signal  up  and  down 
the  main  track. 

The  plaintiff's  witness  Casey  testified  that  he  examined  the  lamp 
immediately  after  the  accident  and  found  that  it  was  not  burning. 

[1]  Although  carriers  of  passengers  are  bound  to  exercise  care  from 
ordinary  to  the  highest-  possible  degree,  according  to  circumstances, 
they  are  not  held  to  the  highest  degree  of  care  to  provide  against  mali- 
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cious  or  criminal  interference  with  their  apparatus  by  strangers.  Fred- 
ericks V.  Northern  Central  R.  Co.,  157  Pa.  St  103,  27  Atl,  689,  22  L. 
R.  A.  306. 

[2]  If  Campbell's  explanation  of  the  accident  had  been  the  only  one 
in  the  case,  a  verdict  should  have  been  directed  for  the  defendant 
Casey's  testimony,  however,  raised  a  question  of  the  defendant's  neg- 
ligence which  justified  the  court  in  submitting  the  case  to  the  jury. 
However,  we  think  exceptions  were  taken  to  the  charge  which  require 
a  new  trial. 

[3]  The  plaintiflP  offered  proof  that  there  is  a  standard  switch  stand 
which,  as  soon  as  the  switch  is  touched,  gives  an  additional  electric 
automatic  caution  signal  at  a  point  some  distance  beyond  the  switch 
itself ;  for  instance,  if  there  were  a  block  system  on  the  road,  into  the 
next  block.  This  testimony  could  only  be  made  relevant  or  material  if 
followed  by  proof  that  such  a  switch  was  commonly  used  by  railroad 
companies  on  similar  stretches  of  track  in  similar  country  with  similar 
traffic.  No  such  proof  was  offered  by  the  plaintiff,  and  the  defendant 
called  witnesses  to  the  contrary. 
,     The  court  charged: 

I  "The  plaintiff  says  the  defendant  .should  have  had  a  block  STStem ;  that 
such  a  system  would  have  lessened  the  chances  of  tampering  with  signals  so 
as  to  leave  a  green  light  showing  north  and  south  when  the  switch  was  open. 
If  that  is  so,  you  are  to  consider  whether  such  a  block  system  was  reasonably 
necessary  in  the  exercise  of  the  care  required. 

"You  are  to  remember  that  this  was  a  single-track  road,  that  the  switch 
used  was  a  standard  switch,  that  many  of  the  switches  in  the  country  do  not 
have  caution  lights  ahead  and  are  not  a  part  of  a  block  system,  and  it  is  ex- 
pensive to  install  them.  It  may  not  be  reasonable  or  possible  to  Install  such 
a  system  on  a  smaU  branch  road,  nor  possible^  or  reasonable  to  put  in  such 
systems  everywhere  at  once.  In  view  of  the  size  of  the  traffic  of  the  branch 
road,  the  expense  of  all  the  conditions,  it  is  for  you  to  determine  whether  it 
was  negligence  on  the  part  of  the  defendant  not  to  have  installed  a  different 
switch,  or  whether,  if  one  had  been  installed.  It  would  have  prevented  the 
derailing  of  the  train  by  Campbell,  if  you  find  he  did  it  If  you  find  he  deraU- 
ed  the  train  and  the  switch  installed  ^as  a  proper  one,  under  all  the  circum- 
stances, or  even  if  not  a  proper  one,  that  the  presence  of  the  caution  light 
would  not  have  prevented  the  injury,  then  you  are  to  find  for  the  defendant 
If,  on  the  other  hand,  you  find  that  the  defendant  should  have  installed,  in 
the  exercise  of  proper  care,  a  caution  signal,  and  that  had  it  done  so  it  would 
have  prevented  the  injury,  then  you  must  find  for  the  plaintiff,  if  you  find 
that  the  plaintiff  was  injured." 

The  defendant  excepted  to  the  submission  of  these  questions  to  the 
jury.  Whether  an  additional  automatic  distance  signal  should  have 
been  installed  by  the  defendant  was  a  question  for  railroad  experts. 
It  was  not  a  subject  which  the  ordinary  juror  was  competent  to  deter- 
mine from  his  own  knowledge  or  experience.  It  would  be  easy  for  a 
jury  in  every  case  to  conceive  of  something  that  might  have  been  done 
to  make  the  situation  safer.  But  the  measure  of  the  railroad  company's 
duty  is  good  railroad  practice,  and  not  any  and  every  precaution  which 
a  jury  may  think  would  have  prevented  the  accident  All  the  testimony 
on  the  subject  being  that  on  such  a  track  as  the  one  in  question  it  was 
not  customary  to  use  this  additional  distance  signal,  the  question  wheth- 
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er  or  not  the  defendant  was  negligent  in  not  using  it  should  not  have 
been  suteiitted  to  the  jury.    New  York  Central  R.  Co.  v.  Banker,  224 
Fed.  351,  355,  140  C.  C.  A.  37, 
The  judgment  is  reversed. 


In  re  MENZIN. 

In  re  LEWIS  FRANK  &  SON& 

(drcnlt  Oonrt  of  Appeals,  Second  Circuit    December  12,  1916.) 

No.  89« 

1.  Bankbuptct  ^s»406 — ^Disohabgb— Opposmow — ^•Tabtus  iw  Intebest" — 

**LlQUIDATED." 

Where  petitioners'  daim  has  been  approved,  Admitted  by  the  bankrupt, 
objected  to  by  no  one,  and  allowed  by  the  referee,  it  should  be  regarded  as 
<«Uquidated"  within  Bankr.  Act  July  1,  1898,  c.  541,  |  57,  SO  Stat.  5G0 
(Gomp.  St  1918,  I  9641),  relating  to  proof  of  claims;  and  so  petitioners 
are  "parties  in  interest"  within  section  14  (Comp.  St  1913,  |  9598),  and 
as  such  are  entitled  to  oppose  the  bankrupt's  discharge. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  ||  709-711; 
Dec.  Dig.  ^5»405. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series^ 
Interest;   Uauidated.] 

2.  Bankbuptct  ^=»426(1) — Disohabob — Debts  Dischabobo. 

Under  Bankr.  Act,  |  17  (2)  (Comp.  St  1913,  {  9601),  declaring  that  a 
discharge  in  bankruptcy  shall  not  release  the  bankrupt  from  liabilities 
for  obtaining  property  by  false  pretenses,  a  claim  for  obtaining  property 
by  false  pretenses,  though  proven  against  the  bankrupt's  estate,  is  not 
barred  by  his  discharge. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  |S  787,  792; 
Dec.  Dig.  «=>426(1).] 

a.  Bawkbuptot  ^=s>405— Pboof  op  Claim— Bftect. 

A  creditor,  whose  claim  was  based  on  the  obtaining  of  goods  under  false 
pretenses,  may,  having  proven  his  claim  in  bankruptcy,  oppose  the  bank- 
rupt's discharge,  notwithstanding  the  institution  of  a  suit  on  the  claim  in 
the  state  courts ;  the  claim  not  being  one  dischargeable  in  bankruptcy. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  ||  709-711; 
Dec.  Dig.  <S=>406.] 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  Stales 
for  the  Southern  District  of  New  York. 

In  the  matter  of  the  bankruptcy  of  Abraham  Menzin.  Petition  by 
Lewis  Frank  &  Sons  to  revise  an  order  of  the  District  Court  (233 
Fed.  333)  staying  petitioners  from  proceeding  under  their  specifica- 
tions filed  in  opposition  to  the  bankrupt's  discharge,  unless  they  dis- 
continue an  action  brought  by  them  against  the  state  court  Order 
reversed. 

Isidor  Sachs,  of  New  York  City,  for  bankrupt 
Harry  L.  Herzog,  of  New  York  City,  for  petitioner. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

^s>For  oUier  casw  see  same  topic  it  KBT-NUMBBB  in  all  Ko7-Niimb«r«d  DigwU  ft  Indezw 
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WARD,  Circuit  Judge.  This  is  a  petition  to  revise  an  order  of 
the  District  Court  staying  the  petitioners  from  proceeding  under  their 
specifications  filed  in  opposition  to  the  bankrupt's  discharge,  unless 
within  five  days  from  the  entry  thereof  they  discontinue  an  action 
brought  by  them  against  the  bankrupt  in  the  Municipal  Court  of  the 
City  of  New  York,  Borough  of  Manhattan,  Ninth  District. 

November  10,  1914,  Abraham  Menzin  was  adjudicated  a  bankrupt, 
and  he  scheduled  Lewis  Frank  &  Sons,  the  petitioners,  in  his  Schedule 
A(3),  as  merchandise  creditors  in  the  sum  of  $545.75. 

February  4,  1915,  at  the  first  meeting  of  creditors,  Frank  &  Sons 
filed  proof  of  their  claim  in  the  sum  of  $545.75,  stating  at  the  same 
time  that  it  was  for  goods  obtained  from  them  by  the  bankrupt  upon 
false  and  fraudulent  ^  representations.  The  claim  was  allowed  by 
the  referee. 

October  22d  the  bankrupt  applied  for  a  discharge,  and  Frank  & 
Sons  filed  specifications  in  opposition  under  section  14b(3). 

December  14th,  Frank  &  Sons  brought  an  action  against  the  bank- 
rupt in  one  of  the  Municipal  Courts  of  New  York  City  to  recover 
$499.92  as  damages  sustained  by  them  as  the  result  of  his  obtaining 
the  goods  in  question  on  credit  by  fraudulent  representations. 

May  8,  1916,  the  bankrupt  applied  for  an  order  staying  Frank  & 
Sons  from  proceeding  under  their  specifications  in  opposition  to  his 
discharge. 

[1]  The  petitioners'  claim  for  $545.75  has  been  proved,  admitted 
by  the  bankrupt,  objected  to  by  no  one,  allowed  by  the  referee,  and 
not  reconsidered  on  motion  of  the  trustee.  It  should  certainly  be 
regarded  as  "liquidated"  imder  section  57  of  the  Bankruptcy  Act,  and, 
if  so,  the  petitioners  are  a  "party  in  interest"  entitled  to  oppose  the 
bankrupt's  discharge  under  section  14. 

[2]  If  the  indebtedness  to  the  petitioners  was  incurred  in  obtain- 
ing property  from  them  by  false  pretenses,  it  will  not  be  affected  by 
the  discharge  as  provided  in  section  17(2). 

The  District  Judge  said  in  his  opinion  that  the  petitioners'  coun- 
sel admitted  at  the  hearing  that  their  claim  was  unliquidated  and  as 
a  consequence  not  provable.  Therefore  he  held  that  they  had  elected 
not  to  prove  their  claim  in  contract  in  the  bankruptcy  proceedings, 
but  to  bring  suit  in  the  state  court  in  tort  on  the  ground  that  it  was 
not  dischargeable,  and  therefore  they  were  not  a  "party  in  interest" 
entitled  to  oppose  the  dischar^.  Counsel  says  that  the  court  mis- 
understood him,  and  the  record  satisfies  us  that  this  must  have  been 
the  case.  Therefore  we  need  express  no  opinion  on  the  question 
decided  by  the  lower  court. 

[3]  We  are  quite  clear  that  the  petitioners  may  proceed  with  their 
suit  in  the  state  court  in  tort  notwithstanding  that  they  first  proved 
their  claims  in  bankruptcy  on  contract.  In  Friend  v.  Talcott,  228 
U.  S.  27,  33  Sup.  Ct.  505,  57  L.  Ed.  718,  the  Supreme  Court  held 
that  a  creditor  who  had  unsuccessfully  opposed  a  composition  and 
discharge  in  bankruptcy,  and  who  had  accepted  his  dividend  there- 
under, might  still  sue  for  the  balance  of  his  claim  in  the  state  court, 
on  the  ground  that  the  indebtedness  was  fraudulently  contracted  and 
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therefore  excepted  by  the  act  from  the  operation  of  the  discharge. 
In  reply  to  the  argument  that,  having  proved  his  claim  on  contract 
in  bankruptcy,  the  creditor  had  elected  between  inconsistent  remedies 
and  waived  his  right  to  sue  for  the  balance  in  tort  in  the  state  courts, 
Mr.  Chief  Justice  White  said,  at  page  38  of  228  U.  S.,  at  page  507 
of  33  Sup.  Cl  [57  I^.  Ed.  718] :  . 

"Tbl8  being  the  case,  it  is  urged  that  an  election  and  waiver  resulted  from 
the  act  of  the  debtor  in  proving  his  claim  as  on  contract  and  thus  taking  ad- 
vantage of  the  bankruptcy  proceedings  and  thereby  obtaining  rights  or  bene- 
fits which  he  would  not  have  had  if  he  had  stayed  out  and  thus  saved  his 
right  to  be  freed  from  the  operation  of  the  discharge.  But  this  distinction  is 
also  wholly  without  foundation.  Its  error  lies  in  assuming  that  the  right 
which  the  bankrupt  act  confers  upon  enumerated  classes  of  debts  to  be  exempt 
from  the  operation  of  a  discharge  rests  upon  the  conception  that  such  debts 
are  exempt  because  they  are  excluded  from  the  act  and  may  not  participate 
in  the  distribution  of  assets.  That  is  to  say,  the  confusion  lies  in  not  distin- 
guishing between  creditors  who  are  excluded  from  the  bankrupt  act  and 
those  who,  although  included  therein,,  have  had  conferred  upon  them  the 
benefit  of  an  exception  from  the  operation  of  the  discharge.  Even  a  supers 
flclal  analysis  of  the  text  of  the  Bankruptcy  Act. will  make  this  clear.  Thus 
sections  63a  and  63b  (30  Stat  562)  enumerate  the  debts  which  may  be  proved 
and  which  are  therefore  entitled  to  participate  in  the  benefits  of  the  act  and 
are  bound  by  its  provisions,  including  a  discharge.  Section  17  (30  Stat.  650) 
enumerates  the  debts  not  affected  by  a  discharge;  that  Is,  those  exempted 
from  its  operation.  It  is  apparent  that  the  exemptions  do  not  rest  upon  any 
theory  of  the  exclusion  of  the  creditor  from  the  bankrupt  act  or  of  depriva- 
tion of  right  to  participate  in  the  distribution,  but  solely  on  the  ground  that, 
although  such  rights  are  enjoyed,  an  exemption  from  the  effect  of  the  dis- 
charge is  superadded.  The  text  leaves  no  room  for  any  other  view,  since 
the  exceptions  in  terms  are  accorded  to  certain  classes  of  debts  which  are 
provable  under  section  63,  and  therefore  debts  which  are  entitled  to  partici- 
pate in  the  distribution;  the  language  being:  'A  discharge  in  bankruptcy 
shall  release  a  bankrupt  from  all  of  his  provable  debts,  except  such  as,*  etc." 

The  order  staying  the  petitioners  is  reversed,  with  costs. 


In  re  STATES  PRINTING  CO. 

SC^HOENBROD  v.  CENTRAL  TRUST  CO.  OP  ILLINOIS. 

(Circuit  Court  of  Appeals,  Seventh  Circuit     December  8^  1916.     Rehearing 
Denied  January  24,  1917.) 

No.  2385. 

1,  Bankbuptct  ^=»166(4) — Preferences — Knowledge  of  Insolvency. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  iJ30b,  30  Stat.  562  (Comp.  St. 
1913,  f  9(V44),  making  void  a  transfer  within  four  months  before  the  filing 
of  the  petition  in  bankruptcy,  if  the  bankrupt  wajs  then  insolvent,  and  the 
transfer  operated  as  a  preference,  and  the  person  receiving  it  had  reason- 
able cause  to  believe  that  it  would  effect  a  preference,  it  is  not  necessary 
that  the  creditor  actually  knew  that  the  debtor  was  insolvent,  but  the  prefer- 
ence is  void  if  he  had  Information  sufficient  to  have  put  an  ordinary  busi- 
ness man  on  inquiry  as  to  facts  which  would  show  insolvency,  and  his 
failure  to  make  such  inquiry  is  no  excuse. 

[Ed.  Note. — Fbr  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  250,  251,  256; 
Dec.  Dig.  «=»166(4).] 

Cs>For  Atbei  cases  see  ume  topic  ft  KBT-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Z  Bawkruptct  ^s>303(3) — ^Pbsfebbncbs— Enowledgb  of  iNSOLysNor — ^Evi- 
dence. 

A  creditor  to  whom  an  insolvent  corporation  assigned  an  account  on 
Sunday,  two  days  after  a  judgment  was  recovered  against  it,  and  the  day 
before  a  petition  in  bankruptcy  was  Hied,  held  chargeable  under  the  evi- 
dence with  facts  sutUcient  to  put  him  on  inquiry,  which  would  have  dis- 
closed the  insolvency. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  462;  Dec. 
Dig.  «=>303(3).] 

Madii,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern Division  of  the  Northern  District  of  Illinois. 

In  the  matter  of  the  States  Printing  Company,  bankrupt.  Action 
by  the  Central  Trust  Company  of  Illinois,  trustee  in  bankruptcy, 
against  Maurice  S.  Schoenbrod,  to  set  aside  an  assignment  of  an  open 
account  as  a  preference.  From  a  decree  of  the  District  Court,  revers- 
ing the  order  of  the  referee,  and  granting  the  relief  asked  by  the  trus- 
tee, the  creditor  appeals.    Affirmed. 

Action  by  trustee  in  bankruptcy  to  set  aside  an  assignment  of  an  open  ac- 
count of  $2,359.50,  executed  by  bankrupt  to  appellant  on  February  27,  1915,  to 
secure  a  past  indebtedness  of  $4,500.  The  District  Court  reversed  the  order 
of  the  referee  and  granted  the  relief  asked  by  trustee. 

The  States  Printing  Company,  engaged  in  job  printing  in  Chicago,  was  de- 
clared a  bankrupt  upon  petition  of  the  creditors  filed  March  1,  1915.  At  that 
time  its  debts  aggregated  $67,854.15,  of  which  $32,664.97  were  secured,  and  of 
the  unsecured  obligations  $700  were  for  unpaid  taxes  and  $2,838^24  for  unpaid 
wages.  The  secured  indebtedness  was  represented  by  five  chattel  mortgages, 
duly  recorded,  covering  all  the  bankrupt's  property.  Two  of  the  five  were 
blanket  mortgages,  and  covered  everything  save  four  linotypes.  The  latter 
machines  were  covered  by  a  chattel  mortgage  to  the  manufacturer.  All  ac- 
counts were  assigned  as  fast  as  they  arose.  The  business  of  the  company 
was  conducted  by  the  receiver  and  trustee  until  it  was  sold  as  a  going  concern 
for  the  gross  sum  of  $38,000.  One  of  the  unsecured  creditors  obtained  a  Judg- 
ment for  $2,000  against  the  bankrupt  on  February  26th. 

Appellant  is  the  brother-in-law  of  the  president  and  manager  of  the  bank- 
rupt. Nathan  Schoenbrod,  his  brother  and  an  attorney,  had  an  office  in  the 
suite  occupied  by  bankrupt's  regular  attorneys.  It  was  appellant's  brother, 
and  not  bankrupt's  regular  attorney,  who  drew  the  assignment  in  question  at 
the  request  of  the  bankrupt's  manager,  with  whom  he  spoke  about  the  Judg- 
ment taken  the  day  before.  Appellant,  a  dentist,  also  residing  in  Chicago, 
loaned  bankrupt  $4,500  a  little  over  a  year  previous,  without  taking  any  note, 
and  without  fixing  any  time  for  payment  either  for  the  interest  or  the  prind- 
paL  It  was  for  *'60  or  90  da^'s,'  or  4  months,  or  whenever  I  need  the  money," 
as  Schoenbrod  expressed  it.  Several  requests  for  extension  of  time  of  payment 
were  granted,  and  then  demands  for  payment  were  made;  such  demands 
growing  more  insistent.  Creditor  stated  that  he  made  a  request,  followed  by 
a  statement  that  **I  had  to  have  it."  Bankrupt's  reply  was  that  he  "could  not" 
repay  it,  and  further  time  was  asked,  which  creditor  refused.  A  few 
weeks  before  the  adjudication  in  bankruptcy,  appellant  was  still  more  insistent 

Schoenbrod  had  no  distinct  recollection  of  time,  place,  conversation,  or 
circumstances  surrounding  the  delivery  of  the  assignment.  In  fact,  he  was 
not  sure  whether  his  brother  or  his  brother-in-law  gave  the  assignment.  No 
conversation  was  held  between  the  parties  at  this  time,  so  he  says.  The  re- 
lations between  appellant  and  his  brother-in-law,  presldenl)  of  the  bankrupt 
company,  were  friendly,  and  that  between  the  appellant  and  his  brother,  the 
attorney  who  drew  the  assignment,  were  close.  The  families,  all  living  in  Chi- 
cago, visited  back  and  forth. 

^=»For  otlier  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Dlgeeto  ft  Indexes 
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The  referee  in  bankruptcy  in  his  order  found  "that  the  said  Maurice  S. 
Schoenbrod  did  not,  at  the  time  of  the  acceptance  of  the  said  assignment,  have 
reasonable  grounds  to  believe  that  the  said  bankrupt  was  insolvent." 

Louis  J.  Blum,  of  Chicago,  III.,  for  appellant. 
E.  C  Tourje,  of  Chicago,  111.,  for  appellee. 

Before  KOHLSTAAT,  MACK,  and  EVANS,  Circuit  Judges. 

EVANS,  Circuit  Judge  (after  stating  the  facts  as  above).  [  t  ]  The 
answer  to  the  following  question  disposes  of  this  case :  Ddes  the  evi- 
dence justify  the  order  of  the  District  Judge  in  reversing  the  order 
of  the  referee,  based  on  the  finding  quoted  above? 

In  support  of  the  referee's  order  it  is  urged  that,  as  the  referee  has 
seen  and  heard  the  witnesses,  his  finding  will  not  be  disturbed,  if  sup- 
ported by  credible  evidence;  and  it  is  contended  that  a  finding  "on 
reasonable  grounds  to  believe,"  as  used  in  section  60b  of  the  Bank- 
rupt Act  is  a  finding  of  fact.  In  re  Eggert,  102  Fed.  735,  43  0.  C.  A. 
1.  But  it  was  not  necessary  for  the  court  to  find  the  creditor  actually 
knew  the  bankrupt  was  insolvent.  Nor  was  appellant's  conclusion 
that  he  had  no  ground  to  believe  the  bankrupt  was  insolvent  control- 
ling, if  an  ordinary  business  man  with  the  same  facts  would  have  be- 
lieved the  bankrupt  was  insolvent.  Wright  v.  Sampler  (D.  C.)  152 
Fed.  196;  Pratt  v.  Columbia  Bank  (D.  C)  157  Fed.  137. 

[2]  The  facts,  from  which  the  ultimate  conclusion  was  to  be  drawn, 
were  not  much  in  dispute.  The  issue  was  a  narrow  one.  Most  of  the 
elements  necessary  to  constitute  a  preference  were  admitted.  The 
assignor  was  admittedly  insolvent  in  fact.  The  assignment  admitted- 
ly operated  to  give  the  appellant  a  preference.  The  only  remaining 
element,  the  issue  in  dispute,  was  over  the  creditor's  reasonable 
ground  for  belief. 

Upon  the  facts  related  we  believe  the  ordinary  business  man,  or  the 
"ordinarily  intelligent  man,"  would  have  been  put  on  inquiry  to  make 
the  investigation,  which,  if  made,  would  have  spelled  insolvency.  No 
ordinary  business  man,  with  $4,500  of  unsecured,  past-due  indebted- . 
ness,  unable  to  force  the  payment  of  even  a  part  of  it,  would  have  re- 
ceived an  assignment  from  his  brother-in-law  on  a  Sunday  morning, 
the  day  before  a  petition  in  bankruptcy  was  filed,  two  days  after  a 
judgment  was  taken,  without  making  inquiry,  either  by  an  examina- 
tion of  the  records,  or  by  questioning  the  officer,  then  and  there  pres- 
ent, and  ready  and  able  and  willing  to  give  him  the  information  that 
would  have  established  beyond  a  doubt  the  insolvency  of  the  assignor. 
A  creditor  is  chargeable  with  certain  information  though  he  may  have 
no  actual  knowledge  thereof.  Failure  actually  to  investigate  will 
afford  no  excuse,  where  the  creditor's  information  was  sufficient  to 
have  put  the  ordinary  business  man  upon  inquiry.  In  re  McDonald 
&  Sons  (D.  C.)  178  Fed.  487;  Rogers  v.  Page,  140  Fed.  596,  72  C.  C. 
A.  164;  McElvain  v.  Hardesty,  169  Fed.  31, 94  C.  C.  A.  399;  Huttig 
Mfg.  Co.  V.  Edwards,  160  Fed.  619,  87  C.  C.  A.  521. 

We  cannot  escape  the  conclusion  that  the  answer  to  the  determin- 
ing question  put  in  the  first  paragraph  must  be  in  the  affirmative  and 
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that  the  District  Court  was  correct  in  reversing  the  order  of  the  ref- 
eree. 
The  decree  is  affirmed. 

MACK,  Circuit  Judge  (dissenting).  The  referee  saw  the  witnesses ; 
the  conclusions  of  the  District  Judge  and  of  this  court  are  based  en- 
tirely .upon  the  transcript  of  testimony  heard  by  the  referee ;  I  am 
not  prepared  to  say  that  the  evidence  irresistibly  points  to  but  one 
conclusion,  that  the  creditor  had  reasonable  ground  to  believe  this 
debtor  insolvent  at  the  time  of  the  transfer. 


NEW  YORK  CENT.  &  H.  R.  R.  CO.  v.  SALKAUKU3. 
(Circuit  Court  of  Appeals,  Second  Circuit.    December  12,  1916.) 

No.  39. 

1.  MaSTEB    AlTD    SbBYANT    ^S»208(3) — INJTJRIXS    TO    SESVAITT— ASSDMFTION    OF 

Risk. 

Employ^  engaged  in  unlonding  car  wheels  from  a  railroad  car  do  not, 
where  the  wheels  were  not  loaded  in  accordance  with  the  established  prac- 
tice, ajssume  the  risk  of  injury  as  an  ordinary  risk  of  the  business. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servent,  Cent  Dig.  |  543; 
Dec.  Dig.  <S=>203(3).] 

2.  Mastbb  and  Sebvant  «=>217(25) — Injuries  to  SEBVAin>— Assumftion  or 

Risk. 

A  servant  assumes  extraordinary  risks  which  are  obvious  and  the  dan- 
ger of  which  he  appreciates. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  8S  893, 
594,  598;   Dec.  Dig.  <S=>217(25).] 

3.  Master  and  Sebvant  ^s»288(6) — ^Injubiss  to  Sebvani>— Assumption  or 

Risk — Juby  Question. 

Though  a  railroad  employ^,  unloading  from  a  railroad  car  wheels  which 
were  not  piled  in  the  usual  way,  noticed  that  the  wheels  were  in  an  up- 
right position,  such  employ 6  will  not,  as  a  matter  of  law,  be  deemed  to 
have  assumed  the  risk  that  they  might  fall,  where  he  testified  he  did  liot 
appreciate  the  danger  and  the  question  is  properly  left  to  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §{  1010, 
1021;    Dec.  Dig.  <^=>288(6).J 

Hough,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Action  by  Peter  Salkaukus  against  the  New  York  Central  &  Hudson 
River  Railroad  Company.  There  was  a  judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

A.  S.  Lyman,  of  New  York  City,  for  plaintiff  in  error. 

B.  S.  Yankaus,  of  New  York  City,  for  defendant  in  error. 
Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

WARD,  Circuit  Judge.  The  plaintiff  brought  this  action  at  common 
law  against  his  master  to  recover  for  personal  injuries  on  the  ground 

^s^For  other  cases  see  same  topic  ft  KBY-NUMBBR  In  all  Kay-Numbered  DigesU  it  Indases 
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that  the  master  did  not  use  Ordinary  care  to  give  him  a  safe  place  in , 
which  to  work. 

[1-3J  A  manufacturer  of  car  wheels  at  Albany,  N.  Y.,  loaded  an 
open  car  with  wheels,  which  subsequently  arrived  at  the  defendant's 
yard  at  Mott  Haven,  New  York  City.  The  practice  in  loading  is  to 
lay  down  wheels  three  deep  flat  on  the  floor  in  three  piles  across  one 
end  of  the  car,  and  then  to  stand  up  the  rest  of  the  wheels  on  their 
edges  in  three  rows  lengthwise  of  the  car  but  slanting  toward  the  flat 
wheels.  This  obviously  gives  a  position  of  stability.  The  wheels  weigh 
from  625  to  675  pounds  each.  When  the  car  arrived  at  the  yard  at 
Mott  Haven,  it  stood  north  and  south,  and  the  unloading  began  at  the 
south  end,  where  some  of  the  wheels  had  fallen  down.  These  were 
removed,  and  then  the  plaintiflF  with  his  mate  began  to  move  the  wheels 
that  were  standing  up.  The  practice  in  unloading  is  for  one  man  to 
put  a  stick  into  the  axle  hole  and  hold  the  wheel  up  while  his  mate 
rolls  it  to  the  end  of  the  car,  where  it  is  lifted  out  by  a  hoist  When 
the  plaintiff  and  his  mate  had  moved  about  20  wheels  and  one-third  of 
the  car  was  clear,  the  plaintiff  put  his  stick  into  the  axle  hole  of  the 
outside  wheel  in  the  center  row,  and  his  mate  rolled  it  some  two  or 
three  feet  the  plaintiff  holding  the  stick  and  turning  with  the  wheel 
toward  the  south  end  of  the  car.  At  this  moment  six  of  the  outside 
wheels  on  the  westerly  row  fell  forward,  one  of  which  struck  and  in- 
jured the  plaintiflfs  left  foot  The  wheels  were  standing  upright,  and, 
as  the  result  showed,  in  a  dangerous  position.  Considering  their 
weight,  it  can  hardly  be  assumed  that  they  were  jolted  into  this  posi- 
tion on  their  journey.  The  fair  supposition  is  that  they  were  improp- 
erly loaded  by  the  shipper.  This,  however,  makes  no  difference,  be- 
cause it  is  quite  clear  that  they  made  the  place  unsafe  to  work  in. 
There  is  no  evidence  that  the  plaintiff  or  his  mate  did  anything  to  con- 
tribute to  the  fall  of  the  wheels,  so  that  the  only  question  is,  Did  he 
assume  the  risk?  As  the  loading  was  not  in  accordance  with  the  es- 
tablished practice,  the  risk  was  not  assumed  by  the  plaintiff  as  an  ordi- 
nary risk  of  the  business.  But  the  servant  also  assumes  extraordinary 
risks  which  are  obvious  and  the  danger  of  which  he  appreciates.  The 
plaintiff  admitted  that  he  saw  these  wheels  were  standing  upright,  but 
said  that  he  did  not  appreciate  the  danger.  Though  the  question  wheth-^ 
er  he  was  not  bound  to  do  so  was  a  very  close  one.  Judge  Veeder  de-^ 
clined  to  decide  it  as  matter  of  law,  and  submitted  it  to  the  jury.  We 
are  not  disposed  to  differ  with  him. 

The  judgment  is  affirmed. 

HOUGH,  Circuit  Judge  (dissenting).  With  the  statement  of  facts 
contained  in  the  opinion  of  the  court  I  entirely  agree. 

The  rule  of  law  was  stated  by  this  court  in  New  York,  etc.,  R.  R.  v. 
Vizvari,  210  Fed.  127,  126  C.  C.  A.  632,  L.  R.  A.  1915C,  9,  that,  "where 
the  facts  are  clearly  established  and  the  conclusion  to  be  drawn  from 
the  facts  is  a  matter  which  cannot  reasonably  be  the  subject  of  any 
doubt,"  the  question  is  for  the  court.  The  further  statement  on  the 
same  page  that  it  is  radically  unsound  to  view  as  one  of  law  a  claim  of 
negligence  on  undisputed  facts  must  be  regarded  as  obiter.    Thus  in 
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many  litigations  it  is  for  the  court  to  fix  the  standard  of  reason.  This 
court  has  often  done  so;  compare  Lindsay  v.  New  York,  etc.,  Co.,  112 
Fed.  384,  50  C.  C.  A.  298;  Terry  v.  Schmidt,  116  Fed.  627,  54  .C.  C. 
A.  83;  Brown  v.  Hitritz,  192  Fed.  528,  113  C.  C.  A.  84,  with  the  Viz- 
vari  Case,  and  the  present  opinion. 

To  say,  in  effect,  that  a  man  does  not  assume  the  risk  of  a  danger 
simple,  obvious,  known  to  him,  and  revealed  by  his  own  labors  is  not, 
in  my  judgment,  reasonable.    Therefore  I  dissent 


FRED  GRBTSCH  MFG.  CO.  v.  SCHOEJNING  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    December  12,  1918.) 

No.  65. 

CusTOics  Dnms  ^=s>22 — ^PBOHiBmoN  op  Iicpobtatioit — Goods  Which  "Copt 
OB  Simulate*'  Reoistebed  Tbade-Mabk. 

The  object  of  Act  Feb.  20, 1905,  c.  592,  S  27,  83  SUt  780  (Cooq).  St  1913, 
S  9513),  proMbiting  the  entry  of  imported  mercfaandlBe  which  shall  "copy 
or  sUnulate"  a  trade-mark  registered  under  it,  la  to  protect  the  public 
against  spurious  goods  identiiied  by  trade-mark  as  genuine,  and  does  not 
protect  the  owner  of  a  registered  trade-mark  against  the  importation  by 
third  persons  of  the  genuine  article  under  that  trade-mark. 

[Bd.  Note. — ^For  other  cases,  see  Customs  Duties,  Cent  Dig.  |  18 ;  Dec 
Dig.  «=»22.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  by  the  Fred  Gretsch  Manufacturing  Company  against  Michael 
E.  Schoening  and  another.  From  an  adverse  order,  defendants  ap- 
peal.   Affirmed. 

Kenyon  &  Kenyon,  of  New  York  City,  for  appellant  Schoening. 
H.  Snowden  Marshall,  U.  S.  Atty.,  of  New  York  City,  for  appel- 
lant Malone. 

Isaac  B.  Owens,  of  New  York  City,  for  appellee. 

*  Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

WARD,  Circuit  Judge.  This  is  an  appeal  from  an  order  of  Judge 
Hough  granting  a  preliminary  injunction  requiring  the  defendant 
Schoening  to  withdraw  his  notice  of  ownership  of  the  trade-mark 
"Etemelle"  filed  with  the  Department  of  the  Treasury  under  section 
27  of  the  Act  of  February  20,  1905,  so  far  as  it  applies  to  violin  strings 
manufactured  under  that  name  by  C.  A.  Mueller  in  Germany,  and 
enjoining  the  defendant  Malone,  collector  of  the  Port  of  New. York, 
from  longer  detaining  the  violin  strings  manufactured  by  Mueller  un- 
der the  name  "Etemelle,"  consigned  to  the  complainant,  and  requiring 
him  to  deliver  the  same  to  the  complainant. 

It  appears  that  for  many  years  past  C.  A.  Mueller  of  Unterwiesen- 
thal.  Saxony,  Germany,  has  manufactured  and  sold  violin  strings  iden- 
tified by  the  trade-mark  "Eternelle."    Defendant  Schoening  manufac- 

^=s9For  other  cases  see  same  topic  ft  KBT-NUMBBR  In  all  Kex-Numbered  DlgesU  ft  Indexss 
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tures  no  strings,  but  has  the  exclusive  agency  for  the  sale  of  Mueller's 
strings  in  the  United  States,  and  on  or  about  July  14,  1908,  with  Muel- 
ler's approval,  registered  the  word  "Etemelle"  as  a  trade-mark  be- 
longing to  him  in  the  United  States  Patent  Office,  which  registration 
he  filed  with  the  Department  of  the  Treasury. 

July  7,  1915,  the  complainant  purchased  a  package  of  Mueller's  gen- 
uine "Etemelle"  violin  strings  in  Germany,  which  are  the  strings  con- 
signed to  him  now  in  the  possession  of  the  defendant  Malone  and  which 
he  as  collector  of  the  port  refuses  to  permit  to  be  altered. 

It  is  said  that  there  is  no  proof  that  the  strings  in  question  were 
made  by  Mueller,  but  under  all  the  circumstances  of  the  case  we  think 
it  is  sufficiently  established. 

Section  27  of  the  act  of  1905  is  as  follows : 

"That  no  article  of  Imported  merchandise  which  shall  copy  or  slmnlate 
the  name  of  any  domestic  manufacture,  or  manufacturer  or  trader,  or  of  any 
manufacturer  or  trader  located  In  any  foreign  country  which,  by  treaty,  con- 
vention, or  law  affords  similar  privileges  to  citizens  of  the  United  States,  or 
which  shaU  copy  or  simulate  a  trade-mark  registered  in  accordance  with  the 
provisions  of  this  act,  or  shall  hear  a  name  or  mark  calculated  to  induce 
the  public  to  believe  that  the  article  is  manufactured  in  the  United  States, 
or  that  it  is  manufactured  in  any  foreign  country  or  locality  other  than  the 
country  or  locality  in  which  it  is  in  fact  manufactured,  shall  be  admitted  to 
entry  at  any  custom  house  of  the  United  States;  and,  in  order  to  aid  the 
officers  of  the  customs  in  enforcing  this  prohibition,  any  domestic  manufac- 
turer or  trader,  and  any  foreign  manufacturer  or  trader,  who  is  entitled  un- 
der the  provisions  of  a  treaty,  convention,  declaration,  or  agreement  between 
the  United  States  and  any  foreign  country  to  the  advantages  afforded  by  law 
to  citizens  of  the  United  States  in  respect  to  trade-marks  and  commercial 
names,  may  require  his  name  and  residence,  and 'the  name  of  the  locality  In 
which  his  goods  are  manufactured,  and  a  copy  of  the  certificate  of  registra- 
tion of  his  trade-mark,  issued  in  accordance  with  the  provisions  of  this  act,  to 
be  recorded  in  books  which  shall  be  kept  for  this  purpose  in  the  Department 
of  the  Treasury,  under  such  regulations  as  the  Secretary  of  the  Treasury 
shall  prescribe,  and  may  furnish  to  the  Department  fac  similes  of  his  name, 
the  name  of  the  locality  in  which  his  goods  are  manufactured,  or  of  his  reg- 
istered trade-mark ;  and  thereupon  the  Secretary  of  the  Treasury  shall  cause 
one  or  more  copies  of  the  same  to  be  transmitted  to  each  collector  or  other 
proper  officer  of  customs." 

Before  the  passage  of  this  act,  it  was  the  law  of  this  circuit  that 
it  was  not  an  infringement  of  a  trade-mark  to  sell  the  genuine  goods 
identified  by  the  mark  so  marked.  Exactly  that  thing  was  held  by 
Judge  Wallace  in  Appollinaris  Co.  v.  Scherer  (C.  C.)  27  Fed.  18. 
The  company  had  the  sole  agency  for  the  sale  of  Saxlehner's  Hunyadi 
Janos  water  in  the  United  States  and  registered  the  name  as  a  trade- 
mark in  the  Patent  Office.  Scherer,  the  defendant,  bought  the  genu- 
ine water  in  Europe,  imported  it  to  the  United  States  and  sold  it  un- 
der that  name.  This  was  held  not  to  be  an  infringement  of  the  com- 
pany's rights.  So,  in  Russia  Cement  Co.  v.  Frauenhar,  133  Fed.  518, 
66  C.  C.  A.  500,  the  defendant  bought  the  con^plainant's  glue  in  bar- 
rels and  then  bottled  it  with  a  label  describing  it  as  the  complainant's 
glue  bottled  by  the  defendant.  This  was  held  to  be  fair  competition. 
The  rationale  of  both  decisions  is  that  the  defendant  in  each  case  was 
selling  the  genuine  article  identified  by  the  trade-mark  and  the  public 
was  not  misled,  but  was  getting  exactly  what  it  paid  for.    These  deci- 
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sions,  however,  were  made  before  the  act  in  question  was  passed. 
Assuming  that  Congress  could  protect  the  owner  of  a  registered  trade- 
mark against  the  importation  by  third  parties  of  the  genuine  article 
under  that  trade-mark,  has  it  done  so?  We  think  not.  The  act  pro- 
hibits the  entry  of  imported  merchandise  which  shall  "copy  or  simu- 
late" a  trade-mark  registered  under  it.  The  obvious  purpose  is  to  pro- 
tect the  public  and  to  prevent  any  one  from  importing  goods  identi- 
fied by  their  registered  trade-mark  which  are  not  genuine.  In  this 
case,  however,  the  imported  goods  were  the  genuine  articles  identified 
by  the  trade-mark.  We  assume  that  Schoening  has  a  valid  trade-mark, 
even  if  he  does  not  manufacture  the  strings,  Menendez  v.  Holt,  128 
U.  S.  514.  9  Sup.  Ct  143,  32  L.  Ed.  526,  applying  to  the  whole  of 
the  United  States,  and  still  are  of  opinion  that  it  is  not  infringed  by 
one  who  buys  in  Germany  the  genuine  article  identified  by  the  trade- 
mark, imports  it  into  the  United  States,  and  sells  it  so  marked  here. 
The  order  is  affirmed. 


EDWABD  HINBS  LUMBER  CO.  et  al.  v.  BOWERS. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    January  19,  1917.) 

No.  2907. 

Tbial  ^s»11(3)-— Tbansfbb  fbom  Equity  to  Law — ^Adequate  Reicbdt  at  Law 
— ^Attorney's  Fee& 

A  bill  by  an  attorney  to  recover  his  fees  by  attachment  on  lands  of  the 
defendants  within  the  state,  which  shows  that  the  defendants  were  for- 
eign corporations,  but  does  not  negative  that  they  were  doing  business 
within  the  state,  having  an  agent  there  on  whom  process  could  be  served 
so  as  to  bring  them  personally  within  the  jurisdiction  of  the  court,  does 
not  show  that  the  remedy  at  law  was  inadequate,  and  therefore,  after 
removal  to  the  federal  court,  it  should  have  been  transferred  to  the  law 
docket  under  Judicial  Code,  {  38  (Act  March  3,  1911,  c.  231,  36  Stat  1098 
[Comp.  St.  1913,  S  10201),  providing  that  the  District  Court  shall  proceed 
in  suits  removed  to  it  the  same  as  if  the  suit  had  been  originally  com- 
menced therein,  and  Equity  Rule  22  (33  Sup.  Ct  xziv),  providing  that  if  it 
appear  at  any  time  that  any  suit  in  equity  should  have  been  brought  as 
a  suit  in  law,  it  shall  be  forthwith  transferred  to  the  law  side. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent  Dig.  {  30;  Dec.  Dig. 
<e=>ll(3).] 

Appeal  from  and  in  Error  to  the  District  Court  of  the  United  States 
for  the  Southern  District  of  Mississippi ;  Henry  C.  Niles,  Judge. 

Suit  by  E.  J.  Bowers  against  the  Edward  Hines  Lumber  Company 
and  others,  originally  begun  in  the  state  court  and  removed  to  the 
United  States  District  Court.  Decree  for  the  plaintiff  after  defend- 
ants' motion  to  transfer  to  the  law  side  of  the  court  had  been  denied, 
and  defendants  appeal  and  bring  error.  Reversed  "and  remanded,  with 
instructions  to  transfer  the  cause  to  the  law  docket,  and  writ  of  error 
dismissed. 

The  record  shows  that  appellee  and  defendant  in  error  filed  his  bill  of  com- 
plaint in  the  chancery  court  of  Harrison  county,  Miss.,  against  the  appel- 
lants and  plaintiffs  in  error  on  the  ground  that  they  were  nonresidents  of 

^=9For  other  casM  see  some  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexee 
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Mississippi,  alleging  that  appellants  and  plaintiffs  in  error  were  due  him  the 
snm  of  $10,000  for  services  alleged  in  said  bill  of  complaint,  having  employed 
him  as  attorney  to  defend  said  appellants  and  plaintiffs  in  error  in  a  certain 
suit  filed  in  the  chancery  court  of  Pearl  River  county,  Miss.,  wherein  the  state 
of  Mississippi  had  sued  them  for  the  purpose  of  confiscating  certain  lands 
owned  by  them  in  the  state  of  Mississippi  because  the  quantity  of  land  owned 
by  said  appellants  and  plaintiffs  in  error  in  Mississippi  was  in  excess  of  the 
amount  allowed  by  law  for  them  to  hold. 

At  the  February  term,  1915,  of  the  chancery  court  of  Harrison  county,  Miss., 
petition  was  filed  by  appellants  and  plaintiffs  in  error  for  the  removal  of  said 
cause  to  the  District  Court  of  the  United  States  for  the  Southern  Division 
of  the  Southern  District  of  Mississippi. 

On  the  10th  day  of  February,  1915,  order  of  removal  of  said  cause  to  the 
said  federal  court  was  granted  by  the  chancery  court  of  Harrison  county* 
Miss. 

On  March  0,  1915,  the  appellants  and  plaintiffs  in  error  filed  their  answer 
in  said  federal  court  to  the  bill  of  complaint  of  appellee  and  defendant  in  er- 
ror in  this  cause,  admitting  his  employment  by  them,  and  setting  up  that  the 
sum  of  $10,000,  as  a  fee  for  the  services  rendered  by  him  in  the  suit  stated 
was  exorbitant,  and  stating  that  they  were  ready,  willing,  and  able,  and  al- 
ways had  been,  to  pay  appellee  and  defendant  in  error  a  reasonable  fee  for 
his  services  in  said  suit. 

On  August  4,  1915,  the  appellants  and  plaintiffs  in  error  filed  a  motion  in 
the  federal  court  to  transfer  the  instant  cause  from  the  equity  side  of  the 
court,  where  it  was  then  docketed,  to  the  law  side  of  said  court  for  the  fol- 
lowing reasons:  (1)  It  is  a  suit  for  quantum  meruit  only.  (2)  It  is  not  a 
suit  in  equity,  but  is  a  common-law  action.  (3)  The  bill  of  complaint  shows 
on  Its  face  that  it  is  not  an  equity  suit,  but  a  common-law  action.  (4)  Equity 
is  without  Jurisdiction  in  this  case,  and  complainant  has  a  complete  and  ade- 
quate remedy  at  law.  (5)  That  the  state  chancery  court  would  have  no  Juris- 
diction of  this  case  had  it  not  been  for  the  statute  of  Mississippi,  authorizing 
att^hment  in  cases  where  defendants  are  nonresidents  of  Mississippi,  which 
practice  cannot  affect  the  practice  in  United  States  courts.  (6)  And  for  other 
reasons  to  be  assigned  on  the  hearing.  Said  motion  was,  on  the  16th  day 
of  August,  1915,  taken  under  advisement  by  the  court  until  the  February  term, 
1916,  of  said  court. 

On  Monday,  the  21st  day  of  February,  1916,  the  court  convened  its  regular 
February  term,  and  on  said  day  overruled  the  motion  of  appellants  and  plain- 
tiffs in  error  which  it  had  under  advi^ment  to  transfer  the  cause  from  the 
equity  side  to  the  law  side  of  the  court.  The  cause  then  proceeded  to  trial. 
Appellee  and  defendant  in  error  introduced  a  number  of  witnesses,  who  tes- 
tified that  a  fee  of  $10,000  was  reasonable.  Appellants  and  plaintiffs  in  error 
introduced  no  evidence  as  to  the  amount  of  the  fee. 

The  court,  after  hearing  all  of  the  evidence  in  the  case,  rendered  a  Judg- 
ment for  $11,150  in  favor  of  the  appellee  and  defendant  in  error,  which  was 
the  $10,000  sued  for,  with  interest  thereon  from  the  23d  day  of  March,  1914, 
at  6  per  cent,  to  the  2ad  day  of  February,  1916,  making  $1,150,  both  princi- 
pal and  interest  amounting  to  $11,150,  from  which  decree  the  appellants  and 
plaintiffs  in  error  have  brought  the  record  to  this  court,  both  by  appeal  and 
writ  of  error. 

J.  H.  Mize,  of  Gulf  port,  Miss.,  for  appellants  and  plaintiffs  in  er- 
ror. • 

W.  A.  White  and  E.  J.  Bowers,  both  of  Gulfport,  Miss.,  for  appel- 
lee and  defendant  in  error. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

PARDEE,  Circuit  Judge  (after  stating  the  facts  as  above),  [t]  It 
was  contended  in  argument  by  the  counsel  for  the  appellee  that,  with- 
out regard  to  any  statute  giving  a  remedy  by  attachment,  the  suit  was 
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ixiainteinable  in  a  court  of  equity  to  enforce  the  payment  of  the  plain- 
tiff's demand  out  of  property  of  the  defendants  situated  in  Mississippi 
because  of  the  lack  of  an  adequate  legal  remedy,  in  that  the  defend- 
ants were  beyond  the  territorial  jurisdiction  of  the  court  and  out  of 
reach  of  legal  process.  The  state  of  facts  relied  on  to  support  the 
claim  of  equitable  jurisdiction  is  not  shown  by  the  averments  of  the 
bill.  As  to  the  corporation  defendants  it  was  averred  that  each  of 
them  is  a  corporation  of  the  state  of  Illinois,  having  its  domicile  in  that 
state.  It  is  not  negatived  that  each  of  them,  at  the  time  the  suit  was 
brought,  was  doing  business  in  the  state  of  Mississippi,  having  an 
agent  or  agents  there,  upon  whom  in  person  process  against  the  cor- 
poration could  have  been  effectively  served.  The  absence  or  inade- 
quacy of  a  legal  remedy  to  enforce  the  plaintiff's  demand  is  not  shown. 
By  the  record  this  is  an  action  to  recover  a  moneyed  judgment  for 
breach  and  nonperformance  of  a  simple  contract.  It  is  well  settled 
that  such  an  action  cannot  be  prosecuted  on  the  equity  side  of  the 
courts  of  the  United  States.  Scott  v.  Neely,  140  U.  S.  106-110,  11 
Sup.  Ct.  712,  35  L.  Ed.  358;  Gates  v.  Allen,  149  U.  S.  451,  13  Sup. 
Ct.  883,  977,  37  L.  Ed.  804;  and  see  McConnell  v.  Provident  Savings 
Life  Assurance  Co.,  69  Fed.  113,  16  C.  C.  A.  172.  Section  38  of  the 
Judicial  Code  provides: 

"Sec.  38.  The  District  Court  of  the  United  States  shaU,  In  all  suits  removed 
under  the  provisions  of  this  chapter,  proceed  therein  as  if  the  suit  had  been 
originally  commenced  In  said  District  Court,  and  the  same  proceedings  had 
been  taken  In  such  suit  in  said  District  Court  as  shall  have  been  had  therein 
in  said  state  court  prior  to  Its  removal." 

Rule  22  (33  Sup.  Ct  xxiv)  Equity  Rules  of  the  Supreme  Court 
provides: 

''If  at  any  time  It  appear  that  a  suit  commenced  in  equity  should  have  been 
brought  as  an  action  on  the  law  side  of  the  court,  it  shall  be  forthwith  trans- 
ferred to  the  law  side,  and  be  there  proceeded  with,  with  only  such  altera- 
tion in  the  pleadings  as  shall  be  essential." 

It  follows  that  there  was  reversible  error  in  overruling  the  motion 
to  transfer  this  action  to  the  law  docket  for  trial  as  an  action  at  law. 

The  decree  appealed  from  is  reversed,  and  the  cause  is  remanded, 
with  instructions  to  transfer  the  same  to  the  law  docket,  and  there- 
after proceed  according  to  law,  the  costs  of  appeal  to  be  paid  by  the 
appellee. 

The  writ  of  error  sued  out  is  dismissed,  at  the  cost  of  plaintiffs  in 
error. 
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In  re  A.  D.  MATTHEWS'  SONS,  Inc. 
In  re  KUHN. 
(CIl:calt  Court  of  Appeals,  Second  Glrcalt.    December  12,  1916.) 

No.  82. 

1.  Baiikbttftot  «5=>303(1)— Trust  Funds — Claimant. 

Complainant  conducted  a  department  in  the  store  of  the  bankrupts,  dis- 
posing of  its  goods  under  an  agreement  that  the  bankrupts  should  make 
collections  and  should  account  for  such  sums  monthly.  After  bankruptcy, 
claimant  asserted  rights  in  the  funds  received  by  the  trustee  on  the  ground 
that  the  bankrupts  had  agreed  to  keep  all  moneys  received  from  the  sale 
of  daimant^s  goods  in  a  separate  fund  in  trust  for  claimant  Held,  that 
claimant  had  the  burden  of  clearly  tracing  the  proceeds  of  the  sales  of 
its  goods  into  some  specific  fund  or  property  in  the  liands  of  the  trustee, 
and,  where  the  evidence  leaves  the  matter  in  doubt,  it  must  be  resolved  in 
fkvor  of  the  trustee. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent.  Dig.  SS  458,  459; 
Dec  Dig.  <S=>303(1).] 

2.  Bankbuptcy  ^s»140(3) — Tbustebs — Rights  of— Trust  Funds. 

Where* the  bankrupts  dissipated  trust  funds  so  received  by  withdrawing 
them  from  the  account  in  which  they  were  deposited,  subsequent  deposits 
to  the  credit  of  the  same  account  cannot  as  against  the  trustee  be  con- 
sidered as  restoring  the  trust  funds. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  ^  73JS\  Dec. 
Dig.  «=»140(3).J 

8.  Bankbuptot  ^s»140(3>—TbU8TKB8— Rights  or. 

In  such  case,  where  claimant  failed  to  show  that  the  trust  funds  receiv- 
ed by  the  bankrupts  were  deposited  in  any  special  account  being  able 
only  to  show  that  such  moneys  were  either  deposited  or  kept  as  store 
cash,  and  there  was  no  showing  that  any  such  funds  passed  to  the 
trustee,  claimant  is  not  entitled  to  relief ;  cash  not  being  traced  by  show- 
ing that  it  went  into  the  general  estate  of  the  bankrupts. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  225;  Dec. 
Dig.  <S=>140(3).1 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  New  York. 

In  the  matter  of  the  bankruptcy  of  A.  D.  Matthews'  Sons,  Incor- 
porated. Petition  by  John  J.  Kuhn,  trustee,  to  revise  an  order  of  the 
District  Court    Order  reversed. 

.  The  bankrupts  kept  a  department  store  wherein  the  Standard  Fashion 
Company  conducted  a  "department"  The  fashion  company  paid  rent  for 
floor  space  in  the  bankrupts'  premises,  and  there  sold  its  own  goods,  by  its 
own  clerks.  The  purchasing  public  bought  (so  far  as-  it  was  informed)  from 
the  bankrupts.  Cash  sales  went  into  the  general  funds  of  Matthews  Company, 
if  the  sale  price  was  C.  O.  D.  the  bankrupts  collected,  goods  were  charged 
to  those  who  kept  accounts  with  the  bankrupts,  and  the  latter  received  pay- 
ment as  for  their  own  goods. 

This  relation  lasted  for  some  time,  and  there  was  evidence  that  until  about 
three  months  before  failure  the  bankrupts  settled  an  account  monthly  with 
the  fashion  company,  crediting  sales  and  collections  and  charging  rent  and 
advances  and  expenses  of  various  kinds — ^principally  the  wages  of  the  clerks 
or  salesmen  working  for  the  fashion  company  in  the  d^artment  so  as  afore- 
said conducted  in  the  bankrupts'  store. 

^=»For  other  cases  see  same  topic  ft  KBY-NUMBBR  In  aU  Key-Numbered  Digests  ft  Indexes 
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After  adjudication  the  fashion  company  petitioned  for  an  order  on  the  trus- 
tee directing  him  to  pay,  out  of  the  funds  received  by  him  from  the  bank- 
rupts, the  amount  of  sales  by  petitioner's  department  during  the  three  months 
aforesaid  Gess  usual  rent  and  charges)  upon  the  ground  that  (as  pleaded) 
bankrupts  had  agreed  **to  keep  ail  moneys  received  (from  sale  of  petitioner's 
goods)  in  a  separate  fund  in  trust  for  the  benefit  of  your  petitioner  (and)  to 
account  to  your  petitioner  for  all  moneys  received  by**  thenu 

An  order  was  entered  directing  the  trustee  to  make  the  payment  prayed 
for;  Uiis  proceeding  was  brought  to  review  that  order. 

Jacob  J.  Lesser,  of  New  York  City,  for  trustee  in  bankruptcy. 
James  B.  Sheehan,  of  New  York  City,  for  Standard  Fashion  Co. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  That 
Matthews  &  Co.  agreed  to  keep  the  proceeds  of  fashion  company's  sales 
"in  trust"  for  the  latter's  benefit  we  shall  assume,  but  not  decide. 

[1]  With  such  assumption  made,  the  burden  of  proof  was  upon  the 
fashion  company  to  clearly  trace  the  proceeds  of  said  sales  into  "some 
specific  fund  or  property"  in  the  hands  of  the  trustee  in  bankruptcy 
(In  re  Mclntyre,  185  Fed.  96,  108  C.  C.  A.  543;  In  re  Ennis,  187  Fed. 
728,  109  C.  C.  A.  476;  In  re  Brown,  193  Fed.  24,  113  C.  C.  A.  348. 
affirmed  as  Schuyler  v.  Littlefield,  232  U.  S.  707,  34  Sup.  Ct.  466,  58 
L.  Ed.  806;  In  re  See,  209  Fed.  174,  126  C.  C.  A.  120);  and  if  peti- 
tioner did  not  succeed  in  carrying  that  burden  of  identification,  if  the 
evidence  left  the  matter  in  doubt,  such  doubt  must  be  resolved  in  favor 
of  the  trustee  (Schuyler  v.  Littlefield,  supra,  232  U.  S.  at  page  713,  34 
Sup.  Ct.  466,  58  L.  Ed.  806). 

The  petitioner  sought  recovery  of  proceeds  of  all  sales  after  January 
31,  1915,  and  until  April  26th,  when  bankruptcy  supervened,  and  to 
that  end  alleged  that  all  cash  from  sales  in  Matthews'  store  had  been 
deposited  in  the  Columbia  Bank,  though  bankrupts  had  also  an  account 
with  the  Mechanics'  Bank  for  the  collection  of  checks.  The  proof  was 
that  cash  received  went  to  one  of  the  two  banks,  or  wa§  kept  in  the 
store ;  and  used  for  current  expenses. 

[2]  On  April  5th  the  account  in  Columbia  Bank  was  overdrawn, 
and  on  March  10th  the  Mechanics'  Bank  had  but  $145.05  of  bankrupts' 
money.  If  there  had  been  any  trust  funds  in  either  bank,  they  had 
therefore  been  dissipated  except  as  to  $145.05,  nor  can  subsequent  de- 
posits to  the  credit  of  the  same  account  be  considered  (per  se)  as  restor- 
ing the  trust.  Schuyler  v.  Littlefield,  supra;  American  Can  Co.  v. 
Williams,  178  Fed.  420,  101  C.  C.  A.  634. 

[3]  This  reduces  the  petitioner's  demand  to  such  sale  proceeds  as 
went  into  the  bank  account  after  April  5th  and  March  10th,  respec- 
tively, plus  $145.05  in  Mechanics'  Bank.  There  is  no  proof  whatever 
that  any  specific  amounts  of  petitioner's  money  were  kept  in  "store 
cash,"  much  less  that  any  such  amounts  passed  into  the  trustee's  pos- 
session. 

But  further  there  is  no  proof  as  to  what  bank  or  fund  received  any 
of  petitioner's  money ;  for  all  that  appears  it  may  all  have  been  kept  in 
the  store,  or  all  put  in  either  bank.  In  other  words,  the  most  that  peti- 
tioner can  do  toward  bearing  the  burden  of  proof  is  to  show  that  its 
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money  was  put  in  three  funds,  or  some  one  or  more  of  them ;  but  when 
or  in  what  proportions  cannot  be  spelled  out.  Such  evidence  amounts 
to  no  more  than  showing  that  somewhere  there  was  in  bankrupts'  pos- 
session or  under  its  control,  at  all  the  times  complained  of,  more  cash 
or  credits  than  petitioner  now  claims.  This  is  not  identification  at  all, 
nor  is  it  tracing,  for  cash  is  never  traced  by  showing  that  it  went  into 
the  general  estate ;  and  the  proof  here  goes  no  further.  Let  the  order 
under  review  be  reversed,  with  costs  of  this  court 


In  re  HOLLINS  et  al.    In  re  EVERETT.    In  re  IIILLQUIT  et  aL 
(Circuit  Ck>urt  of  Appeals,  Second  Circuit    December  12, 1916.) 

Na  41. 

BANXBtrpTCT  ^=»3S7— Composition  with  Creditobs — ^Effect. 

Bankr.  Act  July  1.  1898,  c.  641,  {  70t,  30  Stat  665  (Comp.  St  1W3.  | 
9664),  declares  that  upon  confirmation  of  a  composition  offered  by  a  bank- 
rupt the  title  to  his  property  shall  thereupon  revest  in  him,  while  sec^ 
tion  21g  (section  9606)  provides  that  a  certified  copy  of  an  order  confirming^ 
a  composition  shall  constitute  evidence  of  the  revesting  of  title  to  his 
property  in  the  bankrupt  A  composition  offered  by  a  bankrupt  was 
confirmed.  Thereafter  stocks  and  bonds  or  other  property  which  the 
bankrupt  had  pledged  was  deUvered  by  the  pledgee  to  the  receiver  in 
bankruptcy,  and  claims  were  asserted  to  such  stocks  and  bonds.  Held 
that,  as  none  of  the  property  was  in  the  hands  of  the  receiver  before 
confirmation  of  the  composition,  the  bankruptcy  court  was  without  Ju- 
risdiction to  entertain  claims  to  such  property;  the  pledgee  having  no 
right  to  deUver  it  to  the  receiver  in  bankruptcy. 

[Ed.  Note.— For  o^her  cases,  see  Bankruptcy,  Cent  Dig.  U  603-^6,  607- 
616;    Dec  Dig.  <8s»387.] 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 

In  the  matter  of  the  bankruptcy  of  Harry  B.  HoUins  and  others. 
Petition  by  A.  Leo  Everett,  as  receiver,  to  revise  an  order  of  the 
District  Court  (230  Fed  920),  made  on  application  of  Morris  Hillquit 
and  others.    Order  reversed  and  set  aside. 

See,  also,  230  Fed.  917. 

Beekman,  Menken  &  Griscom,  of  New  York  City  (S.  Stanwood 
Menken  and  William  C.  Armstrong,  both  of  New  York  City,  of  coun- 
sel), for  alleged  bankrupts. 

Lexow,  Mackellar  &  Wells,  of  New  York  City  (T.  Tileston  Wells, 
of  New  York  City,  of  counsel),  for  receiver. 

JHillquit  &  Levene,  of  New  York  City  (Alexander  Levene,  of  New 
York  City,  of  counsel),  for  Morris  Hillquit 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges, 

ROGERS,  Circuit  Judge.  The  order  involved  was  made  in  the 
Bankruptcy  Court  after  a  composition  offer  had  been  accepted.  The 
composition  was  confirmed  on  June  29,  1914.     The  order  referred 

^sjVot  oUier  cases  see  ssme  topic  ft  KBT-NUMBER  to  all  Kay-Nomlyered  DIsests  ft  Indexea 
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to  directed  the  special  master  to  take  proof  of  claims  to  stocks,  bonds, 
or  other  property  which  the  alleged  bankrupts  had  pledged  to  the 
Hanover  National  Bank  of  the  City  of  New  York,  and  whidi  had  been 
turned  over  by  the  bank  to  the  receiver  in  bankruptcy  in  November, 
1915,  which  was  much  more  than  a  year  after  the  composition  had 
been  confirmed,  and  which  several  individuals  alleged  they  were  en- 
titled to  receive.  The  bank  delivered  to  the  receiver  62  shares  of  the 
common  stock  of  Bums  Bros,  of  the  par  value  of  $100  each,  and  $50,- 
000  par  value  Grand  Valley  Irrigation  6  per  cent,  bonds,  and  the  sum 
of  $125  in  cash ;  the  latter  representing  a  dividend  on  this  stock  of 
Burns  Bros.,  which  had  been  collected  by  the  bank.  The  special  mas- 
ter to  whom  these  claims  were  referred  reported  that  in  his  opinion 
the  decision  of  this  court  in  Re  HoUins,  229  Fed.  349,  143  C.  C.  A. 
469,  which  had  been  handed  down  on  January  11,  1916,  and  after  the 
matter  had  been  referred  to  him  by  the  District  Judge,  ousted  him  and 
the  District  Court  sitting  in  bankruptcy  of  jurisdiction  of  the  claims 
filed.  On  the  coming  in  of  this  report,  the  District  Judge  filed  an 
opinion  in  which  he  declared  that  the  facts  in  the  two  cases  were  dis- 
tinguishable.   He  said: 

"It  seems  to  me  that  this  case  Is  distinguishable  from  In  re  Hollins  &  Co., 
Ex  parte  Hollins  &  Ck).  (The  Chase  National  Bank  Fund)  [230  Fed.  917], 
because  several  of  the  claimants  here  are  also  creditors  whose  claims  as  such 
were  reserved  in  the  order  of  confirmation  for  future  Uquidation.  This  court, 
under  section  12e  [Ck)mp.  St  1913,  §  9596],  has  power  to  distribute  the  con- 
sideration, and  it  cannot  do  this  without  liquidating  the  claims.  It  caQDot 
liquidate  the  claims  until  the  fund  is  effectually  distributed,  since  the  fund 
measures  the  amount  left  over  of  the  customers'  securities,  and  it  is  for  tbe 
value  of  those  securities  that  they  claim  to  be  creditors.  If  the  court  had  no 
custody  of  the  fund,  this  would  be  a  difticulty,  perhaps  insuperable;  but  it 
has,  and,  haying  the  fund,  it  has  a  duty  towards  its  distribution." 

He  thereupon  vacated  and  set  aside  the  report  of  the  special  master 
and  referred  the  matter  back  for  the  further  taking  of  testimony  and 
the  making  of  a  further  report,  entering  an  ofder  to  that  effect  It  is 
this  order  which  the  petitioner  is  now  asking  to  have  revised. 

The  Bankruptcy  Act,  §  70f  (Comp.  St.  1913,  §  9654),  declares  that: 

'TJpon  the  confirmation  of  a  composition  offered  by  a  bankrupt,  the  title  to 
his  property  shall  thereupon  revest  in  him." 

And  section  21g  of  the  act  (section  9605)  provides  that: 

"A  certified  copy  of  an  order  confirming  a  composition  s^aU  constitute  evi- 
dence-of  the  revesting  of  the  title  of  his  property  in  the  bankrupt,  and  if  re- 
corded shall  impart  the  same  notice  that  a  deed  from  the  trustee  to  the  bank- 
rupt if  recorded  would  impart" 

But  this  court,  in  Re  Hollins,  supra,  in  passing  on  these  provisions 
of  the  act  said : 

"So  in  the  case  at  bar  the  composition  restored  the  estate  to  the  bankrupt 
and  revested  the  title  thereto  in  H.  B.  Hollins  &  Go.  That  being  so,  there  was 
no  authority  in  the  District  Court  to  exercise  jurisdiction  of  the  claim  wbldi 
these  petitioners  assumed  to  bring  before  it  by  the  petition  filed  on  April  21, 
1915.  The  parties  cannot  by  consent  invest  a  court  with  Jurisdiction  or  power 
not  authorized  by  law  or  conferred  upon  it  by  the  Constitution.  The  fact 
that  the  respondents  obtained  the  securities  from  the  Chase  National  Bank  at 
a  time  when  the  District  Court  as  a  court  of  bankruptcy  bad  the  estate  of 
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H.  B.  Hollins  &  Co.  in  its  custody,  and  that  tlie  receiver  in  bankruptcy,  acting 
under  the  court*s  order,  made  no  objection  to  the  delivery  by  the  Chase  Nation- 
al Bank  of  the  securities  to  the  respondents  upon  the  payment  by  the  latter 
of  the  debt  due  from  H.  B.  Hollins  &  Co.  to  the  bank,  can  make  no  difference. 
At  the  time  the  court  confirmed  the  composition,  the  property  now  sought  to 
be  recovered  was  not  in  the  custody  and  control  of  the  court.  It  is  true  that, 
where  jurisdiction  has  attached  and  the  cause  of  action  or  subject-matter  is 
legally  and  properly  within  the  power  and  cognizance  of  a  court,  it  may  pro- 
ceed upon  consent  or  stipulation. with  reference  to  the  matters  before  it  11 
Cyc.  675.  But  at  the  time  this  proceeding  was  begun  the  cause  of  action  or 
subject-matter  was  not  legally  and  properly  within  the  power  and  cognizance 
of  tlje  District  Court" 

This  court  is  unable  to  distinguish  the  facts  of  this  case  from  the 
facts  in  the  former  case.  In  each  case  the  property  involved  reached 
the  hands  of  the  receiver  after  the  confirmation  of  the  composition. 
At  the  time  confirmation  was  had,  none  of  the  property  here  involved 
was  in  the  custody  or  control  of  the  bankruptcy  court,  but  all  of  it  was 
on  deposit  in  the  Hanover  National  Bank. 

We  have  no  doubt  of  the  correctness  of  our  former  decision.  The 
Bankruptcy  Act  in  express  terms  declares  that  upon  confirmation  of  a 
composition  the  title  of  the  bankrupt  to  his  property  "shall  thereupon 
revest  in  him."  After  the  composition  was  confirmed,  the  receiver  had 
no  right  to  receive  any  property  as  the  property  of  the  bankrupt,  and 
the  bank  had  no  right  to  turn  over  the  stocks,  bonds,  and  cash  to  him, 
and  the  bankruptcy  court  as  such  was  without  jurisdiction  to  pass 
upon  claims  made  by  third  parties  to  the  property  thereafter  turned 
over. 

The  order  of  the  District  Court  is  reversed,  vacated,  and  set  aside. 


TAZOO  &  M.  V.  B.  CO.  v.  ZEMURRAT, 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    January  16, 1917.    Behearlng  Denied 

February  27,  1917^) 

No.  2909. 

1.  CaBRIERS    ^=:»191 — COLUCGTION    OT    FREIGHT   OHAEOES— LXABIUTT   OT   CON- 

SIGNOR— Election  by  Carrier. 

Though  the  carrier  can,  notwithstandincp  the  usual  clause  of  the  biU  of 
lading  as  to  deUvery  to  the  consignees  on  payment  of  the  freight,  and 
regardless  of  the  ownership  of  the  goods,  waive  its  Uen  and  recover  the 
freight  from  the  consignor,  where  the  carrier  attempted  to  coUect  from 
the  consignee  but  through  error  collected  only  .part  of  the  amount  due, 
and  could  thereafter  have  coUected  the  balance  from  the  consignee  who. 
owned  the  goods,  from  other  goods  in  its  possession,  it  will  be  bound  by 
its  election  to  collect  from  the  consignee  and  not  permitted  to  sue  the  con- 
signor for  the  balance. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  S|  870-872;  Dec. 
Dig.  «=>194.] 

2.  Courts  ^=>289 — Jurisdiction — Federal  Question. 

An  ordinary  action  by  a  carrier  to  collect  a  freight  bill  from  the  con- 
signor after  it  failed  through  error  to  collect  the  full  amount  from  the 
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consignee  involves  no  action  tinder  Elkins  Act  (Act  Feb.  19, 1903,  c.  708,  32 
Stat  847  [Comp.  St  1913,  §§  8597-8599]),  or  any  other  Interatate  com- 
merce laws,  and  therefore  does  not  give  the  federal  court  JurisdictiOD 
where  the  amount  involved  is  less  than  $3,000. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §  830;  Dec.  Dig, 
«3>289.] 

3.  Limitation   op   Actions  ^s»21(4)  —  Thbbb-Tbab    Statutb  —  Action    fob 
Fbeight. 

Where  a  shipment  was  legal  in  all  respects,  an  action  by  the  carrier  to 
collect  the  portion  of  the  freight  which  it  omitted  to  collect  through 
mistake  was  barred  in  three  years  under  the  Louisiana  law. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  § 
95;    Dec.  Dig.  <|=»21(4).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana ;  Ruf us  E.  Foster,  Judge. 

Action  by  the  .Yazoo  &  Mississippi  Valley  Railroad  Company  against 
Samuel  Zemurray.  Judgment  for  defendant,  and  plaintiff  brings  er- 
ror.    Affirmed. 

Gustave  I^emle,  of  New  Orleans,  La.,  for  plaintiff  in  error. 
Solomon  Wolff,  of  New  Orleans,  La.,  for  defendant  in  error. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

PARDEE,  Circuit  Judge.  [1]  The  facts  of  this  case  and  the  rea- 
sons for  judgment  in  the  District  Court  are  fully  stated  in  the  opinion 
of  the  court  overruling  the  motion  for  a  new  trial,  as  follows : 

"In  this  case  the  plaintiff  sues  for  $36  freight  on  a  shipment  from  New 
Orleans,  La.,  to  Natchez,  Miss.  The  jury  was  waived,  and  the  case  tried  in 
open  court  on  the  pleadings,  admissions  of  counsel,  and  some  evidence.  The 
facts  are  not  in  dispute,  and  are  as  follows:  Zemurray  sold  a  carload  of  ripe 
hananas  to  A.  Pegano  at  Natchez,  Miss.,  terms  f.  o.  b.  New  Orleans,  La.,  hut 
before  shipping  them  required  the  purchaser  to  deposit  the  price  in  a  bank 
in  Natchez  subject  to  his  draft  The  car  was  shipped  consigned  to  Pegano, 
and  the  railroad  issued  its  bi^l  of  lading  in  the  usual  form.  The  proper 
amount  of  freight  was  $45,  but  the  raUroad  made  delivery  to  Pegano  and  by 
error  collected  only  $9.  Thereafter  demand  was  made  on  Pegano  for  the  bal- 
ance. He  did  not  pay.  The  attorneys  for  the  railroad  wrote  him  several  let- 
ters, but  did  not  sue  him.  The  raUroad  made  demand  on  Zemurray.  lie  ad- 
vised it  of  his  method  of  making  the  sale,  declined  to  pay  the  difference  in 
freight,  and  subsequently  advised  the  railroad  of  other  shipments  made  to 
Pegano  that  might  have  been  reached  by  process.  It  is  not  shown  that 
Pegano  was  insolvent,  and  he  was  doing  business  at  the  time  this  suit  was 
entered.  There  was  Judgment  in  favor  of  the  defendant,  and  plaintiff  has 
applied  for  a  new  triaL 

"The  plaintiff  contends  that  a  carrier  may  waive  its  lien  and  deliver  the 
freight  and  hold  either  tne  consignee  or  consignor,  and  this  regardless  of  the 
usual  clauses  in  bills  of  lading  as  to  delivery  to  the  con^gnees,  he  paying 
freight,  and  regardless  of  the  ownership  of  the  goods.  Many  cases  have  been 
dted,  and  the  rule  contended  for  seems  to  be  supported  by  the  weight  of  au- 
thority. 

''However,  in  deciding  the  case  against  the  plaintiff,  I  did  so  because  I 
was  satisfied  the  railroad  could  have  collected  from  the  consignee,  if  it  had 
sued  him;  that  having  elected  to  collect  the  freight  from  the  consignee,  who 
was  the  owner  of  the  fruit  and  bound  to  pay  the  freight  ultimately,  it  would 
be  inequitable  to  permit  the  carrier  to  change  its  base  and  proceed  against 
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tbe  consignor,  who  was  only  technically  liable.  Conceding  that  Zemilrray  was 
primarily  liable  to  the  railroad  because  of  having  made  the  contract,  the 
mode  of  shipment  was  prima  fade  notice  to  the  carrier  that  the  shipper  had 
parted  with  ownership  on  delivery  of  the  goods  to  it  and  that  the  shipment 
was  for  account  of  the  consignee.  Before  suit,  the  railroad  was  advised  of 
the  actual  facts,  and  property  of  the  consignee  subject  to  execution  pointed 
out.  Considering  ail  this,  I  see  no  reason  to  change  my  opinion. 
''The  motion  for  a  new  trial  will  be  denied." 

We  might  rest  our  decision  upon  the  facts  and  reasons  as  given  by 
Judge  Foster,  but  we  deem  it  proper  to  go  further. 

[2]  On  the  facts  stated,  we  doubt  the  jurisdiction  of  the  court  on 
the  ground  that  the  amount  involved  is  less  than  $3,000.  It  appears 
to  be  a  case  of  ordinary  collection  of  a  freight  bill  wherein  the  car- 
rier through  error  and  neglect  failed  to  collect  the  stipulated  freight 
from  the  consignee,  and  now  sues  the  consignor. 

We  find  no  question  in  this  case  involving  the  Elkins  law,  or  any 
other  interstate  commerce  laws. 

[3]  Since  the  shipment  was  regular  in  all  respects  and  the  only 
thing  complained  of  is  the  failure  of  parties  responsible  to  pay  the 
freight,  we  are  also  of  opinion  that  even  on  the  case  made  the  plain- 
tiff in  error  delayed  too  long  to  bring  suit,  and  his  claim  is  prescribed 
under  Louisiana  law  by  three  years  as  pleaded  in  the  case. 

Waiving,  however,  the  question  of  jurisdiction,  we  find  no  reversible 
error  in  the  proceedings  of  the  District  Court 

Judgment  affirmed,  with  costs. 


PEOPLE'S  BANK  OF  PLAQUEMINB  v.  ERWIN,  Undercorator,  et  aL 

(two  cases). 

In  re  L.  DANOS  PLANTING  ft  MFG.  CO. 

(Circuit  (jourt  of  Appeals,  Fifth  Circuit.    January  8»  1017.    Rehearing  Denied 

Ftebruary  27,  1917.) 

Nos.  2975,  SOOa. 

1.  MOBTOAOES    ^=>296(3) — ^DlSOHABGE — EYFECT. 

Where  notes  secured  by  a  mortgage  came  Into  the  possession  of  the 
maker,  such  notes  and  pro  tanto  the  mortgage  securing  them  were  thereby 
extinguished  as  to  third  persons,  no  matter  what  would  be  the  effect  of  a 
reissue  of  the  notes  between  the  maker  and  a  second  holder. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent.  Dig.  §{  841,  843-^46^ 
864;   Dec.  Dig.  «=>298(3).] 

2.  Banks  and  Banking  ^=»161(1) — Authority  of  Banks — Collection. 

Where  a  bank  received  notes  for  collection  only,  it  was  without  authori- 
ty to  extend  the  maturity  of  the  notes  or  sell  them,  In  the  absence  of 
express  authority. 

lEd.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  {§  S54, 
558^61,  564;   Dec.  Dig.  <©=s>161(l).] 
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3.  Banks  and  Banking  ^=»161(1)— Collections — ^^aub  of  NtyrKS— Axtthobitt 
— Proof. 

Notes  secured  by  a  mortgage  were  deposited  with  a  bank  for  collection 
only.  The  bank  disposed  of  the  notes  to  third  persons,  and  they  came 
Into  the  possession  of  the  maker,  who  pledged  them  with  the  bank. 
Thereafter  the  maker  became  bankrupt,  and  on  bankruptcy  sale  the  bank 
bought  in  the  property  mortgaged  to  secure  the  notes,  tendering  such 
notes  in  payment.  Held,  that  as  it  was  to  the  disadyantage  of  the 
holder  of  the  notes,  who  deposited  them  with  the  bank,  for  such  notes 
to  be  negotiated.  Instead  of  paid,  he  holding  other  notes,  as  the  ralue  of 
the  security  would  have  been  increased  by  such  payment,  the  bank  could 
not  use  such  notes  in  defraying  the  purchase  price,  without  proving  its 
authority  to  sell  the  notes. 

[Ed.  Note—For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  8S  554, 
558-561,  564;   Dec.  Dig.  «=>161(1).] 

Petition  to  Superintend  and  Revise  and  Appeal  from  the  District 
Court  of  the  United  States  for  the  Eastern  District  of  Louisiana; 
Rufus  E.  Foster,  Judge. 

In  the  matter  of  the  bankruptcy  of  the  L.  Danos  Planting  &  Man- 
ufacturing Company.  Proceeding  between  William  L.  Erwin,  under- 
curator,  and  the  People's  Bank  of  Plaquemine  and  others,  with 
Emile  Hirsch  as  intervener.  Petition  by  the  Bank  to  superintend  .and 
revise  the  decree.    Decree  affirmed,  and  petition  denied. 

The  following  is  the  opinion  of .  the  trial  court  by  Foster,  District 
Judge ; 

In  this  matter  the  material  facts  as  found  by  the  master  may  be  briefly 
stated  as  follows:  MiUy  plantation  was  owned  in  equal  Indi vision  by  Louis 
Danos  and  Samuel  O.  Le  Blanc.  Danos  purchased  the  half  interest  of  Le 
Blanc  for  $75,000  entirely  on  credit  and  gare  his  31  notes,  of  various  denomi- 
nations, maturing  in  from  one  to  stz  years,  and  secured  by  the  hypothecation 
of  the  whole  plantation.  Thereafter  the  Louis  Danos  Planting  &  Manufac- 
turing Company,  the  bankrupt  herein,  waB  organized  and  acquired  the  plan- 
tation, assuming  as  part  of  the  purchase  price  $60,000  of  the  said  notes  then 
outstanding.  This  same  plantation  was  surrendered  by  the  bankrupt  and 
sold  in  these  proceedings  free  of  liens.  By  the  settlement  of  the  community 
in  a  suit  for  divorce,  Mrs.  Samuel  O.  Le  Blanc,  now  Mrs.  Harvey,  acquired 
$50,000  of  these  notes  and  deposited  them  with  the  Pe<^le's  Bank  for  safe- 
keeping and  collection.  At  different  times  the  People's  Bank  sold  some  of 
■  these  notes,  the  whole  amounting  to  $20,000,  and  finally  these  same  notes 
got  back  into  the  possession  of  Louis  Danos,  their  maker,  who  was  still  liable 
to  third  holders.  Louis  Danos  in  turn  pledged  the  notes  to  the  People's  Bank. 
The  bank  purchased  MiUy  plantation  at  the  bankruptcy  sale  for  $58,075^  and 
now  tenders  in  part  payment  of  the  purchase  price  these  same  notes. 

The  master  considered  that  the  notes  in  question  were  acquired  by  the  bank 
from  Louis  Danos,  the  maimer,  after  maturity  and  with  notice ;  that  therefore 
they  are  not  entitled  to  compete  with  other  notes  held  by  innocent  third  per- 
sons, and  recommended  a  decree  in  accordance.  The  People's  Bank  excepted  to 
the  master's  conclusions  of  law,  but  not  to  any  finding  of  fact  Mrs.  Harvey 
and  Eipile  Hirsch,  holders  of  others  of  the  notes,  have  excepted  to  the  master's 
finding  of  facts  that  the  notes  had  been  sold  by  the  bank,  Instead  of  having 
been  paid,  and  also  say  the  master  should  have  found  that  the  notes  had  been 
surrendered  to  the  bankrupt  in  payment  of  stock  in  that  company.  Consider- 
ing the  ultimate  conclusions  of  the  master,  the  last  exception  is  unimportant 

[1-3]  As  to  the  first  exception,  of  course,  they,  and  pro  tanto  the  mortgage 
securing  them,  were  extinguished  as  to  third  persons,  no  matter  what  would 
be  the  effect  of  a  reissue  of  the  notes  as  between  the  maker  and  the  8econ<? 
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holder.  The  hank  teceived  the  notes  for  collection  only,  and  therefore  was 
not  the  agent  of  Mrs.  Le  Blanc,  now  Mrs.  Harvey,  to  either  extend  the  ma- 
turity of  the  notes  or  sell  them  In  the  absence  of  express  authority.  Cheney 
V.  Libby,  134  U.  S.  82, 10  Sup.  Ct.  498,  33  L.  Ed.  818.  Mr.  Dunlap,  the  president 
of  the  bank^  testified  that  he  had  sold  the  notes,  and  that  he  must  have  been 
authorized  to  do  so,  or  he  would  not  have  so  acted.  He  testified  that  he  had 
no  letter  of  authorization,  and  it  is  In  evidence  that  his  principal  was  at  that 
time  out  of  the  state  of  Louisiana,  so  that  verbal  authority  would  have  been 
impostsible.  With  regard  to  some  of  the  notes,  a  letter  of  Mrs.  Harvey  is  pro- 
duced and  relied' upon  as  authority  to  sell ;  but  it  is  not  sufficient.  It  was  to 
the  advantage  of  Mrs.  Harvey  that  the  notes  be  paid  at  maturity,  as  the  se- 
curity for  her  remaining  notes  was  thereby  increased.  It  must  be  presumed 
that  an  agent  would  do  nothing  against  the  interest  of  his  principal.  0)nsid- 
ering  that  the  interests  of  the  bank  are  opposed  to  its  former  principal,  the 
burden  was  on  it  to  show  clearly  it  had  the  authority  to  sell  the  notes,  and 
that  burden  has  not  been  sustained.  The  exception  therefore  will  be  main- 
tained. Furthermore,  I  must  agree  with  the  master  in  his  ultimate  conclusion 
that  the  bank  could  hot  tender  the  notes  because  it  received  them  after  maturi- 
ty from  the  maker  with  knowledge. 

There  will  be  a  decree  requiring  the  People's  Bank  as  purchaser  of  the  plan- 
tation to  pay  the  entire  purchase  price  in  cash,  and  denying  it  a  recovery  on 
the  said  mortgage  notes  held  by  it  out  of  the  fund  to  the  prejudice  of  the 
other  holders  of  the  outstanding  mortgage  notes,  but  reserving  its  rights  to 
participate  in  the  distribution  of  the  estate  as  an  ordinary  creditor. 

J.  H.  Pugh,  of  Plaquemine,  La.,  and  Edw.  N.  Pugh  and  Walter 
Lemann,  both  of  Donaldsonville,  La.,  for  petitioner  and  appellant. 

J.  H.  Morrison,  of  New  Roads,  La.,  and  Paul  G.  Borron,  of  Plaque- 
mine,  La.,  opposed. 

Before  PARDEE  aiid  WALKER,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

PER  CURIAM.  On  careful  consideration  of  the  involved  facts 
and  circumstances  shown  by  the  record,  we  conclude  that  the  reasons 
given  by  the  District  Judge  fully  support  the  decree  rendered. 

The  decree  appealed  from  is  affirmed,  and  the  petition  to  superintend 
and  revise  is  denied. 


BALDWIN  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    January  22,  1917.) 

No.  292a.  . 

1.  CBnaNAJL  Law  ^s»753(2) — Tbialt— Dibectinq  Acquittali — Sinolb  Count. 
The  refusal  of  a  charge  requested  by  accused,  directing  the  Jury  to  find 
him  not  guilty  under  one  count  contained  in  the  indictment,  is  not  error, 
though  the  evidence  did  not  sustain  a  conviction  under  that  count,  since 
the  court  need  not  require  a  finding  on  each  count  specifically,  and  the 
giving  of  that  charge  would  tend  to  confuse  and  mislead  the  jury. 

[Ed.  Note.— For  other  cases^  see  Criminal  Law,  Cent  Dig.  §§  1727,  1729 ; 
Dec.  Dig.  <8=>75a(2).] 

^s»For  other  cases  eee  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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2.  Gbivinal  Law  ^=s»1167(2) — Appeal — ^Haricless  Bbbob — ^Erbob  AFFECrnio 
One  Count. 

Where  the  eyidence  abundantly  supported  more  than  one  of  the  five 
counts  charging  the  defendant  with  ylolatlng  Drug  Registration  Act  Dec. 
17,  1914,  c  1,  38  Stat.  785,  and  the  sentence  Imposed  was  such  as  could 
hare  been  Imposed  under  section  9  of  that  act  for  a  single  offense,  the 
judgment  will  not  be  rerersed  for  errors  affecting  only  one  counL 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  |  3101 ;  Dec 
Dig.  <©=s>lie7(2).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Texas ;  Edward  R.  Meek,  Judge. 

J.  E.  Baldwin  was  convicted  of  violating  the  Drug  Registration  Act 
of  December  17,  1914,  and  he  brings  error.    Affirmed. 

A.  S.  Baskett,  of  Dallas,  Tex.,  for  plaintiff  in  error. 
Jas.  C.  Wilson,  U.  S.  Atty.,  and  Wm.  E.  Allen,  Asst  U.  S.  Atty., 
both  of  Dallas,  Tex, 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

PER  CURIAM.  This  case  was  submitted  to  the  jury  on  the  first, 
second,  seventh,  eighth,  and  ninth  counts  of  the  indictment,  each  of 
which  undertook  to  jcharge  the  commission  by  the  defendant  of  an 
offense  denounced  by  the  Drug  Registration  Act  of  December  17, 
1914.  38  Stat.  L.  785.  We  must  treat  that  statute  as  a  valid  revenue 
measure.  United  States  v.  Jin  Fuey  Moy,  241  U.  S.  394,  36  Sup. 
Ct.  658,  60  L.  Ed.  1061.  We  are  not  of  opinion  that  either  of  the 
counts  mentioned  was  subject  to  be  quashed  on  the  grounds  stated  in 
the  motion  made  to  that  end  by  the  defendant.  The  ninth  count  suf- 
ficiently charged  that  the  defendant  did,  on  or  about  the  5th  day  of 
August,  A.  D.  1915,  unlawfully  and  knowingly  sell,  barter,  exchange, 
and  give  away  to  one  Thelma  Jones — 

*'about  60  grains  of  morphine,  the  exact  amount  being  to  the  grand  jurors 
unknown,  and  the  same  being  then  and  there  a  derivative  of  opium,  and  with- 
out theretofore  having  registered  and  paid  the  special  tax,  as  Is  required  by  an 
act  of  Congress,  approved  December  17,  A.  D.  1914,  of  any  and  ail  persons 
so  dealing  In,  selling,  bartering,  and  ^vlng  away  such  narcotic  drugs,  as 
aforesaid." 

[1]  An  exceptioin  was  reserved  to  the  refusal  of  the  court  to  give 
the  following  written  charge,  requested  by  the  defendant  : 

"Under  the  ninth  count  In  the  Indictment  you  are  charged  that  said  count 
charges  that  the  acts  and  things  therein  complained  of  were  done  by  the  de- 
fendant without  having  registered  and  paid  the  special  tax  required  by  the 
Harrison  Anti-Narcotic  Act  of  Congress,  and  the  undisputed  evidence  shows 
that  at  said  time  the  defendant  had  duly  registered  and  paid  said  special 
tax.  You  will  therefore  find  the  defendant  'not  guUty'  under  said  ninth  oouut 
In  the  Indictment" 

The  form  of  this  charge  is  such  that  it  was  calculated  to  convey  to 
the  jury  the  idea  that  it  was  incumbent  on  them  to  make  and  return 
a  separate  finding  on  the  count  mentioned.  Where  there  are  several 
counts  before  the  jury,  it  is  not  incumbent  on  the  court  to  require  a 

^S9For  other  cu«b  m«  Mune  topic  it  KBT-NUMBBR  in  all  Key-Numbered  Digeete  ft  Indczei 
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finding  on  one  of  the  counts  specifically.  A  proper  verdict  of  guilty 
on  any  count  on  which  the  case  goes  to  the  jury  would  sustain  a  judg- 
ment of  conviction,  though  no  mention  of  any  other  count  is  made  in 
the  verdict.  Assuming  that  the  evidence  was  such  as  to  entitle  the 
defendant  to  an  instruction,  if  requested,  against  finding  him  guilty 
on  the  count  mentioned,  yet  as  the  instruction  asked  was  so  expressed 
as  to  have  a  tendency  to  mislead  and  confuse,  and  to  call  for  explana- 
tion, the  refusal  to  give  it  was  not  reversible  error.  Mobile  &  Ohio 
R.  Co.  y.  George,  94  Ala.  199,  10  South.  145 ;  Louisville  &  Nashville 
R.  Co.  V.  Sandlin,  125  Ala.  585,  28  South.  40. 

[2]  There  was  a  verdict  of  "guilty  as  charged  in  the  first,  second, 
eighth,  and  ninth  counts  of  the  indictment."  Neither  of  the  grounds 
stated  in  the  defendant's  motion  in  arrest  of  judgment  was  a  tenable 
one.  On  the  verdict  rendered  there  was  a  judgment  of  conviction, 
sentencing  the  defendant  to  imprisonment  in  the  penitentiary  for  the 
term  and  period  of  two  years.  A  proper  conviction  on  any  one  of 
the  five  counts  was  enough  to  support  this  judgment,  as  the  punish- 
ment adjudged  was  such  as  could  be  imposed  on  a  conviction  of  a 
single  offense.  Section  9  of  the  act ;  Claassen  v.  United  States,  142 
U.  S.  140,  12  Sup.  Ct.  169,  35  L.  Ed.  966.  The  evidence  adduced 
abundantly  supported  more  than  one  of  the  five  counts  which  were 
submitted  to  the  jury.  Our  conclusion  is  that  the  record  does  not 
«how  the  commission  of  any  reversible  error. 

The  judgment  is  afiirmed. 


GEORGIA  COAST  ft  P.  a  CO.  T.  LOWBNTHAI* 

<Clrcult  Court  of  Appeals,  Fifth  Circuit    January  13, 1917.    Behearlng  Denied 

February  0,  1917.) 

No.  2980. 

OOUBTS   ^B»811 — JUBISDICrrON — ^DlVERarrr   of  CiTXZBNSRIP— BXALXONMEIfT  OF 

Parties — Tbustkb  fob  Bondholders. 

In  a  suit  by  a  oiiinority  bondholder  for  the  appointment  of  a  receiyert 
after  the  refusal  of  the  trustee  for  the  bondholder  to  act  because  the  af- 
fairs of  the  corporation  were  in  diarge  of  a  committee  of  the  bondholders, 
the  trustee,  if  a  necessary  party,  would  be,  by  reason  of  his  interests, 
aligned  with  plaintiff,  and  therefore  the  fact  that  it  was  a  citizen  and 
resident  of  the  same  state  of  plaintiff  does  not  defeat  the  jurisdiction  of 
'  the  federal  court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  i  8S8;  Dec.  Dig. 
^s>311.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Georgia ;  Emory  Speer,  Judge. 

Suit  by  David  Lowenthal  against  the  Georgia  Coast  &  Piedmont 
Railroad  Company,  asking  for  the  appointment  of  a  receiver  after  the 
trustee  for  the  bondholders  had  refused  to  institute  such  suit  because  a 
committee  of  the  bondholders  was  in  charge  of  the  property.     From 
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an  interlocutory  order  appointing  the  receiver  (233  Fed.  1016),  the  de- 
fendant appeals.    Aiffirmed. 
See,  also,  233  Fed.  1010. 

Robert  M.  Hitch,  Remer  L.  Denmark,  and  Samuel  B.  Adams,  all  of 
Savannah,  Ga.,  for  appellant 

Alex.  C.  King,  of  Atlanta,  Ga.,  Max  Isaac,  of  Brunswick,  Ga.,  and 
C.  Henry  Cohen,  of  Augusta,  Ga.,  for  appellee. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  CALL,  Dis- 
trict Judge. 

•  PER  CURIAM.  This  is  an  appeal  from  an  interlocutory  order  ap- 
pointing a  receiver.  The  errors  assigned  cover  the  propositions  that 
the  court  is  without  jurisdiction: 

First.  Because  the  amount  involved  is  less  than  $3,000,  exclusive  of 
interest  and  costs ; 

Second.  Because  in  the  showing  made  by  the  bill  the  Colimibia  Trust 
Company,  trustee  in  the  mortgage  covering  the  whole  property  includ- 
ing the  bonds  of  complainant,  is  an  indispensable  party  defendant,  and 
if  made  a  party  defendant  the  court  would  be  without  jurisdiction  to 
hear  and  determine  the  cause,  for  the  reason  that  the  said  plaintiff  and 
the  Columbia  Trust  Company  are  both  citizens  and  residents  of  the 
state  of  New  York,  and  the  requisite  diversity  of  citizenship  necessary 
to  give  the  court  jurisdiction  would  not  exist 

Third.  That  on  the  facts  stated  in  the  bill  and  the  showing  made  by 
the  parties  there  was  no  case  made  calling  for  the  appointment  of  a 
receiver. 

On  the  question  of  jurisdiction,  the  District  Judge  handed  down  an 
elaborate  opinion  in  the  case,  maintaining  the  jurisdiction  of  the  court 
in  both  aspects  as  presented.  While  not  prepared  to  concur  fully  in  all 
of  the  reasons  given  by  the  learned  judge,  a  majority  of  the  judges  of 
this  court  concur  with  him  in  his  conclusions.  In  our  opinion,  if  the 
said  trustee  is  an  indispensable  party,  and  should  hereafter  appear  or  be 
made  a  party,  the  said  trustee  will  necessarily,  by  reason  of  interest,  be 
aligned  with  the  plaintiff.  Under  the  showing  made  by  the  bill  and  by 
evidence  before  the  court,  there  seems  to  be  no  question  that,  if  the 
court  retains  jurisdiction,  the  appointment  of  the  receiver  was  not  only 
proper,  but  necessary. 

The  decree  appealed  from  is  affirmed. 

WALKER,  Circuit  Judge,  not  concurring. 
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In  re  BERTHOUD. 

In  re  FARMERS'  LOAN  ft  TRUST  CO. 

(drcult  Court  of  Appeals,  Second  Circuit    December  12,  1916.) 

No.  54. 

Bankbxtptot  ^s>444,  461 — ^Pbbmaturb  Apfbai*  akd  PxTinoN  to  Rbyiss. 

Where  to  petition  in  involuntary  bankruptcy  by  all^^  creditors,  set- 
ting forth  a  general  assignment  for  creditors  as  an  act  of  bankruptcy,  an 
alleged  creditor  filed  an  answer  suggesting  legal  reasons  for  invalidity  of 
the  whole  proceeding,  and  denying  every  material  fact  of  the  petition, 
whereupon  petitioners  moved  for  adjudication,  and  order  was  entered 
merely  declaring  the  "points  of  law  raised  by  the  answer"  overruled,  and 
directing  a  trial  on  the  '^issues  raised  by  said  answer,"  appeal  and  petition 
to  review  are  premature;  the  order,  considered  as  a  mandate,  doing  no 
more  than  directing  a  trial  of  the  issues,  as  was  proper,  and  it  being  neces- 
sary that  they  be  tried  and  adjudication  granted  or  refused,  before  the 
case  can  be  brought  to  the  Circuit  Court  of  Appeals. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  H  920-927; 
Dec.  Dig.  ^=>444,  461.] 

Petition  to  Revise  and  Appeal  from  Order  of  the  District  Court  of 
the  United  States  for  the  Southern  District  of  New  York. 

In  the  matter  of  Alfred  Edward  Berthoud,  trading  as  Coulon,  Bert- 
houd  &  Co.,  alleged  bankrupt.  The  Farmers'  Loan  &  Trust  Company, 
an  answering  alleged  creditor,  appeals  frdm,  and  petitions  to  revise, 
an  order.    Dismissed. 

For  opinion  below,  see  231  Fed.  529. 

Edward  H.  Blanc,  of  New  York  City,  for  appellant  and  petitioner 
Farmers'  Loan  &  Trust  Co. 
James  N.  Rosenberg,  of  New  York  City,  for  petitioning  creditors. 

Before  COXE,  WARD,  and  HOUGH,  Circuit  Judges. 

PER  CURIAM.  The  practice  pursued  herein  has  presented  to  this 
court  nothing  for  judicial  action.  Certain  persons  alleging  themselves 
to  be  creditors  of  Berthoud  filed  against  him  a  petition  in  involuntary 
bankruptcy,  setting  forth  a  general  assignment  for  the  benefit  of  credi- 
tors as  the  act  of  bankruptcy.  The  Farmers'  Loan  &  Trust  Company, 
asserting  itself  to  be  a  creditor,  filed  an  answer,  suggesting  some  legal 
reasons  for  the  invalidity  of  the  whole  proceeding,  and  denying  every 
material  fact  of  the  petition ;  e.  g.,  that  petitioners  were  creditors  at 
all.  Thereupon  the  petitioning  creditors,  or  some  of  them,  moved  for 
adjudication.  On  these  pleadings  it  is  not  seen  how  the  motion  could 
prevail,  nor  did  it;  but  neither  was  adjudication  refused,  for  the  order 
entered,  and  now  complained  of,  declared  only  that  the  "points  of  law 
raised  by  the  answer"  were  overruled,  and  directed  that  a  trial  be  had 
upon  the  "issues  raised  by  said  answer." 

It  is  not  easy  to  assign  this  order  to  any  recognized  class  of  judicial 
mandates ;  if  it  is  anything  more  than  an  expression  of  opinion,  it  sus- 
tains a  species  of  demurrer  to  part  of  an  answer.     Clearly  no  appeal 
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lies  at  present,  yet  as  plainly,  if  and  when  adjudication  is  entered,  ap- 
peal will  lie;  and. the  assignments  of  error  then  pressed  may  be  sub- 
stantially identical  with  those  now  before  us.  No  present  expression 
of  our  opinion  can  prevent  the  exercise  of  that  legal  right.  It  is  true 
we  have  authority  to  "revise  in  matters  of  law,  the  proceedings"  in  this 
or  any  other  bankruptcy  arising  in  the  circuit.  But  such  "proceeding" 
means  some  formal  exercise  of  judicial  power  affecting  asserted  rights 
of  a  party,  and  the  order  complained  of,  considered  as  a  mandate,  does 
no  more  than  direct  a  trial  of  the  issues,  as  was  proper.  As  the  issues 
raised  by  the  pleadings  must  be  tried  as  the  District  Court  directed, 
they  should  be  tried,  and  adjudication  granted  or  refused,  before  bring- 
ing the  case  here. 

It  follows  that  the  present  appeal  and  petition  are  premature,  and 
they  are  accordingly  dismissed,  without  prejudice  to  past  or  future 
proceedings  in  the  case,  and  without  costs. 


In  re  WETTENGBL  et  aL 

Appeal  of  OEOBOB. 

(Circiilt  Court  of  Appeals,  Third  Circuit.    December  22,  1916b    Behearinf 
Denied  February  9,  1917.) 

No.  2144. 

Bankbuftot  ^s>140(3) — Pbopbbtt  AcQuntsD  bt  Trustee — Monet  Delivebed 
TO  Broker — ^"^Wabhed  Sale." 

The  trustee  In  -bankruptcy  of  a  brokerage  firm  acquires  no  right  to 
money  In  the  possession  of  the  firm,  which  can  be  Identified  as  money  de- 
livered to  It  shortly  before  the  bankruptcy,  to  be  applied  on  the  payment 
for  stock  to  be  purchased  by  the  firm  under  a  contract  providing  that 
actual  delivery  was  contemplated,  where  the  firm  merely  ordered  another 
broker  to  purchase  the  stock,  and  the  following  day  ordered  that  broker 
to  sell  an  equal  amount  of  the  same  stock  short,  which  order  was  filled  by 
selling  that  stock,  so  that  the  firm  never  secured  the  stock,  but  was  to 
settle  with  the  other  broker  at  the  money  difference;  the  transaction 
being  what  Is  known  as  a  "washed  sale." 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  225;  Dec. 
Dig.  <8=>140(3). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Wash  Sale.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania ;   Chas.  P.  Orr,  Judge. 

In  the  matter  of  A.  T.  Wettengel  and  another,  individually  and 
as  partners  trading  as  Wettengel  &  Co.,  bankrupts.  The  petition  of 
Robert  S.  George,  in  behalf  of  G.  L.  Kolb,  praying  that  the  trustee  be 
directed  to  pay  petitioner  certain  money  alleged  to  belong  to  said 
Kolb,  was  denied,  and  petitioner  appeals.  Decree  vacated,  and  record 
remanded,  with  directions. 

^s>FoT  other  eases  see  some  topic  ft  KBY-NUMBER  In  all  Key-Numbered  Digests  A  Indesss 
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William  D.  Stewart,  of  Pittsburgh,  Pa.,  for  petitioner. 
Simon  Sher,  of  Pittsburgh,  Pa.,  for  trustee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge,  In  the  court  below,  Robert  S. 
George,  acting  on  behalf  of  G.  L.  Kolb,  presented  a  petition  in  the 
bankruptcy  of  Wettengel  &  Co.,  praying  that  their  trustee  be  directed 
to  pay  petitioner  a  certain  $1,500  alleged  to  be  the  money  of  said 
Kolb.  The  trustee  answered,  admitting  the  identity  of  the  fund, 
denied  it  belonged  to  Kolb,  and  alleged  it  was  the  property  of  the 
bankrupts.  The  matter  was  referred  to  the  referee,  who  took  tes- 
timony, found  the  ownership  of  the  fund  was  in  Kolb,  and  made 
report  to  the  court,  recommending  the  trustee  be  directed  to  pay  the 
fund  to  him.  Exceptions  having  been  taken  to  such  report,  the  court 
below  sustained  them,  and  entered  an  order  dismissing  the  petition. 
Thereupon  the  petitioner,  George,  took  this  appeal. 

The  proofs  fall  within  a  narrow  compass.  On  October  26,  1915, 
George  directed  Wettengel  &  Co.,  a  brokerage  firm,  to  buy  for  Kolb 
100  shares  of  La  Belle  Iron  Company  common  stock  at  $56  per  share. 
On  receipt  of  such  order  the  firm  on  the  same  day  instructed  another 
brokerage  firm  to  buy  for  it  such  an  amount  of  stock.  On  October 
27th  George,  having  received  notice  from  Wettengel  &  Co.  tfiat  his 
stock  had  been  purchased,  paid  them  the  $1,500  here  in  dispute,  and 
received  from  them  a  statement  of  price,  with  credit  for  money  paid, 
which  recited: 

"It  l8  agreed  between  broker  and  customer  that  aU  orders  for  the  purchase 
or  sale  of  any  article  are  received  and  executed  with  the  distinct  under- 
standing that  actual  delivery  is  contemplated." 

On  November  28,  1915,  the  $1,500  was  deposited  by  Wettengel  & 
Co.  in  bank,  where  it  remained  when  that  firm  went  into  bankruptcy 
Ae  day  following.  From  the  proofs  it  appears  that  no  stock  was 
ever  bought  or  held  by  Wettengel  &  Co.  for  George.  What  was  done 
was  this:  Having  on  November  27th  given  an  order  to  the  second 
brokerage  firm  to  buy  100  shares  of  La  Belle  Iron  Company  common 
stock,  and  that  firm  having  on  said  day  bought  the  same  and  having 
received  bills  of  sale  therefor,  but  having  made  no  delivery  to  Wet- 
tengel &  Co.,  the  latter  on  the  next  day  ordered  the  second  firm  to 
sell  short  for  it  the  same  number  of  shares  of  La  Belle  Iron  Com- 
pany common  stock.  Thereupon  the  second  firm  used  the  stock  bought 
the  27th  for  Wettengel  &  Co.  to  fill  the  short  order  given  by  that 
firm  on  the  28th.  The  result  was  that  no  stock  ^ver  passed  to  Wet- 
tengel &  Co.,  but  the  firms  settled  at  the  money  difference.  In  other 
words,  the  transaction  was  what  is  known  as  a  "washed  sale." 

It  will  thus  be  seen  that  what  was  contracted  for  by  the  parties 
when  the  $1,500  was  received,  namely,  "the  distinct  understanding 
that  actual  delivery  is  contemplated,"  was  not  carried  out  by  Wetten- 
gel &  Co.;  they  never  bought  any  stock  for  delivery  to  Kolb,  and 
were  never  in  position  to  deliver.  In  that  respect  the  uncontradicted 
proof  by  a  member  of  the  bankrupt  firm  is:    "If  he  [Kolb]  came  and 
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wanted  that. stock,  we  would  either  have  to  borrow  it,  or  buy  it  la," 
The  case,  therefore,  resolves  itself  into  the  simple  proposition:  A 
client  furnishes  a  broker  with  funds  on  the  agreement  by  the  latter 
to  buy  certain  shares  of  stock  for  him  and  apply  the  payment  made 
to  the  purchase.  He  does  not  buy  the  stock,  but  has  the  money 
earmarked  in  his  possession  when  he  goes  into  bankruptcy.  It  is 
clear  that  before  the  broker  went  into  bankruptcy,  and  until  a  pur- 
chase was  made,  the  broker  was  bound  to  return  the  money  on  re* 
quest  of  his  customer.  Such  being  the  situation  before  the  broker 
went  into  bankruptcy,  it  is  clear  that  no  right  to  retain  such  money 
was  created  by  his  going  into  bankruptcy,  and  consequently  no  right 
passed  to  the  broker's  trustee. 

The  order  of  the  referee  met  the  exact  justice  of  the  case,  and 
should  be  sustained.  The  decree  below  is  therefore  vacated,  and  the 
record  remanded,  with  directions  to  dismiss  the  exceptions  to,  and 
confirm,  the  referee's  report. 


FRIEDLBT-VOSHARDT  CO.  T.  RELIANCE  METAIi  SPINNING  00. 
(District  Court,  S.  D.  New  York.    July  26,  1916.) 

1.  Patents  «=»32&— VAUDrrr  and  Intringibment— Design  fob  Showeb  Pan. 

The  HoltOD  design  patent;  No.  47,244,  for  a  design  for  a  gas  and  elee- 
tric  fixture  known  as  a  shower  pan,  discloses  patentable  invention ;  also, 
held  valid  as  against  the  dalm  that  it  was  not  the  invention  of  the 
patentee  and  infringed. 

2.  Patents  ^p»81 — Validitt — Defense  of  Prio^  Usx. 

A  defense  of  a  prior  use,  when  introduced  to  invalidate  an  existing 
patent,  must  be  established  by  the  most  convincing  evidence. 

[Ed.  Note. — ^For  other  cases,  see  Patents,  Cent.  Dig.  |  104;  Dec.  Dig. 
<8=>81.] 

3.  Patents  ^=>80— VALiorrT — ^Pbiob  Sale  and  Use. 

A  patent  is  not  invalidated  by  the  public  sale  and  use  of  the  patented 
article  at  any  time  within  two  years  before  the  application  was  filed,  un- 
less abandonment  is  shown. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  Jf  102,  103;  Dec 
Dig.  <$=»80.] 

In  Equity.  Suit  by  the  Friedley-Voshardt  Company  against  the  Re- 
liance Metal  Spinning  Company.  On  final  hearing.  Decree  for  com- 
plainant 

Walter  H.  Pumphrey,  of  New  York  City,  and  Zell  G.  Roe,  of  Des 
Moines,  Iowa  (Harry  Lea  Dodson,  of  Chicago,  III,  of  counsel),  for 
complainant. 

Munn  &  Munn,  of  New  York  City  (T.  Hart  Anderson,  of  New  York 
City,  of  counsel),  for  defendant. 

AUGUSTUS  N.  HAND,  District  Judge.  [1]  This  is  a  suit  to 
restrain  the  defendant  from  infringing  design  letters  patent  No. 
47,244  to  Holton  issued  on  the  20th  day  of  April,  1915.  There  is 
no  doubt  that  a  design  patent,  Uke  every  other,  requires  invention, 

^s»For  oUier  cases  see  same  topic  ft  KBT-NUMBGR  in  all  Key-N\imbered  DigeBts  ft  Indexes 
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and,  if  the  design  in  question  for  a  gas  and  electric  fixture  known  as 
a  shower  pan  is  a  mere  aggregation  of  well-known  elements  which 
could  be  assembled  without  ingenuity  or  artistic  skill,  it  cannot  be 
regarded  as  one  showing  invention.  It  is  to  be  remembered  that  orna- 
ments resulting  from  the  varied  juxtaposition  of  curves  and  angles, 
like  the  musical  combinations  resulting  from  the  sequence  of  notes 
and  chords,  all  contain  certain  intervals — ornaments  intervals  of  space, 
music  intervals  of  sound — which  are  traditional  and  well  known.  It  is 
difficult,  if  not  impossible,  after  years  of  development,  to  imagine  any 
article  of  ornament  or  any  production  of  music  of  which  this  is  not 
true.  It  is  in  the  arrangement,  or,  to  use  the  technical  term  of  the 
patent  law,  the  combination,  of  elements,  and  probably  at  this  late 
day  in  that  alone,  that  originality  and  aesthetic  skill  may  be  evidenced. 
Mr.  Ainsworth,  the  designer  of  Caldwell  &  Co.,  well  expressed  this 
idea  when  he  said  in  his  testimony  at  the  trial : 

"  *  *  •  All  motives  are  old.  We  have  Inherited  them,  and  we  combine 
them  in  such  a  way  as  to  produce  an  artistic  result  and  a  new  result ;  com- 
bining them  In  such  a  way  as  to  make  proper  Intervals  In  the  spacing  of  orna- 
ments and  the  proper  emphasis  of  different  ornaments,  and  to  keep  the  play 
of  light  and  shade  so  as  to  make  on  the  whole  a  pleasing  design,  and  Its 
merit  would  depend  a  great  deal  on  how  thonghtful  and  how  different  It  was 
from  the  stereotyped  combinations.*' 

Now  coming  to  the  design  under  consideration,  it  is  very  difficult 
to  put  in  words  a  description  which  so  differentiates  it  from  the  prior 
art  as  to  convey  any  vivid  impression  to  one  reading  this  opinion. 
This  is  largely  due  to  the  inherent  difficulty  of  describing  visual  im- 
pressions in  words,  which  is,  of  course,  heightened  where  the  person 
attempting  it  is  without  technical  training  in  drawing  or  art  The 
nearest  resemblance  to  the  shower  pan  in  suit  is  found  in  the  so- 
called  canopy  No.  20,650  of  Fensterer  &  Ruhe.  This,  from  some 
points  of  view,  is  not  dissimilar  to  the  Holton  design  which  the  com- 
plainant sues  to  protect.  When,  however,  the  Holton  shower  pan 
is  looked  at,  not  from  a  side  view,  but  directly,  as  would  be  the  case 
if  it  were  suspended  as  a  shower  pan,  the  difference  between  the  two 
is  very  apparent  and  the  superiority  of  the  Holton  design  quite  man- 
ifest. This  is,  I  think,  due  to  the  concave  portion  of  the  shower  pan 
next  to  the  outer  beading.  .The  ribbed  or  melon  effect  of  the  con- 
vex portion  is  conunon,  and  the  beading  is  common;  but  the  prior 
designs  have  in  a  general  way  a  plane  surface  mounting  toward  the 
apex  of  the  melon,  while  in  the  Holton  design  it  is  broken  by  the 
circular  trough. 

Mr.  Ainsworth  has,  I  think,  truly  said : 

"In  holding  that  up,  we  get  a  shadow  Inside  here,  and  then  a  high  light, 
and  then  we  get  shadows  again.  It  gives  more  play  of  light  and  shadow, 
whereas  on  this  canopy  the  light  strikes  It  full  on  this  side." 

If  the  Fensterer  &  Ruhe  canopy  had  been  an  attractive  design  for 
shower  pans,  it  would  doubtless  have  been  popular.  As  a  matter  of 
fact,  however,  the  Holton  pan  has  met  with  great  commercial  suc- 
cess and  been  sold  by  both  complainant  defendant  and  their  customers 
in  large  numbers,  while  the  Fensterer  &  Ruhe  design  has  apparently 
238F.— Cl 
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never  been  put  out  as  a  shower  pan.     This  consideration  is  by  no 
means  controlling,  but  the  commercial  success  of  the  Holton  pan 
certainly  tends  to  confirm  my  judgment  that  the  design  is  novel  and 
pleasing. 
To  quote  from  Mr.  Ainsworth  again: 

«<  *  *  *  xhat  is  the  function  of  a  design,  from  an  artistic  line,  pleasing 
both  to  the  eye,  the  intellect,  and  if  possible  pleasing  to  the  emotions,  and  to 
make  a  pleasant  impression." 

Chief  Justice  Fuller  said,  in  the  case  of  Smith  v.  Whitman  Sad- 
dle Co.,  148  U.  S.  679,  13  Sup.  Ct.  770,  37  L.  Ed.  606: 

"If  •  •  •  the  selection  and  adaptation  of  an  existing  form  is  more  than 
the  exercise  of  the  imitative  faculty  and  the  result  is  in  effect  a  new  crea- 
tion, the  design  may  be  patentable." 

Judge  Grosscup  remarked,  in  the  case  of  Pelouze  Scale  Mfg.  Co.  v. 
American  Cutlery  Co.,  102  Fed.  at  page  916,  43  C.  C.  A.  52: 

"  'Design,'  In  the  view  of  the  patent  law,  is  that  characteristic  of  a  physical 
substance  which,  by  means  of  lines,  images,  configuration,  and  the  like,  taken 
as  a  whole,  makes  an  impression,  through  the  eye,  upon  the  mind  of  the  ob- 
server. The  essence  of  a  design  resides,  not  in  the  elements  individually,  nor 
in  their  method  of  arrangement,  but  in  the  tout  ensemble— in  that  indefinable 
whole  that  awakens  some  sensation  in  the  observer's  mind.  «  *  •  But 
whatever  the  impression,  there  is  attached  in  the  mind  of  the  observer,  to 
the  object  observed,  a  sense  of  uniqueness  and  character." 

It  is,  however,  principally  urged  that  Holton  was  not  the  inventor 
of  the  shower  pan,  because  the  Reliance  Metal  Spinning  Company 
was  given  a  rough  sketch  of  a  similar  shower  pan  not  drawn  to  scale 
by  some  customer  early  in  1913,  and  that  from  this  sketch  a  plaster 
model  was  made  in  March,  1913;  whereas,  Holton's  drawings  were 
not  made  until  May  of  that  year. 

In  reply  to  my  questions  at  the  trial,  the  defendant's  witness  Sam- 
uel Shapiro  said  that  he  could  not  testify  where  he  got  the  design, 
or  who  gave  it  to  him,  so  that  the  defendant  does  not  now  claim  to 
have  itself  originated  it,  yet  Shapiro,  in  his  affidavit  to  oppose  the 
preliminary  injunction  in  this  suit,  said: 

"We  have  in  our  employ  a  designer  who  is  constantly  engaged  in  originat- 
ing and  contriving  new  and  ornamental  designs  for  the  parts  manufactured 
by  us." 

And  further  deposed: 

"With  regard  to  the  particular  design  known  as  the  Adams  shower  pan 
here  at  Issue  and  shown  in  the  cut  attached  thereto,  that  design  was  made  by 
us  as  early  as  December,  1913." 

[2]  Furthermore,  no  shower  pans  were  put  on  the  market  by  the 
defendant  until  December,  1913,  while  the  complainant  put  out  some 
of  them  in  June  and  July  of  that  year.  These  fixtures  of  the  com- 
plainant may  have  contained  the  design  before  the  beading  was  chang- 
ed, but  that  is,  I  think,  imimportant  I  am  not  satisfied  with  the  de- 
fendant's explanation  of  its  delay  from  the  spring  of  1913  to  De- 
cember of  that  year  in  putting  out  this  new  shower  pan  which  has 
proved  so  successful  commercially,  and  I  am  inclined  to  the  belief 
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that  the  dies  were  not  made  until  a  much  later  date  than  some  of  the 
defendant's  testimony  would  indicate.  The  defendant  produced  a 
number  of  witnesses  who  swore  to  the  making  of  the  plaster  pattern 
and  dies  in  the  spring  of  1913,  but  I  do  not  think  this  testimony  will 
bear  a  close  scrutiny.  It  is  to  be  borne  in  mind  that  a  defense  of  a 
prior  use,  when  introduced  to  invalidate  an  existing  patent,  must  be 
established  by  the  most  convincing  evidence.  As  the  Supreme  Court 
has  said  in  the  Barbed  Wire  Patent  Case,  143  U.  S.  284,  12  Sup. 
Ct  447,  36  h.  Ed.  154: 

"•  •  •  CJourts  have  not  only  imposed  upon  defendants  the  burden  of 
proving  0uch  devices,  but  have  required  that  the  proof  sbaU  be  clear,  satisfac- 
tory, and  beyond  a  reasonable  doubt" 

Now,  the  strongest  pieces  of  evidence  which  the  defendant  has  of- 
fered, to  corroborate  the  testimony  of  Samuel  Shapiro  that  a  plaster 
cast  was  made  from  the  rough  pencil  sketch  of  the  shower  pan  in 
March,  1913,  and  that  a  die  was  cast  therefrom  by  the  Fulton  Found- 
ry Company  in  April,  1913,  were  the  testimony  of  the  witness  Baker, 
and  the  books  of  the  foundry  company.  Baker  picked  out  the  die  in 
court,  and  I  think  I  saw  on  the  plaster  cast  the  indistinct  number 
M  5779,  which  is  the  same  number  that  appears  in  the  books  of  the 
foundry  company  as  applicable  to  a  die  pattern  received  by  it  from 
the  defendant  on  April  8,  1913.  Baker  testified  that  he  sold  a 
hydraulic  press  to  the  defendant  on  March  21,  1913,  and  was  within 
a  month  thereafter  consulted  because  the  die  he  identified  in  court 
was  not  producing  satisfactory  results  when  the  press  was  applied 
to  it. 

Bazeel,  one  of  defendant's  witnesses,  testified  that  he  went  back  to 
work  for  the  Reliance  Metal  Spinning  Company  "the  last  days  of 
April,"  that  he  was  "positively  sure"  of  that  date,  and  that  he  saw 
Cerveny  make  the  plaster  model.  If  this  was  true,  it  was  not  the 
plaster  model  sent  to  the  foimdry  company  on  April  8,  1913.  More- 
over, Cerveny,  who  made  the  plaster  die,  said  it  was  the  second  pat- 
tern he  ever  made  for  the  Reliance  Metal  Spinning  Company,  and 
that  it  was  a  16-inch  pattern ;  whereas,  he  said  the  first  one  was  an 
18-inch  Sheffield  design.  The  books  of  the  foimdry  company  show 
that  the  plaster  cast  received  April  8,  1913,  was  for  an  18-inch  die. 
It  is  difficult  therefore  to  imagine  that  the  die  which  Mr.  Baker  saw 
was  for  an  Adam  pan,  and  it  was  doubtless  of  the  Sheffield  design. 
The  apparent  number  on  the  plaster  cast  for  the  Adam  shower  pan 
was  so  indistinct  and  irregular  that  it  seems  hard  to  reconcile  such 
markings  with  any  businesslike  system  which  might  have  been  adopt- 
ed by  the  foundry  company  to  identify  the  casts  from  which  its  dies 
are  made. 

Furthermore,  Samuel  Shapiro,  and  other  witnesses,  testified  that  the 
die  which  Baker  says  was  giving  trouble  was  so  faulty  that  it  was  nec- 
essary to  cut  out  the  complete  center  and  recast  the  piece  so  that  it 
would  give  a  proper  impression;  but  Cerveny,  who  made  the  plaster 
cast,  testified  that  the  oiJy  trouble  with  the  die  was  a  small  hole  which 
he  stopped  with  copper  rivets  and  zinc,  and  that  it  always  worked 
satisfactorily  thereafter. 
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I  think  the  facts  to  which  I  have  adverted  make  it  highly  improbable, 
if  not  impossible,  that  the  die  which  Baker  examined  was  for  an  Adam 
shower  pan.  Mr.  Baker  doubtless  intended  to  give  a  correct  version 
of  the  facts,  but  his  story  is  involved  in  so  many  inconsistencies  with 
otlier  testimony  that  I  have  reached  the  conclusion  that  the  die  he  was 
consulted  about  wa^  not  for  an  Adam  pan,  but  probably  was  for  a  Shef- 
field design.  It  is  much  easier  for  me  to  believe  that  the  recollection 
of  a  man  admittedly  having  no  experience  with  matters  of  the  kind  in 
question  was  after  three  years  mistaken  as  to  the  design  he  saw,  than 
to  reconcile  the  numerous  contradictions  which  are  involved  in  an 
acceptance  of  his  story.  The  failure  of  Shapiro  to  remember  where  he 
secured  the  design,  his  attempt  on  the  motion  for  a  preliminary  in- 
junction to  lead  the  court  to  believe  that  it  was  the  invention  of  a  de- 
signer of  the  defendant,  and  the  further  circumstance  that  the  latter 
waited  until  eight  or  nine  months  after  the  die  was  made  before  putting 
the  shower  pan  on  the  market,  are  all  facts  which  discredit  Shapiro's 
story. 

But  most  of  all  does  it  seem  unlikely  that  two  designs  could  have 
been  such  exact  counterparts  of  one  another  without  deliberate  copy- 
ing. The  fact  that  the  beading  on  complainant's  shower  pan  was  chang- 
ed some  time  after  Holton's  drawings  were  made  because  the  original 
form  of  beading  did  not  make  a  good  impression  upon  the  brass,  and 
that  defendant's  shower  pan  is  exactly  like  complainant's  completed 
design  after  the  beading  was  changed,  makes  it  probable  that  the  copy- 
ing was  done  by  the  defendant  from  the  Holton  design.  If  the  com- 
plainant had  done  the  copying,  the  beading  would  not  have  been  chang- 
ed by  it,  for  the  defendant's  design  was  never  changed  and  also  had 
the  same  beading  as  in  complainant's  final  structure.  Moreover,  it  is 
impossible  to  believe  that  the  rough  pencil  sketch  not  drawn  to  scale 
which  Shapiro  says  he  received  from  some  unknown  customer  should 
result  in  a  shower  pan  resembling  so  exactly  in  every  detail  the  final 
completed  fixture  of  the  complainant. 

The  questions  of  fact  are  difficult  to  resolve ;  but,  after  careful  con- 
sideration, I  have  thought  that  the  defendant  has  not  sustained  the  bur- 
den of  proof,  and  that  Holton  was  the  inventor  of  the  design  in  suit. 

[3]  But  the  defendant  further  insists  that  the  complainant  is  estop- 
ped to  obtain  either  an  injunction  or  damages  because  it  did  not  follow 
up  the  Holton  invention  by  applying  promptly  for  a  patent,  but  allowed 
more  than  a  year  to  elapse  after  the  defendant  was  putting  out  its 
shower  pans  without  making  its  application.  The  statute  "allows  a 
patent  to  be  granted  only  for  an  invention  which  was  not  in  public  use 
or  on  sale  for  more  than  two  yes^rs  prior  to  the  application  for  the 
patent  subject  to  the  defense  of  abandonment  within  such  two  years. 
*  *  *  "  Andrews  v.  Hovey,  123  U.  S.  275,  8  Sup.  Ct.  101,  31  L. 
Ed.  160. 

"But  the  use  and  sale  of  the  Invention  within  two  years  before  the  appUca* 
tion  for  the  patent  was  filed  was  not  sufficient  to  establish  an  abandonmoit 
of  the  Invention,  because  •  •  ♦  Confn-ess  expressly  authorizes  the  issue 
of  a  patent  notwithstanding  such  use  and  sale."  Mast,  Foob  6t  Co,  v.  Demp- 
ster MUl  Mfg.  Co.,  82  Fed«  327,  27  a  C.  A.  191. 
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The  Supreme  Court  said,  in  the  case  of  Bates  v.  Coe,  98  U.  S.  at 
page46,  25L.  Ed.  68: 

**CJongres8  •  •  •  Interfered,  and  proTlded  that  no  patent  shall  be  held 
to  he  Invalid  by  means  of  such  purchase,  sale,  or  use  prior  to  the  application 
of  a  patent,  except  on  proof  of  abandonment  to  the  public,  or  that  such  pur- 
chase, sale,  or  prior  use  has  been  for  more  than  two  years  prior  to  such  ap- 
plication." 

In  the  case  at  bar  the  complainant  did  not  at  first  know  about  the 
provision  of  law  requiring  it  to  apply  for  a  patent  within  two  years 
after  public  sale  or  use.  When  the  provision  was  known,  complainant 
applied  for  a  patent  and  took  steps  to  warn  the  trade.  The  law  allowed 
two  years  within  which  to  apply  tmless  the  invention  was  abandoned, 
and  I  think  it  clear  that  abandonment,  which  is  a  question  of  fact, 
never  took  place  here.  The  defense  of  estoppel,  therefore,  cannot  be 
sustained. 

Last  of  all,  the  defendant  asserts  that  the  complainant  has  attempted 
to  influence  the  testimony  of  Holton  and  to  prevent  him  from  being 
called  by  the  defendant  as  a  witness  and  should  not  prevail  because  it 
does  not  come  into  equity  with  clean  hands.  The  letter  of  one  of  the 
complainant's  officers  to  Holton,  in  which  it  is  said,  "  *  *  *  Please 
don't  let  them  lead  you  off  into  space,  etc.,  just  say,  'I  don't  know,'  or 
words  to  that  effect,"  is  certainly  open  to  possible  criticism.  On  the 
other  hand,  it  can  be  construed  as  a  caution  to  a  witness  on  whom  the 
complainant  relied  to  prove  its  case  not  to  be  making  ill-considered 
statements  in  regard  to  matters  which  happened  three  years  before  and 
of  which  the  witness  might  not  be  certain  without  refreshing  his  recol- 
lection and  referring  to  documents  in  the  hands  of  the  complainant. 
This  litigation  has  been  extremely  bitter,  and  each  party  apparently 
became  greatly  excited.  All  this  has  tended  to  cause  mutual  distrust 
and  promote  the  sort  of  thing  which  is  now  criticized.  I  cannot  see, 
however,  that  the  complainant  secured,  nor  do  I  believe  it  attempted 
to  secure,  false  testimony  from  Mr.  Holton.  The  defendant  doubtless 
knew  that  this  court  would  not,  by  requiring  answers  to  the  usual  in- 
terrogatories, compel  the  complainant  to  disclose  the  date  of  its  inven- 
tion, at  least  unless  the  defendant  was  required  simultaneously  to  give 
similar  information  to  the  complainant.  The  defendant  to  secure  the 
information  which  it  could  not  get  through  interrogatories  proceeded 
to  examine  Holton  under  section  863  of  the  Revised  Statutes  (Comp. 
St.  1913,  §  1472),  and  the  complainant  thereupon  became  most  anxious 
to  prevent  its  adversary  from  securing  the  advantage  of  learning  in 
advance  of  the  trial  the  date  when  Holton  claimed  to  have  made  his 
design.  I  am  not  satisfied  that  the  letters  to  Holton  disclose  more  than 
a  desire  to  go  over  the  documentary  evidence  and  other  facts  with  him 
before  he  should  be  called  upon  to  testify,  to  warn  him  against  volun- 
teering information  carelessly,  and  to  have  him  avoid  testifying  until 
lawfully  subpoenaed.  The  views  of  defendant's  officers  as  to  what 
was  in  law  a  valid  subpoena,  like  the  views  of  many  la)mien,  were 
more  prompted  by  self-interest  than  knowledge  and  are  not  to  be  taken 
seriously.  In  short,  while  the  tone  of  the  letters  which  are  criticized 
does  not  in  some  respects  commend  itself,  I  think  these  letters  were 
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the  result  of  the  excitement  arid  zeal  of  an  unusually  bitter  litigation, 
and  not  of  any  conscious  desire  to  thwart  justice,  and  I  do  not  find 
that  the  complainant  has  acted  so  inequitably  as  to  deprive  it  of  the 
protection  by  a  court  of  equity  of  the  legal  rights  to  which  it  became 
entitled  as  the  owner  of  the  patent  in  suit 

A  decree  is  granted  to  the  complainant,  with  costs,  providing  for  an 
injimction  and  an  accounting. 


MINB9  T.  T.  H.  SYMINGTON  CO. 

(District  Court,  W.  D.  New  York.    October  24,  191^) 

No.  127. 

1.  Patents  ^3»328 — ^YALiDrrr  and  Infringement — ^Dbaft  Rigoino. 

The  Biiner  patent,  No.  668,655,  for  a  draft  rigging  for  railroad  can, 
while  in  an  old  art,  is  for  a  combination  not  anticipated,  and  coven  a 
patentable  improvement ;  claims  4  and  5  held  infringed. 

2.  Patents  ^=»165— Constbuction — ^LnoTATioN  of  Claims. 

A  limitation  expressed  In  one  claim  of  a  patent  cannot  be  read  into 
another  claim  from  which  it  is  omitted. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  |  241;  Dec  Dlf. 
«5»165.] 

3.  Patents  ^=5»328 — ^Validitt  and  Infbingembni>— Draft  Rigging. 

The  Miner  patent.  No.  668,666,  for  a  draft  rigging  for  railroad  can, 
claim  8,  held  not  anticipated,  valid,  and  infringed;  claim  2  held  void 
for  lack  of  novelty. 

4.  Patents  «=9l57(2) — Constbuction — Constbuotion  to  Give  Vauditt. 

The  claims  of  a  patent  must  be  read  in  the  light  of  the  descrlptloD, 
and  if  the  evidence  indicates  different  constructions,  that  construction 
governs  which  wUl  sustain  the  patent,  rather  than  the  one  whldi  will 
defeat  it 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  |  231;  Dec.  Dig. 
«=s>157(2).] 

6.  Patents  ^=»328 — ^Validitt  and  Infringement — Draft  Rigging. 

The  O'Connor  patent.  No.  829,728,  for  a  draft  rigging,  was  not  antici- 
pated, and  discloses  invention.    Claims  5,  6,  and  7  also  held  infringed. 

In  Equity.  Suit  by  William  H.  Miner  against  the  T.  H.  Syming- 
ton Company.    On  final  hearing.    Decree  for  complainant. 

E.  W.  Hatch,  of  New  York  City,  Louis  Desbecker,  of  Buffalo,  N. 
Y.,  and  George  I.  Haight  and  Joseph  Harris,  both  of  Chicago,  HI., 
for  plaintiff. 

Gilbert  P.  Ritter,  of  Washington,  D.  C,  W.  S.  Symington,  Jr.,  of 
Baltimore,  Md.,  and  Gibbons  &  Pottle,  of  Buffalo,  N.'  Y.,  for  de- 
fendant. 

HAZEIy,  District  Judge.  Infringement  by  the  defendant,  the  T. 
H.  Symington  Company,  is  alleged  in  the  bill  as  to  three  letters  pat- 
ent, No.  668,655  and  No.  668,656,  both  dated  February  26,  1901,  to 
William  H.  Miner,  and  No.  829,728,  dated  August  28,  1906,  to  John 
F.  O'Connor,  all  relating  to  improvements  in  draft  rigging  by  which 

^=9For  other  eves  see  Mune  topic  *  KBT-NUMBBR  in  all  Key-Numbtrcd  Dlsotti  *  Indeztt 
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raUroad  cars  arc  coupled  together,  of  a  type  generally  known  as 
tandem  spring  draft  rigging.  Structures  of  this  character  comprise 
a  drawbar  and  yoke,  with  a  U-shaped  pocket  strap,  followers,  stops, 
and  cheek  plates  bolted  to  the  inner  sides  of  the  sills  for  engaging 
the  spring  or  shock-absorbing  instrimientalities ;  the  device  being 
attached  to  the  under  frame  of  the  ca^. 

Tandem  spring  draft  rigging  was  familiar  to  the  art  at  the  date  of 
the  inventions  in  suit;  indeed,  various  types  of  draft  rigging  were 
old,  namely,  the  single  spring,  the  twin  spring,  and  the  tandem  spring 
— the  latter  the  type  with  which  we  are  herein  concerned.  This  type 
is  provided  with  two  spring  or  compression  members,  one  arranged 
behind  the  other,  each  having  a  follower  at  its  ends,  while  the  con- 
nection between  the  gear  and  draft  sills  of  the  cars  is  effected  through 
stops;  the  middle  stop,  in  the  patents  in  suit,  being  deeper  than  the 
end  stops,  and  each  follower  being  simultantously  and  independently 
operated. 

As  increasing  railroad  traffic  from  time  to  time  demanded  heavier 
cars,  improvements  in  draft  rigging  and  shock  absorbers  were  neces- 
sary, in  order  to  withstand  the  increasing  shocks  and  blows  to  which 
the  heavier  cars  were  constantly  subjected.  The  improvements, 
therefore,  related  principally  to  details  of  construction  of  one  or 
more  elements  of  the  original  combination,  and  tended  towards  in- 
creasing their  strength  and  durability.  All  improvements  or  modifi- 
cations had  to  conform  to  the  standard  dimensions  specified  by  the 
Master  Car  Builders'  Association,  so  that  they  could  be  used  inter- 
changeably  on  different  cars;  such  dimensions  being  12*^  inches  in 
width,  and  34%  inches  in  depth.  Therefore  any  alteration  or  modifi- 
cation, however  slight,  hy  which  strength  and  durability  were  increas- 
ed, would  seem  to  require  the  skill  and  ingenuity  of  an  inventor. 

[1]  The  bill  alleges  that  the  defendant's  draft  rigging  is  an  in- 
fringement of  claims  4  and  5  of  Miner  patent.  No.  668,655,  and  as 
claim  4  is  fairly  descriptive  of  the  structure,  it  will  be  unnecessary 
to  set  forth  claim  5.    Claim  4  reads  as  follows : 

''4.  The  oombiiiation  witb  the  drawbar,  pocket  strap,  tandem  arranged 
springs,  and  followers,  ot  a  pair  of  flanged  steel  draft  beams,  a  pair  of  stop 
castings  secured  thereto,  and  each  furnished  with  three  stops  and  upper 
guide  flange,  a  lower  guide  plate  for  the  followers  and  the  draft  rigging  to  rest 
upon,  extending  between  said  draft  beams  and  secured  thereto  by  bolts 
passing  through  ttxe  lower  flanges  thereof,  the  upper  guide  flanges  of  said 
stop  castings  each  tapering  from  the  middle  toward  both  ends  to  form  a  ful- 
crum for  the  pocket  strap  to  swing  upon,  substantially  as  spedfled." 

Claim  5  has  substantially  the  same  wording,  save  that  it  includes 
the  phrase: 

"Said  guide  plate  having  a  central  longitudinal  channel  for  the  lower 
member  of  the  pocket  strap." 

In  addition  to  the  subject-matter,  claim  4  specifies  the  following 
elements  in  combination:  (1)  A  pair  of  stop  castings;  (2)  a  lower 
guide  plate.  The  stop  castings  are  secured  to  the  draft  beams,  each 
being  furnished  with  stops  and  having  an  upper  guide  flange  "tapering 
from  the  middle  toward  both  ends  to  form  a  f ulcrtun  for  the  pocket 
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Strap  to  swing  upon."  The  lower  guide  plate  element  for  the  fol- 
lowers is  extended  between  the  draft  beams  by  bolts,  and  has  a  central 
longitudinal  channel  for  the  lower  member  of  the  pocket  strap,  while 
the  guide  flange  is  made  to  taper  from  the  middle  towards  both  ends. 

The  involved  claims  are  for  a  combination  of  old  and  new  ele- 
ments, and  I  think  the  patentee  made  a  patentable  improvement  in 
the  art  by  introducing  as  new  elements  the  features  of  tapering  the 
upper  guide  flange  of  the  stop  castings  and  of  channeling  the  lower 
g^ide  plate  for  the  support  of  the  followers. 

The  defenses  are  limitation  of  claims  and  noninfringement  Sev- 
eral prior  patents  were  cited  to  illustrate  the  state  of  the  art  at  the 
date  of  the  invention,  but  not  to  anticipate  it,  and  it  is  contended  that 
a  strict  construction  only  of  the  disputed  claims  is  warranted.  In 
none  of  the  prior  patents  however — ^patents  to  Miner,  Nos.  570,038 
(see  model  SX)  and  549,207  (see  model  RX),  to  Roosevelt,  to  Perry, 
to  Stark,  to  Brown,  and  to  Jansen — is  contained  either  the  combi- 
nation of  the  said  claims  or  a  near  approach  to  the  idea  of  the  inven- 
tor, which  obviously  was  to  provide  better  means  for  withstanding 
the  greater  strains  and  shocks.  While  some  of  the  elements  of  the 
claim  are  contained  separately  in  one  or  more  of  the  prior  patents, 
they  do  not  suggest  the  combination  described  in  the  Miner  patents 
under  discussion. 

[2]  Although  the  drawing  attached  to  the  patent  illustrates  a  guide 
plate  extending  the  whole  length  of  the  draft  gear,  the  claims  con- 
tain no  limitation  to  the  use  of  either  a  long  or  short  guide  plate.  Be- 
sides, claim  2,  not  in  issue,  refers  to  a  "lower  guide  plate  extending 
from  the  front  to  the  rear  follower" — an  obvious  limitation,  which, 
however,  is  excluded  by  claim  4,  and  cannot  be  read  into  it.  Cadillac 
Motor  Car  Co.  v.  Austin,  225  Fed.  983,  141  C.  C.  A.  105; 

The  specification,  speaking  of  the  function  of  the  middle  stop,  states 
that: 

^'Owing  to  the  Inclined  inner  edges  d«  of  the  guide  flange  d*  of  the  stop 
castiug  and  the  greater  depth  of  the  middle  stop  (U  over  that  of  the  end  stops 
d^,  a  fulcrum  is  formed  at  the  angle  of  said  incUned  edges  for  the  drawbar 
pocket  strap  to  swing  or  turn  upon,  as  required  when  the  train  is  passing 
around  curves." 

Counsel  for  defendant  contends  that  claims  4  and  5  must  also  be 
limited  to  this  description  of  the  guide  flanges,  and  that,  as  defendant 
does  not  utilize  in  its  draft  rigging  a  stop  casting  which  forms  a 
fulcrum  for  the  pocket  strap  at  the  angle  of  the  edges  of  the  draw- 
bar, infringement  is  avoided;  but  defendant  in  its  construction 
uses  a  center  post  with  a  flat  bearing  face,  which  I  consider  merely 
a  colorable  modification,  as  substantially  the  same  result  was  attain- 
ed as  by  complainant's  fulcrum.  Nor  was  infringement  of  claim  5 
avoided  by  shortening  the  lower  guide  plate,  which  retained 
the  lengthwise  channel,  so  that  it  extended  imder  only  one  of  the 
followers,  as  the  same  result  was  secured  thereby  as  in  complain- 
ant's patent 

[3]  Claims  2  and  8  of  Miner  patent.  No.  668,656  read  as  follows: 

"2.  In  a  draft  rigging,  the  combination  with  the  draft  timbers,  and  sill 

and  body  bolster,  of  a  pair  of  draw  bar  stop  castings  fitting  between  and  se- 
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cured  at  their  backs  to  the  draft  timbers  and  abutting  at  one  end  against 
the  end  sill  and  at  the  other  against  the  body  bolster,  substantially  as  speci- 
fied." 

"8.  In  a  draft  rigging,  the  combination  with  the  drawbar,  pocket  strap,  tan- 
dem arranged  springs,  and  followers  at  both  ends  of  both  springs,  of  a  pair 
of  stop  castings  having  each  three  stops  for  the  followers  to  abut  against ;  the 
middle  stop  at  Its  portions  above  and  below  the  follower  guides  being  deeper 
than  the  end  stops  to  form  pivots  'for  the  drawbar  and  pocket  strap  to  swing 
or  turn  laterally  upon, 'substantially  as  specified." 

As  shown  by  claim  2,  it  was  evidently  the  intention  of  the  patentee 
to  add  strength  to  the  castings  by  fitting  them  between  the  draft  sills 
and  riveting  or  bolting  them  thereto  at  their  backs,  so  as  to  cause 
them  to  abut  at  one  end  against  the  end  sill  and  at  the  other  against 
the  body  bolster.  But  in  my  opinion  there  was  no  novelty  at  the 
date  of  the  invention  in  thus  attaching  the  cheek  plates,  as  evidenced 
by  the  Car  Builders'  Dictionary,  wherein  it  is  stated: 

"The  castings  for  the  drawbar  stop  are  sometimes  made  long  enough  to 
bear  against  the  body  bolster,  or  a  filling  block  Interposed  between  It  and  the 
drawbar,  thus  relieving  the  lugs  and  bolts  of  strain." 

Aside  from  this,  the  Roosevelt  patent,  No.  542,110,  dated  July  2, 
1895,  and  the  Roncmus  patent,  No.  545,096,  dated  August  27,  1895, 
and  the  Tomlinson  patent.  No.  545,555,  dated  September  3,  1895, 
contain  descriptions  of  such  an  abutting  arrangement.  In  the  Tom- 
linson patent  the  draft  sheets  are  firmly  bolted  to  the  center  or  draft 
sills  and  also  to  the  sills  C  and  the  bolster  D,  if  desired,  and  the  Mac- 
Kenzie  patent.  No.  569,218,  dated  October  13,  1896,  speaks  of  abut- 
ting the  sections  al  of  the  plates  at  their  respective  ends  against  the 
body  bolster  C  and  the  end  sill  S.  The  Perry  patent  also  specifies 
that  the  draft  iron  B  is  made  of  such  length  as  to  connect  the  end 
sill  C  and  the  bolster  D.  Hence,  the  defendant's  construction,  which 
does  not  abut  at  the  ends  of  the  castings,  but  has  a  space  between  the 
bolster  and  the  end  of  the  casting,  is  not  an  infringement  of  claim  2. 

Claim  8  specifies  a  combination  with  front  and  rear  pockets  sep- 
arated by  a  yoke  thimble;  a  connection  between  the  gear  and  draft 
beams  of  the  car  being  effected  through  the  medium  of  three  stops, 
of  which  the  central  stop,  upon  which  the  yoke  swings,  is  the  deep- 
est The  upper  guide  flange  for  bracing  the  middle  stop,  though 
tapering  therefrom,  to  which  form  claim  4  is  limited,  is  not  specifi- 
callv  mentioned  in  claim  8;  but  such  claim  requires  the  middle  stop 
to  be  made  deeper  than  the  end  stops,  both  above  and  below  the 
follower  guide,  to  form  a  pivot  for  the  drawbar  and  pocket  strap  to 
swings  and  turn  upon. 

[4]  Defendant  criticizes  the  claim  for  lack  of  clearness.  The 
drawing,  it  is  true,  omitted  certain  reference  numbers  from  the  stops  ; 
but  the  specification  in  its  entirety  makes  fairly  clear  that  the  portions 
giQ  gio  j^j.g  above  and  below  the  follower  guides  which  are  associated 
with  the  stop  casting.  The  rule  of  law  is  that  the  claims  of  patents 
must  be  read  in  the  light  of  the  description,  and  if  the  evidence  in- 
dicates different  constructions,  that  construction  governs  which  will 
sustain  the  patent  rather  than  the  one  which  will  defeat  it.  McClain 
v.  Ortmayer,  141  U.  S.  419,  12  Sup.  Ct.  76,  35  h.  Ed.  800. 
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There  is  nothing  found  in  Miner  patent,  No.  570,038,  to  invalidate 
said  claim,  although  a  lug  or  projection  g*  is  shown  at  the  middle  of 
the  casting,  which  was  very  much  lighter  than  the  present  casting;  bat 
it  was  not  a  part  of  the  central  stop,  nor  was  it  deeper  than  the  end 
stops,  and  such  casting,  having  been  built  for  a  lighter  car,  was  in- 
capable of  withstanding  the  increased  shocks  and  strains.  There  are 
other  important  differences,  but  they  need  not  be  dwelt  upon,  inasmuch 
as  I  think  that  the  patentee,  in  making  the  middle  stop  deeper  than  the 
end  stops  at  its  portions  above  and  below  the  follower  guides  to  fonn 
a  pivot,  strengthened  the  structure  as  a  whole  at  a  point  where  impacts 
and  pulling  were  most  severe.  In  the  Weiss  patent,  No.  569,696,  it  is 
true,  there  are  deeper  stops,  that  is,  deeper  end  stops ;  but  such  end  stops 
were  incapable  of  functioning  to  limit  the  swinging  or  turning  move- 
ment of  the  yoke.  The  defendant's  structure  embodies  the  feature  of 
a  middle  post  deeper  than  the  end  posts  in  combination  with  the  ele- 
ments of  claims  4  and  5  of  Miner  patent.  No.  668,655. 

[5]  In  the  specification  of  the  O'Connor  patent  its  object  is  stated  as 
follows : 

"To  provide  a  railway  draft  rigging  side  plate  or  stop  casting  of  a  simple, 
strong,  efficient,  safe,  and  reliable  construction,  and  capable  of  successfull; 
withstanding  the  enormous  shocks  or  blows  to  which  the  draft  rigging  is 
subjected  in  actual  and  practical  use.** 

It  is  shown  that  prior  to  such  invention  draft  rigging  bad  a  tendency 
to  break  or  give  way  at  the  side  plates  or  castings,  or  at  other  points, 
and  in  this  connection  the  specification  says : 

"Heretofore  draft  rigging  side  plates  or  stop  castings  have  always  been 
made  of  plates  or  webs  of  unequal  thickness  at  different  points,  and  especially 
at  the  intersection  of  the  stop  shoulders  with  the  main  plate  or  web  of  the 
stop  casting,  and  I  have  observed  that  the  breakage  is  most  apt  to  occur 
apparently  at  those  intersections  or  points  where  the   metal  is  thicker." 

To  obviate  these  difficulties  the  patentee  made  a  very  much  lighter 
casting  than  any  prior  castings,  using  less  metal,  distributing  it  even- 
ly, and  producing  at  the  same  time  a  stronger  casting  than  had  been 
produced  before.  He  also  introduced  in  his  patent  a  stop  casting  with- 
out any  T-sections — a  feature  not  herein  involved.  The  claims  relied 
upon  are  the  fifth,  sixth,  and  seventh.  The  fifth  claim  is  for  the  com- 
bination of  elements,  while  the  sixth  relates  to  a  side  plate  or  stop  cast- 
ing, and  does  not  embody  the  combination.  Claim  7  differs  from  claim 
6  in  its  inclusion  of  the  words  "further  upright  convolutions."  Claim 
6,  which  is  typical,  reads  as  follows : 

"6.  In  a  railway  draft  rigging  side  plate  or  stop  casting,  consisting  of  a 
cast  web  of  substantially  uniform  thickness  throughout,  furnished  with  a 
series  of  upright  convolutions  therein  forming  stops  or  shoulders  for  the 
followers  tb  abut  against,  and  furnished  with  horizontal  or  longitudinal  con- 
volutions therein  forming  longitudinal  strengthening  ribs  or  tlanges,  said 
horizontal  convolutions  extending  between,  but  not  across,  said  upright  con- 
volutions, substantially  as  specified." 

Not  only  did  the  patentee  make  the  castings  of  substantially  uniform 
thickness  throughout,  but  he  embodied  in  his  invention  certain  bends  or 
convolutions,  extending  them  vertically  to  form  the  required  stop  shoul- 
ders for  the  followers  to  contact,  and  thus  securing  greater  strength 
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in  the  stops  affected  by  the  blows  and  jars  of  the  cars.  He  avoided 
substantially  thickening  the  castings  where  the  upright  convolutions 
were  caused  to  adjoin  tlie  other  parts  of  the  castings.  Complainant 
concedes  that  upright  convolutions  were  not  new,  but  contends  that 
the  additional  element  of  the  O'Connor  claims,  the  horizontal  bends 
or  convolutions  for  longitudinal  strengthening  of  the  flanges,  was 
new.  Defendant  concedes  that  the  shoulders  forming  the  contacts  with 
which  the  follower  co-operates  were  the  convolutions  in  the  web,  but 
argues  that  the  claims,  properly  construed,  eliminate  from  stop  cast- 
ings the  increased  thickness  due  to  the  intersection  of  one  web  with 
another  web. 

Are  the  claims  limited  by  the  patents  to  Hinson,  No.  636,431,  to  Jan- 
sen,  No.  708,481,  and  to  Miner,  No.  754,669?  There  is  nothing  in  the 
Hinson  patent  in  the  nature  of  a  horizontal  convolution  or  bend.  There 
the  back  plate  was  straight,  and  lacked  the  strengthening  means  of 
the  O'Connor  patent,  and  besides  it  was  not  formed  of  relatively  thin 
metal  uniform  throughout,  which  at  the  same  time  maintained  the 
appearance  of  great  thickness.  The  Jansen  patent  is  a  close  approach 
to  the  O'Connor  patent,  and  there  is  similarity  between  it  and  defend- 
ant's cheek  plate;  but  an  inspection  of  defendant's  Exhibit  BX  will 
disclose  that  the  Jansen  patent  lacks  a  substantial  uniformity  of  thick- 
ness of  metal  throughout,  being  noticeably  thicker  at  the  end  stops  near 
the  followers.  There  is  also  another  important  difference,  namely,  the 
plainness  of  the  Jansen  plate  on  the  back;  the  horizontal  bends  or  con- 
volutions of  O'Connor,  to  strengthen  the  ribs  of  flanges,  being  absent. 
Neither  does  the  Miner  patent.  No.  754,669  describe  a  web  of  uni- 
form thickness  or  a  casting  containing  a  horizontal  bend  or  convolution 
to  strengthen  the  rib  or  flange.  There  is  nothing  in  the  prior  art  pat- 
ents to  warrant  a  close  scanning  of  the  claims  in  suit,  or  a  con- 
struction limiting  them  to  a  mere  removal  of  thicknesses  of  the  web 
^  at  points  of  intersection  with  another  web. 

The  appearance  of  complainant's  and  defendant's  castings  is  some- 
what different,  yet  the  defendant  in  my  view  employs  the  series  of 
horizontal  bends  or  convolutions,  as  well  as  the  vertical  convolutions 
forming  the  stops.  It  makes  no  difference  that  in  defendant's  structure 
a  portion  of  one  of  the  vertical  convolutions  ceases  at  the  middle  post, 
inasmuch  as  an  additional  horizontal  convolution  takes  its  place.  The 
defendant  secures  the  same  beneflcial  result  by  its  adaptation  and  ap- 
propriation as  does  the  complainant.  While  claims  5  and  6  are  limited 
to  horizontal  bends  or  convolutions  "extending  between,  but  not  across," 
the  upright  convolutions,  claim  7  contains  no  limiting  language.  It 
was  further  urged  that  the  effect  of  the  horizontal  convolutions  and 
the  vertical  convolutions  was  to  form  flanges.  There  is  no  point  to 
the  claim  that  the  main  stops  in  defendant's  structure  are  flanges,  and 
not  convolutions  of  one  type  or  another. 

In  view  of  the  foregoing,  it  is  unnecessary  for  me  to  pass  upon  com- 
plainant's allegation  and  testimony  that  the  defendant  procured  skilled 
labor  from  the  manufacturer  of  complainant's  structure  for  the  pur- 
pose of  facilitating  aqts  of  infringement. 

Complainant  may. have  a  decree,  with  costs,  holding  claims  4  and 
5  of  Miner  patent.  No.  668,655,  claim  8  of  Miner  patent,  No.  668,656, 
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and  claims  5,  6,  and  7,  of  O'Connor  patent,  No.  829,728,  valid  and  in- 
fringed, and  claim  2  of  Miner  patent.  No.  668,656,  invalid  for  want  of 
novelty. 


GUARANTY  TRUST  CO.  OF  NEW  YORK  et  al.  T.  MISSOURI  PAO.  RY.  CO. 

(District  Court,  S.  D.  Missouri,  E.  D.    November  28,  1916.) 

Na4540. 

1.  Railboads  ^=s»195(1) — ^RECBmsBSHiF — Reorganization. 

Courts  have  come  to  recognize  that  modem  railroad  receiverships  are 
in  many  cases  but  instruments  for  consummating  plans  of  reorganiza- 
tion, and  so  far  as  properly  can  be  the  judicial  proceeding  is  conducted  in 
harmony  with  the  plan ;  but  the  court  has  and  will  exercise  authority  to 
see  that  all  Suitable  rights  in  or  connected  with  the  property  are  secured, 
and  this  duty  becomes  specific  and  imperative  upon  the  complaint  of  an 
interested  party. 

[Ed.  Note.— For  other  cases,  see  RaUroads,  Cent.  Dig.  {{  656,  658,  660; 
Dec  Dig.  <S=>195(1).] 

2.  Railroads  ^=9195(1) — Receivership — Objections  to  Puln  of  Reoboani- 

ZATION. 

Where  a  plan  for  reorganization  of  a  railroad  company  whose  property 
in  the  hands  of  a  receiver  is  submitted  to  bondholders  for  their  individual 
acceptance  or  rejection,  they  are  not  represented  in  such  matter  by  the 
trustee  of  the  mortgage  securing  their  bonds,  but  may  appear  individual- 
ly or  by  a  committee  to  object  to  the  plan ;  and  they  are  not  required  to 
wait  before  intervention  until  after  a  decree  of  foreclosure  has  been 
entered  and  carried  out  by  a  sale  of  the  property,  and  the  time  limited 
for  acceptance  of  the  reorganization  has  expired,  but  should  more  prop- 
erly come  in  while  such  matters  are  pending  and  undisposed  of. 

{Ed.  Note.—- For  other  cases,  see  Railroads,  Cent  Dig.  §§  656^  658,  660; 
Dec.  Dig.  <S=>195(1).3 

3.  Railboads  ^=5»195(1)— Reobqanization  of  Ststeic — ^Inclusion  ob  Exclu-  . 

6ION  OF  Branch  Lines. 

On  reorganization  of  a  railroad  system,  the  advlsabili^  of  including 
or  excluding  a  particular  subsidiary  line,  and  the  terms  in  which  it  may 
be  induded,  depending  on  its  relation  and  value  to  the  system  as  a  whole 
and  the  necessities  of  the  reorganization,  present  questions  which  must  be 
left  largely  to  the  business  Judgment  of  those  In  charge,  and  the  court 
should  not  Interfere,  unless  in  an  exceptional  instance  of  fraud  or  grossly 
inequitable  discriminatioiL 

[Ed.  Note— For  other  cases,  see  Railroads,  Cent.  Dig.  |§  666,  658,  660; 
Dec.  Dig.  <9=»195(1).] 

4.  Railroads  ^s»195(1)— Reorganization   of  System — ^Equitieb  of  Bond- 

holders OF  Subsidiary  Line. 

On  reorganization  of  a  railroad  system,  first  mortgage  bondholders  of 
a  subsidiary  line,  whose  bonds  were  also  assumed  by  the  principal  com- 
pany on  its  purchase  of  the  line,  occupy  a  dual  position:  First,  as  mort- 
gagees of  the  particular  line;  and,  second,  as  general  creditors  of  the 
purchasing  company;  and  th^r  rights  should  be  recognized  in  both  rela- 
tions, by  giving  them  the  benefit  of  their  security,  its  value  to  be  agreed 
on  or  determined  by  a  foreclosure  and  sale,  and  by  giving  them  the 
status  of  general  creditors  as  to  any  deficiency. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent.  Dig.  {§  656,  668,  660; 
Dec.  Dig.  <S=5>195(1).3 

^=:9For  other  cases  see  same  topic  A  KEY-NUMBBR  In  all  Key-Numbered  Dlsests  A  Indexes 
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In  Equity.  Suit  by  the  Guaranty  Tmst  Company  of  New  York 
and  Benjamin  F.  Edwards,  as  trustees,  against  the  Missouri  Pacific 
Railway  Company.  On  motion  of  complainants  to  strike  from  the  files 
the  intervening  petition  of  the  Boisot  committee  of  bondholders,  ob- 
jecting to  the  plan  of  reorganization.    Motion  denied. 

Nagel  &  Kirby,  of  St.  Louis,  Mo.,  and  Stetson,  Jennings  &  Russell, 
of  New  York  City,  for  the  motion. 

Winston,  Payne,  Strawn  *&  Shaw,  of  Chicago,  111.,  for  the  Boisot 
committee, 

HOOK,  Circuit  Judge.  This  is  a  suit  to  foreclose  a  mortgage  upon 
the  Missouri  Pacific  Railroad.  The  present  matter  for  consideration 
is  a  motion  of  the  plaintiffs  to  strike  from  the  files  or  dismiss  the  in- 
tervening petition  of  the  Boisot  committee,  which  attacks  the  plan 
of  reorganization  as  inequitable. 

The  Boisot  committee  represents  a  large  majority  of  the  $1,024,000 
of  first  mortgage  bonds,  series  A,  of  the  Kansas  City  Northwestern 
Railroad  Company.  The  bonds  are  a  first  lien  upon  161.65  miles  of 
road  extending  northwestward  from  a  connection  with  the  Missouri 
Pacific  at  Kansas  City,  Kan.,  with  a  branch  into  Nebraska.  The  road 
has  been  owned  and  operated  for  quite  a  number  of  years  as  part  of 
the  Missouri  Pacific  system.  In  the  deed  by  which  the  Missouri  Pa- 
cific Company  acquired  the  road  it  assumed  and  agreed  to  pay  as 
part  of  the  consideration  the  above-mentioned  series  A  bonds,  and 
also  series  B  of  the  same  issue,  aggregating  $2,983,000  and  secured 
by  the  same  mortgage.  The  series  B  bonds,  not  involved  here,  were 
held  by  the  Missouri  Pacific  Company,  and  were  subsequently  de- 
posited by  it  under  the  mortgage  to  the  plaintiff  trustees  now  being 
foreclosed  in  this  suit.  The  plan  of  reorganization  tenders  to  the 
holders  of  Kansas  City  Northwestern  series  A  bonds  preferred  stock 
of  a  company  through  which  the  reorganization  is  to  be  worked  out, 
and  which  for  convenience  may  be  called  the  New  Company.  The 
Boisot  committee  complains  that  this  is  inequitable  and  discriminat- 
ing. 

A  brief  statement  of  the  outline  of  the  proposed  reorganization  is 
essential  to  an  understanding  of  the  complaint.  The  plan  contemplates 
the  amalgamation  of  the  Missouri  Pacific  and  the  St.  Louis,  Iron 
Mountain  &  Southern  Railroads,  and,  excepting  certain  underlying 
bonds  that  will  remaiil  undisturbed,  a  readjustment  of  their  entire 
debt  and  outstanding  stock,  with  the  following  result : 

Old  obligattons  of  both  companies  to  remain  undisturbed 1128,458,620 

New  first  and  refunding  5  per  cent  bonds 46,923,150 

New  general  mortgage  4  per  cent  bonds • 44,399,292 

Ttotal  funded  debt ^19.781,062 

New  preferred  stock,  6  per  cent,  cumulative  from  June  30,  1918    $  76,751,635 
New  common  stock $  82,839,585 

The  mortgage  to  secure  the  new  5  per  cent,  bonds  will  be  open  to 
a  maximum  limit  of  three  times  the  amount  of  the  stock,  or  approxi- 
mately $250,000,000,  to  take  care  of  future  needs.    The  amoimts  of 
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the  new  bonds  and  stocks  to  be  issued  as  above  shown  are  estimated, 
because  of  certain  options  ^ven  to  holders  of  old  securities,  a  con- 
vertible feature  of  the  preferred  stock,  and  the  authority  of  those  in 
charge  to  make  changes  in  the  plan.  But  the  figures  set  forth  show 
in  a  substantial  and  general  way  the  structure  and  arrangement  of  the 
proposed  reorganization.  The  unsecured  debt  of  the  old  companies, 
not  paid  by  the  receiver,  is  estimated  as  not  exceeding  $1,000,000. 
For  the  principal  of  this  unsecured  debt  new  preferred  stock  at  par 
is  offered,  subject  to  the  approval  of  the  court.  In  this  connection 
the  court  takes  notice  that,  in  addition  to  the  above  amoupt,  the  re- 
ceiver has  paid  and  discharged  a  substantial  amount  of  unsecured  debts 
and  liabilities  of  the  old  companies  from  funds  in  his  hands.  There 
is  but  $45,135  of  stock  of  the  Iron  Mountain  Company  in  the  hands 
of  the  public.  For  it  the  plan  tenders  preferred  stock  of  the  New 
Company  at  par.  The  existing  stock  of  the  Missouri  Pacific  Company 
in  the  hands  of  the  public  amounts  to  $82,839,585.  The  plan  tenders 
the  holders  of  it  an  equal  amount  of  common  stock  of  the  New  Com- 
pany at  par,  upon  pa3mient  of  $50  per  share  of  their  respective  hold- 
ings, and  for  the  $50  per  share  so  paid  they  will  be  given  an  equal 
amount  of  new  4  per  cent,  bonds.  The  cash  amount  realized  from 
the  pa3mients  upon  the  exchange  of  common  stock  (including  those 
by  underwriters,  who  take  the  place  of  nonparticipating  old  stock- 
holders) will  be  $41,419,792,  This  money  will  be  used  as  follows: 
(a)  To  pay  Missouri  Pacific  Company  extended  gold  notes,  $24,773,- 
000;  (b)  to  pay  certain  equipment  trust  obligations  of  both  old  com- 
panies, $2,270,000;  leaving  (c)  $14,376,792  for  various  minor  liabili- 
ties, working  capital  for  the  New  Company,  new  equipment,  immedi- 
ate improvements,  reorganization  costs,  etc. 

[1]  At  the  threshold  lies  the  question  of  the  relation  of  a  court 
which  appoints  receivers  of  a  railroad  to  a  reorganization  thereof  by 
the  security  holders.  There  is  no  doubt  but  that  bondholders  have  a 
right,  upon  default,  to  a  strict  foreclosure  and  sale  according  to  the 
terms  of  their  mortgages  and  the  applicable  statutes,  and  to  leave  the 
holders  of  junior  securities,  unsecured  creditors,  and  stockholders  to 
protect  themselves  as  best  they  can.  But  in  practice,  on  a  large  scale, 
and  except  in  cases  of  utter  insolvency,  that  is  rarely  done  in  these 
days.  If  the  financial  difficulties  resulting  in  receivership  are  not 
mortal,  but  are  mere  embarrassments,  which  may  be  relieved  by  time 
and  readjustment,  the  custom  is  a  reorganization,  embodying  a  recog- 
nition of  all  interests — ^bonds  and  other  lien  debts,  general  debts,  and 
stocks — as  far  down  the  scale  of  preference  as  the  value  of  the  prop- 
erty and  sound  business  judgment  reasonably  justify.  As  was  said 
in  Louisville  Trust  Co.  v.  Louisville,  etc.,  Ry.,  174  U.  S.  674,  683, 
19  Sup.  Ct.  827,  830  (43  L.  Ed.  1130) : 

"We  must  therefore  recognize  the  fact,  for  it  is  a  fact  of  common  knowl- 
edge, that,  whatever  the  legal  rights  of  the  parties  may  be,  ordinarily  fore- 
closures of  railroad  mortgages  mean,  not  the  destruction  of  all  interest  of  the 
mortgagor  and  a  transfer  to  the  mortgagee  alone  of  the  fuU  title,  but  that 
such  proceedings  are  carried  on  in  the  interests  of  all  parties  who  have  any 
rights  in  the  mortgaged  property,  whether  as  mortgagee,  creditor,  or  mort- 
gagor.** 
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The  considerations  which  have  led  to  such  reorganizations  in  place 
of  strict  insistence  upon  contractual  and  legal  rights  are  not  impor- 
tant here.  It  has  sometimes  been  claimed  that  plans  of  reorganiza- 
tion formulated  by  bondholders  and  stockholders  of  a  railroad  in  the 
hands  of  receivers  are  exclusively  of  private  concern,  free  from  ju- 
dicial action  or  interference.  But  for  various  reasons  the  view  cannot 
be  sustained  in  principle.  After  all  that  can  be  said  from  the  stand- 
point of  theory  and  strict  right,  the  fact  remains  that  many  railroad 
receiverships,  and  the  one  here  is  typical  of  them,  are  but  instruments 
for  consuptmiating  plans  of  reorganization,  and  courts  have  come  to 
realize  that  such  use  of  their  jurisdiction  and  processes  entails  a  cor- 
relative duty  to  those  affected  by  the  result.  Generally,  in  such  cases, 
the  principal  parties  to  the  suits  are  adversary  only  in  name,  and  the 
existence  of  the  collateral  agreement  or  understanding  sought  to  be 
consummated  is  suggested  by  the  face  of  the  pleadings.  The  rela- 
tion between  the  receivership  which  ensues  and  the  plan  of  reorgani- 
zation agreed  upon  is  close  and  intimate.  So  far  as  properly  can  be, 
the  judicial  proceeding  is  conducted  in  harmony  with  the  plan,  and 
the  success  of  the  agreed  readjustment  is  promoted  by  the  orders  of 
the  court  and  the  acts  of  its  receivers.  Generally  the  judicial  course 
would  not  be  different  if  the  court"  were  carrying  out  a  plan  of  re- 
organization of  its  own  making  or  one  affirmatively  adopted  by  judi- 
cial order  or  decree.  It  is  not  meant  by  this  that  a  court  should  in- 
sist on  engaging  with  the  security  holders  in  formulating  the  terms  of 
readjustment,  but  that  the  plan  put  out  by  them  may  and  usually  does 
have  such  relation  to  and  dependence  upon  its  judicial  action  that  it 
is  its  duty  to  take  cognizance  of  it  and  act  accordingly.  While  it  is 
the 'settled  doctrine  that  reorganizations  will  be  encouraged,  yet,  on 
the  other  hand,  a  court  of  equity  will  not  lend  its  aid  to  one  that  is 
inequitable  or  oppressive.  In  the  Louisville  Case,  supra,  the  court 
said: 

"We  may  observe  that  a  court,  asstimlng  In  foreclosure  proceeding  the 
charge  of  railroad  property  by  a  receiver,  can  never  rightfully  become  the 
mere  silent  registrar  of  the  agreements  of  mortgagee  and  mortgagor.  It  can- 
not say  that  a  foreclosure  Is  a  purely  technical  matter  between  the  mortgagee 
and  mortgagor,  and  so  enter  any  order  or  decree  to  which  the  two  parties  as- 
sent without  further  Inquiry.  No  such  receivership  can  be  Initiated  and  car- 
ried on  unless  absolutely  subject  to  the  Independent  judgment  of  the  court 
appointing  the  receiver;  and  tliat  court  In  the  administration  of  such  receiv- 
ership is  not  limited  simply  to  inquiry  as  to  the  rights  of  mortgagee  and  mort- 
gagor, bondholder,  and  stockholder,  but  considering  the  pubUc  Interests  in 
the  property,  the  peculiar  circumstances  which  attend  large  railroad  mort- 
gages, must  see  to  It  that  all  equitable  rights  in  or  connected  with  the  prop- 
erty are  secured." 

An  additional  reason  for  the  duty  of  a  court  was  given  in  North- 
em  Pacific  Ry.  v.  Boyd,  228  U.  S.  482,  33  Sup.  Ct  554,  57  L.  Ed. 
931.  There  the  Supreme  Court  referred  to  the  rule  that  a  private 
contract  between  bondholders  and  stockholders,  whereby  the  corporate 
property  was  transferred  to  a  new  company  having  the  same  share- 
holders, was  void  in  equity  as  to  a  nonassenting  creditor,  and  also 
to  the  doubt  that  once  existed  whether  a  court  could  permit  a  fore- 
closure sale  which  left  any  interest  in  the  stockholders.    And  it  said 
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that  It  IS  now  settled  that,  since  those  who  invoke  the  aid  of  a  court 
of  equity  must  do  equity,  a  reorganization  relying  on  a  judicial  de- 
cree to  subject  the  property  may  bind  creditors  who  do  not  accept 
fair  terms.  Still  another  consideration  was  expressed  by  the  Circuit 
Court  of  Appeals  of  this  circuit  in  Western  Union  Telegraph  Co.  v. 
United  States  &  M.  T.  Co.,  221  Fed.  545,  137  C.  C.  A.  113.    It  said: 

"The  property  of  an  insolvent  railroad  corporation  In  the  custody  of  a  court 
in  a  suit  to  foreclose  a  mortgage  upon  it  is  charged  with  a  trust  for  the  bene- 
fit, first,  of  the  holders  of  preferential  claims  superior  In  equity  to  the  lien 
of  the  mortgage ;  second,  of  the  holders  of  the  lien  of  the  mortgage  and  of 
other  such  liens  In  their  order  of  priority;  third,  of  the  unsecured  or  general 
creditors  of  the  mortgagor;   and,  fourth,  of  its  stockholders." 

The  conclusion  is  manifest  that  the  general  duty  of  a  court  in  a' 
railroad  foreclosure  suit  to  take  cognizance  of  a  plan  of  reorganization 
by  the  bondholders  and  stockholders  which  is  to  be  aided  by  its  de- 
cree, and  to  protect  the  equitable  rights  of  all,  becomes  specific  and 
imperative  upon  the  complaint  of  an  interested  party. 

[2]  It  IS  urged  in  support  of  the  motion  that  the  objection  to  the 
plan  of  reorganization  should  have  been  made  by  the  trustee  of  the 
mortgage  securing  the  series  A  bonds  in  question,  and  not  by  the  bond- 
holders or  their  committee.  But;  as  is  the  practice,  the  offer  of  the 
plan  is  to  the  bondholders  individually  for  their  several  acceptance  or 
rejection.  It  does  not  call  for  the  performance  of  a  duty  or  the  ex- 
ercise of  a  power  vested  exclusively  in  the  trustee.  The  acceptance 
or  rejection  of  the  plan  affects  the  personnel  of  the  bondholders,  like 
a  sale  of  their  holdings  in  the  market,  rather  than  an  action  under  their 
mortgage.  Besides,  the  tender  of  the  plan  involves  the  assumed  ob- 
ligation of  the  Missouri  Pacific  Company  to  pay  the  bonds,  which, 
so  far  as  appears,  was  subsequent  to  and  independent  of  the  mort- 
gage. 

It  is  also  contended  that  the  intervention  is  premature;  that  it 
should  not  have  been  made  before  decree  in  the  main  case,  or  before 
the  sale  in  foreclosure  and  motion  to  confirm.  It  is  argued  in  this 
connection  that  objecting  creditors  must  either  accept  the  offer  made 
them  in  the  plan  or  stay  out  until  the  time  above  mentioned  and  risk 
their  rights.  The  effect  of  the  contention  is  that  objections  to  the  fair- 
ness of  a  plan  of  reorganization  cannot  be  made  until  about  the  end 
of  the  proceedings  in  court,  and  if  the  court  should  then  decide  the 
offer  was  a  fair  one,  the  objectors  not  having  accepted  it  would  lose 
their  right,  if  in  the  meantime  the  period  limited  in  the  plan  for  ac- 
ceptance had  expired.  In  the  case  here  the  time  expired  after  the  in- 
tervening petition  was  filed.  No  considerations  of  convenience  in 
reorganization  can  justify  a  rule  that  would  work  that  way.  In  most 
of  the  reported  cases  the  objections  by  creditors  were  presented  at  or 
after  the  normal  end  of  the  court  proceedings.  Louisville  Trust  Co. 
V.  Louisville,  etc.,  Ry.,  174  U.  S.  674,  19  Sup.  Ct.  827,  43  L.  Ed. 
1130;  Northern  Pacific  Ry.  v.  Boyd,  228  U.  S.  482,  33  Sup.  a.  554, 
57  L.  Ed.  931 ;  Id.,  177  Fed.  804,  101  C.  C.  A.  18;  Kansas  City  South- 
em  Ry.  v.  Guardian  Trust  Co.,  240  U.  S.  166,  36  Sup.  Ct.  334,  60 
L.  Ed.  579;    Central  Improvement  Co.  v.  Cambria  Steel  Co.,  210 
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Fed.  696,  127  C.  C.  A.  184;  Id.,  201  Fed.  811,  120  C.  C.  A.  121; 
Western  Union  Telegraph  Co.  v.  United  States  &  M.  T.  Co.,  221  Fed. 
545,  137  C.  C.  A.  118.  But  that  was  a  casual  or  adventitious  circum- 
stance, and  not  according  to  a  settled  rule  of  practice.  On  the  con- 
trary, the  rule  that  has  been  settled  requires  a  diligent  assertion  of 
objections,  and  it  is  for  the  protection  of  the  reorganization  and  those 
participating  in  it  against  belated  attacks. 

There  are  several  points  of  similarity  between  the  Louisville  Case, 
supra,  and  the  case  at  bar.  There  a  single  creditor  objected;  here 
a  committee  representing  creditors.  There  the  creditor  held  bonds 
which  the  principal  railroad  company  had  guaranteed ;  here  the  cred- 
itors hold  bonds  which  the  Missouri  Pacific  Company  assumed  and 
agreed  to  pay.  There,  as  here,  there  was  first  a  creditors'  bill  in 
harmony  with  the  interests  of  the  debtor  company,  a  receiver  was  ap- 
pointed, bills  to  foreclose  mortgages  were  filed,  and  an  order  of  con- 
solidation entered.  There,  as  here,  the  intervening  creditor  charged 
the  formation  of  a'  plan  of  reorganization  by  bondholders  and  stock- 
holders pursuant  to  which  the  railroad  was  to  be  purchased  at  fore- 
closure sale.  In  that  case  the  creditor  applied  for  and  was  given  leave 
to  intervene  the  day  the  decree  of  foreclosure  was  entered.  The  in- 
tervening petition  was  filed  about  a  month  later,  but  before  the  sale. 
Of  a  defense  of  laches  the  Supreme  Court  observed : 

"It  is  said  by  the  appellee  that  the  Louisville  Trust  (company  [the  creditor} 
was  dilatory,  and  that  by  reason  thereof  it  was  not  entitled  to  consideration 
in  a  court  of  equity.  There  is  some  foundation  for  this  contention,  and  yet 
there  was  not  such  delay  as  Justified  the  court  in  refusing  to  enter  upon  an 
inquiry."  ,, 

One  of  the  reasons  given  was  that  the  original  creditors'  bill  was  in- 
stituted for  the  benefit  of  all  creditors  "according  to*  their  due  equities 
and  priorities,'*  and  the  creditor  in  question  might  well  have  awaited 
some  notice  for  it  to  come  in.  The  conclusion  of  the  court  is  quite 
inconsistent  with  the  contention  made  here  that  the  intervention  of 
an  objecting  creditor  before  decree  or  sale  and  confirmation  is  prema- 
ture, and  should  be  dismissed. 

Finally,  it  is  said  that  the  right  of  the  plaintiffs  to  a  decree  is  not 
affected  by  the  intervention.  That  might  be  so  in  a  pure  case  of  fore- 
closure by  the  bondholders,  but  it  necessarily  follows  from  what  has 
been  said  that,  where  the  proceedings  in  court  are  but  means  to  ef- 
fect a  reorganization  in  which  interests  of  stockholders  are  recognized 
and  preserved,  the  right  to  a  decree  is  not  absolute,  but  is  subject  to 
the  same  considerations  as  attend  the  foreclosure  sale  or  its  confirma- 
tion. But  as  the  duty  of  the  court  may  as  well  be  performed  later,  no 
useful  purpose  will  be  subserved  in  delaying  the  decree. 

We  come  to  the  objections  of  the  Boisot  committee  to  the  plan  of 
reorganization.  Complaint  is  made  of  the  offer  of  new  preferred  stock 
for  the  series  A  bonds  in  comparison  with  the  offer  to  the  old  stock- 
holders. Passing  for  the  time  the  mortgage  security  back  of  those 
bonds,  and  regarding  them  as  general  indebtedness  of  the  Missouri 
Pacific  Company,  because  of  its  assumption  and  agreement  to  pay,, 
no  inequitable  discrimination  in  favor  of  the  old  stockholders  is  per- 
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ceived.  The  normal  relation  between  the  two,  general  creditor  and 
stockholder,  is  preserved.  The  common  stockholder  is  always  last  in 
the  scale.  Here  the  general  creditor  is  just  before  him,  and  his  prior- 
ity is  preserved  by  preferred  stock  of  the  New  Company.  In  this, 
as  in  most  cases  of  the  kind,  the  success  of  the  reorganization  and 
the  future  of  the  New  Company  depend  upon  the  conversion  of  more 
or  less  of  the  indebtedness  into  income  bonds,  preferred  stock,  or 
common  stock,  and  a  consequent  lessening  of  fixed  charges.  The  ac- 
ceptance of  such  new  securities  is  a  just  and  necessary  concession  to 
prior  lien  holders,  who  refrain  from  strictly  enforcing  their  rights. 
In  this  case  the  old  stockholders  are  required  to  pay  in  cash  50  per 
cent,  of  the  par  of  their  holdings.  They  will  receive  for  their  cash 
payments  new  4  per  cent,  bonds  at  par.  In  order,  these  bonds  will 
come  just  ahead  of  the  preferred  stock.  They  will  be  inferior  to  all 
the  other  bonded  indebtedness,  and  their  subordinate  position  in  that 
respect,  and  their  rate  of  interest,  taken  together,  make  it  doubtful 
that  they  will  soon,  if  ever,  be  worth  par.  This  will  operate  as  an 
assessment  upon  the  common  stock  to  the  amount  of  the  discount. 
That  the  stockholders  will  be  given  such  bonds  for  their  cash  payments 
is  not  inequitable  to  general  creditors.  They  will  pay  more  than  they 
will  get  in  value;  but  if  they  paid  nothing,  and  received  no  bonds, 
still  the  relation  between  them  and  general  creditors  would  not  be 
disturbed.  Besides,  the  raising  of  money  from  some  source  is  impera- 
tive, and  that  raised  from  the  stockholders  will  be  for  the  benefit  of 
the  enterprise  as  a  whole. 

[3]  Complaint  is  also  made  that  the  holders  of  the  bonds  on  four 
other  branch  or  subsidiary  lines  are  offered  the  same  or  better  terms, 
and  comparisons  are  made  between  those  lines  and  the  Kansas  City 
Northwestern  as  regards  values  of  the  properties  and  amounts  of 
incumbrance.  But  there  are  other  considerations  than  those.  The 
relation  of  a  particular  railroad  to  the  system  as  a  whole,  its.  value  to 
the  system  on  that  account,  and  the  advisability  of  including  or  ex- 
cluding it,  in  view  of  the  necessities  of  the  reorganization,  enter  into 
the  problem.  A  court  cannot  well  review  such  matters,  but  must  leave 
them  largely  to  the  business  judgment  of  those  in  charge.  It  would, 
perhaps,  be  going  too  far  to  say  a  court  should  never  interfere  on  a 
complaint  of  that  kind;  but  clearly  it  should  not  do  so  imless  in  an 
exceptional  instance  of  fraud  or  grossly  inequitable  discrimination. 
Generally  the  objection  to  a  plan  of  reorganization  should  involve  a 
definite  principle,  and  not  require  a  long  complicated  investigation  of 
values,  properties,  etc.  As  to  this  an  analogy  may  be  found  in  the 
opinion  of  the  Supreme  Court  on  a  phase  of  the  Boyd  Case. 

Objections  are  also  made  to  the  proposed  disposition  of  the  money 
realized  from  payments  on  the  exchange  of  common  stock,  shown  by 
divisions  (a)  and  (c)  above  mentioned.  What  has  already  been  said 
sufficiently  disposes  of  them.  But  in  the  case  of  the  extended  gold 
notes  of  the  Missouri  Pacific  Company  it  may  be  added  that  they  ma- 
tured during  the  receivership  and  the  court  found  that  the  equity  in 
the  deposited  collateral  was  so  substantial  and  valuable  that  it  author- 
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ized  the  receiver  to  preserve  it  by  securing  an  extension  of  the  notes 
upon  terms  which  included  additional  security. 

[4]  The  above  are  all  the  objections  to  the  plan  of  reorganization 
specifically  set  forth  in  the. intervening  petition,  and,  were  nothing  else 
to  be  said,  the  petition  should  be  dismissed.  But  another  question 
arises  from  the  face  of  the  petition,  the  attached  copy  of  the  plan, 
and  the  intervener's  prayers  for  relief.  As  was  said  in  the  Louisville 
Case,  it  is  the  duty  of  the  court  to  "see  to  it  that  all  equitable  rights 
in  or  connected  with  the  property  are  secured."  The  question  was 
referred  to  at  the  argument,  and  unless  disposed  of  now  it  will  re- 
turn to  affect  the  reorganization.  As  already  indicated,  the  holders 
of  the  series  A  bonds  occupy  a  dual  position.  First,  they  have  a 
first  mortgage  lien  upon  the  Kansas  City  Northwestern  Railroad  at 
the  rate  of  $6,347  per  mile.  It  is  averred  that  the  mortgage  covers 
valuable  terminals  and  team  tracks  in  Kansas  City,  Kan.,  in  regular 
use  by  the  Missouri  Pacific  Company,  and  a  railroad  bridge  across 
the  Kansas  river,  also  used  by  it  and  by  the  Chicago  Great  Western 
Railroad  Company,  its  lessee.  Second,  they  hold  the  independent  con- 
tract of  the  Missouri  Pacific  Company  to  pay  the  bonds,  which  un- 
doubtedly was  intended  and  has  been  regarded  as  an  additional  and 
valuable  security.  But  the  plan  is  so  framed  that,  if  they  insist  upon 
their  mortgage  security,  they  lose  their  rights  as  creditors  under  the 
contract.  In  other  words,  the  tender  of  preferred  stock  would  not  in 
that  case  be  open  to  them  for  any  part  of  their  demands.  On  the 
other  hand,  if  they  accept  the  offer  of  preferred  stock,  they  must 
abandon  their  mortgage.  In  that  case  they  would  get  no  more  than  a 
general  creditor  with  no  security  whatever.  These  bondholders  be- 
came creditors  of  the  Missouri  Pacific  Company  by  virtue  of  its  con- 
tract, irrespective  of  the  Kansas  City  Northwestern  mortgage,  and,  as 
such,  their  rights  were  equal  to  those  of  all  general  creditors,  and 
superior  to  those  of  the  stockholders.  It  does  not  seem  equitable  that, 
to  maintain  that  parity  and  priority,  they  should  be  required  to  aban- 
don their  mortgage.  Other  general  creditors,  to  whom  preferred  stock 
is  offered,  have  nothing  and  give  up  nothing  of  security,  but  their 
proper  relation  to  the  old  stockholders  is  fairly  recognized. 

The  situation  reduces  itself  to  this :  Whether  those  coi^ducting  the 
plan  of  reorganization  decide  to  include  the  Kansas  City  Northwest- 
em  Railroad  in  the  new  system  or  to  exclude  it,  consideration  should 
be  given  to  the  mortgage  securing  the  series  A  bonds,  and  after  the 
application  of  the  vaJue  or  proceeds  of  the  mortgaged  property  de- 
termined by  agreement  or  by  foreclosure  and  sale  the  deficiency  should 
have  equitable  recognition  in  the  plan  as  a  general  debt.  The  position 
of  the  intervening  bondholders  is  a  hard  one.  It  is  said  the  rolling 
stock  on  hand  when  their  mortgage  was  given  has  been  used  up  and 
that  the  railroad  is  now  practically  without  equipment.  Being  in- 
vestors, not  operators  of  railroads,  naturally  they  do  not  want  it. 
On  the  other  hand,  the  undecided  purpose  of  those  in  charge  of  the 
reorganization  hampers  them  in  making  the  most  advantageous  dis- 
position of  their  interest  to  some  other  railroad  company.    The  par- 
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ties  may  be  ^ble  to  reach  an  amicable,  equitable  adjustment,  so  there 
is  no  need  to  go  further  at  this  time. 

The  motion  to  strike  from  the  files  or  dismiss  the  intervening  peti- 
tion will  be  denied. 


RICHMOND  CEDAR  WORKS  v.  PITTSBURG  JjAND  &  LUMBER  CO.  et  aL 

(District  Court,  E.  D,  North  Carolina.    December  11,  1916.) 

No.  342. 

1.  Adverse  Possession  ^=>79(4) — Exclusive  Characteb — Count  op  Titl»- 

Tax  Deed. 

By  the  laws  of  North  Carolina  In  force  In  1801,  a  nonresident  owner  of 
a  tract  of  land  lying  in  two  or  more  counties  was  permitted  to  list  the 
entire  tract  for  taxation  in  either  county.  In  that  year  such  a  tract  was 
sold  for  taxes  by  the  sheriff  of  ope  of  the  counties  in  which  it  lay,  was 
conveyed  to  the  Governor  of  the  state,  and  the  title  conveyed  became  vest- 
ed by  operation  of  law  in  the  Board  of  the  Literary  Fund,  which  held  it 
for  the  benefit  of  the  public  schools.  The  board  subsequently  took  posses- 
sion of  the  land,  and  from  1837  to  1847  exercised  acts  of  ownership  by 
warning  off  trespassers,  laying  out  roads,  constructing  drainage  canals. 
and  selling  portions  of  the  tract  Held  that,  whether  or  not  the  sheriff 
had  legal  authority  to  sell  that  portion  of  the  tract  which  lay  outside  of 
his  own  county,  his  deed  constituted  color  of  title,  and  when  followed  by 
entry  and  adverse  possession  for  more  than  seven  years  vested  the  board 
with  perfect  title  as  against  grantees  of  one  who  then  claimed  to  be  the 
owner  and  whose  claim  was  denied  by  the  board. 

[Ed.  Note. — For  other  cases,  see  Adverse  Possession,  Cent.  Dig.  §  462; 
Dec.  Dig.  <S==>79(4).] 

2.  Quieting  Title  «©=»10(2) — ^Pessons  Entitled  to  Relief — State  and  Specu- 

lative Claims. 

In  1795  the  state  of  North  Carolina  made  a  grant  of  a  tract  of  land 
containing  194,840  acres,  the  boundaries  of  which  were  described.  During 
100  years  thereafter,  neither  the  grantee  nor  any  of  his  successors  in 
interest  paid  any  taxes  on  the  land,  and  in  1801  it  was  sold  for  taxes,  and 
the  title  thus  conveyed  passed  to  the  state  for  the  benefit  of  its  sdiool 
fund.  From  1837  to  1847  the  board  having  charge  of  such  property  was  in 
actual  possession,  making  improvements  and  claiming  exclusive  title, 
which  claim  the  board  and  its  grantees  have  ever  since  asserted,  and  hare 
been  in  actual  possession  of  portions  of  the  tract.  About  1840  a  claim  of 
ownership  was  made  by  one  claiming  under  the  original  grantee,  which 
was  denied  by  the  state,  and  no  further  claim  adverse  to  the  state  was 
asserted  until  1906,  when  one  claiming  under  the  original  grant  conveyed 
her  interest  for  $250,  and  her  grantee  conveyed  the  portion  in  suit,  valued 
at  $8,000,  to  the  complainant  for  a  consideration  of  $75.  Complainant 
went  upon  the  land,  built  a  small  cabin,  and  employed  a  man  to  reside 
therein,  and  brought  the  present  suit  to  quiet  its  title.  Held  that,  aside 
from  the  question  of  title,  complainants'  claim  was  stale,  and  Its  interest 
speculative,  and  that  it  was  not  entitled  to  relief  in  a  court  of  equity. 

[Ed.  Note.— For  other  cases,  see  Quieting  Title,  Cent.  Dig.  K  37,  40,  42; 
Dec.  Dig.  <©=>10(2).] 

In  Equity.    Suit  by  the  Richmond  Cedar  Works  against  the  Pitts- 
burg Land  &  Lumber  Company  and  others.    Decree  for  defendants. 

^=:»For  otber  cases  see  same  topic  &  KEYrNUMBER  in  all  Key-Numbered  DigesU  &  lodexe* 
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Winston  &  Biggs,  of  Raleigh,  N.  C,  and  W.  W.  Starke,  of  Norfolk, 
Va.,  for  plaintiff. 

E.  F.  Aydlett,  of  Elizabeth  City,  N.  C,  and  Mark  Majette,  of 
Columbia,  N.  C,  for  defendants. 

CONNOR,  District  Judge.  [1]  Plaintiff  alleges  that  it  is  the  own- 
er and  in  possession  of  a  tract  of  land,  situate  in  Tyrrell  county,  N.  C, 
a  particular  description  whereof  is  set  out  in  the  bill ;  that  defendants 
hold  a  deed  covering  the  land,  and  claim  to  be  the  owners  thereof. 
The  prayer  is  for  a  decree  adjudging  that  defendants*  claim  is  invalid, 
and  for  other  and  further  relief.  Defendants  deny  that  plaintiff  is  the 
owner  of  the  land,  admit  that  they  have  a  deed  therefor,  and  aver  that, 
by  virtue  of  said  deed,  they  have  a  good  and  valid  title  to  the  land  and 
are  the  owners  thereof.    The  jurisdictional  averments  are  admitted. 

The  land  in  controversy  is  a  portion  of  a  large  body  of  swamp  land, 
covered  by  grant  No.  317,  issued  by  the  state  of  North  Carolina,  Jan- 
uary 2,  1795,  to  John  Hall  for  "one  hundred  and  ninety-four  thousand, 
eight  hundred  and  forty  acres  of  land  in  our  county  of  Hyde,"  etc. 
This  language  is  followed  by  a  specific  description  calling  for  corners 
and  lines  of  older  grants  and  natural  objects — rivers,  lakes,  etc.  It 
appears  that,  while  that  portion  of  the- land  claimed  by  plaintiff  is 
within  the  boundaries  called  for  by  the  grant,  it  is  situate  in  Tyrrell 
county,  which  county  was  established  prior  to  January  2,  1795.      • 

On  September  21,  1800,  John  Hall,  residing  at  Philadelphia,  Pa., 
executed  his  last  will  and  testament,  which  was  upon  his  death,  Janu- 
ary 30,  1801,  admitted  to  probate  by  the  court  of  that  city,  having 
jurisdiction  to  take  probate  of  wills,  and  duly  recorded  in  the  office  in 
said  city,  as  provided  by  the  statute  of  Pennsylvania.  The  will  was 
not  then  admitted  to  probate  in  North  Carolina.  On  November  20, 
1906,  upon  the  affidavit  of  A.  D.  Ward,  Esq.,  attorney  for  the  Uni- 
versity of  North  Carolina,  a  certified  copy  of  the  will  was  admitted  to 
probate  by  the  clerk  of  the  superior  court  of  Tyrrell  county  and  re- 
corded in  the  registry  of  wills  of  said  county.  John  Hall  devised  to 
his  son,  Baynard  Hall,  "one  moiety  of  a  tract  of  land  in  North  Caro- 
lina, containing  22,400  acres,"  and  to  John  Wyatt  "the  other  moiety 
of  the  22,400  acres  of  land  in  North  Carolina."    He  directed  that : 

*'The  remainder  of  my  lands  and  all  my  debts  be  appropriated  in  discharg- 
ing my  debts  and,  after  tbis  is  done,  I  wish  the  residue  to  be  equally  divided 
between  Baynard  Hall,  John  Wyatt  and  Harriett  Hankins." 

The  will  contains  no  other  reference  to  land  in  this  state.  The  evi- 
dence tends  to  show  that  Baynard  Hall  was,  at  the  date  of  his  father's 
death,  an  infant  of  tender  years.  Baynard  Hall  married  Mary  A.  Hall, 
and  upon  his  death  such  estate  and  title  as  he  had  in  the  lands  vested 
in  his  wife,  Mary  A.  Hall,  who  executed  a  last  will  and  testament 
October  13,  1864.    She  devised  to  her  sister,  Martha  M.  Young : 

"My  house  and  lot  situated  at  252  Cumberland  street,  Brooklyn,  Long  Is- 
land/* her  personal  estate,  and  '*all  my  right,  title  and  interest  being  a  one- 
third  interest  in  the  house  and  lot  known  as  202  North  Fifth  street,  in  the 
city  of  Philadelphia  and  state  of  Pennsylvania." 
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There  Is  no  reference  to  any  land  in  North  Carolina,  nor  is  there 
any  residuary  clause  disposing  of  land.  The  will  contains  a  residuary 
clause  giving  to  her  sister,  Martha  M.  Young,  "all  the  personal  effects 
and  estate  whatsoever  of  which  I  may  die  seized." 

Martha  M.  Young  executed  her  last  will  and  testament,  October 
21,  1865,  devising  to  Sarah  M.  F.  Scott  "all  my  property,  real  and 
personal,  of  which  I  am  now  possessed,  or  shall  be  seized  at  the  period 
of  my  death."  This  will  was  duly  admitted  to  probate  in  the  Sur- 
rogate's Court,  Kings  county,  N.  Y.,  January  8,  1867.  A  copy  of  the 
will  of  Mary  A.  Hall  and  Martha  M.  Young  were  certified  and  ordered 
to  be  recorded  in  the  book  of  wills  of  Hyde  county,  N.  C,  October  15, 
1906.  Sarah  M.  P.  Scott  married  Hadden,  and  on  April  2,  1906,  in 
consideration  of  $250  conveyed  to  H.  T.  Greenleaf : 

"All  of  her  right,  title,  and  interest  in  and  to  a  certain  tract  of  land,  situ- 
ated in  the  state  of  North  Carolina  and  in  the  counties  of  Hyde  and  Beaufort, 
patented  by  the  state  of  North  Carolina  to  John  Hall  and  numbered  317,  and 
dated  January  2,  1875." 

The  only  other  description  contained  in  this  deed  is  by  reference  to 
the  record  in  the  Secretary  of  State's  office  and  the  office  of  the  regis- 
ter of  deeds  of  Hyde  county,  N.  C,  Book  1,  page  428,  and  also  in 
Grant  Book,  page  351,  andT— 

*'the  said  lands  descended  from  John  Hall,  the  ancestor  of  Baynard  R.  Hall, 
and  was  thereafter  inherited  by  one  Mary  Ann  Hall,  who  devised  by  will  to 
one  Martha  M.  Young,  who  devised  to  Sarah  M.  F.  Hadden,  formerly  Sarah 
M.  F.  Scott;  said  Martha  M.  Young  being  the  sister  and  only  devisee  and 
heir  at  law  of  said  Mary  Ann  HalL" 

This  deed  was  recorded  in  Tyrrell  county  August  17,  1908. 

On  January  9,  1906,  H.  T.  Greenleaf,  in  consideration  of  the  sum 
of  $75,  conveyed  to  the  Richmond  Cedar  Works  "that  portion  of  the 
John  Hall  patent.  No.  317,  dated  January  2,  1795,  containing  195,840 
acres."  Following  this  language  is  a  specific  description  of  the  land 
described  in  plaintiff's  bill.  This  deed  was  recorded  in  Tyrrell  county 
February  21,  1908.  It  does  not  appear  that  John  Hall,  or  any  person 
claiming  under  him,  through  whom  plaintiff  claims,  was  ever  in  pos- 
session of  any  portion  of  the  land  in  controversy.  A  short  time  be- 
fore this  suit  was  instituted,  and  for  the  purpose  of  instituting  the  suit, 
the  plaintiff's  employes  built  a  small  cabin,  8  by  10  feet,  on  the  land 
and  employed  a  man  to  reside  therein. 

Passing,  for  the  present,  several  questions  presented  upon  the  plain- 
tiff's paper  title,  for  the  purpose  of  considering  the  defendants'  title,  it 
may  be  conceded  that  the  deeds,  wills,  etc.,  introduced,  show  a  con- 
nected chain  of  title  from  John  Hall  to  plaintiff,  unless  there  is  a  break 
in  the  chain  prior  to  the  date  of  plaintiff's  deed. 

Defendant,  for  the  purpose  of  taking  title  out  of  Baynard  R.  Hall, 
introduced  a  certified  copy  of  a  deed,  executed  by  said  Baynard  and 
his  wife,  bearing  date  October  21,  1841,  conveying  to  John  Vaughan, 
Robert  Porter,  James  Dandas,  and  Benjamin  Rugler  all  of  his  right, 
title,  and  interest  in  the  lands  granted  by  the  state  of  North  Carolina 
to  John  Hall,  by  grant  No.  317,  bearing  date  January  2,  1795,  and  to 
lands  covered  by  several  other  grants.    A  specific  description  of  grant 
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No.  317,  in  the  words  in  the  grant,  is  given  in  the  deed.  The  land  is 
conveyed  to  the  grantees  in  trust  for  the  use  and  benefit  of  the  North 
Carolina  Land  Company,  a  corporation  formed  under  the  laws  of  the 
state  of  Pennsylvania.  This  deed  was  recorded  in  Hyde  county  Janu- 
ary 11,  1848,  and  in  Tyrrell  county  April  29,  1915. 

It  appears  that  on  February  20,  1801,  James  Watson,  sheriff  of 
Hyde  county,  sold  the  lands  covered  by  the  John  Hall  patent  317  for 
taxes  to  Edward  Harriss,  who  conveyed  to  William  Orr  March  7, 
1801,  who  conveyed  to  the  state  (Governor).  William  Orr  also  de- 
vised the  land  to  W.  A.  Blount,  who  conveyed  to  the  Literary  Fund 
November  28,  1840.  Certified  copies  of  the  proceedings  of  the  Board 
of  the  Literary  Fund  of  North  Carolina  show  that,  during  the  years 
1837  to  1847,  the  board,  acting  under  and  pursuant  to  acts  of  the 
General  Assembly,  was  engaged  in  surveying,  draining,  and  reclaim- 
ing the  lands  covered  by  the  John  Hall  grant.  Canals  were  cut,  roads 
laid  out,  trespassers  warned  off,  sales  made,  and  other  acts  of  owner-, 
ship  exercised  over  and  in  regard  to  these  lands.  In  the  report  of  the 
engineer,  who  was  in  charge  of  the  survey  of  the  lands,  specific  refer- 
ence is  made  to  the  "Hall  patent,"  to  which  the  board  was  claiming 
title.  While  it  is  not  practicable  to  refer  to  all  of  the  acts  of  the 
board,  reference  to  a  few  will  indicate  the  character  and  extent  of  the 
claim  and  assertion  of  ownership: 

On  March  17,  1838,  a  resolution  was  adopted  referring  to  a  tract  of 
some  56,000  acres  lying  on  the  east  of  Pungo  river,  sold  by  James 
Watson,  sheriff,  as  the  property  of  William  Orr,  and  conveyed  to 
Benjamin  Williams,  Governor,  September  1,  1801,  as  being  the  prop- 
erty of  the  state  and  capable  of  being  reclaimed,  and  "from  the  facili- 
ties which  it  offers  for  draining  demands  the  first  attention  of  the 
board,  the  same  is  hereby  selected  for  their  first  operations."  The 
engineer  is  directed  "to  make  particular  survey  of  this  tract  and  lay 
out  the  route  for  such  canals  as  he  may  deem  proper  and  essential." 
A  large  sum  of  money  was  appropriated  for,  and  spent,  in  draining 
and  reclaiming  these  lands.  It  appears  from  the  record  of  proceedings 
of  the  board  that  Mr.  Hawkes,  attorney  for  the  American  Land  Com- 
pany, "set  up"  title  to  a  portion  of  the  lands  drained  and  claimed  by 
the  Literary  Board.  They  claimed  title  through  the  heirs  of  "one 
Hall"  and  offered  to  negotiate  with  the  board,  which  offer  was  de- 
clined. On  December  4,  1841,  the  board  entered  into  a  contract  with 
A.  C.  Dickinson  for  "executing  tributaries  to  Alligator  Canal,"  for 
protecting  the  lands  of  the  board  from  intruders  and  testing  its  pro- 
ductiveness by  experiments.  The  contract  is  set  forth  in  the  minutes 
of  the  board.  Payments  were  made  Dickinson  for  "getting  out  stumps 
in  front  of  the  canal,  for  building  three  bridges,"  etc.  In  a  report  made 
by  the  board  to  the  General  Assembly,  December  4,  1846,  among 
much  other  interesting  information,  I  find  the  following,  indicating 
the  extent  of  the  activities  of  the  board  in  regard  to  these  lands : 

"The  board  regret  that  accidental  drcumstances  prevented  them  from  visit- 
ing the  swamp  lands  belonging  to  the  school  fund,  which  have  heretofore  been 
drained  in  the  autumn  of  last  year.  A  member  of  the  board  residing  in  the 
town  of  Washington  is  their  agent  to  overlook  these  lands,  and  receive  pro- 
posals to  purchase  any  part  thereof.    No  sale  has,  as  yet,  been  effected,  bi^t 
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good  policy  seems  to  require  that  some  portions  of  the  drained  lands  shall 

be  disposed  of  to  promote  culture  and  settlement  in  that  region.     ♦     •    •  i 

Since  the  adjournment  of  the  last  Legislature,  an  agent  of  certain  persons  in  i 

Pennsylvania,  styling  themselves  the  North  American  Land  CJompany,  have 

submitted  to  the  board  claims  of  title  to  a  large  portion  of  these  lands.    The  | 

board  were  not  satislied  with  the  validity  of  these  titles,  and  could,  in  no 

manner,  recognize  them,  the  more  especially  as  it  was  manifest  that  the  i 

claimants  had  full  knowledge  of  the  staters  operation  in  draining  these  lands 

while  they  were  in  progress  and  contributed  nothing  thereto." 

The  board  further  say  that  since  the  commencement  of  the  session 
of  the  Legislature —  i 

"information  has  been  received  that  two  individuals  have  entered  on  these 
drained  lands  and  are  now  pretending  to  be  occupants  thereof.  The  board 
will  take  prompt  measures  to  have  them  removed  or  punished." 

On  April  1,  1847,  Governor  Graham,  president  of  the  board,  di-  \ 

rected  a  letter  to  the  sheriff  of  Hyde  county,  in  accordance  with  the  \ 

act  of  the  General  Assembly,  requiring  him  to  give  notice  to  trespass-  : 

ers  to  get  off  these  lands,  etc.    On  May  15,  1847,  the  members  of  the  , 

board  went  to  the  lands  to  attend  a  sale  of  portions  which  had  been  | 

advertised,  and,  upon  claim  being  made  by  Mr.  Whitehead  for  some  | 

land  company,  determined  to  warrant. and  defend  the  state's  title. 
The  relevancy  of  this  evidence  of  possession  of  these  lands  by  the  | 

Board  of  the  Literary  Fund  is  found  in  the  fact  that,  by  various  acts 
of  the  General  Assembly,,  in  accordance  with  the  educational  policy 
of  the  state,  the  title  to  the  swamp  lands  was  vested  in  the  board  and 
dedicated  to  the  purpose  of  educating  the  children  of  the  state.  The 
evidence  consists  of  certified  copies  of  the  proceedings  of  the  board 
and  is  to  be  found  in  the  very  valuable  work  of  Chas.  L.  Coon,  Esq., 
"Public  Education  in  North  Carolina — Documentary  History — 2  Vol. 
— Publication  N.  C.  Historical  Commission."  Its  import  is  found  in 
the  contention  that  the  portion  of  the  John  Hall  patent.  No.  317,  in 
controversy,  is  situate  in  Tyrrell  county,  whereas  James  Watson, 
sheriff  of  Hyde  county,  sold  the  entire  tract. 

The  explanation  of  this  is  found  in  the  act  of  the  General  Assembly, 
which  permitted  a  person,  who  did  not  reside  in  the  state,  but  owned 
a  tract  of  land  lying  in  two  or  more  counties,  to  list  the  entire  tract  in 
either  county.  1  Martin's  Compilation,  205.  The  statute  did  not 
specifically  authorize  the  sheriff  of  the  county  in  which  the  land  was 
listed  for  taxation  to  sell  any  portion  of  the  tract  lying  in  other  coun- 
ties. It  appears,  from  evidence  in  this  and  other  cases  which  have 
come  before  nie,  that  sheriffs  construed  the  statute  as  authorizing  a 
sale  for  taxes  of  the  entire  tract,  as  was  done  in  the  instant  case.  In 
the  last  years  of  the  eighteenth  century  the  record  discovers  that  very 
large  tracts  of  land  in  the  eastern  and  western  sections  of  the  state 
were  patented  by  persons,  many  of  whom  resided  in  other  states.  The 
boundaries  of  these  lands  were  indefinite,  as  were  the  boundaries  of 
many  of  the  counties.  The  grantees  did  not  take  possession  of  their 
large  holdings,  and  frequently  failed  to  pay  taxes  on  them.  The  Su- 
preme Court  Reports  and  legislative  records  throw  an  interesting 
light  upon  the  effect  which  this  condition  created  upon  the  title  to  our 
swamp  and  mountain  lands.    It  was  the  evident  purpose  of  the  Legis- 
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lature  to  enable  these  nonresident  grantees  to  list  their  lands,  which 
overlapped  county  lines,  in  either  county. 

It  is  doubtful  whether  the  act  extended  to  sheriffs  power  to  sell,  for 
nonpayment  of  taxes,  any  other  portion  of  such  tracts  than  that  lying 
in  their  counties.  However  this  may  be,  I  think  it  clear  that  the  deed 
of  the  sheriff  conveying  the  entire  tract,  including  portions  thereof, 
situate  in  Tyrrell  county,  was  color  of  title,  and  when  followed  by  en- 
try and  adverse  possession  of  the  board  entering  and  claiming  under 
such  deed,  continuing  for  seven  years,  ripens  into  a  perfect  title.  In 
addition  to  the  public  records  cited,  the  oral  evidence  taken  in  this 
case  shows  that  the  canals  or  "tributaries,"  as  they  are  called,  are 
now  on  the  land.  (See  evidence  of  Mr.  Makely  and  J.  H.  Wahab.) 
The  evidence  shows  that,  for  more  than  seven  years,  the  board  was 
in  possession,  exercising  acts  of  ownership — dominion  over  these 
lands.  The  character  of  this  possession  was  manifestly  adverse  to  all 
persons  and  especially  to  the  American  Land  Company  claiming  un- 
der Baynard  R.  Hall. 

So  far  as  appears  from  the  evidence,  the  representative  of  this  com- 
pany abandoned  any  further  claim  to  the  land.  Between  1848  and 
1870,  four  years  of  war  and  five  years  of  disorganization  of  the  edu- 
cational work  of  the  state,  no  action  seems  to  have  been  taken  by  the 
board  or  its  successor,  the  State  Board  of  Education  in  regard  to  the 
swamp  lands.  It  appears  that,  at  the  session  of  1870  (Rev.  St.  N.  C. 
1873,  c.  68,  §  25),  the  General  Assembly  passed  a  statute  authorizing 
the  Board  of  Education  to  make  sale  of  the  lands  owned  and  held 
by  the  board  lying  in  the  counties  of  Hyde,  Tyrrell,  and  Washington 
for  the  sum  of  $50,000.  Pursuant  to  the  act,  the  board  entered  into  a 
contract  with  Samuel  T.  Carrow  and  D.  P.  Bible  for  the  sale  of  the 
entire  body  of  swamp  lands  in  the  counties  named  in  the  statute  for 
the  sum  authorized.  A  portion  of  the  purchase  price  was  paid  and 
note  executed  for  the  balance.  There  is  evidence  that  a  number  of 
persons  settled  upon  portions  of  the  lands — ^but  none  on  the  part  in 
controversy — under  Carrow  and  Bible.  They  remained  there  many 
years,  built  houses,  and  lived  in  them — some  as  long  as  ten  years. 

Carrow  and  Bible  having  failed  to  pay  the  balance  of  the  purchase 
price  the  State  Board  of  Education,  on  October  20,  1883,  instituted 
an  action  in  the  superior  court  of  Hyde  county  against  them  for  the 
purpose  of  subjecting  the  lands  to  sale  for  the  payment  of  the  balance 
due  on  the  notes.  At  the  fall  term,  1884,  a  decree  was  passed  direct- 
ing a  sale  of  the  land,  appointing  L.  C.  Latham  commissioner  to  make 
the  sale.  At  the  fall  term,  1886,  the  commissioner  reported  that  he 
had  sold  the  lands  in  accordance  with  the  terms  of  the  decree,  and 
that  the  State  Board  of  Education  had  bought  them  for  the  sum  of 
$35,000.  The  sale  was  at  the  same  term  confirmed,  and  the  commis- 
sioner directed  to  make  title  to  the  Board  of  Education.  This  was 
done,  and  the  board  thereafter  conveyed  to  the  Real  Estate  Invest- 
ment Company,  and  this  company,  on  April  12,  1902,  conveyed  to 
James  and  William  Sprunt.  The  evidence  tends  to  show  that  the 
Sprunts  sent  a  man  by  the. name  of  Russell  to  the  lands  purchased  by 
them ;  that  he  built  a  house,  stables,  etc.  on  a  portion  of  the  land,  not 
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the  part  in  controversy.  He  built  wire  fences  around  several  hundred 
acres  and  put  a  large  number  of  cattle  to  "run"  upon  it — one  witness 
says  so  many  as  a  thousand  head.  It  does  not  very  clearly  appear 
that  the  fences  were  around  the  part  of  the  land  in  controversy,  but  it 
does  appear  that  this  land  was  covered  by  the  deeds  as  a  part  of  the 
large  boundary.  The  land  was  low,  wet,  with  but  little  timber  on  it. 
Within  two  or  three  years  the  cattle  died,  the  experiment  being  a  fail- 
ure, and  the  fences  remained  until  the  posts  rotted.  (See  testimony  of 
Wahab  and  Makely.)  Sprunt  conveyed  to  Makely,  Makely  conveyed  to 
Tarrault  L.  &  L.  Company,  and  that  company  on  May  3,  1909,  convey- 
ed to  defendant.  The  land  in  controversy  was  not  cut  oflf  or  described 
as  separate  from  the  patent  until  Greenleaf  conveyed  to  Richmond 
Cedar  Works,  January  9,  1908.    A  plat  is  attached  to  his  deed. 

Assuming,  therefore,  that  John  Hall's  title  vested  in  his  son  Bay- 
nard,  although  this  is  doubtful,  under  the  terms  of  his  will,  it  would 
seem  that  Baynard  parted  with  such  title  as  he  had  by  his  deed  to 
trustees  for  the  American  Land  Company  in  1841.  If,  however,  this  is 
not  so,  it  is  doubtful  whether,  under  the  wills  in  evidence,  such  title 
as  Baynard  had  vested  in  Sarah  M.  F.  Hadden,  who  undertook  to 
convey  to  Greenleaf.  If,  passing  these  difficulties,  it  is  found  that 
plaintiff  has  the  paper  title,  it  is  manifest  that,  beginning  with  the  deed 
of  Watson,  sheriff,  which  was,  in  any  aspect,  color  of  title,  followed 
up  by  the  entry  and  unequivocal  assertion  of  title  by  the  Board  of  the 
Literary  Fund,  in  which,  by  legislative  enactment  and  the  deeds  in 
evidence,  the  title  to  these  lands  vested,  and  the  subsequent  acts  of  its 
successor,  the  State  Board  of  Education,  I  am  of  the  opinion  that 
such  title  as  plaintiff's  grantor  may  have  had  was  divested.  The  pos- 
session of  the  board  and  its  grantees  of  the  entire  tract,  claiming  un- 
der deeds  covering  it,  of  course,  extended  to  the  boundaries  called  for 
by  the  deeds  and  included  the  land  in  controversy. 

[2]  Whatever  may  be  the  legal  status  of  the  title,  it  would  seem 
that  plaintiff's  position  in  a  court  of  equity  does  not  appeal  to  the 
court.  It  savors  of  being  "stale"  and  speculative.  The  representa- 
tives of  John  Hall  paid  no  taxes,  asserted  no  title,  except  by  the  deed 
of  Baynard,  1841,  for  quite  100  years.  With  a  singularly  attenuated 
claim  in  1906,  Mrs.  Hadden  conveys  to  Greenleaf  for  $250  a  tract  of 
land  containing  195,840  acres,  worth  many  thousand  dollars.  Green- 
leaf, in  consideration  of  $75,  conveys  a  portion  of  the  tract,  valued  at 
$8,000,  to  plaintiff ;  not  a  dollar  of  taxes  has,  so  far  as  appears,  been 
paid  to  the  state  by  these  claimants.  During  this  time  the  state's 
representatives  have,  by  all  possible  means,  endeavored  to  make  the 
only  use  of  this  land  of  which  it  was  capable,  for  the  purpose  of  pro- 
moting the  education  of  her  children.  While  the  plaintiff  brought  its 
bill  soon  after  getting  a  deed,  its  grantee,  and  those  under  whom  she 
claimed,  have,  for  more  than  50  years,  during  a  large  part  of  which 
period  the  Board  of  the  Literary  Fund  and  its  successors  were  con- 
stantly, and  in  many  ways,  publicly  proclaiming  and  asserting  owner- 
ship of  the  land,  slept  upon  their  supposed  rights,  and  failed  to  list  the 
land,  or  pay  tax  thereon.  Equity  responds  to  the  call  of  the  vigilant— 
the  diligent — '.hose  who  have,  in  good  faith,  asserted  their  rights  and 
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taken  the  burdens  which  such  rights  impose.  The  plaintiff  can  scarce- 
ly be  termed  a  purchaser  for  value,  and  is  clearly  not  a  purchaser 
without  notice ;  it  knew  when  it  purchased  that  it  was  buying  a  doubt- 
ful, disputed  title.  Equity  will  not  encourage  speculation  in  such 
titles,  but  leave  those  who  indulge  in  the  purchase  of  them  to  the 
courts  of  law.  Naylor  v.  Foreman  Blades  Co.  (D.  C.)  230  Fed.  658. 
The  bill  will  be  dismissed,  and  the  cost  taxed  against  plaintiff.  A 
decree  may  be  drawn  accordingly. 


MASTERS  V.  CITY  OF  BAINIEB. 

(District  Court,  D.  Oregon.    January  8,  1917.) 

No.  7186. 

1.  MUNICIPAI*  COBPORATIONS  «=»374(1) — ^PUBUO  IMPBOVBHENTS — PLIABILITY  OF 

City — Void  Contract. 

The  Oregon  rule  that  a  municipality  which  falls  to  observe  the  require- 
ments of  Its  charter  In  making  assessments  for  street  Improvements,  or 
unreasonably  delays  enforcing  them,  Is  liable  ex  delicto  to  the  contractor 
for  the  amount/of  the  contract  price,  though  it  could  not  have  contracted 
to  pay  such  amount,  does  not  apply  so  as  to  make  the  city  liable  for  the 
contract  price  of  such  Improvements,  where  it  has  no  power  to  make 
such  contract  except  on  petition  of  a  majority  of  the  property  owners 
and  by  ordinance  adopted  in  compliance  with  certain  requirements  and 
there  was  no  sufficient  petition  or  ordlnfince. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  §S 
905,  910;    Dec.  Dig.  <8=»374(1).] 

2.  Pbincipai.  and  Subkty  ^3»187 — Judgment — Conci^usiveness — ^Pabties. 

A  suit  by  a  city  against  a  street  contractor  and  his  surety  to  recover  for 
the  contractor's  default  in  performance  of  the  contract  Is  essentially 
against  the  contractor,  or  at  least  against  him  as  well  as  against  the 
surety,  so  that  the  Judgment  therein  was  between  the  same  parties  as 
were  parties  to  a  subsequent  suit  by  the  contractor  against  the  city  to 
recover  on  the  contract. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent.  Dig.  §§ 
654^556;    Dec.  Dig.  «=»187.] 

3.  Judgment  ^=»738 — Congolusiveness — Matters  Concluded — Validity   of 

Contract. 

In  that  suit  the  validity  of  the  contract  under  which  the  work  was 
performed  was  necessarily  in  issue,  though  admitted  by  the  contractor,  so 
that  the  judgment  therein  was  conclusive  against  the  city  as  to  the 
validity  of  the  contract  in  a  subsequent  action  by  the  contractor  to  recover 
the  balance  due  under  the  contract 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent.  Dig.  S  1266;  Dec. 
Dig.  «8=»738.] 

4.  Judgment  «=»713(2) — Conclusiveness — Mattebs   Concluded— Uncontbo- 

vebted  Issues. 

In  an  action  upon  the  same  claim  and  between  the  same  parties,  a 
former  Judgment  is  conclusive  as  to  any  admissible  matter  which  might 
have  been  offered  to  sustain  or  defeat  the  claim ;  but,  if  the  latter  action 
is  on  a  different  demand,  the  previous  Judgment  estops  only  matters  actu- 
ally in  Issue  or  controverted. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  §S  1063,  1066, 
1099,  1241;   Dec.  Dig.  <g=>713(2).] 

^s^For  other  casM  »m  samo  topic  ft  KBY-NUMBBB  In  all  Key-Numbered  Digest!  ft  Indexes 
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Action  by  Charles  Masters  against  the  City  of  Rainier.  On  de- 
murrer to  the  replies  to  defendant's  answers.  Demurrer  sustained  to 
first  reply  and  overruled  to  second  reply. 

Robert  C.  Wright  and  Beach,  Simon  &  Nelson,  all  of  Portland,  Or., 
for  plaintiff. 

Fred  W.  Herman,  City  Atty.,  of  Rainier,  Or.,  and  Norblad  & 
Hesse,  of  Astoria,  Or.,  for  defendant. 


WOLVERTON,  District  Judge.  This  is  an  action  to  recover  on 
five  counts  against  the  city  of  Rainier.  Counts  1  and  3  are  based  upon 
separate  contracts  with  the  city  to  construct  certain  street  improve- 
ments, for  which,  it  is  alleged,  as  respects  the  first  count,  the  city 
agreed  to  pay  Masters  the  sum  of  $26,452.40,  and  as  to  count  3,  $7,- 
064.40,  all  of  which  has  been  paid  in  warrants  except  $2,865  under  the 
first  contract  and  $1,692.40  under  the  second;  the  balance  in  each  case 
being  the  amount  sought  to  be  recovered. 

The  second  and  fourth  counts  are  predicated  upon  the  same  con- 
tracts, and  it  is  thereby  alleged  that  the  city  agreed  to  pay  plaintiff  for 
extra  materials  furnished  and  extra  work  done  in  connection  with  the 
improvements  contracted  to  be  constructed.  The  amount  claimed  to 
be  due  under  the  second  count  is  $2,385.15,  and  under  the  fourth  $2,- 
352.85. 

The  fifth  count  is  for  certain  work  done  and  performed  at  the  re- 
quest of  the  defendant  amounting  to  the  sum  of  $346. 

In  connection  with  the  first  four  counts,  plaintiff  has  set  forth  the 
judgment  of  the  circuit  court  of  the  state  of  Oregon  for  Multnomah 
county,  heretofore  made  and  rendered  in  the  case  of  the  city  of  Rainier 
against  Charles  Masters,  the  plaintiff  herein,  and  the  United  States 
Fidelity  &  Guaranty  Company,  his  surety  for  fulfillment  of  tlie  con- 
tract, as  a  bar  by  way  of  res  judicata  to  defendant's  now  controverting 
plaintiff's  demands.  The  case  went  to  the  Supreme  Court  of  the  state 
on  appeal,  was  there  affirmed,  and  its  mandate  sent  down  and  entered 
in  the  circuit  court. 

The  defendant,  for  a  further  and  separate  answer  to  plaintiff's  first 
and  second  causes  of  action,  sets  forth  that  the  petition  for  the  im- 
provement was  not  made  or  subscribed  by  4:he  owners  of  a  majority  of 
all  property  abutting  upon  the  streets  or  portions  thereof  sought  to  be 
improved ;  that  said  petition  was  not  immediately  published  as  required 
by  section  5,  c.  10,  of  the  charter  of  the  city  of  Rainier,  and  was  not 
published  until  March  22,  1909,  the  said  petition  having  been  filed 
March  15,  1909;  that  Ordinance  No.  118,  requiring  the  police  judge  to 
advertise  for  bids  for  the  improvement,  and  declaring  the  expense 
thereof  a  charge  and  lien  upon  the  abutting  property,  was  not  passed 
as  required  by  section  6  of  chapter  7  of  the  city  charter,  in  that  the 
said  ordinance  was  introduced,  read  a  first,  second,  and  third  time,  and 
passed  all  at  the  same  meeting  of  the  common  council.  The  same  ob- 
jection is  made  to  Ordinance  No.  133,  which  authorized  the  mayor,  in 
behalf  of  the  city,  to  enter  into  contract  with  Masters  for  making  the 
improvements. 
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Other  matters  are  alleged,  respecting  the  narrowing  of  the  streets 
upon  which  the  improvements  were  made,  and  the  disposition  of  the 
warrants  issued  in  payment  for  the  work;  but  with  these  we  have 
nothing  to  do  so  far  as  the  present  controversy  is  concerned. 

For  a  further  and  separate  answer  to  plaintiff's  third  and  fourth 
'  causes  of  action,  the  defendant  admits  the  sufficiency  of  the  petition 
for  making  the  improvements,  but  complains  that  Ordinance  No.  119, 
authorizing  the  police  judge  to  advertise  for  bids  for  making  such  im- 
provement, and  declaring  the  cost  of  the  improvement  to  be  a  lien  upon 
the  abutting  property,  was  introduced,  read  a  first,  second,  and  third 
time,  and  passed  all  at  one  and  the  same  meeting  of  the  common  coun- 
cil; and  the  same  is  alleged  respecting  Ordinance  No.  133,  authorizing 
the  mayor  to  enter  into  a  contract  for  making  such  improvements  with 
Masters.  It  is  further  alleged  that  the  common  coimcil  did  not  cause 
immediate  notice  of  the  petition  to  begin,  and  not  until  the  22d  day  of 
March,  1909,  the  petition  having  been  filed  April  6,  1908. 

The  same  allegations  are  made  in  this  as  in  the  previous  further  and 
separate  answer  respecting  the  manner  of  narrowing  the  streets  and 
disposing  of  the  warrants  issued  in  payment  for  the  improvement. 

The  plaintiif,  for  a  reply  to  the  defendant's  further  and  separate  an- 
swers to  plaintiff's  first,  second,  third,  and  fourth  causes  of  action,  sets 
up :  First,  that  plaintiff  was  induced  to  enter  into  said  contracts  with 
the  city  through  representations  by  the  city  that  the  petitions  for  the 
improvements  in  the  first  instance  were  sufficient  and  regular,  that  the 
signatures  affixed  thereto  were  duly  authorized,  real,  and  bona  fide, 
and  that  the  ordinances  putting  the  same  into  effect  were  all  duly  and 
properly  adopted,  and  that  by  reason  thereof  the  defendant  is  now 
estopped  to  deny  their  validity.  For  a  further  reply,  plaintiff  sets  up 
again  the  judgment  made  and  rendered  in  the  circuit  court  of  the  state 
of  Oregon  for  Multnomah  county,  in  the  case  of  the  city  against  Mas- 
ters and  his  surety,  and  claims  that  defendant  is  also  estopped  to  con- 
trovert plaintiff's  demand  as  set  forth  in  the  first  four  counts  by  reason 
of  such  judgment.  The  defendant  has  interposed  a  demurrer  to  these 
replies,  challenging  their  sufficiency,  and  the  sole  questions  for  decision 
arise  upon  the  demurrer. 

Two  questions  arise  for  disposal :  One,  whether  the  city  is  estopped 
to  controvert  plaintiff's  demands  by  reason  of  its  having  induced  the 
plaintiff  to  enter  into  the  contracts  through  its  representations  that  the 
proceedings  of  the  common  council  authorizing  the  contracts  were  reg- 
ularly had  and  duly  authorized  by  charter  and  ordinance  regulations ; 
and,  the  other,  whether  the  judgment  rendered  in  the  case  of  the  city 
against  Masters  and  his  surety  constitutes  an  estoppel  or  bar  to  insist- 
ing now  upon  the  defenses  invoked. 

[1]  It  is  settled  doctrine  of  the  Supreme  Court  of  Oregon  that, 
where  the  expense  for  street  improvements  is  to  be  paid  through  assess- 
ments upon  abutting  property,  and  the  municipality  fails  to  observe  the 
requirements  of  its  charter  in  making  the  assessments,  or  is  guilty  of 
unreasonable  delay  in  enforcing  essential  provisions  with  reference 
thereto,  or  in  collecting  or  paying  over"  the  funds,  the  contractor  has  a 
right  of  action  against  the  municipality  arising,  ex  delicto,  for  the  dam- 
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ages  sustained,  wherein  the  amount  due  under  his  contract,  with  inter- 
est, is  the  measure  of  recovery ;  and  this  notwithstanding  a  provision 
in  the  contract  that  he  shall  look  for  payment  only  to  the  particular 
fund  to  be  raised  through  the  special  assessments.  Jones  v.  City  of 
Portland,  35  Or.  512,  517,  58  Pac.  657;  North  Pacific  L.  &  M.  Co.  v. 
East  Portland,  14  Or.  3,  6,  12  Pac.  4 ;  Commercial  National  Bank  v. 
City  of  Portland,  24  Or.  188,  33  Pac.  532,  41  Am.  St.  Rep.  854;  Little 
V.  City  of  Portland,  26  Or.  235,  37  Pac.  911 ;  O'Neil  v.  City  of  Port- 
land, 59  Or.  84,  113  Pac.  655. 

The  Supreme  Court  of  Iowa  is  committed  to  a  like  doctrine.  Ft.  D. 
E.  L.  &  P.  Co.  V.  City  of  Ft.  D.,  115  Iowa,  568,  89  N.  W.  7. 

The  defendant  insists,  however,  that,  if  the  contract  for  doing  the 
work  is  invalid  for  failure  of  the  city  through  its  common  council  to 
comply  with  the  provisions  of  the  charter  touching  the  making  of  street 
•improvements,  then  no  duty  to  make  assessments  arises,  and  the  con- 
tractor cannot  recover  by  reason  of  the  city's  neglect  or  failure  to  make 
such  assessments,  and  thereby  to  collect  the  funds  with  which  to  pay 
the  contractor. 

The  proposition  seems  persuasive,  and  it  extends  to  the  power  of 
the  city  to  act  at  all.  Thus  it  is  complained  in  the  one  instance  that 
the  owners  of  a  majority  of  all  abutting  property  had  not  petitioned 
for  the  improvement,  and  in  both  instances  that  the  common  coun- 
cil had  failed  to  pass  properly  any  ordinances  establishing  the  street 
districts,  or  authorizing  advertisements  for  bids  for  letting  the  con- 
tracts, or  authorizing  the  city  to  enter  into  contracts  with  the  con- 
tractor for  doing  the  work.  The  charter  inhibits  the  common  coun- 
cil from  placing  on  final  passage  any  ordinance  until  its  next  regular 
or  adjourned  meeting  after  the  meeting  at  which  the  ordinance  is  in- 
troduced. In  other  words,  it  inhibits  the  putting  of  an  ordinance  on 
its  final  passage  at  the  same  meeting  of  the  common  council  at  which 
it  is  introduced.  And  it  is  averred  that  the  ordinances  complained  of 
were  introduced,  read  a  first,  second,  and  third  time,  and  passed  all 
at  the  same  meeting.  In  this  respect,  the  mode  becomes  the  measure 
of  the  city's  power  to  do  anything  by  ordinance. 

It  would  seem  that  the  city  was  wholly  without  power  to  act  at  all 
in  the  one  instance,  if  it  be  true,  as  alleged  in  the  answer,  that  the 
owners  of  a  majority  of  all  abutting  property  had  not  signed  the  peti- 
tion; for  it  is  not  claimed  that  the  city  has  general  power  to  make 
such  improvements.  The  city  was  also  without  power  to  enter  into 
the  contracts  unless  through  valid  ordinance  passed  in  manner  pre- 
scribed by  its  charter.  Grafton  v.  City  of  Sellwood,  24  Or.  118,  32 
Pac.  1026;  City  of  Astoria  v.  American  La  France  Fire  Engine  Co., 
225  Fed.  21,  139  C.  C.  A.  80.  The  contracts  themselves  are  therefore 
nullities  by  reason  of  the  lack  of  power  in  the  city  to  consummate  them, 
including  the  manner  of  their  consummation. 

There  is  a  clear  distinction  between  cases  where  the  contract  between 
the  city  and  the  contractor  is  a  nullity,  and  cases  where  the  contract  is 
good  but  the  city  fails  or  neglects  to  take  some  steps  under  the  con- 
tract itself  which  it  has,  expressly  or  impliedly,  undertaken  to  take.  I^ 
was  so  held  in  Iowa,  in  the  case  of  Citizens'  Bank  v.  City  of  Spencer, 
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126  Iowa,  101,  101  N.  W.  643,  a  well-considered  case.  There  the  ordi- 
nance passed  for  doing  the  work  was  held  invalid  because  a  sufficient 
number  of  councilmen  did  not  vote  in  its  favor,  or  did  not  vote  for  a 
suspension  of  the  rules,  which  was  treated  as  the  same  thing.  Hence  it 
was  held  that  the  contract  was  void  ab  initio.  The  cause  proceeds  upon 
the  principle  that  all  persons  are  bound  to  take  notice  of  the  want  of 
power  in  the  common  council  to  act.  This  want  of  power  is  just  as 
patent  to  any  person  dealing  with  the  city  as  it  is  to  the  city  itself, 
and  in  such  a  case  a  contract  made  with  the  city  acting  in  excess  of 
its  power  does  not  estop  the  city  from  denying  its  validity.  Not  so 
where  the  city  has  undertaken  by  valid  contract  to  do  something  which 
it  fails  to  perform,  for  in  such  event  it  violates  the  contract  by  not 
performing,  and  the  contractor  has  a  right  to  rely  upon  the  city's  ful- 
fillment of  its  obligation. 

I  have  been  solicitous  to  ascertain  whether,  in  the  Oregon  cases 
above  cited,  there  was  presented  under  the  facts  a  question  of  want 
of  power  by  the  municipality  to  act  in  the  first  instance.  From  a  care- 
ful examination  of  the  facts  in  each  case,  I  find  no  such  question  pre- 
sented, or  at  least  it  is  not  apparent  from  the  facts  stated  in  any  one 
of  them. .  The  holding  of  these  cases  is  therefore  not  in  conflict  with 
the  doctrine  of  the  Iowa  case,  the  principle  of  which  appeals  to  me  as 
sound,  and  it  is  not  so  considered  by  the  Iowa  Supreme  Court.  I  am 
impelled  to  the  conclusion  that  the  city  is  not  estopped  to  deny  liabil- 
ity under  the  contract. 

The  plaintiff  controverts  this  conclusion,  and  insists  that,  where  a 
municipality  contracts  respecting  a  subject  within  its  general  powers 
and  not  forbidden  it,  and  defects  appear  in  the  petition  for  or  the  pas- 
sage of  the  ordinances,  the  municipality  will  not  be  permitted  to  allege 
its  errors  thus  appearing  as  a  basis  for  evading  payment  for  work  done 
in  good  faith,  the  benefits  of  which  it  has  received  and  appropriated, 
citing  as  his  leading  cases  in  support  thereof  Bill  v.  City  of  Denver 
(C.  C.)  29  Fed.  344;  Hitchcock  v.  Galveston,  96  U.  S.  341,  24  L.  Ed. 
659;  and  Ward  v.  Forest  Grove,  20  Or.  355,  25  Pac.  1020. 

In  the  City  of  Denver  Case,  the  learned  judge  who  rendered  the 
decision  was  careful  to  premise  that  the  city  had  the  power,  under  the 
general  provisions  of  its  ordinances,  to  make  a  direct  contract  with 
the  plaintiff  for  his  services,  by  which  contract  the  city  would  pri- 
marily have  been  bound.  Such  is  not  the  case  here.  I  have  been  cited 
to  no  general  powers  of  the  city  to  make  street  improvements  of  the 
nature  of  those  contracted  to  be  made.  Its  powers  in  that  respect  were 
limited,  restricted,  and  specially  defined,  and  it  had  no  power  to  act 
beyond  these  restrictions.  This  distinguishes  the  Denver  Case  from 
this  one. 

So  in  Hitchcock  v.  Galveston,  the  court  declared,  after  referring  to 
certain  sections  of  the  charter,  that  Galveston  had  plenary  authority 
to  construct  the  sidewalks  and  to  do  whatsoever  was  necessary  to 
that  end,  and  it  was  in  pursuance  of  that  power  that  it  authorized  its 
mayor  and  chairman  of  the  committee  on  streets  and  alleys  to  enter 
into  the  contract  in  its  behalf.  But  the  principal  question  for  decision 
was  whether  the  contract  was  rendered  wholly  void  by  reason  of 


Digitized  by 


Google 


832  238  FEDERAL  REPORTER 

its  providing  that  the  work  done  should  be  paid  for  in  bonds  of  the 
city,  the  issue  whereof  was  not  authorized  by  law.  The  court  held  that 
it  was  not,  and  that  the  other  terms  of  tlie  contract  should  be  en- 
forced, notwithstanding  this  one  provision  was  void.  There  is  no  con- 
flict, therefore,  in  the  doctrine  of  this  case  with  that  of  the  Iowa  case 
and  the  conclusion  at  which  I  have  arrived.  Indeed,  the  case  is  cited 
in  the  Iowa  case  as  supporting  the  principle  there  announced. 

So  in  the  Ward  Case,  the  city  had  plenary  power  in  the  premises, 
and  the  controversy  was  touching  the  regularity  with  which  it  effectu- 
ated the  employment  of  the  plaintiff. 

The  demurrer  to  the  first  further  and  separate  reply  should  be  sus- 
tained. 

[2]  The  next  question  presented  is  whether  the  judgment  rendered 
in  the  case  of  the  city  of  Rainier  against  Masters  and  his  surety  is  an 
estoppel  and  bar  to  the  present  action. 

I  am  unable  to  agree  with  defendant's  counsel  that  the  action  was 
essentially  against  the  surety  only.  It  was  against  Masters  as  princi- 
pal and  his  surety  jointly.  No  judgment  could  have  been  rendered 
against  the  surety  except  upon  default  of  the  principal.  One  of  the 
pertinent  issues  in  the  case  was  whether  Masters  had  so  defaulted, 
and  the  judgment  of  the  court  was  against  the  city,  plaintiff.  The 
action  therefore  was  essentially  against  Masters,  rather  than  against 
the  surety  company.  At  any  rate,  it  was  against  Masters  as  well  as 
his  surety.  So  that  cause  was  between  the  same  parties  as  are  litigat- 
ing in  this. 

[3]  It  may  properly  be  inquired  whether  this  action  is  upon  the 
same  claim  or  demand  as  the  one  litigated  in  that  action.  It  is  not 
upon  tjie  same  claim,  but  the  former  action  so  arose  as  to  involve 
the  identical  issues  for  adjudication  that  are  involved  in  tliis,  except 
as  to  the  matter  of  recovery.  In  that  case,  the  city  attempted  to  re- 
cover for  default  on  the  part  of  Masters  in  his  performance  of  the 
same  contract  as  it  is  now  sought  to  recover  upon  by  reason  of  de- 
fault on  the  part  of  the  city.  That  one  cause  of  action  may  be  said 
to  arise  ex  contractu,  and  the  other  ex  delicto,  can  make  no  differ- 
ence as  to  the  principle  involved.  In  either  case  relief  is  or  was 
sought  upon  the  contract,  and  by  reason  of  its  breach  by  one  party 
or  the  other  concerned.  Furthermore,  the  validity  of  the  contract  is 
and  was  at  issue  in  each  case.  Whether  contested  or  not  in  the  former 
case,  the  fact  remains  that  its  validity  was  at  issue,  for  otherwise 
judgment  could  not  have  been  passed  upon  the  contract 

[4]  The  rule  as  to  what  judgments  are  a  bar  or  estoppel  to  the 
prosecution  of  another  action  is  very  clearly  stated  in  Cromwell  v. 
County  of  Sac,  94  U.  S.  351,  352,  24  L.  Ed.  195.  In  an-  action  upon 
the  same  claim  or  demand,  and  between  the  same  parties  or  their 
privies,  the  former  judgment  bars  the  action,  not  only  as  to  every 
matter  which  was  offered  and  received  to  sustain  or  defeat  the  claim, 
but  as  to  any  other  admissible  matter  which  might  have  been  offered 
for  that  purpose;  but,  if  the  latter  action  be  upon  a  different  claim 
or  dernand,  the  previous  judgment  estops  only  as  to  those  matters  in 
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issue  or  points  controverted,  upon  the  determination  of  which  the  find- 
ing or  verdict  was  rendered. 

The  principle  has  been  so  declared  by  the  Oregon  Supreme  Court. 
Glenn  v.  Savage,  14  Or.  567,  13  Pac.  442:  La  FoUett  v.  Mitchell,  42 
Or.  465,  69  Pac.  916,  95  Am.  St.  Rep.  780. 

Another  principle  is  well  stated  in  Burlen  v.  Shannon,  99  Mass.  200, 
203  (96  Am,  Dec.  733),  as  follows : 

*'The  estoppel  is  not  confined  to  tbe  Judgment,  but  extends  to  aU  facts  in- 
volved in  it  as  necessary  steps  or  the  groundwork  upon  which  it  must  have 
been  founded.  It  is  allowable  to  reason  back  from  a  judgment  to  the  basis 
on  which  it  stands,  'upon  the  obvious  principle  that,  where  a  conclusion  is 
Indisputable  and  could  have  been  drawn  only  from  certain  premises,  the 
premises  are  equally  indisputable  with  the  conclusion.'*' 

So,  "a  judgment  by  default  is  just  as  conclusive  an  adjudication  between  the 
parties  of  whatever  is  essential  to  support  the  Judgment  as  one  rendered  aft- 
er answer  and  contest."  Last  Chance  Min.  Co.  v.  Tyler  Min.  Co.,  157  U.  S. 
683.  691,  15  Sup.  Ct  733.  39  L.  Bd.  859. 

And  in  the  same  case  it  is  further  said: 

"A  failure  to  answer  is  taken  as  an  admission  of  the  truth  of  the  facts 
stated  in  the  complaint,  and  the  court  may  properly  base  its  determination  on 
such  admission."  ' 

Now,  one  of  the  issues  presented  in  the  action  of  the  city  against 
Masters  and  surety  was  whether  the  contract  was  regularly  made  and 
entered  into,  which  involved  its  validity.  This  was  admitted  by 
Masters.  But  whether  admitted  or  contested,  the  court  could  not  pass 
judgment  without  its  determination;  therefore  the  judgment  becomes 
res  judicata,  although  the  claim,  technically  speaking,  was  not  the 
same.  Van  Valkenburgh  v.  City  of  Milwaukee,  43  Wis.  574.  It  arose, 
however,  out  of  the  same'  contract,  and  the  validity  of  that  contract 
was  essential  to  the  support  of  either. 

All  the  principles  involved  in  this  case  are  substantially  and  ably 
treated  in  the  case  of  Board  of  Com'rs  v.  Piatt,  79  Fed.  567,  25  C. 
C.  A.  87,  and  the  reasoning  there  applied  is  manifestly  decisive  of 
this.    See,  also,  Caseday  v.  Lindstrom,  44  Or,  309,  75  Pac.  222. 

The  case  of  Savage  v.  City  of  Tacoma,  61  Wash.  1,  112  Pac.  78, 
It  seems  to  me,  is  without  application. 

There  is  this  further  to  be  said:  The  defendant  is  now  assuming 
a  different  and  inconsistent  position  from  the  one  it  assumed  in  the 
former  case.  Suppose  that  it  had  prevailed  in  the  former  case,  and 
recovered  judgment  against  Masters  and  his  surety  for  some  part  or 
the  whole  of  the  damages  demanded,  and  Masters  had  paid,  then 
could  the  city  have  now  been  heard  to  deny  the  validity  of  the  con- 
tract? Assuredly  not.  But  does  the  case  stand  in  any  better  light 
for  the  city  in  that  Masters  was  successful?  I  am  inclined  to  think 
not.  Plaintiff  was  put  to  his  trial,  and  incurred  the  expense  of  liti- 
gation, and  for  the  city  now  to  assume  an  inconsistent  position  in  this 
action  to  defeat  Masters'  claim  under  the  contract  would  seem  to 
savor  of  injustice.  There  must  be  an  end  of  litigation,  and,  unless 
judgments  bind  when  solemnly  declared,  it  could  never  be  finally  de- 
termined. It  would  seem  that  the  city  is  precluded  from  insisting  that 
238  F.— 53 
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such  judgment  is  not  a  bar  to  the  present  action,  under  the  doctrine 
of  quasi  estoppel. 

But  this  aside,  I  hold  that  the  city  is  barred  by  estoppel  of  record. 

The  motion  going  to  the  second  further  and  separate  reply  will  be 
denied. 


BALTIMORE  TRUST  CO.  v.  SCREVEN  COUNTT  et  aL 

MERCANTILE  TRUST  &  DEPOSIT  CO.  OF  BALTIMORE  y.  SAME. 

(District  Court,  S.  D.  Georgia.    December  14,  191&.) 

OOUBTS  ^=>312(5) — JUBISDICTIOW   OF   FEDERAL   COUBTS — SUIT  BT  ASSIIGNICE. 

The  provision  of  Judicial  Code  (Act  March  3,  1911,  c.  231)  |  24(1).  86 
Stat.  1091  (Comp.  St  1913,  |  991  [1])  that,  with  certain  exceptions,  no 
District  Court  shall  have  cognizance  of  any  suit  to  recover  upon  any  prom- 
issory note  In  favor  of  any  assignee  or  subsequent  holder,  unless  such 
suit  might  have  been  prosecuted  in  such  court  if  no  assignment  had  been 
made,  does  not  apply  to  the  indorsement  and  transfer  by  a  payee  of  notes 
which  were  made  to  him  merely  that  he  might,  as  agent  for  the  maker, 
negotiate  them  with  third  persons,  and  who  never  had  any  beneficial  In- 
terest in  the  notes,  nor  right  of  action  thereon. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  S  871;  Dec  Dig. 
«=»312(5).] 

At  Law.  Actions  by  the  Baltimore  Trust  Company  and  by  the 
Mercantile  Trust  &  Deposit  Company  of  Baltimore  against  the  Count>' 
of  Screven  and  others.  On  demurrers  and  motions  to  dismiss  for 
want  of  jurisdiction.    Motions  overruled. 

O'Byrne,  Hartridge  &  Wright,  of  Savannah,  Ga.,  for  plaintiffs. 
John  C.   HoUingsworth,  of  Sylvanla,   Ga..  and  Anderson,  Cann,  Cann  & 
Walsh,  of  Savannah,  Ga.,  for  defendant  Screven  County. 
Saussy  ft  Saussy,  of  Savannah,  Ga.,  for  other  defendants. 

LAMBDIN,  District  Judge.  The  Baltimore  Trust  Company,  a 
corporation  and  citizen  of  the  state  of  Maryland,  filed  a  suit  in  this 
court  against  the  county  of  Screven,  a  corporation  and  one  of  the  coun- 
ties of  the  state  of  Georgia,  as  maker,  and  15  citizens  of  said  county, 
as  guarantors,  upon  three  notes  for  $10,000  each;  and  the  Mercantile 
Trust  &  Deposit  Company  of  Baltimore,  a  corporation  and  citizen  of 
the  state  of  Maryland,  filed  a  similar  suit  sfeainst  said  county  of 
Screven,  as  maker,  and  14  citizens  of  said  county,  as  guarantors,  on 
a  note  for  $10,000,  The  Citizens'  &  Screven  County  Bank,  a  Georgia 
corporation,  was  the  payee  and  indorser  of  all  these  notes.  The  de- 
fendants in  each  of  the  causes  duly  filed  their  demurrers  and  motions 
to  dismiss  said  suits  for  the  want  of  jurisdiction.  Thereupon  the 
plaintiffs  filed  an  amendment  to  their  respective  petitions,  in  which  the 
following  allegation  was  made : 

"That  the  payee  and  transferror  of  said  notes,  to  wit,  the  Citizens^  ft  Screv- 
en County  Bank,  at  the  times  herein  mentioned,  was  and  still  is  a  corporation 
created  and  existing  under  the  laws  of  Georgia,  having  its  principal  place  of 
business  in  the  county  of  Screven,  state  of  Georgia ;  that  it,  the  said  Citizens' 
&  Screven  County  Bank,  at  the  time  said  notes  were  made,  undertook  to  nego- 
tiate the  same  with  petitioner;  that  said  Citizens'  &  Screven  County  Bank,  at 
the  time  when  said  notes  were  delivered  to  it  by  the  county  of  Screven,  piaid 

^=9For  oUier  cmm  ■€•  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexei 
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no  consideration  for  said  notes,  and  gave  no  credit  to  fsaid  county  of  Screven 
for  the  same,  and  never  at  any  time  discounted  the  same  or  advanced  any 
money  upon  the  same;  that  said  notes  were  negotiated  by  said  Citizens'  & 
Screven  Ck>unty  Bank  with  your  petitioner  for  the  sole  benefit  of  said  county 
of  Screven ;  and  that  said  Citizens'  &  Screvfen  County  Bank  never  has  had  any 
beneficial  Interest  in  the  said  notes,  but  the  beneficial  owner  of  the  said  notes 
was  and  still  is  this  petitioner." 

Upon  the  filing  of  said  amendments,  the  defendants  renewed  their 
demurrers  and  motions  to  dismiss  said  suits  for  the  want  of  juris- 
diction, insisting  that  the  District  Court  of  the  United  States  had  no 
jurisdiction,  but  that  jurisdiction  was  exclusively  in  the  state  court,  be- 
cause it  appeared  from  the  face  of  the  petitions  as  amended  that  the 
original  payee  of  the  notes  in  question,  which  assigned  same  to  the 
plaintiffs,  to  wit,  the  Citizens'  &  Screven  County  Bank,  was  a  cor^ 
poration  organized  and  existing  under  the  laws  of  the  state  of  Georgia 
and  a  citizen  of  this  state,  and  that,  inasmuch  as  said  bank  could  not 
have  brought  suit  on  said  notes  in  the  United  States  court  for  want 
of  diversity  of  citizenship,  the  assignees  of  the  bank  could  not  bring 
suit  in  this  court.  The  defendants  base  their  motions  upon  the  latter 
part  of  the  first  division  of  section  24  of  the  Judicial  Code,  which  is 
as  follows: 

"No  District  Court  shall  have  cognizance  of  any  suit  (except  upon  foreign 
bills  of  exchange)  to  recover  upon  any  promissory  note  or  other  chose  in  action 
in  favor  of  any  assignee,  or  of  any  subsequent  holder  if  such  instrument  be 
payable  to  bearer  and  be  not  made  by  any  corporation,  unless  such  suit  might 
have  been  prosecuted  in  such  court  to  recover  upon  said  note  or  other  chose  in 
action  if  no  assignment  had  been  made.'' 

This  limitation  on  the  jurisdiction  of  the  United  States  courts  has 
with  some  changes  been  in  continuous  force  since  the  Judiciary  Act 
of  1789.  The  history  of  this  provision  is  set  forth  in  the  opinion  of 
the  Supreme  Court  of  the  United  States  in  the  case  of  New  Orleans 
v.  Quinlan,  173  U.  S.  191,  19  Sup.  Ct.  329,  43  L.  Ed.  664;  the  three 
acts  governing  the  "matter  before  the  enactment  of  the  new  Judicial 
Code  being  section  11  of  the  Judiciary  Act  of  1789,  the  act  of  March 
3,  1875,  and  the  act  of  March  3,  1887,  as  corrected  by  the  act  of  Au- 
gust 13,  1888.  The  purpose  of  this  provision  of  the  law  seems  to  have 
been  twofold:  Firsts  to  narrow  the  jurisdiction  of  the  District  Court, 
as  granted  in  the  immediately  preceding  portion  of  the  first  subdivi- 
sion of  section  24  of  the  Judicial  Code,  over  suits  between  citizens 
of  different  states  and  between  citizens  of  a  state  and  foreign  states, 
citizens,  or  subjects;  and,  second,  to  prevent  the  creation  of  juris- 
diction in  the  EKstrict  Courts  by  assignment  made  for  the  purpose  of 
bringing  about  an  apparent  diversity  of  citizenship.  Under  the  provi- 
sions of  the  law  above  quoted  an  assignee  is  not  allowed  to  bring  a 
suit  in  the  District  Court  of  the  United  States,  unless  such  suit  might 
have  been  prosecuted  in  such  court  if  no  assignment  had  been  made, 
and  the  exceptions  permitting  the  assignee  to  bring  a  suit  in  this  court 
are:  First,  suits  upon  foreign  bills  of  exchange;  second,  suits  upon 
choses  in  action  made  by  a  corporation  payable  to  bearer ;  and,  third, 
suits  that  might  have  been  prosecuted  in  the  District  Court  if  no  as- 
signment had  been  made. . 
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The  defendants  contend  that  the  notes  were  made  in  the  first  instance 
to  the  Citizens'  &  Screven  County  Bank,  a  citizen  of  Georgia,  and 
that  the  Baltimore  banks  derived  title  to  these  notes  by  assignment 
from  the  Georgia  bank,  and  that,  since  the  Georgia  bank  cannot  in- 
voke the  jurisdiction  of  the  United  States  court,  its  assignees,  under 
the  plain  provisions  of  the  law  governing  the  matter,  cannot  do  SP. 
The  Baltimore  banks,  however,  contend,  on  the  other  hand,  that  the 
Georgia  bank  was  oiJy  a  nominal  party,  and  not  a  real  party,  to  the 
notes ;  that  the  notes  were  made  to  the  Georgia  bank,  so  that  it  could 
negotiate  same  for  the  county  of  Screven;  that  the  Georgia  bank  did 
not  discount  the  notes  itself,  or  advance  any  money  upon  them,  or 
have  any  beneficial  interest  in  them  whatever,  but  that  it  merely  acted 
as  agent  for  the  county  of  Screven  in  the  matter,  and  negotiated  the 
notes  for  the  sole  benefit  of  the  county. 

There  is  no  direct  adjudication  upon  the  precise  {K)int  here  involved 
by  the  Supreme  Court  of  the  United  States.  The  court,  however,  is  of 
the  opinion  that  the  point  is  ruled  in  principle  in  favor  of  the  plaintiflFs 
by  the  United  States  Supreme  Court  in  the  case  of  Holmes  v.  Gold- 
smith, in  147  U.  S.  150, 13  Sup.  Ct.  288,  37  L.  Ed.  1 18.  In  that  case  the 
makers  of  a  promissory  note  and  the  payee  were  citizens  of  the  same 
state,  and  the  makers  signed  it  entirely  for  the  benefit  and  accommo- 
dation of  the  payee,  who  indorsed  the  note  to  a  citizen  of  another  state, 
who  paid  him  full  consideration  for  same.  The  Supreme  Court  in 
that  case  held  that  the  Circuit  Court  of  the  United  States  had  juris- 
diction, notwithstanding  the  provision  of  Act  Aug.  13,  1888,  25  Stat 
433,  434,  c.  866,  now  embodied  in  the  above-quoted  provision  of  the 
twenty-fourth  section  of  the  Judicial  Code.  The  Supreme  Court  in 
that  case  held  that  the  true  relation  of  the  parties  to  a  written  instru- 
ment may  always  be  shown  by  parol  evidence,  and  that  the  true  mean- 
ing of  the  limitation  in  question  upon  the  jurisdiction  of  the  United 
States  court  was  not  violated  by  permitting  the  plaintiffs  in  that  case 
to  "show  that,  notwithstanding  the  terms  of  the  note,  the  payee  was 
really  a  maker  or  original  promisor,  and  did  not  by  his  indorsement 
assign  or  transfer  any  right  of  action  held  by  him  against  the  accom- 
modation makers."  Mr.  Justice  Shiras,  in  delivering  the  opinion  of 
the  court,  stated  that  "the  purpose  of  the  restriction  as  to  suits  by  as- 
signees was  to  prevent  the  making  of  assignments  of  choses  in  action 
for  the  purpose  of  giving  jurisdiction  to  the  federal  court,"  and  that 
the  language  of  the  statute  is  to  be  interpreted  in  accordance  with  the 
purpose  to  be  effected  and  the  mischief  to  be  prevented.  Mr.  Justice 
Shiras  went  on  to  quote  the  language  of  Chief  Justice  Chase  in  the 
case  of  Bushnell  v.  Kennedy,  9  Wall.  387,  391,  19  L.  Ed.  736,  as  fol- 
lows: 

"It  may  be  observed  that  the  denial  of  jurisdiction  of  suits  by  assignees  has 
never  been  taken  in  an  absolutely  literal  sense.  It  has  been  held  that  suits 
upon  notes  payable  to  a  particular  Individual  or  to  bearer  may  be  maintained 
by  the  holder,  without  any  allegation  of  citizenship  of  the  original  payee, 
though  It  is  not  to  be  doubted  that  the  holder's  title  to  the  note  could  only  be 
derived  through  transfer  or  assignment.  So,  too,  it  has  been  decided,  where  the 
assignment  was  by  will,  that  the  restriction  is  not  applicable  to  the  representa- 
tive of  the  decedent.    And  it  has  also  been  determined  that  the  assignee  of  a 
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chose  In  action  may  maintain  a  suit  in  the  Circuit  Court  to  recover  possesfeion 
of  the  specific  thing,  or  damages  for  its  wrongful  caption  or  detentiou,  thougn 
the  court  would  have  no  Jurisdiction  of  the  suit  if  brought  by  the  assignors." 

As  above  stated,  I  think  that  the  decision  of  the  Supreme  Court  in 
this  case  in  principle  controls  the  cases  at  bar.  Under  the  allegations 
.  of  the  petitions  as  amended,  which  must  for  the  purpose  of  these  mo- 
tions be  accepted  as  true,  the  payee  was  only  a  nominal  party  to  the 
notes.  It  had  no  beneficial  interest  whatever  in  same,  but  merely 
acted  as  agent  for  the  maker  in  negotiating  these  notes  to  the  Balti- 
more banks ;  the  payee  had  no  right  of  action  on  these  notes  itself,  but 
merely  acted  as  an  intermediary  l^tween  the  county  of  Screven  and  the 
Baltimore  banks,  which  furnished  the  money  to  the  county,  and  these 
Baltimore  banks  were  thus  the  first  real  owners  of  the  notes  in  ques- 
tion respectively.  It  would  seem,  also,  that  this  same  principle  is  recog- 
nized by  the  Supreme  Court  of  the  United  States  in  the  case  of  Blair 
v.  City  of  Chicago,  201  U.  S.  400,  at  page  447,  26  Sup.  Ct.  427,  50  L. 
Ed.  801. 

The  Circuit  Court  of  Appeals  of  the  Fourth  Circuit  had  the  identi- 
cal question  before  it  in  the  case  of  Kirven  v.  Virginia-Carolina  Chem- 
ical Company,  145  Fed.  288,  76  C.  C.  A.  172,  7  Ann.  Cas.  219,  in 
which  that  court,  citing  and  following  the  case  of  Holmes  v.  Gold- 
smith, supra,  made  the  following  statement : 

"It  is  well  settled  that  the  original  beneficial  owner  can  sue  in  the  federal 
courts  upon  a  note,  although  an  original,  but  nominal,  payee,  by  reason  of 
citizenship,  could  have  no  such  right." 

The  Circuit  Court  of  the  Northern  District  of  Iowa  had  the  same 
question  before  it  in  the  case  of  Wachusett  National  Bank  v.  Sioux 
City  Stove  Works  (C.  C.)  56  Fed.  321,  and  that  court,  citing  the  case 
of  Holmes  v.  Goldsmith,  supra,  held  that  the  provision  of  the  fed- 
eral statute  in  question,  limiting  the  jurisdiction  of  the  United  States 
courts,  "does  not  apply  to  the  indorsement  and  transfer  by  the  payee 
of  notes  which  were  made  to  him  merely  that  he  might,  as  agent  of 
the  maker,  raise  money  for  the  maker  by  negotiating  them  with  third 
persons."  In  that  case  the  Sioux  City  Stove  Works,  a  corporation 
of  Iowa,  executed  its  notes  to  the  Union  Loan  &  Trust  Company,  a 
corporation  of  the  same  state,  and  the  trust  company  negotiated  the 
notes  to  the  Wachusett  National  Bank,  a  corporation  of  the  state 
of  Massachusetts.  Judge  Shiras  held  that  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Iowa  had  jurisdiction  of 
this  suit.  As  the  language  used  by  Judge  Shiras  is  peculiarly  appli- 
cable to  the  case  at  bar,  I  make  the  following  quotation  from  his 
opinion  in  that  case : 

"From  the  averments  of  fact  contained  in  the  petition,  and  which  are  ad- 
mitted by  the  demurrer,  it  appears  that  the  Union  Loan  &  Trust  Company 
never  held  any  cause  of  action,  evidenced  by  the  notes  sued  on,  against  the 
defendant  company.  There  never  was  a  time  when  the  trust  company  could 
have  maintained  an  action  on  the  notes  against  the  maker  thereof,  for  it  never 
advanced  any  money  thereon,  nor  did  it  ever  agree  or  promise  so  to  do,  nor 
were  the  notes  executed  as  evidence  of  an  indebtedness  arising  out  of  any  past 
transactions.  The  facts  show  that  the  trust  company  was  only  a  nominal  payee, 
and  the  delivery  of  the  notes  to  it  did  not  create  any  indebtedness  on  part  of 
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the  defendant,  nor  vest  In  the  trust  company  a  right  of  action  against  the 
defendant.  The  notes  were  delivered  to  the  trust  company,  not  as  evidence 
of  an  existing  debt,  but  for  the  purpose  of  having  the  trust  company  negotiate 
the  same  with  third  parties,  and  if  the  trust  company  had  failed  to  negotiate 
the  same  the  notes  would  not  have  represented  any  actual  indebtedness  on  part 
of  the  defendant,  nor  could  the  trust  company  have  maintained  an  action 
thereon.  It  was  the  payment  of  the  money  by  the  Wachusett  Bank  that  creat- 
ed a  right  of  action  against  the  defendant,  but  this  right  of  action  never  be- 
longed to  the  trust  company,  and  did  not  pass  by  assignment  from  It  to  the 
plaintiff  bank.'" 

As  opposed  to  the  above-stated  views,  counsel  for  the  defendants 
cite  the  case  of  State  National  Bank  of  Denison  v.  Eureka  Springs 
Water  Company  et  al.,  174  Fed.  827,  decided  by  the  Circuit  Court  of 
the  Western  District  of  Arkansas  on  November  5,  1909.  The  facts 
stated  in  that  case  are  somewhat  similar  to  the  facts  in  the  cases  at 
bar,  and  that  case  may  therefore  be  a  physical  precedent  in  favor  of 
the  contentions  of  the  defendants  in  this  case,  yet  the  precise  ques- 
tion here  involved  was  not  discussed  by  the  court  in  that  case.  The 
court  in  that  case  based  its  decision  upon  the  plain  provision  of  the 
law  that,  inasmuch  as  the  maker  and  the  payee  of  the  notes  resided 
in  the  same  state,  an  assignee  could  not  invoke  the  jurisdiction  of 
the  United  States  court  in  a  suit  upon  the  notes,  and  the  distinction 
pointed  out  in  the  case  of  Holmes  v.  Goldsmith,  and  in  the  other  cas- 
es above  mentioned,  was  not  adverted  to.  The  question  as  to  wheth- 
er this  provision  of  the  law  was  changed  by  the  fact  that  the  payee 
was  a  nominal  party  and  had  no  beneficial  interest  in  the  notes  was 
not  discussed  by  the  court.  Other  cases  cited  bv  counsel  for  the  de- 
fendants are  the  cases  of  Small  v.  King  (1850)  Ptd.  Cas.  No.  12,960, 
Noell  V.  Mitchell  (1869)  Fed.  Cas.  No.  10,287,  and  Shuford  v.  Cain 
(1869)  Fed.  Cas.  No.  12,823.  These  cases,  however,  were  decided 
before  the  case  of  Holmes  v.  Goldsmith,  supra,  which  was  decided 
in  1893,  and  therefore  must  yield  to  the  reasoning  of  the  Supreme 
Court  in  that  case. 

Another  case  cited  by  counsel  for  defendants  is  the  case  of  Kolze 
V.  Hoadley,  200  U.  S.  76,  26  Sup.  Ct.  220,  50  L.  Ed.  377.  Yet  I  think 
that  the  last-named  case  is  clearly  distinguishable  from  the  case  of 
Holmes  v.  Goldsmith,  or  the  case  at  bar.  It  appears  in  the  Hoadley 
Case  that  one  Kolze  sold  and  conveyed  certain  real  estate  to  one  Day, 
and  that  Day  executed  his  notes  for  the  purchase  price  of  same,  and 
to  secure  such  notes  executed  three  trust  deeds  to  one  Stade,  as 
trustee,  covering  the  real  estate  in  question.  Kolz  thereupon  intrust- 
ed the  notes  and  trust  deeds  to  Stade,  nephew,  in  whom  he  seemed 
to  have  great  confidence ;  the  notes  being  executed  by  Day  to  his  own 
order  and  by  him  indorsed  in  blank.  Stade  took  the  notes  and  trust 
deeds  securing  the  same  and  pledged  them  to  one  Hoadley  as  col- 
lateral security  to  his  own  notes,  upon  which  Hoadley  advanced  a 
large  sum  of .  money.  Afterwards  Day  reconveyed  the  premises  to 
Kolze,  and  Stade,  as  trustee,  fraudulently  released  the  three  trust 
deeds  on  the  property.  Afterwards  Kolze  and  his  wife  conveyed  the 
premises  to  their  daughter,  and  the  daughter  mortgaged  the  premises 
to  some  one  else.  Subsequently  Stade  failed  to  pay  his  notes  to 
Hoadley,  and  the  notes  and  trust  deeds  of  Day  were  sold  in  accord- 
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ance  with  the  terms  of  the  collateral  note,  and  were  all  bought  in 
by  Hoadley.  Hoadley  filed  a  bill  in  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois,  praying  that  the  release 
deed  executed  by  Stade  to  Kolze  be  declared  fraudulent  and  void, 
that  the  rights  of  all  the  defendants  be  declared  subject  to  those  of 
plaintiff  under  the  notes  and  deeds  held  by  her,  that  an  accounting 
be  had  and  the  defendants  be  decreed  to  pay  whatever  was  due  under 
the  notes  and  trust  deeds,  and  that  the  premises  be  sold,  etc.  Judge 
Kohlsaat,  in  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Illinois,  in  128  Fed.  302,  held  that  the  United  States  court 
had  jurisdiction  of  this  case.  The  Supreme  Court  of  the  United 
States  reversed  the  court  below,  and  held  that  the  case  should  have 
been  dismissed  for  the  want  of  jurisdiction.  Mr.  Justice  Brown, 
speaking  for  the  court  (200  U.  S.  at  page  84,  26  Sup.  Ct.  222,  50  L. 
Ed.  377),  said: 

"The  suit  is  in  substance  a  bill  to  foreclose  the  trust  deeds  and  to  remove 
the  release  as  a  cloud  upon  the  title" 

— and  distinguished  that  case  from  the  case  of  Holmes  v.  Gold- 
smith. In  the  Hoadley  Case  there*  were  no  accommodation  makers 
or  indorsers,  or  nominal  parties.  Day  bought  real  estate  from  Kolze, 
and  gave  his  notes  for  same,  and  executed  trust  deeds  to  secure,  the 
notes.  Kolze  intrusted  these  notes  and  trust  deeds  to  Stade,  who 
violated  his  trust  and  pledged  them  to  Hoadley  for  a  loan  to  him- 
self individually.  Hoadley,  on  the  nonpayment  of  the  note,  sold  the 
notes  and  trust  deeds  in  accordance  with  the  terms  of  the  collateral 
note  and  bought  same  in.  The  deeds  of  trust  were  made  to  Stade 
as  trustee.  Hoadley  became  the  owner  of  the  notes  in  question  and 
of  the  deeds  of  trust  by  virtue  of  assignments  executed  by  Stade. 
Stade  did  not  attempt  to  make  these  transfers  and  assignments  for 
the  benefit  of  Day,  the  maker  of  the  notes,  or  even  for  the  benefit  of 
Kolze,  but  in  violation  of  his  trust  assigned  same  as  security  for  his 
own  debt  to  Hoadley.  None  of  the  parties  here  in  this  matter  were 
nominal  parties,  but  they  were  all  real  parties  at  interest,  and  the  title 
taken  by  Hoadley  was  derived  entirely  by  an  assignment  of  notes 
ind  deeds  which  had  become  complete  contracts  before  she  became 
the  owner  of  same  through  such  assignment.  I  tliink,  therefore,  that 
the  case  is  clearly  distinguishable  from  those  at  bar. 

The  foregoing  reasoning  is  applicable,  not  only  to  the  contentions 
of  the  county  of  Screven,  the  maker  of  the  notes  in  question,  but 
also  to  the  contentions  of  the  guarantors,  whose  guaranty  followed 
the  indorsement  made  on  the  notes  by  the  Citizens'  &  Screven  County 
Bank.  I  think  it  is  plainly  inferable,  from  the  allegations  of  the 
petitions  as  amended  and  from  the  face  of  the  notes  themselves,  that 
these  notes  were  not  valid  obligations  in  the  hands  of  the  Georgia 
bank,  but  first  obtained  their  vitality  when  they  came  into  the  hands 
of  the  Baltimore  banks,  as  contemplated  by  all  the  parties  to  the 
notes.  The  guaranty  signed  by  the  citizens  of  the  county  were  evi- 
dently for  the  benefit  of  the  Baltimore  banks  as  the  original  bene- 
ficial holders  of  the  notes.  According  to  the  petitions  as  amended, 
the  bank  and  the  county  of  Screven  and  the  guarantors  prepared  these 
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notes  in  order  that  they  might  be  negotiated'  and  the  money  obtain- 
ed thereon  for  the  county,  and  the  transaction  was  not  complete  un- 
til the  notes, went  into  the  hands  of  the  Baltimore  banks.  These 
banks,  therefore,  became  the  first  real  owners  of  the  notes,  and  a  right 
of  action  on  the  notes  first  arose  when  the  plaintiffs  took  same.  In 
this  view  of  the  matter,  the  guarantors  stand  in  the  same  position  as 
the  maker  of  the  notes. 

The  court  is  therefore  of  the  opinion  that  the  suits  were  properly 
brought  in  the  United  States  court,  and  the  motions  to  dismiss  same 
for  the  want  of  jurisdiction  will  be  overruled. 


UNITED  STATES  v.  ILLINOIS  SURETY  CO.  et  aL 

(District  Court,  E.  D.  North  CaroUna,  Wilson  Division.    January  5, 1917.) 

No.  2. 

Receivers  ^=3»174(1) — ^Action  Aqai^stt — Consent  of  Appointino  Coxtkt— 
Action  on  Public  Contractob's  Bond. 

Act  Aug.  13,  1894.  c.  280,  28  Stat  278,  as  amended  by  Act  Feb.  24.  1905, 
a  778,  33  Stat  811  (Comp.  St.  1913,  §  6923),  authorizing,  action  in  the  name 
of  the  United  States  on  the  bond  of  a  pubUc  contractor  for  the  benefit  of 
persons  supplying  him  with  labor  and  materials,  by  providing  that  it 
shall  be  brought  in  the  District  Court  of  the  United  States  in  the  district 
in  which  the  contract  was  to  be  performed,  and  not  elsewhere,  displaces, 
pro  tanto,  where  the  surety  is  in  the  hands  of  a  receiver,  the  general  rule 
that  a  receiver  cannot  be  sued,  on  a  cause  of  action  against  the  corpora- 
tion, without  consent  of  the  court  which  appointed  him,  though  any  judg- 
ment which  may  be  obtained  can  be  enforced  against  the  corporation's 
property  only  by  intervention  in  the  court  having  custody  thereof. 

[Ed.  Note. — For  other  cases,  see  Receivers,  Cent  Dig.  {{  333-335:  Dec. 
Dig.  «&=»174(1).] 

At  Law.  Action  by  the  United  States,  suing  for  and  on  behalf  of 
Ellington  &  Guy,  Incorporated,  and  others,  against  the  Illinois  Surety 
Company  and  others.    Demurrer  to  complaint  overruled. 

A.  B.  Dickinson,  of  Richmond,  Va.,  H.  G.  Connor,  Jr.,  of  Wilson, 
N.  C,  and  J.  H.  Pou,  of  Raleigh,  N.  C,  for  plaintiffs. 

Mark  W.  Brown,  of  Asheville,  N.  C,  for  defendants. 

CONNOR,  District  Judge.  The  complaint,  as  amended,  discloses 
this  case : 

On  July  31,  1913,  defendant  W.  J.  Brent  Construction  Company, 
of  the  city  of  Norfolk,  state  of  Virginia,  entered  into  a  contract  with 
the  United  States,  whereby  it  undertook  to  construct  a  post  office 
building  in  the  town  of  Greenville,  N.  C.  The  Construction  Com- 
pany, executed  a  bond,  as  provided  by  the  statute,  with  the  defendant 
Illinois  Surety  Company;  a  corporation  chartered  pursuant  to  the  laws 
of,  and  having  its  principal  office  in,  the  state  of  Illinois,  surety,  in  the 
penal  sum  of  $26,000,  containing,  among  other  conditions,  the  obliga- 

^s^For  oUier  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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tion  to  "promptly  make  payment  to  all  persons  supplying  labor  or 
material  in  the  prosecution  of  the  wDrk  contemplated  by  said  con- 
tract." The  bond  was  duly  accepted  by  the  United  States  in  the  man- 
ner prescribed  by  law.  Defendant  W.  J.  Brent  Construction  Com- 
pany on  or  about  October  16,  1913,  contracted  with  the  Ford-White- 
hurst  Manufacturing  Company  for  material  to  be  used  in  the  con- 
struction of  the  post  office  building,  consisting  of  window  and  door 
frames,  doors,  windows,  lumber,  and  other  mill  work,  for  which  the 
Construction  Company  promised  to  pay  the  sum  of  $2,360.68,  of  which 
it  paid  the  sum  of  $1,050,  leaving  unpaid,  at  the  time  this  action  was 
instituted,  and  due  said  Manufacturing  Company,  the  sum  of  $1,310.68, 
with  interest.  This  indebtedness  was,  for  value,  assigned  and  trans- 
ferred to  Ellison  &  Guy,  Incorporated.  They  prosecuted  the  claim  to 
judgment  against  the  Construction  Company,  in  the  law  and  equity 
court  of  the  city  of  Richmond,  state  of  Virginia.  Prior  to  the  assign- 
ment, and  the  rendition  of  the  judgment,  to  wit,  on  the  17th  day  of 
January,  1916,  the  Ford-Whitehurst  Manufacturing  Company  made 
affidavit,  as  required  by  the  provisions  of  the  act  of  Congress  entitled 
"An  act  for  the  protection  of  persons  furnishing  materials  and  labor 
for  the  construction  of  public  works,"  approved  August  13,  1894  (28 
Stat.  278,  c.  280,  6  Fed.  Stat.  Ann.  125),  as  amended  by  Act  Feb.  24, 
1905,  c.  778,  33  Stat.  811,  10  Fed.  Stat.  Anno.  343  (Comp.  St.  1913,  § 
6923),  and  forwarded  same  to  the  Secretary  of  the  Treasury  of  the 
United  States,  and  in  all  other  respects  complied  with  the  provisions 
of  said  statute,  and  amendments  thereto,  and  thereby  became  entitled 
to  the  benefit  of  the  provisions  of  said  statute,  and  to  prosecute  this 
action  against  the  Construction  Company  and  the  Surety  Company. 
The  post  office  building  at  Greenville,  N.  C,  was  completed  and 
turned  over  to,  and  accepted  by,  the  United  States,  and  final  settle- 
ment made  for  the  construction  thereof,  on  the  4th  day  of  August, 
1915.  A  period  of  more  than  six  months  and  less  than  one  year  from 
the  date  of  settlement  elapsed  before  the  institution  of  this  action,  and 
no  suit  has  been  instituted  by  the  United  States  on  its  own  behalf,  or 
for  the  use  of  any  other  person,  firm,  or  corporation,  on  account  of 
said  contract,  or  the  bond  given  for  securing  the  performance  thereof. 
Notice  has  been  given  by  Ellington  &  Guy,  Incorporated,  of  the  pend- 
ency of  this  action  to  all  known  creditors  of  the  W.  J.  Brent  Con- 
struction Company. 

In  an  action  pending  in  the  superior  court  of  Cook  county,  111., 
wherein  H.  A.  Evans  and  others  are  plaintiffs,  and  the  Illinois  Surety 
Company  is  defendant,  on  or  about  April  19,  1916,  Jas.  S.  Hopkins, 
of  the  city  of  Chicago,  was  duly  appointed  re<;eiver  of  said  Surety 
Company,  and  qualified  as  required  by  law  and  the  orders  of  said 
court,  and  was,  at  the  time  of  the  institution  of  this  action,  acting  as 
such  receiver,  having  in  his  possession,  and  under  his  control,  the 
assets,  rights,  credits,  and  all  other  property  of  said  Surety  Company, 
for  the  purpose  of  administering  such  assets  in  accordance  with  the 
orders  and  decrees  of  said  court.  Process  was  duly  issued  in  this 
action  and  served  as  provided  by  the  statutes  in  such  cases  made  and 
provided. 
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Defendant  Jas.  S.  Hopkins,  receiver,  demurs  to  the  complaint  as 
amended,  and  for  cause  of  derfiurrer  says  that,  upon  the  allegations 
contained  therein,  this  court  has  no  jurisdiction  of  the  person  of  the 
defendant  receiver,  or  the  cause  of  action,  in  so  far  as  the  same  relates 
to  him,  for  that  it  is  not  alleged  that  the  consent  of  the  superior  court 
of  Cook  county,  111.,  wherein  the  action  in  which  he  was  appointed  re- 
ceiver is  now  pending,  was  first  obtained  for  the  institution  and  prose- 
cution of  this  action,  and,  further,  that  if  plaintiff  is  entitled  to  any 
relief  on  account  of  the  matters  and  things  set  forth  in  the  complaint, 
it  should  be  obtained  in  said  action  pending  in  said  court,  etc. 

The  sole  question  presented  by  the  demurrer  is  whether  the  general 
and  well-settled  rule  applies  that  a  receiver,  appointed  by  one  court 
cannot  be  sued  upon  a  cause  of  action  against  the  corporation  of  which 
he  is  receiver,  in  the  same  court,  or  in  another  court,  without  the  con- 
sent or  permission  of  the  court,  by  which  he  was  appointed.  The  rule 
is  thus  stated : 

"It  Is  a  general  principle  of  equity  practice  that  a  suit  cannot  be  brought 
against  a  receiver,  In  his  capacity  as  such,  to  recover  any  property  In  his 
hands,  or  to  recover. on  any  debt,  demand,  or  claim  whatever,  against  him, 
unless  upon  previous  leave  duly  obtained.  This  rule  applies  to  suits  brought 
either  in  that  court,  or  in  any  other  court;  and,  if  an  unauthorized  suit  be 
brought  against  the  receiver,  he  may  successfully  plead  the  disability  against 
the  plaintiff."    3  Streets  Fed.  Eq.  Practice.  2676. 

This  statement  of  the  rule  is  sustained  by  the  authorities.  In  Bar- 
ton v.  Barbour,  104  U.  S.  126,  26  L.  Ed.  672,  the  jurisdiction  of  the 
court,  in  the  District  of  Columbia,  to  entertain  an  action  brought 
against  a  receiver  of  a  railroad  company,  appointed  by  a  court  in  Vir- 
ginia, was  challenged  by  a  plea  averring  that  the  plaintiff  had  not 
obtained  leave  of  the  Virginia  court  to  sue  its  receiver.  Plaintiff  de- 
murred to  the  plea.  From  a  judgment  overruling  the  demurrer,  plain- 
tiff sued  out  a  writ  of  error.  In  the  opinion  of  the  court,  affirming 
the  judgment,  Mr.  Justice  Woods,  to  the  same  suggestion  made  by 
counsel  here,  that  the  jurisdiction  of  the  court  was  not  ousted  by  the 
receivership,  that  the  "only  consequence  resulting  from  prosecuting 
the  suit  without  such  leave  is  that  the  plaintiff  may  be  restrained  by 
injunction  or  attached  for  contempt,  and  that  the  rule  applies  only  to 
cases  where  the  suit  is  brought  to  take  from  the  receiver  property 
whereof  he  is  in  possession  by  order  of  the  court,"  said:  "We  con- 
ceive that  the  rule  is  not  so  limited."  The  learned  justice  proceeds  to 
say  that  if  the  plaintiff  may,  without  leave  of  the  court  appointing  the 
receiver  and  having,  through  its  officer,  possession  of  the  property, 
prosecute  his  action  .to  judgment,  he  may  by  execution,  or  other  final 
process,  subject  the  property  to  sale,  and  thereby  interfere  with  or 
altogether  prevent  its  administration  by  the  court.  It  has  been  held 
by  courts  of  high  authority  that  the  receiver  cannot,  by  plea  or  de- 
murrer, challenge  the  statutory  jurisdiction  of  the  court,  in  which  the 
action  is  brought,  to  proceed  to  judgment  fixing  the  liability  of  the 
person  or  corporation ;  that  he  should  apply  to  the  court  appointing 
him  for  an  injunction  restraining  the  plaintiff  from  prosecuting  the 
action  against  him,  obedience  to  which  could  be  enforced  by  attach- 
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ment  for  contempt.  This  view  is  sustained  by  many  decisions.  23 
Am.  &  Eng.  Enc.  (2d  Ed.)  1125.  It  is  held  that,  if  plaintiff  recovers 
judlfment  in  his  action,  he  must  seek  satisfaction  by  taking  a  tran- 
script to  the  court  having  the  control  and  administration  of  the  prop- 
erty of  his  debtor — always  a  court  of  equitable  power,  which  can  de- 
clare and  enforce  priorities,  liens,  etc.  However  this  may  be,  the  case 
cited  by  demurrant  sustains  his  contention  that,  in  the  federal  court, 
the  jurisdiction  to  entertain  a  suit  against  a  receiver  to  recover  a  debt 
or  demand  against  the  corporation  whose  property  is  in  his  custody 
as  receiver  may  be  attacked  by  plea  or  demurrer.  In  Porter  v.  Sabin, 
149  U.  S.  479,  13  Sup.  Ct.  1008,  37  L.  Ed.  815,  the  jurisdiction  of  the 
court  was  attacked  by  a  demurrer.  The  court  dismissed  the  action. 
These  decisions  are  of  controlling  and  authoritative  force. 

Counsel  for  defendants  insist  that,  conceding  the  rule  claimed  by 
demurrant,  the  instant  case  does  not  come  within  it,  by  reason  of  the 
express  provision  of  the  statute  which  confers  the  right  of  action  and 
prescribes  in  what  court  and  in  what  venue  it  must  be  brought.  This 
contention  presents  a  somewhat  novel  and  interesting  question.  The 
statute  provides  that  the  action,  g^ven  to  the  materialman,  or  laborer, 
upon  the  bond  given  by  a  contractor,  may  be  prosecuted  in  the  name 
of  the  United  States  and  be  brought  "in  the  Circuit  [District]  Court 
of  the  United  States  in  the  district  in  which  the  contract  was  to  be 
performed  and  executed,  irrespective  of  the  amount  in  controversy  in 
such  suit,  and  not  elsewhere."  This  provision  of  the  statute  was  pass- 
ed upon  and  enforced  in  United  States  v.  Construction  Co.,  222  U.  S. 
199,  32  Sup.  Ct.  44,  56  L.  Ed.  163,  in  which  it  is  said : 

"Considering  the  purpose  of  the  statute,  as  manifested  In  these  proyisions, 
we  think  that  the  restriction  respecting  the  place  of^uit  was  intended  to 
apply,  and  does  apply,  to  all  actions  brought  in  the  name  of  the  United  States 
for  the  purpose  only  of  securing  an  adjudication  and  enforcement  of  de- 
mands for  labor  or  materials,  whether  instituted  by  the  United  States  or  by  , 
the  creditors  themselves.** 

To  the  suggestion  made  in  that  case  that  the  defendants,  or  some 
of  them,  were  inhabitants  of  another  district,  and  that  this  fact  con- 
stituted "an  insuperable  barrier  to  the  maintenance  of  the  action  in 
the  district  wherein  the  contract  was  to  be  performed,"  the  court  said  r 

"This  supposition  is  a  mistaken  one,  for  the  provision  restricting  the  place- 
of  suit  operates  pro  tanto  to  displace  the  provision  upon  that  subject  in  the 
general  Jurisdictional  act,  •  •  •  and  amply  authorizzes  the  Circuit  Court 
In  the  district  wherein  the  action  is  required  to  be  brought  to  obtain  Juris- 
diction of  the  persons  of  the  defendants  through  the  service  upon  them  of  its 
process  in  whatever  district  they  may  be  found." 

It  is  therefore  manifest  that  the  superior  court  of  Cook  county,  ill., 
cannot  entertain  this  action,  nor  permit  its  institution  and  prosecution 
therein.  The  jurisdiction  of  this  court  is  exclusive.  If  the  contention 
of  the  receiver  is  sustained,  the  persons  in  whose  behalf,  and  for 
whose  benefit,  this  highly  remedial  statute  was  enacted,  find  them- 
selves, in  the  instant  case,  in  the  singular  attitude  that,  with  a  perfect 
statutory  remedy,  conferred  by  an  act  of  Congress,  the  power  to  en- 
force the  right  in  the  only  court  having  jurisdiction  is  dependent  upon 
the  consent  of  the  judge  of  the  superior  court  of  Cook  county,  111. 
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They  cannot  sue  in  that  court,  because  the  act  which  gives  them  the 
right  to  sue  expressly  restricts  them  to  this  jurisdiction.  But  for  this 
provision  they  could,  as  of  legal  right,  intervene  in  the  court  having 
custody  of  the  property  of  the  Surety  Company.  If  the  judge  of  that 
court,  and  this  is  suggested  with  perfect  respect,  refuses  to  give  such 
permission,  it  would  seem  that  plaintiffs  would  be  without  remedy. 
That  the  application  would  be  addressed  to  the  discretion  of  the  court, 
and  not  as  a  demand  for  permission  to  exercise  a  legal  statutory  right, 
is  shown  by  the  language  used  in  Porter  v,  Sabin,  supra.  Mr.  Justice 
Gray  says: 

"It  is  for  that  court  [the  court  appointing  the  receiver]  in  its  discretion  to 
dedde  whether  it  will  determine  for  itself  all  claims  of,  or  against,  the  re- 
ceiver, or  will  allow  them  to  be  litigated  elsewhere,  •  ♦  •  and  no  suit, 
unless  expressly  authorized  by  statute,  can  be  brought  against  the  receiver, 
without  permission  of  the  court  which  appointed  him.'**  3  Street's  Fed.  Eq. 
Prac.  2679. 

The  contention  of  the  receiver,  therefore,  comes  to  this:  Unless 
the  judge  of  the  superior  court  of  Cook  county.  111.,  in  the  exercise 
of  his  discretion,  gives  plaintiffs  permission  to  bring  their  suit  in  the 
only  court  in  whiqh  it  can  be  brought,  they  are  without  remedy,  and 
the  federal  statute,  as  to  them  and  their  right,  is  of  no  effect.  The 
receiver  suggests  that  plaintiffs  should,  before  bringing  this  action, 
have  made  application  to  the  state  court  for  permission  to  sue  in  this 
court.  This  contention  leads  to  the  conclusion  that  the  jurisdiction  of 
this  court  is  dependent  upon  the  permission  of  the  state  court,  but,  if 
permission  is  withheld,  jurisdiction  attaches  because  of  the  refusal 
of  that  court  to  gr^t  such  permission,  or  that  the  refusal  to  grant 
permission  to  sue  prevents  this  court  from  taking  jurisdiction.  If 
plaintiff  is  required,  before  he  can  sue  in  this  court,  to  apply  to  the 
state  court  for  permission  to  do  so,  and  such  permission  is  denied, 
and  notwithstanding  such  denial  he  comes  into  this  court,  he  is  con- 
fronted with  the  danger  of  an  attachment  for  contempt  from  that 
court.  It  would  seem  that  there  must  be  some  way  of  escape  from 
this  condition,  resulting  in  a  denial  of  a  well-defined  statutory  right, 
by  reason  of  a  rule  of  comity,  or  convenience,  consistent  with  sound 
legal  principle.  It  will  not  be  assumed,  nor  the  conclusion  reached, 
unless  upon  irresistible  reason,  that  Congress  has  done  a  vain  thing; 
that  in  the  enactment  of  a  carefully  drawn  statute,  highly  remedial  in 
its  purpose,  it  has  so  hedged  about  the  remedy  that  it  may  not  be 
pursued,  except  by  permission,  based  upon  the  exercise  of  the  discre- 
tion, of  a  court  of  another  jurisdiction.  It  is  not  allowable,  unless 
compelled  to  do  so,,  for  a  court  to  find  a  casus  omissus,  which  is  de- 
fined to  be  the  omission  in  a  statute  to  provide  for  a  particular  case 
coming  clearly  within  its  terms.  1  Burrill's  Law  Diet.  188.  It  is  also 
an  elementary  rule  that  remedial  statutes  should  be  construed  liberal- 
ly to  promote  the  remedy.    It  is  equally  well  settled  that : 

"A  general  liability  created  by  statute,  without  a  remedy,  may  be  enforced 
by  an  appropriate  common-law  action ;  but  when  the  provision  for  the  liability 
is  coupled  with  a  provision  for  a  special  remedy,  that  remedy  and  that  alone, 
must  be  employed." 
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In  Globe  Newspaper  v.  Walker,  210  U.  S.  356,  28  Sup.  Ct.  726,  52 
L.  Ed.  1096,  an  action  brought  under  the  Copyright  Act,  it  was  held 
that: 

"The  purpose  of  Congress  was  not  only  to  create  the  rights  granted  in  the 
statute,  but  also  to  create  the  specific  remedies  by  which  alone  such  rights 
may  be.  enforced." 

So,  in  MiddletownBank  v.  Railway  Co.,  197  U.  S.  394,  25  Sup.  Ct. 
462,  49  L.  Ed.  803,  it  is' said,  of  a  statute  creating  a  right  and  prescrib- 
ing the  forum  in,  and  method  by,  which  it  was  to  be  enforced : 

"The  statute,  under  such  circumstances,  may  be  said  to  so  far  provide  for 
the  liability,  and  to  create  the  remedy,  as  to  make  it  necessary  to  foUow  its 
provisions  and  to  conform  to  the  procedure  provided  for  therein." 

In  United  States  v.  Congressional  Construction  Co.,  supra,  meeting 
the  difficulties  suggested  in  bringing  the  action  in  the  court  of  the 
district  wherein  the  contract  was  to  be  performed,  by  reason  of  other 
statutory  procedural  provisions,  the  court  said : 

"The  provision  restricting  the  place  of  suit  operate  pro  tanto  to  displace  the 
provision  upon  that  subject  in  the  General  Jurisdictional  Act.'' 

In  Texas  Cement  Co.  v.  McCord,  233  U.  S.  157,  34  Sup.  Ct.  550,  58 
L.  Ed.  893,  in  which  the  statute  now  under  consideration  was  before 
the  court,  Mr.  Justice  Day  said : 

''By  this  statute  a  right  of  action  upon  the  bond  is  created  in  favor  of 
certain  creditors  of  the  contractor.  The  cause  did  not  exist  before,  and  is  the 
creation  of  the  statute.  •  •  •  The  statute  thus  creates  a  new  liability,  and 
gives  a  special  remedy  for  it,  and,  upon  well-settled  principles,  the  limitations 
upon  such  liability  [remedy]  become  a  part  of  the  right  conferred,  and  com- 
pliance with  them  is  made  essential  to  the  assertion  and  benelit  of  the  liabili- 
ty itself."    United  States  v.  Boomer,  183  Fed.  726,  106  C.  O.  A.  164. 

From  these  decisions,  illustrating  the  rule  of  interpretation  upon 
which  they  are  based,  the  conclusion  is  reached  that,  to  the  extent  to 
which  the  rule,  which  requires  the  consent  of  the  court  appointing  a 
receiver  to  be  given  before  another  court  can  acquire  jurisdiction  of 
ah  action  against  a  receiver,  conflicts  with  the  statute,  such  rule  is 
displaced,  or,  as  sometimes  said  by  the  courts  in  such  cases,  the  case 
is  taken  out  of  the  general  rule.  When  the  difficulty  arises  by  reason 
of  a  conflicting  statute,  the  court  will,  for  the  purpose  of  saving  the 
right  and  giving  the  remedy,  hold  that  pro  tanto  the  first  statute  is, 
by  implication,  repealed,  and  the  last  statute,  for  that  purpose,  be 
taken  to  express  the  latest  expression  of  the  legislative  mind  in  that 
respect.  If,  as  in  this  case,  the  supposed  conflict  arises  out  of  a  rule 
of  procedure,  based  either  upon  convenience  or  comity,  no  difficulty 
should  be  found  in  giving  effect  to  the  statute  as  the  expression  of  the 
law-making  department  of  the  government. 

An  illustration  is  found  of  the  application  of  the  principle  first  stated 
in  Cook  County  National  Bank  v.  United  States,  107  U.  S.  445,  2  Sup. 
Ct.  561,  27  L.  Ed.  537.  A  statute  (R.  S.  §  3466)  gave  to  the  United 
States  a  preference  or  priority  over  other  creditors  in  the  payment  of 
debts  due  by  an  insolvent  person,  making  a  voluntary  assignment,  etc. 
A  national  bank,  becoming  insolvent,  indebted  to  the  United  States, 
was  placed  in  the  hands  of  a  receiver.    The  government  asserted  its 
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right,  under  the  statute,  to  be  paid  in  full  out  of  the  assets.  The  court 
held  that,  although  the  claim  of  the  government  was  within  the  terms 
of  the  statute,  the  National  Banking  Act  (Act  June  20,  1874,  c.  343, 
18  Stat.  123),  making  no  provision  for  the  payment  of  debts  due  the 
government  in  preference  to  others,  withdrew  such  banks  from  the 
class  of  insolvents  included  in  the  statute.    Mr.  Justice  Field  said : 

"The  provisions  of  that  law  and  of  the  national  banking  law  being,  as  ap- 
plied to  demands  against  national  banks,  inconsistent  and  repugnant,  the  former 
law  must  yield  to  the  latter,  and  is,  to  the  extent  of  the  repugnancy,  super- 
seded by  it.  The  doctrine,  as  to  repugnant  provisions  of  different  laws,  is 
well  settled  and  has  often  been  stated  in  this  court.  A  law  embracing  an  en- 
tire subject,  dealing  with  it  in  all  its  phases,  may  thus  withdraw  the  sub- 
ject from  the  dperation  of  a  general  law  as  effectually  as  though,  as  to  such 
subject,  the  general  law  were  in  terms  repealed.  The  question  is  one  respect- 
ing the  intention  of  the  Legislature." 

It  is  held  that  the  provision  in  Lord  Campbell's  Act,  re-enacted  irf 
this  and  many  other  American  states,  limiting  to  one  year  the  time 
within  which  the  action  conferred  or  created  by  the  statute  must  be 
brought,  inheres  in  the  remedy ;  it  takes  the  action,  in  respect  to  time 
of  institution,  out  of,  or  displaces,  the  general  statutes  of  limitation. 
The  same  rule  is  applied  in  actions  given  by  the  statute  for  the  recov- 
ery of  double  the  amount  of  usurious  interest  paid  national  banks, 
limited  to  two  years.  The  rule  of  construction  is  based  upon  the  pre- 
sumed intention  of  the  Legislature  that,  in  creating  new  legal  right, 
it  prescribes  the  mode  of  procedure,  jurisdiction,  venue,  and  time  of 
enforcement  of  the  right,  all  of  which  are  exclusive,  and  takes  the  case 
out  of  other  rules  or  statutes,  in  so  far  as  they  conflict  with  the  pro- 
visions of  the  statute.  It  is  manifest  that  Congress  was  advertent  to 
the  fact  that  these  public  buildings  would  be  erected  in  different  sec- 
tions of  the  country,  frequently  in  towns  and  states  other  than  those  in 
which  surety  companies  had  a  chartered  domicile ;  that  their  domicile 
would  frequently  be  in  the  larger  cities ;  that  it  was  intended  to  re- 
move from  general  statutory  provisions,  prescribing  venue,  jurisdic- 
tion, etc.,  actions  brought  for  the  enforcement  of  liability,  and  to  make 
a  complete  and  distinct  code  of  procedure  in  respect  to  these  limita- 
tions. It  did  not  intend  that  other  statutes,  or  rules  of  court  proce- 
dure, should  conflict  with  the  enforcement  of  the  remedy  in  the  court 
— ^the  place — and  under  the  limitations  in  respect  to  time  prescribed 
by  the  statute.  Of  course,  such  judgment  as  may  be  recorded  in  this 
action  must  be  enforced  against  the  property  of  the  Illinois  Surety 
Company,  in  the  custody  of  the  state  court  by  its  receiver,  by  inter- 
vention in  that  court;  no  mesne  nor  final  process  can  issue  against 
such  property  from  this  court.  In  re  Tyler,  149  U.  S.  164,  13  Sup.  Ct. 
785,  37  L.  Ed.  689.  The  only  effect  of  a  judgment  here  will  be  to 
ascertain  the  liability  and  fix  its  amount,  leaving  the  plaintiffs  to  en- 
force it,  by  an  appeal  to  the  court  having  the  custody  of  the  property 
and  administering  it  in  the  interest  of  all  persons  having  claims 
against  it,  according  to  their  rights  and  priorities. 

The  demurrer  is  overruled.  The  defendant  receiver  will  be  granted 
a  reasonable  time  to  answer  the  complaint. 
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SOUTHERN  PAC.  CO.  v.  LOWE,  Collector  of  Internal  Revenue. 

(District  Court,  S.  D.  New  York,     January  6,  1917.) 

No.  23. 

1.  Internal  ReVknub  ^s>38 — ^Incoue  Tax — ^Action  to  Recover — ^Burden  of 

Proof. 

In  an  action  to  recover  the  Income  tax  paid  by  a  stockholder  on  divi- 
dends declared  by  the  corporation,  the  burden  is  on  plaintiff  to  prove 
that  the  dividends  were  a  payment  from  the  capital,  not  from  income. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent.  Dig.  J§  83,  84 ; 
Dec  Dig.  ^=938.] 

2.  Internal  Revenue  ^=>7 — Income  Tax — ^Dividends  on  Stock. 

Though  all  the  stock  of  a  corporation  was  owned  by  another  corporation 
which  handled  the-  money  of  the  former  and  kept  its  accounts,  the  surplus 
earned  by  the  former  was  nevertheless  its  property,  so  that  a  dividend  de- 
clared was  income  of  the  holding  corporation  during  the  year  in  which  it 
was  paid  under  Income  Tax  Act  Oct.  3,  1913,  c.  16,  38  Stat.  173. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue^  Cent.  Dig.  §i  8-10 ; 
Dec.  Dig.  <S=>7.J 

3.  Internal   Revenue  ^=»7 — Income  Tax — "Income" — "Gains'* — "Profits." 

The  *'income"  of  a  corporation  taxable  under  Act  Oct.  3,  1913,  does  not 
include  the  increased  value  of  the  capital"  as  such,  though  such  increase 
would  be  "gains"  or  "profits,"  since  income  does  not  include  everything 
that  comes  in,  but  is  limited  to  gains  and  profits  so  as  to  mean  only  re- 
ceipts which  constituted  an  accretion  to  capital. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent.  Dig.  §§  8-10; 
Dec.  Dig.  <g=>7. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Gain,  Income,  Proflt.l 

4.  Corporations  ^=»152 — Rights  of  Stockholpers — Surplus — Dividends. 

The  accumulation  of  a  surplus  does  not  in  itself  entitle  the  stockholders 
to  dividends  the  granting  of  which  is  within  the  discretion  of  the  directors 
reviewable  only  for  fraud. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §§  504-567; 
Dec.  Dig.  «=>162.] 

5.  Corporations  «=»151 — Rights  of  Stockholders — ^Profits. 

A  stockholder  has  no  interest  in  the  profits  of  a  corporation  until  a 
dividend  has  been  declared. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {{  555-559; 
Dea  Dig.  ^=>151.] 

6.  Internal  Revenue  ^=»7 — ^Income  Tax — Distribution  of  Capital  Assets. 

Corporate  dividends  which  are  merely  a  distribution  of  capital  assets 
are  not  taxable  as  income;  but  where  the  stockholder  does  not  show  that 
extraordinary  dividends  decla'red  were  not  the  accumulation  of  earnings, 
but  were  unearned  values  of  its  capital,  such  dividends  were  taxable. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent  Dig.  §{  8-10, 
Dec.  Dig.  <&=>7.J 

At  Law.  Action  by  the  Southern  Pacific  Company  against  John  Z. 
Lowe,  Jr.,  as  United  States  Collector  of  Internal  Revenue  for  the 
Second  District  of  New  York.    Judgment  directed  for  defendant 

^s»For  other  cases  see  same  topic  &  KBY-NUMBBR  in  all  Key-N^imbered  Digests  ft  Indexes 
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Gordon  M.  Buck,  of  New  York  City,  for  plaintiff. 

H.  Snowden  Marshall,  U.  S.  Atty.,  of  New  York  City  (Ben  A. 
Matthews,  Asst.  U.  S.  Atty.,  of  New  York  City,  of  counsel),  for  de- 
fendant. 

MANTON,  District  Judge.  The  plaintiff  has  instituted  this  action 
alleging  two  causes  of  action,  seeking  to  recover  in  the  first  $131,563.80 
and  in  the  second  $183,882.64,  taxes  paid  under  the  income  tax  law. 
By  stipulation  between  the  parties  only  the  second  cause  of  action  was 
litigated,  the  first  cause  to  await  the  outcome  of  the  trial  of  the  sec- 
ond. 

This  income  tax  was  assessed  against  dividends  received  by  the 
plaintiff  during  the  first  six  months  of  1914.  EHiring  this  period,  the 
Central  Pacific  Railway  Company,  whose  entire  corporate  stock  was 
held  by  the  plaintiff,  paid  to  the  plaintiff  four  several  dividends  aggre- 
gating $18,361,597.48.    These  dividends  were  paid  as  follows: 

Jan.  10.  1914,  20%  on  preferred  stock $  3,480,000.00 

Jan.  10,  1914,  20%  on  common  stock 13,455,100.00 

Jan.    2,  1914,  special  dividend  distributing?  proceeds  of  sale  of 

land  at  Rockaway  Beach  sold  In  December,  1013. .       514,000.00 
Jan.  13,  1914,  regular   6%    dividend 912,497.48 

Making  a  total  of $18,361,597.48 

This  last  item  represents  only  the  portion  of  the.  dividend  paid  on 
January  13,  1914,  which  the  plaintiff  claims  exceeded  the  net  earn- 
ings of  the  company  during  the  period.  The  plaintiff  is  the  holder  of 
all  or -the  large  majority  of  stock  of  a  number  of  railroad  corporations, 
including  the  Central  Pacific  Railway  Company,  and  forms  a  tmified 
transportation  system.  The  earnings  of  the  companies  are  kept  to- 
gether with  the  plaintiff  as  the  banker  of  the  system.  The  Central 
Pacific  Railway  Company  kept  no  bank  account,  but  its  earnings  were 
deposited  with  the  bank  accounts  of  the  plaintiff.  If  the  railway  com- 
pany needed  money  during  this  period  for  additions  and  betterments, 
the  necessary  funds  were  advanced  by  the  plaintiff.  This  system  was 
in  practice  prior  to  the  declaration  of  the  four  dividends  in  question. 
In  fact,  the  plaintiff  has  owned  the  entire  capital  stock  of  the  Central 
Pacific  Railway  Company  ever  since  the  latter's  incorporation,  and 
from  this  it  is  claimed  by  the  plaintiff  that  it  became  neither  richer 
nor  poorer  by  the  declaration  and  payment  of  these  dividends.  Plain- 
tiff* further  claims  that  the  dividends  in  question  were  not  earned  dur- 
ing the  period  of  taxation,  to  wit,  the  first  six  months  of  1914. 

It  also  claims  that  the  proof  warrants  a  finding  that  these  dividends 
were  paid  from  surplus  resulting  from  the  operations  of  the  railway 
company  prior  to  July  1,  1909,  and  that  the  net  credits  or  debits  to 
surplus  for  each  of  the  fiscal  years  from  1910  to  1914,  inclusive,  shows 
no  such  earnings  from  which  the  dividends  in  question  might  be  paid. 
The  testimony  of  the  plaintiff's  accountants,  together  with  its  books, 
would  indicate  that  the  claim  of  the  plaintiff  was  well  founded,  so 
that  it  may  be  assumed  that  the  two  extraordinary  dividends  of  20 
per  cent,  each  on  the  preferred  and  common  stock  of  the  railway  com- 
pany, paid  in  January,  1914,  and  the  extraordinary  dividends  of  $514,- 
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000  likewise  paid  on  the  preferred  and  common  stock  in  January,  1914, 
must  have  been  paid  wholly  out  of  the  surplus  accruing  prior  to  July 
1,  1909,  and  that  at  least  $2,313,234.20  of  the  6  per  cent,  dividend 
paid  on  the  common  stock  in  June,  1914,  must  hav^e  been  paid  out 
of  the  surplus  accruing  prior  to  July  1,  1909. 

Exhibit  H  shows  the  surplus  on  June  30,  1909,  and  the  surplus  at 
the  close  of  each  fiscal  year  up  to  and  including  June  30,  1914.  On 
June  30,  1909,  the  railroad  company  had  a  surplus  of  $25,250,361. 
Dividends  paid  during  the  next  five  fiscal  years,  according  to  the  plain- 
tiff^s  books  of  account,  indicate  no  such  amount  in  the  profit  and  loss 
account  as  would  permit  of  the  payment  of  the  dividends  in  question. 
It  is  therefore  reasoned  by  the  plaintiff  that  these  moneys  paid  in 
dividends  must  have  been  paid  out  of  the  surplus  which  accrued  prior 
to  July  1,  1909;  but  how  this  surplus  is  made  up,  whether  from  earn- 
ings of  the  company  or  increase  in  value  of  land,  does  not  appear. 
The  learned  counsel  for  the  plaintiff  claims : 

"It  foUows  therefore  that  all  three  of  the  extraordinary  dividends  must 
have  been  paid  from  sarplns,  and  that  all  of  the  four  dividends  must  have 
been  jmld  from  surplus  except  $1,727»295.80 ;  the  difference  between  the  sum 
last  mentioned  and  the  amount  of  the  dividend,  or  $2,313,234  Is  the  amount 
which  must  have  been  paid  from  surplus." 

[1]  The  burden  of  proof  was  upon  the  plaintiff  to  establish  a  pay- 
ment from  the  capital,  not  from  income  as  dividends.  This  burden 
it  has  failed  to  sustain. 

When  this  tax  was  levied,  a  protest  was  made  and  a  hearing  had 
before  the  Treasury  Department,  a  brief  was  subniitted  in  behalf 
of  the  plaintiff,  and,  after  an  adverse  ruling  before  the  d^artment,  the 
plaintiff,  under  protest,  paid  the  tax,  and  now  brings  this  action  to  re- 
cover the  moneys  so  paid. 

The  Act  of  October  3,  1913  (Act  Oct  3,  1913,  c.  16,  §  II  G  [a-cl, 
38  Stat.  172,  173  [Comp.  St.  1913,  §§  6327-6329]),  provides: 

•*G.  (a)  That  the  qormal  tax  hereinbefore  Imposed  upon  Individuals  like- 
wise shall  be  levied,  assessed,  and  paid  annually  upon  the  entire  net  Income 
arising  or  accruing  from  all  sources  during  the  preceding  calendar  year  to 
every  corporation.    •    •    • 

''(b)  Such  net  InccHue  shall  be  ascertained  by  deducting  from  the  gross 
amount  of  the  income  of  such  corporation,  •  •  •  received  within  the  year 
from  all  sources,  (first)  all  *  •  •  ordinary  and  necessary  expenses  paid 
within  the  year;  •  •  •  (second)  all  losses  actually  sustained  within  the 
year;  ♦  ♦  •  (third)  the  amount  of  Interest  accrued  and  paid  within  the 
year;  ♦  ♦  ♦  (fourth)  all  sums  paid  by  it  within  the  year  for  taxes. 
^     m     m 

"(c)  The  tax  herein  imposed  shall  be  computed  upon  its  entire  net  income  ac- 
crued within  each  preceding  calendar  year  ending  December  31st.    «    *    •  " 

The  sixteenth  amendment  of  the  Constitution  gave  Congress  the 
power  to  lay  and  collect  taxes  on  income  from  whatever  source  de- 
rived, without  apportionment  'among  the  several  states,  without  re- 
gard to  any  census  or  enumeration.  This  has  been  held  to  be  consti- 
tutional. Brushaber  v.  Union  Pacific,  240  U.  S.  1,  36  Sup.  Ct.  236, 
60  L.  Ed.  493 ;  Stanton  v.  Baltic  Mining  Co.',  240  U.  S.  103,  36  Sup. 
Ct.  278,  60  L.  Ed.  546.  The  application  of  this  statute  presents  two 
questions:  First,  whether  the  dividends  in  question  may  properly  be 
238  F.— 54 
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considered  a  part  of  tlie  gross  income  of  the  plaintiff;  and,  second, 
whether  such  dividends  were  received  within  the  year. 

The  plaintiff  advances  the  claim  that  these  moneys  paid  in  divi- 
dends came  from  surplus  earnings,  and  because  they  were  surplus 
they  were,  in  fact,  an  addition  to  and  a  part  of  the  capital  of  the 
railway  company,  and  that  they  were  in  no  sense  income. 

[2]  The  defendant  contends  that  they  constitute  income  received 
within  the  year.  The  plaintiff  says  that  because  of  the  method  of 
bookkeeping  and  the  manner  of  handling  the  moneys  of  the  Central 
Pacific  Railway  Company,  in  truth  and  in  fact,  the  money  was  in  the 
actual  possession  of  the  plaintiff  at  all  times.  Be  this  as  it  may,  if 
it  was  money  earned  by  the  railway  company's  capital,  because  the 
physical  possession  and  books  of  account  represented  it  as  the  plain- 
tiff's property  by  reason  of  possession,  nevertheless  it  does  not  change 
the  ownership  of  the  property,  for  legally  it  was  the  property  of  the 
railway  company  and  that  company  was  entitled  to  all  the  rights  of 
ownership.  Therefore,  when  its  board  of  directors  permitted  the 
income  to  accumulate  into  a  surplus  so  large  that  at  a  later  day  it 
was  justified  in  declaring  special  dividends,  I  think  it  was  still  in- 
come for  the  stockholders  to  which  they  could  only  become  entitled 
when  the  dividends  were  declared. 

[3]  I  do  not  think  that  "income,"  as  used  in  the  statute,  should  be 
given  a  meaning  so  as  to  include  everything  that  comes  in.  The  true 
function  of  the  words  "gains"  and  "profits"  is  to  limit  the  meaning 
of  the  word  "income"  and  to  show  its  use  only  in  the  sense  of  re- 
ceipts which  constituted  an  accretion  to  capital.  So  the  function  of 
the  word  "income"  should  be  to  limit  the  meaning  of  the  words 
"gains"  and  "profits."  The  increased  value  of  capital  as  such  con- 
stitutes in  one  sense  a  gain  or  profit,  but  not  income.  Hence  such  gain 
or  profit  is  not  taxable,  but  only  such  profits  and  gains  as  constitute 
income  are  taxable.  This  in  substance  was  what  the  court  held  in 
Gray  v.  Darlington,  15  Wall.  63,  21  L.  Ed.  45,  and  in  Gauley  Mt. 
Coal  Co.  v.  Hays,  230  Fed.  110,  144  C.  C.  A.  4C».  " 

In  the  early  case  of  People  v.  Davenport,  30  Hun  (N.  Y.)  177, 
it  was  said  that  "income  is  that  which  capital  earns  remaining  itself 
intact."  This  definition  was  recently  adopted  in  Mitchell  v.  Doyle 
(D.  C.)  225  Fed.  437. 

While  these  moneys  remained  as  surplus  of  the  Central  Pacific 
Railway  Company,  they  were  subject  to  legitimate  use  by  order  or 
direction  of  the  board  of  directors  of  that  company.  They  were 
part  of  the  gains  or  profits  of  that  company,  and  its  business  was 
the  operation  of  a  railroad.  Although  the  plaintiff  held  the  entire 
stock  of  this  company,  it  gave  it  no  right  to  the  surplus  or  earnings. 
Indeed,  they  could  only  declare  a  dividend  by  order  of  the  board  of 
directors  of  the  railway  company,  so  that  the  plaintiff's  right  to  pos- 
session of  the  moneys  came  only  when  a  dividend  was  declared,  to 
wit,  within  the  taxing  period,  the  first  six  months  of  1914.  If  these 
dividends  were  not  received  on  the  dates  they  were  declared  and  paid, 
then  when  were  they  received? 

[4]  The  government  cannot  tax  undistributed  surplus  as  income  to 
the  stockholders  because  they  were  income  to  the  stockholder  when 
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paid  and  not  before.  While  it  may  be  tliat  the  plaintiff  owning  all 
of  the  capital  stock  of  the  Central  Pacific  Company  could  have  be- 
gun some  action  to  have  disbursed  the  surplus,  still  it  did  not  do  so. 
The  accumulation  of  surplus  of  itself  does  not  entitle  stockholders 
to  dividends.  N.  Y.  L.  E.  &  W.  R.  Co.  v.  Nickals,  119  U.  S.  296, 
7  Sup.  Ct.  209,  30  L.  Ed.  363 ;  Gibbons  v.  Mahon,  136  U.  S.  549,  10 
Sup.  Ct.  1057,  34  L.  Ed.  525;  St.  John  v.  Erie,  22  Wall.  136.  22 
L.  Ed.  743;  Union  Pacific  v.  Frank,  226  Fed.  906,  141  C.  C.  A.  510; 
Park  V.  Grant  Locomotive  Works,  40  N.  J.  Eq.  114,  3  Atl.  162. 

Indeed,  the  granting  of  dividends  is  entirely  in  the  discretion  of 
the  directors,  and,  in  3ie  absence  of  fraud,  their  action  is  not  subject 
to  review  by  the  courts.  Wilson  v.  Amer.  Ice  Co.  (D.  C.)  206  Fed. 
736;  Cook  on  Corporations  (6th  Ed.)  §  545. 

[6]  A  stockholder  has  no  interest  in  the  profit  of  a  corporation  un- 
til a  dividend  has  been  declared.  Humphreys  v.  McKissock,  140  U. 
S.  304,  11  Sup.  Ct.  779,  35  L.  Ed.  473;  U.  S.  Radiator  Co.  v.  N. 
Y.,  208  N.  Y.  144,  101  N.  E.  783,  46  L.  R.  A.  (N.  S.)  585. 

[i]  Often  receipts  come  in  which  are  but  a  change  of  capital  in- 
vestment or  which  represent  a  distribution  of  capital  assets.  In  that 
case,  there  is  no  gain  or  profit.  If  such  receipts  were  regarded  as  in- 
come, the  taxpayers'  capital  is  depleted.     Such  was  the  reasoning  in 

the  cases  of  Lynch  v.  Hornby,  236  Fed.  661, C.  C.  'A. and 

Lynch  v.  Turrish,  236  Fed.  653,  C.  C.  A.  ,  decided  March, 

1916,  in  the  Circuit  Court  of  Appeals  (Eighth  Circuit). 

From  the  evidence  here,  from  all  that  appears,  the  surplus  funds 
upon  which  the  dividends  have  been  declared  are  not  shown  to  be 
other  than  earnings  of  the  railway  company,  or  gains  and  profits. 
Counsel  has  argued  differently  in  his  brief,  but  nowhere  does  the 
testimony  or  statements  warrant  a  finding  that  this  surplus  is  an 
increase  to  capital  by  a  year  to  year  enhancement  of  the  value  of  the 
capital  of  the  railway  company  and  is  not  from  any  enhancement  of 
the  value  of  land  or  property  of  the  corporation. 

In  Stanton  v.  Baltic  Mining  Co.,  240  U.  S.  103,  36  Sup.  Ct.  278, 
60  L.  Ed.  546,  the  Supreme  Court  held  a  mining  company  obligated 
to  pay  a  tax  on  sales  of  its  ore. 

In  the  case  of  Edwards  v.  Keith,  231  Fed.  Ill,  145  C.  C.  A.  298 
(Second  Circuit),  the  plaintiff  was  a  life  insurance  agent  employed 
by  an  insurance  company  under  written  contract  to  procure  applica- 
tions for  assurance  on  the  lives  of  individuals.  As  compensation 
for  his  services,  the  insurance  company  was  obligated  to  pay  him 
a  certain  commission  on  the  first  premium  paid  by  the  assured  when 
the  policy  was  issued.  It  was  further  obligated,  as  the  assured  paid 
subsequent  renewal  premiums  for  a  certain  number  of  years,  to  pay 
the  plaintiff  a  stated  commission  on  each  of  such  renewal  premiums. 
It  was  on  these  renewal  premiums,  or  rather  on  the  commission  paid 
thereon,  that  a  tax  was  levied.    Judge  Lacombe  said : 

**If,  as  counsel  retained  for  the  purpose,  a  lawyer  argues  a  cause  for  a  cli- 
ent before  the  Court  of  Appeals  In  October,  1915,  having  received  a  retainer 
1b  August  and  his  work  being  completed  with  the  argument,  and  the  cause  is 
decided  In  December  and  his  client  pays  him  In  February,  1916,  we  cannot 
see  why  he  should  not  Include  his  retainer  In  his  Income  returned  for  1915 
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and  the  money  paid  Mm  for  argament  in  his  return  for  1916,  although  In  that 
year  (1916)  he  did  nothing— did  not  even  send  In  a  bill,  having  done  that  in 
December,  1915." 

And  further  illustrating,  the  court  said: 

"If  as  a  reward  for  long  and  faithful  service  an  industrial  corporation 
votes  to  one  of  its  employ^,  who  retires  from  active  work,  an  annual  pension, 
we  do  not  see  why  all  installments  of  that  pension  paid  in  each  calendar  year 
are  not,  under  the  statute,  income  for  that  year.** 

And  further: 

"It  may  be  noted  that,  although  fully  earned  by  work  already  done,  there 
is  no  certainty  that  the  sum  conditionally  promised  for  an  ensuing  year  will 
ever  be  paid  or  will  accrue  or  come  due ;  John  Doe  may  die  within  the  first 
year,  or  at  its  expiration  may  refuse  to  renew  his  policy,  in  which  event 
the  company  is  not  obligated  to  pay  its  agent  anything  beyond  the  amount  al- 
ready paid  him ;  the  obligation  to  pay  does  not  arise  until  John  Doe  actually 
pays  his  renewal  premium  in  cash." 

In  the  case  at  bar,  there  is  no  certainty  when  the  surplus  from 
which  the  dividends  were  paid  were,  earned,  or  that  such  surplus 
would  ever  be  distributed  as  dividends.  Financial  reverses  or  some 
other  calamity  might  have  destroyed  the  surplus,  and  the  Central 
Pacific  Company  could  not  have  distributed  the  earnings  to  the  plain- 
tiff, and  the  plaintiff  would  have  no  right  of  action  against  this  rail- 
way company  for  the  amount  of  such  loss  or  surplus. 

In  Stratton's  Independence  v.  Hojvbert,  231  U.  S.  399,  34  Sup. 
Ct.  136,  58  L.  Ed.  285,  the  court  said: 

"It  was  reasonable  that  Congress  should  fix  upon  gross  income,  without  dis- 
tinction as  to  source,  as  a  convenient  and  sufficiently  accurate  index  of  the 
importance  of  the  business  transacted.  ♦  ♦  ♦  Moreover,  Congress  evident- 
ly intended  to  adopt  a  measure  of  the  tax  that  should  be  easy  of  ascertain- 
ment and  simply  and  readily  applied  in  practice." 

Judge  Thomas,  in  Conn.  Mutual  Life  Ins  Co.  v.  Eaton  (D.  C.) 
218  Fed.  206,  held  that,  under  the  act  of  1909,  taxation  is  limited 
to  such  income  as  was  actually  received  during  that  year,  and  does 
not  include  items  which  may  have  been  earned  or  have  become  due 
but  have  not  been  collected.  This  case  was  aflSrmed  on  appeal  in  this 
Second  circuit. 

In  Herold  v.  Mutual  Life  Ins.  Co.,  201  Fed.  918,  120  C.  C.  A. 
256,  Judge  Cross,  in  the  Third  district,  said : 

"If  they  do  not  arise  from  income  received  during  the  tax  year,  but  from  in- 
come received  during  a  previous  year.  Congress  has  not  taxed  them  ♦  •  * 
more  than  once.  Concededly,  they  have  been  taxed  once  with  the  other  net 
Income  of  the  particular  year  during  which  the  company  actuaUy  received 
them  in  cash." 

It  must  be  remembered  that  the  tax  here  is  charged  upon  the  plain- 
tiff which  received  the  dividends,  and  not  the  corporation  which 
paid  them.  The  phraseology  of  the  statute  provides  for  the  gross 
amount  of  the  income  of  such  corporation  "received  within  the  year 
from  all  sources"  and  permits  of  deduction  of:  (1)  All  the  ordi- 
nary and  necessary  expenses  paid  within  the  year;  (2)  all  losses  ac- 
tually sustained  within  the  year;  (3)  the  amount  of  interest  accrued 
and  paid  within  the  year;  and  (4)  all  sums  paid  by  it  within  the 
year  for  taxes. 
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Since  these  dividends  were  received  within  the  six  months  and 
were  paid  as  part  of  the  gross  income  to  the  plaintiff  as  the  stock* 
holder  of  the  railroad  company,  and  were  received  within  the  year 
"from  all  sources,"  I  am  of  the  opinion  that  the  collector  was  right 
in  levying  this  assessment  and  collecting  this  tax;  and,  accordingly, 
there  must  be  judgment  directed  for  3ie  defendant  on  the  second 
cause  of  action. 


THE  INDEAPURA, 

(District  Court,  D.  Oregon.    December  18,  1916.) 

No.  4757. 

1.  GUfflOMB   AND    USAOXS   ^S»15(l) — ^APPLICATION  AND   OPERATION — ^EXPLANA- 

TION OF  Contract. 

While  a  custom  or  usage  is  never  admissible  to  contradict,  or  to  con- 
trol or  vary,  the  positive  stipulations  of  a  written  contract,  it  has  a  prop- 
er and  well-settled  office  and  function  in  trade  to  ascertain  and  explain 
the  meaning  and  intention  of  parties  to  contracts,  whether  written  or 
parol,  where  this  cannot  be  done  without  the  aid  of  extrinsic  evidence. 

[Ed.  Note. — For  other  cases,  see  Customs  and  Usages,  Cent.  Dig.  §§  30, 
31,  33 ;   Dec.  Dig.  <S=>15(1) ;  Evidence,  Cent.  Dig.  8  1946.] 

2.  Shipping  ^=»125 — Liabilitt  for  Loss  of  Cargo — ^Deviation — Effect  of 

Custom  and  Usage. 

The  going  into  dry  dock  in  Hong  Kong  of  a  steamship  with  part  of  a 
cargo  on  board,  which  had  been  transshipped  to  her  under  through  bills 
of  lading,  where  it  was  in  accordance  with  the  general  custom  of  the 
port,  was  a  customary  incident  of  the  voyage,  and  not  a  deviation  which 
rendered  her  or  her  charterer  liable  for  loss  of  cargo  while  in  the  dry 
dock. 

[Ed.  Note. — F6r  other  cases,  see  Shipping,  Cent  Dig.  ((  459,  460,  466; 
Dec.  Dig.  <S=>125.] 

8.  Insurance  ^=>314 — ^Marine  Insurance— Oause  of  Loss — ^Deviation — 
Effect  of  Custom  and  Usage. 

Such  act  of  the  vessel,  being  customary,  and  not  a  deviation,  did  not 
affect  the  right  of  the  charterer  to  recover  on  a  policy  insuring  its  freight. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  8S  722-737 ;  Dec. 
Dig.  <©=»314.] 

In  Admiralty.  Suit  by  the  British  &  Foreign  Marine  Insurance  Com- 
pany, Limited,  against  the  Portland  &  Asiatic  Steamship  Company,  the 
steamship  Indrapura,  the  Indrapura  Steamship  Company,  Limited, 
claimant,  in  which  the  Oregon- Washington  Railroad  &  Navigation 
Company  intervened.  Decree  for  respondents,  and  on  cross-libel  for 
the  Portland  &  Asiatic  Steamship  Company  against  libelant 

Andros  &  Hengstler,  of  San  Francisco,  Cal.,  for  libelant. 

Bauer  &  Greene  and  A.  H.  McCurtain,  all  of  Portland,  Or.,  for  the 
Indrapura  and  Indrapura  S.  S.  Co. 

Arthur  C.  Spencer  and  C.  E.  Cochran,  both  of  Portland,  Or.,  for 
Portland  &  Asiatic  S.  S.  Co.  and  Oregon- Washington  R.  &  Nav.  Co. 

WOLVERTON,  District  Judge.  What  has  previously  been  deter- 
mined on  exceptions  to  the  libel  in  this  case  I  find  no  occasion  for 

^=>For  other  cases  sm  same  topic  Jk  KBY-NUMBBR  In  aU  Key-Numbered  DigesU  A  Indexes 
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amending  or  modifying.  By  averment  in  .the  libel  it  appears  that  the 
steamship  Indrapura  was  put  in  dry  dock  without  maritime  necessity 
therefor.  Controverting  this  averment,  two  of  the  respondents  answer 
that  it  is  true  the  Indrapura  was  put  into  dry  dock  with  a  partial 
cargo  on  board,  but  that  this  was  done  in  pursuance  of  a  usage  and 
custom  which  was  general  as  to  the  port  of  Hong  Kong  and  the  ports 
of  the  Orient  and  of  the  world,  and  that  such  usage  and  custom,  as  it 
respects  the  port  of  Hong  Kong,  has  its  basis  upon  the  conditions  that 
prevail  and  have  prevailed  for  a  great  length  of  time  relating  to  the 
shipment  and  transshipment  of  cargo.  The  sole  question  that  now 
arises  is,  what  eflFect  such  usage  and  custom,  if  it  exists,  has  as  it  re- 
spects the  bills  of  lading  or  the  policy  of  insurance  of  freight  by  the 
British  &  Foreign  Marine  Insurance  Company.  This  question  is  not 
dominated  in  the  least  particular  by  the  former  opinion  of  this  court 
on  the  exceptions  to  the  libel. 

Pertaining  to  the  question  of  fact  as  to  whether  the  alleged  usage 
and  custom  exists,  I  am  persuaded  that  it  does,  and  that  it  has  so  ex- 
isted for  a  long  period  of  time  as  it  relates  to  the  port  of  Hong  Kong; 
but  the  proofs  are  inadequate  to  show  that  it  exists  in  the  Orient  gen- 
erally or  in  other  ports  of  the  world.  It  was  the  common  practice  in 
the  transshipment  of  cargo  for  ships  to  discharge  in  the  stream  upon 
lighters,  and  then  reload  from  the  lighters  into  ships  for  carrying  the 
cargo  forward  on  the  voyage.  There  are  other  means  of  discharging 
cargo  for  transshipment,  namely,  by  discharging  on  wharves,  or  "go- 
downs,"  as  they  are  called,  such  cargo  being  taken  from  these  places  of 
deposit  for  carriage  to  destination ;  but  the  transshipment  is  generally 
accomplished  through  means  and  by  use  of  lighters,  as  above  indicated. 
The  facilities  for  placing  vessels  in  dry  dock  at  the  port  are  or  were  at 
the  time  inadequate  for  prompt  service,  and  vessels  were  required  to 
bide  their  turn  when  found  convenient  and  necessary  that  they  should 
go  into  dry  dock. 

Shortly  prior  to  the  docking  of  the  Indrapura  in  the  present  instance, 
she  had  come  into  port  from  Portland  with  cargo.  This  she  had  un- 
loaded. Immediately  prior  to  going  into  dry  dock,  she  took  on  from 
lighters  a  partial  cargo,  consisting  of  jute  and  gunnies,  some  200  tons 
in  weight,  and  some  other  light  materials.  She  had  been  in  dry  dock, 
the  third  engineer  says,  six  months  before,  but  the  captain  says  about 
February,  1902,  which  would  have  been  nine  months  before;  the  char- 
ter party  requiring  that  she  be  docked  at  least  every  six  months.  For 
two  or  three  reasons  it  was  necessary  that  she  go  into  dry  dock  again: 
One,  to  have  her  hull  scraped  and  painted ;  another,  that  her  British 
passenger  license  had  expired,  and,  according  to  the  requirements  of 
the  British  Board  of  Trade,  a  survey  was  necessary  before  issuing  a 
new  passenger  certificate ;  and,  still  another,  that  a  Lloyd's  survey  was 
required  at  the  time  for  her  proper  classification  before  proceeding  on 
her  voyage  back  to  Portland. 

Although  the  captain  objected  to  taking  the  cargo  on  board  before 
docking,  even  to  the  extent  of  protesting,  for  the  reason  that  he  "did 
not  care  about  accepting  the  responsibility  of  inflammable  cargo  being 
on  board  of  the  ship  any  longer  than  necessary,"  Mr.  Allan  Quneron, 
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the  general  agent  for  the  Portland  &  Asiatic  Steamship  Company,  di- 
rected him  to  proceed,  and  he  did  so.  Cameron  denies  that  there  was 
definite  objection  on  the  part  of  the  captain  to  taking  on  the  partial 
cargo;  but  in  this  it  appears  he  is  mistaken,  for  the  chief  officer  sup- 
ports the  captain's  statement.  Cameron's  reasons  for  taking  on  the 
cargo  before  docking  were  that  otherwise  storage  elsewhere  would  have 
been  necessary,  and  the  ship  would  have  been  subjected  to  charges 
therefor. 

Now,  as  to  the  usage  and  custom.  A  number  of  reliable  witnesses, 
all  of  whom  were  in  position  to  know  whereof  they  deposed,  have 
testified  to  its  existence  at  the  port  of  Hong  Kong  at  the  time  and  for 
many  years  prior  thereto.  These  consist  of  Armsden,  the  chief  en- 
gineer of  the  Indrapura,  HoUingsworth,  the  captain,  and  Cameron,  the 
general  agent  of  the  Portland  &  Asiatic  Steamship  Company ;  also  of 
Raphael  Solomon  Judah,  of  the  Colony  of  Hong  Kong,  and  head  of 
the  shipping  department  of  David  Sassoon  &  Co.,  Limited;  Charles 
Adolphe  Henri  Westerburger,  shipping  manager  in  the  firm  of  Arn- 
hold,  Karberg  &  Co. ;  Charles  Montague  Ede,  general  manager  of  the 
Union  Insurance  Society  of  Canton,  Limited,  and  of  the  China  Traders' 
Insurance  Company,  both  marine  insurance  companies ;  Edbert  Ansgar 
Hewett,  superintendent  in  Hong  Kong  of  the  Peninsular  &  Oriental 
Steam  Navigation  Company ;  Douglas  William  Craddock,  general  traf- 
fic agent  to  the  Canadian  Pacific  Railway  Company ;  Frederick  Joseph 
Halton,  agent  of  the  Pacific  Mail  Steamship  Company;  and  Thomas 
Arthur,  a  member  of  the  firm  of  Goddard  &  Douglas,  marine  surveyors, 
and  surveyors  to  practically  all  the  local  insurance  companies. 

True,  some  of  these  witnesses  testify  respecting  the  practice  of  their 
own  companies,  such  as  Judah,  of  David  Sassoon  &  Co.,  and  Craddock, 
of  the  Canadian  Pacific  Railway  Company;  but  their  testimony  is 
strongly  corroborative  of  the  general  practice  and  custom  prevailing 
at  Hong  Kong,  as  unequivocally  asserted  by  the  other  witnesses.  The 
question  propounded  to  these  witnesses  as  to  the  custom  was  somewhat 
stereotyped,  and  perhaps  called  for  a  conclusion,  and  not  the  fact ;  but 
subsequent  questions  succeeded  in  bringing  out  in  a  fair  way  the  real 
conditions  and  practice  prevailing  at  Hong  Kong.  The  reason  gen- 
erally given  for  stich  dockage  with  partial  cargo  is  very  well  exempli- 
fied by  the  answer  of  Judah,  as  follows : 

"It  Is  much  safer,  so  far  as  cargo  Is  concerned,  to  dry-dock  the  vessel  with 
so  much  cargo  as  she  may  happen  to  have  on  board,  as  much  less  risk  of  dam- 
age by  breakage,  loss,  theft,  bad  handling,  fire,  and  rain  is  run  by  following 
this  course  than  if  the  cargo  were  unloaded.  This  course  saves  double  han- 
dling and  its  attendant  risks,  and  It  also  saves  the  great  danger  of  open  light- 
erage, with  its  great  risk  of  damage  by  Are  and  water.  Insurance  companies 
run  less  risk  of  loss  when  cargo  is  taken  into  dry  dock  than  when  it  is  un- 
loaded." 

From  all  this  testimony  I  am  firmly  persuaded  that  in  November, 
1902,  and  for  many  years  prior  thereto,  a  general  usage  and  custom 
existed  and  prevailed  at  the  port  of  Hong  Kong  for  vessels  to  go  into 
dry  dock  with  partial  cargo,  for  the  purpose  of  survey,  and  for  clean- 
ing and  painting  the  hulls,  and  for  ascertaining  whether  they  were 
seaworthy  to  enter  upon  further  voyages. 
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[1]  Custom  and  usage  to  be  available  for  any  purpose  should  be 
well  defined  and  established  by  clear  and  convincing  proofs,  so  that 
henceforth  there  can  scarcely  be  a  doubt  of  its  actual  existence.  Such, 
however,  I  deem  to  be  the  effect  of  the  proofs  here  adduced.  It  is 
never  proper  to  resort  to  any  usage  or  custom  to  control  or  vary  the 
positive  stipulations  of  a  written  contract,  nor,  a  fortiori,  in  order  to 
contradict  them.  The  Reeside,  20  Fed.  Cas.  No.  11,657;  De  Witt  v. 
Berry,  134  U.  S.  306,  312,  10  Sup.  Ct.  536,  33  L.  Ed.  896. 

But,  while  usage  or  custom  is  never  admissible  to  subvert  settled 
rules  of  law,  nor  to  contradict,  modify,  or  explain  that  which  is  plain 
and  unambiguous  in  contracts,  it  nevertheless  has  a  proper  and  well- 
settled  office  and  function  in  trade,  which  is  to  ascertain  and  explain 
the  meaning  and  intention  of  parties  to  contracts,  whether  written  or 
parol,  where  this  cannot  be  done  without  the  aid  of  extrinsic  evidence. 
Such  evidence  is  admissible  on  the  theory  that  the  parties  knew  of  the 
custom  or  usage  when  they  entered  into  contractual  relations,  and  pre- 
sumably contracted  with  reference  to  it.  Barnard  v.  Kellogg,  10  Wall. 
383, 19  L.  Ed.  987;  Robinson  v.  United  States,  13  WaU.  363,  20  L.  Ed. 
653.  Hence  it  was  said  in  Hostetter  v.  Park,  137  U.  S.  30,  40,  11  Sup. 
Ct.  1,4  (34  L.  Ed.  568): 

"It  Is  weU  settled  that  parties  who  contract  on  a  snbject-matter  concern- 
ing which  known  usages  prevail  incorporate  such  usages  by  ImpUcation  into 
their  agreements,  if  nothing  is  said  to  the  contrary." 

This  case  had  its  origin  in  an  alleged  deviation,  the  facts  being,  as 
found  by  the  Circuit  Court,  from  which  the  appeal  was  prosecuted, 
that  the  towboat  Iron  Mountain,  having  in  tow  several  barges,  among 
which  was  Ironsides  No.  3,  with  partial  cargo  aboard,  left  Pittsburg, 
bound  for  New  Orleans,  and  arrived  safely  at  Mt.  Vernon,  Irid.  At 
that  point  the  towboat  detached  from  her  fleet  Ironsides  No.  3,  and 
proceeded  upstream  to  certain  piles,  where  some  com  was  taken  aboard. 
From  there  the  barge  was  towed  across  the  river,  and  took  on  com  at 
two  landings  on  the  Kentucky  side ;  the  second  being  what  was  known 
as  Whitmon's  Landing.  While  backing  out  from  Whitmon's  Landing 
the  barge  sank,  with  total  loss  of  cargo.  The  respondents  justified 
their  action  in  detaching  the  barge  and  proceeding  to  other  points  on 
the  ground  that  it  was  in  accordance  with  the  usage  and  custom  of 
trade  and  navigation  on  the  Ohio  and  Mississippi  rivers.  The  usage 
and  custom  being  proven,  this  was  sustained  as  a  valid  defense  to  the 
deviation  alleged  by  the  libel. 

The  case  of  Marx  v.  National  Steamship  Co.,  22  Fed.  680,  is  in- 
structive. The  steamer  Euphrate  took  a  cargo  at  Marseilles  for  New 
York  to  be  transshipped  at  London,  "in  and  upon  the  steamship  called 
the  Canada,  *  *  *  and,  failing  shipment  by  said  steamer,  then 
by  other  steamer,  or  following  steamer  of  this  line,  for  which  the  goods 
shall  arrive  in  time."  The  Euphrate  having  arrived  too  late  to  meet 
the  Canada,  and  there  being  no  other  ship  of  that  line  to  arrive  within 
22  days,  the  cargo  was  forwarded  by  a  boat  of  another  line,  aboard 
which  it  was  lost.  It  was  shown  at  the  trial  that  it  was  usual  and  cus- 
tomary, when  goods  were  received  at  London  to  be  dispatched  by  a 
through  bill  of  lading,  to  forward  them  by  steamer  of  some  other  line 
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in  case  the  goods  were  likely  to  be  detained  upwards  of  a  week  beyond 
the  next  usual  sailing  day.  Judge  Brown,  in  construing  the  bills  of 
lading,  did  so  in  the  light  of  the  proven  usage  and  custom  obtaining  at 
London,  and  held  the  respondent  fiot  liable.  In  the  course  of  his  opin- 
ion the  learned  judge  has  this  to  say : 

"In  construinff  MUs  of  lading,  as  in  constrning  other  commercial  instru- 
ments, it  Is  the  right  and  duty  of  the  court  to  look,  not  only  to  the  language 
employed,  but  to  the  subject-matter,  and  to  the  surrounding  circumstances,  in 
order  to  determine  the  proper  effect  of  the  language  used,  by  putting  Itself,  so 
far  as  possible,  in  the  place  of  the  contracting  parties.  It  has  regard,  there- 
fore, to  all  the  prevaUing  usages  and  customs  of  business." 

These  two  cases  illustrate  very  well  the  true  and  legitimate  applica- 
tion of  usage  and  custom  for  the  interpretation  of  contracts,  and  its 
pertinency  for  ascertaining  and  determining  whether  there  has  been  a 
deviation  in  a  ship's  voyage.  It  is  strongly  asserted  by  the  court,  in 
Constable  v.  National  Steamship  Co.,  154  U.  S.  51,  66,  14  Sup.  Ct. 
1062,  1068  (38  L.  Ed.  903)  that : 

"If  such  deviation  be  a  customary  incident  of  the  voyage,  and  according 
to  the  known  usage  of  trade,  it  neither  avoids  a  policy  of  insurance,  nor  sub- 
jects the  carrier  to  the  responsibility  of  an  insurer.*' 

The  court  cites  Oliver  v.  Maryland  Ins.  Co.,  7  Cranch,  487,  3  L.  Ed. 
414,  Columbian  Ins.  Co.  v.  Catlett,  12  Wheat.  383,  6  L.  Ed.  664,  and 
Hostetter  v.  Park,  supra,  in  support  of  the  assertion.  See,  also,  Eddy 
V.  Northern  S.  S.  Co.,  79  Fed.  361,  and  The  F.  J.  Luckenbach,  213 
Fed.  670,  as  to  the  application  of  proven  usage  and  custom  in  the  inter- 
pretation of  policies  of  marine  insurance  and  charter  parties. 

[2]  Now,  it  is  urged  with  strong  emphasis  that  the  bills  of  lading 
in  the  instant  case  are  susceptible  of  clear  construction  withoilf  resort 
to  the  alleged  usage  and  custom  respecting  dry-docking  at  Hong  Kong, 
and  that,  if  the  ship  desired  the  privilege  of  going  into  dry  dock  with 
cargo  on  board,  it  should  have  had  an  express  stipulation  to  that  effect. 
The  bills  of  lading  read: 

"Shipped  ♦  ♦  •  on  board  the  steamer  ♦  ♦  ♦  now  lying  in  the 
port  of  Calcutta  and  bound  for  Hong  Kong,  to  be  there  delivered  to  the 
agents  of  the  Portland  &  Asiatic  Steamship  Company,  to  be  by  them  trans- 
shipped to  the or  other  of  that  company's  steamers  bound  for  Port- 
land, Or.,  *  «  «  and  being  marked  as  per  margin  to  be  carried  upon  said 
steamer  (with  leave  to  tow  and  assist  vessels  in  distress;  to  sail  with  or 
without  pilots;  to  transship  to  any  other  steamers;  to  warehouse  or  lighter 
from  steamer  to  steamer,  and  from  steamer  to  shore;  and  with  liberty  to  call 
at  any  port  or  ports  in  or  out  of  the  customary  route  in  any  order),  unto  the 
port  of  Portland,  Oregon  (acts  of  God    •    •    •    excepted)." 

The  wording  takes  no  account  of  dry-docking  at  the  port  of  Hong 
Kong,  and  from  the  reading  it  would  seem  that  nothing  is  left  for  con- 
struction, especially  as  to  the  point  in  controversy.  But  when  we  come 
to  consider  that  there  is  no  deviation,  if  account  is  taken  of  the  usage 
and  custom,  by  placing  vessels  with  partial  cargoes  in  dry  dock  at  that 
port)  we  realize  that  it  was  not  essential  that  the  bills  of  lading  make 
note  of  the  custom,  by  way  of  an  exception,  in  order  to  permit  the  dry- 
docking  to  be  done.  The  custom  allowed  it  to  be  done,  and  it  was 
only  necessary  to  name  the  ports  of  beginning  and  destination  of  the 
voyage  and  the  general  route  to  be  pursued.    In  view  of  the  custom,  in 
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SO  going  into  dry  dock,  there  was  no  deviation.  Such  was  the  conclu- 
sion reached  in  the  case  of  Hostetter  v.  Park,  supra,  where  the  barge 
was  detached  at  Mt.  Vernon  from  other  barges  in  tow  and  taken  across 
the  Ohio  river  to  take  on  cargo  on  that  side ;  also  in  the  case  of  Marx 
V.  National  Steamship  Co.,  supra,  where  the  cargo  was  shipped  from 
London  on  a  vessel  of  another  line  than  that  designated  in  the  bills  of 
lading.  The  things  done  were  in  pursuance  of  a  custom  and  usage, 
and  therefore  did  not  constitute  a  deviation.  Whether  it  be  said  that 
the  usage  and  custom  are  to  be  read  into  the  bills  of  lading,  or  that 
such  contracts  are  to  be  construed  with  reference  thereto,  makes  but 
little  difference.  The  real  condition  was,  in  view  of  the  custom,  a  thing 
with  relation  to  which  the  parties  contracted,  that  the  voyage  antici- 
pated, if  convenient,  the  dry-docking  of  the  steamship  Indrapura  be- 
fore proceeding  on  her  journey  hence  from  Hong  Kong  to  Portland, 
Or.  As  to  this,  the  parties  must  be  considered  to  have  been  in  accord, 
and  it  was  not  necessary  to  write  it  into  the  contract,  because  they  con- 
tracted with  reference  to  its  existence.  So  it  is  there  was  no  deviation 
by  observing  and  pursuing  the  custom. 

Some  question  is  raised  as  to  whether  the  voyage  had  been  begun 
when  the  ship  was  put  into  dry  dock.  But  the  cargo  was  on  its  way  to 
Portland,  and  had  been  on  its  way  since  its  shipment  at  Calcutta ;  and 
as  to  the  cargo,  there  would  have  been  a  deviation  by  placing  the  ship 
in  dry  dock  with  it  aboard,  had  it  not  been  for  the  custom  allowing  and 
permitting  such  a  thing  to  be  done  at  Hong  Kong  while  on  its  voyage 
to  destination. 

Another  question  is  made  that  the  custom  and  usage  was  not  general, 
and  h^ce  not  binding  on  the  shipper.  As  I  construe  the  matter,  the 
custom  was  general  as  to  the  port  of  Hong  Kong — everybody  observed 
it,  all  ships  with  partial  cargo  on  board  were  at  liberty  to  take  dry  dock 
in  pursuance  of  it  without  incurring  the  irregularity  of  a  deviation, 
and  hence  all  persons  shipping  through  the  port  were  bound  to  take 
note  of  its  existence.  The  custom  was  therefore  binding  on  the  shipper 
as  well  as  the  carrier,  and  this  whether  the  shipper  lived  at  the  port  or 
at  some  foreign  port.    See  Marx  v.  National  Steamship  Co.,  supra. 

[3]  The  Portland  &  Asiatic  Steamship  Company  has  interposed  a 
cross-libel,  whereby  it  seeks  to  recover  from  die  British  &  Foreign 
Marine  Insurance  Company  insurance  on  the  freight  for  carriage  of 
the  goods  lost.  The  considerations  touching  the  alleged  deviation  are 
as  applicable  here  in  favor  of  the  assured,  if  not  with  stronger  persua- 
sion, as  they  were  to  the  shipper  in  the  main  case.  The  amount  of  loss 
under  the  policy  was  $1,225.80. 

The  decree  of  the  court  will  therefore  be  that  the  libelant  take  noth- 
ing by  its  libel,  and  that  the  Portland  &  Asiatic  Steamship  Company 
recover  from  the  British  &  Foreign  Marine  Insurance  Company  the 
sum  of  $1,225.80,  and  interest  thereon  at  6  per  cent,  per  annum  from 
July  25,  1903,  the  date  of  the  final  adjustment  of  general  average  and 
the  apportionment  of  the  proceeds  of  the  cargo. 
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In  re  HEICHBNBURG, 

(District  Court,  M.  D.  Pennsylvania.     January  29,  1917.) 

1.  Ai;eens  ^=»62 — ^Natubaxjzation — OoNxiNxrous  Residence — ^Temfobabt  Ab- 
sence. 

That  an  alien,  after  establishing^  a  residence  in  the  country,  is  tem- 
porarily absent  on  business  trips  as  a  traveling  salesman,  does  not  pre- 
vent his  residence  being  continuous,  necessary,  under  Act  June  29,  1906, 
c.  3592,  8  4,  subd.  4,  34  Stat.  596  (Comp.  St  1913,  8  4352),  for  naturaUzation. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Gent  Dig.  {8  123-125;  Dec. 
Dig.  <®=»62.] 

'2,  Aliens  ^=»68 — ^Natubalization — ^Witnesses. 

The  knowledge  of  witnesses  to  show  continuous  residence  in  the  country 
for  five  years  of  an  applicant  for  naturalization,  need  be  only  appro- 
priate to  the  possibilities  of  the  case,  and  it  is  enough  that  they  usually 
saw  him  on  his  return  from  business  trips  abroad,  and  often  while  at 
home  with  his  family,  and  corresponded  with  him,  and  visited  and  had 
personal  knowledge  of  his  life  and  habits  during  all  the  period. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Cent  Dig.  §8  138-145;  Dec. 
Dig.  <5=»68.] 

In  the  matter  of  the  application  of  Frank  Reichenburg  for  admis- 
sion to  United  States  citizenship.    Certificate  allowed. 

Paul  G.  Smith,  of  Harrisburg,  Pa.,  for  applicant. 

Thos.  B.  Shoemaker,  of  Philadelphia,  Pa'.,  for  the  United  States. 

WITMER,  District  Judge.  The  applicant,  Frank  Reichenburg,  a 
native  of  Germany,  came  to  the  United  States  from  Mexico  March  23, 
1903,  and  resided  for  a  time  at  Chattanooga,  Tenn.'  Afterwards  he 
came  to  York,  Pa.,  and,  residing  there  for  a  short  interval,  he  came  to 
Harrisburg.    In  his  testimony  he  says : 

*'I  lived  in  Harrisburg,  Pa.,  and  made  that  city  my  home  from  the  spring 
of  1904  to  July,  1907 ;  then  I  moved  to  Philadelphia,  renting  a  house  and  liv- 
ing at  Fifty-Seventh  street  and  Whitby  avenue  until  January,  1910;  then 
I  changed  my  residence  to  No.  436  North  street,  Harrisburg,  Pa.,  which  city 
has  been  my  residence  and  home  ever  since.  At  the  present  time  I  am  living 
with  my  wife  and  two  ctiildren  at  1352  State  street" 

The  applicant  has,  during  all  of  this  time,  imtil  recently,  been  in  the 
employ  of  the  Fredbrenner  Lumber  Company,  of  Cincinnati,  Ohio, 
with  offices  at  Alexandria,  La.,  as  traveling  salesman,  selling  lumber 
in  the  United  States  and  Europe.    Concerning  his  travels,  he  says : 

"In  December,  1907,  I  was  sent  abroad  by  my  firm  to  sell  lumber  in  Europe. 
I  returned  from  said  business  trip  on  or  about  April,  1908.  From  April, 
1908,  until  December,  1912,  at  various  times  I  was  sent  by  my  firm  on  business 
trips  to  Europe,  always  returning  to  my  legal  residence  in  America  after  my 
business  ha  Europe  was  completed.  From  December,  1912,  until  April,  1913, 
I  was  traveling  for  my  employers  In  the  United  States.  On  or  about  AprU 
1,  1913,  I  was  sent  by  my  firm  to  Europe  on  a  business  trip.  On  or  about 
October,  1914,  having  finished  my  business  in  Europe,  and  being  in  Paris, 
France,  I  endeavored,  to  get  passage  home,  but  on  account  of  the  outbreak 
of  the  European  war  the  French  authorities  would  not  allow  me  to  saU. 
Although  making  every  effort  to  get  back,  and  calling  upon  the  United  States 
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Ambassador  for  the  purpose  of  securing  permission  to  come  home,  It  was 
not  until  on  or  about  June  16,  1915,  that  I  was  able  to  get  back  to  the  United 
States.'* 

Since  then  he  has  been  away  from  Harrisburg  at  short  intervals. 
The  two  witnesses  produced  by  the  applicant  testified  that  they  have 
known  him  for  more  than  nine  years ;  that  they  were  personal  friends 
of  the  applicant  and  his  wife;  that  they  visited  and  saw  each  other 
frequently;  that  applicant's  wife  taught  French  to  the  children  of  one 
of  the  witnesses,  Mr.  Kitner ;  that  the  other  witness,  Mrs.  Hardy,  lived 
in  the  same  house  with  the  applicant  and  wife  for  over  five  years ;  that 
they  saw  or  talked  to  applicant  every  time  he  came  from  his  business 
trips.  These  witnesses  also  corroborated  applicant  as  to  the  facts  of 
his  residence,  and  further  testified  as  to  his  good  moral  character  and 
attachment  to  the  principles  of  the  Constitution. 

The  Officer  of  the  Naturalization  Bureau  opposes  the  granting  of  fhe 
citizenship  on  the  ground  that  under  the  statute  applicable  thereto: 

"The  applicant  has  not  established  a  residence  for  naturalization  purposes, 
and  that  the  witnesses  produced  by  the  applicant  do  not  satisfy  the  statute 
as  to  facts  of  residence." 

The  moral  character  and  other  necessary  qualifications  of  the  appli- 
cant are  not  disputed. 

[1]  The  statute  provides  that : 

"It  shaU  be  made  to  appear  to  the  satisfaction  of  the  court  admitting  any  alien 
to  citizenship  that  immediately  preceding  the  date  of  his  application  he  has 
resided  continuously  within  the  United  States  five  years  at  least,  and  within 
the  State  or  Territory  where  such  court  is  at  the  time  held  one  year  at  least." 
Comp.  St.  1913,  i  4352. 

The  matter  irf  dispute  here  has  to  do  with  the  character  of  the 
applicant's  residence  in  the  United  States,  whether  under  the  facts  as 
developed  by  his  witnesses  and  his  own  testimony,  coupled  with  his 
conduct  under  the  circumstances  of  his  employment  during  the  five 
years  preceding  his  application,  he  has  resided  continuously  within  the 
United  States  five  years  at  least. 

As  contended  by  the  government,  it  may  be  conceded  that  residence 
does  not  always  depend  upon  the  party's  expressed  intention,  yet  it 
will  not  be  gainsaid  that  it  largely  depends  upon  such,  and  as  gathered 
from  his  acts  and  demeanor,  attending  his  abiding  in  whatever  place 
that  may  be.  "The  transient  visit  of  a  person  for  a  time  at  a  place 
does  not  make  him  a  resident  while  there ;  something  more  is  necessary 
to  entitle  him  to  that  character.  There  must  be  settled,  fixed  abode, 
an  intention  to  remain  permanently  at  least  for  a  time,  for  business  or 
other  purposes,  to  constitute  a  residence  within  the  legal  meaning  of 
that  term.  Penfield  v.  Chesapeake  Co.,  134  U.  S.  357,  10  Sup.  Ct  566, 
33  L.  Ed.  940. 

That  the  applicant  had  a  residence  here  under  the  showing  made  is 
easily  determined  in  his  favor,  but  was  such  residence  continuous,  or 
was  it  interrupted  by  his  going  away  on  his  employer's  business  to 
Europe?  Now,  if  the  matter  of  residence  cannot  be  predicated  on  a 
transient  visit,  or  anything  short  of  settled,  fixed  abode,  an  intention  to 
remain  permanently,  surely  by  the  same  principle  it  cannot  be  lost  to 
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him  who  goes  abroad,  like  the  applicant  went  on  the  business  of  his 
employer,  returning  from  time  to  time  as  his  business  was  transacted 
and  his  mission  was  concluded.  Judged  by  whatever  standard  that 
may  be  applied,  the  only  logical  conclusion  to  be  drawn  for  the  conduct 
of  the  applicant,  as  disclosed  by  the  record  in  this  case,  is  that  he  re- 
sided continuously  within  the  United  States  within  the  meaning  of  the 
statute. 

Courts  have  repeatedly  construed  the  meaning  of  the  term  "resided 
continuously"  and  have  uniformly  held  that  the  term  is  not  used  literal- 
ly as  requiring  the  applicant  to  remain  at  all  times  physically  within 
the  jurisdiction,  but  that  the  term  applies  to  changes  of  "domicile" 
only.    Thus,  in  Re  Schneider  (C.  C.)  164  Fed.  335,  336,  Ward,  J.,  said : 

"The  word  'contlnnoTisly/  which  is  not  found  in  the  act  of  1802,  cannot  be 
construed  literally;  else  a  resident  of  New  Tork  would  lose  his  right  if  he 
paid  a  visit  to  Europe  at  any  time  during  the  first  four  years  of  his  residence, 
or  spent  a  day  in  Jersey  City  within  the  year  Immediately  preceding  the  day 
of  filing  his  petition.  The  use  of  the  word  may  be  to  prevent  any  intermediate 
change  of  domicile  during  the  five  years.  If  Congress  had  meant  that  the 
alien  must  remain  actually  within  the  territory  of  the  United  States  uninter- 
ruptedly during  the  five  years,  it  would  have  used  language  like  that  of  Act 
March  3.  1813.  c.  42.  S  12,  2  Stat  811  [Comp.  St  1913.  {  4360]:  'For  the  con- 
tinued term  of  five  years  next  preceding  his  admission  as  aforesaid  have  re- 
sided within  the  United  States  without  being  at  any  time  during  the  said 
five  years  out  of  the  territory  of  the  United  States.' " 

The  same  construction  is  quoted  with  approval  and  followed  in 
United  States  v.  Rockteschell,  208  Fed.  530,  125  C.  C.  A.  532.  In 
both  the  Schneider  and  the  Rockteschell  Cases  the  question  was  wheth- 
er a  sailor,  after  acquiring  a  residence  or  domicile  in  this  country, 
abandoned  the  same  by  following  his  occupation  and  going  to  sea,  or 
whether  he  still  "resided  continuously,"  within  the  meaning  of  the  act, 
at  his  old  domicile,  although  absent  practically  the  whole  of  the  five- 
year  period  on  voyages. 

In  the  Schneider  Case  the  applicant  arrived  at  New  York  from  Liv- 
erpool on  November  1,  1902,  and  took  up  his  residence  there.  Subse- 
quently he  enlisted  in  the  Navy,  and  while  in  said  service  took  out  his 
first  papers  December  26,  1905.  He  filed  his  petition  for  a  certificate 
of  citizenship  June  3,  1908.  He  produced  an  honorable  discharge  for 
four  years'  service  in  the  Navy.  During  this  space  of  four  years  he 
was  only  home  several  times  for  brief  periods  on  shore  leave. 

In  the  Rockteschell  Case,  which  was  a  question  of  cancellation  of 
certificate,  the  respondent  only  returned  to  his  domicile  at  irregular  in- 
tervals and  for  comparatively  short  periods  of  time.  Here  the  court, 
after  following  the  same  line  of  reasoning  as  in  the  Schneider  Case, 
further  on  page  533  of  208  Fed.  (125  C.  C.  A.  332)  saic}: 

"To  iestabllsh  a  residence  there  must  doubtless  be  a  concurrence  of  act  and 
Intent;  but,  when  once  established,  temporary  absences  from  time  to  time, 
unaccompanied  by  an  intent  to  abandon  or  change  the  residence,  do  not  oi>- 
erate  to  interrupt  the  continuity  thereof.  There  Is  nothing  in  the  naturaliza- 
tion act,  other  than  the  phrase  itself,  *has  Msided  continuously  within  the 
United  States,*  to  Indicate  a  purpose  upon  trie  part  of  Congress  to  require 
continuous  physical  presence,  and  in  the  practical  administration  of  the  law 
such  a  construction  would  entail  consequences  harsh  in  the  extreme.  Within 
reasonable  limits,  therefore,  it  is  a  question  of  fact,  to  be  determined  in  the 
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light  of  all  the  attendant  circumstances  of  each  particular  case,  whether  the 
continuity  of  residence  has  been  broken  by  temporary  absences/' 

Among  other  cases  cited  by  counsel  for  the  applicant,  the  following 
are  in  support  of  the  conclusion  reached :  In  re  Timourian  (D.  C.)  225 
Fed.  570;  In  re  Deans  (D.  C.)  208  Fed.  1018;  United  States  v.  Cantini 
(D.  C.)  199  Fed.  857;  In  re  Cantini,  212  Fed.  925,  129  C.  C  A.  445. 

[2]  As  to  the  sufficiency  of  the  witnesses  produced  by  the  applicant 
it  may  be  said  that  their  knowledge  need  only  be  appropriate  to  the 
possibilities  of  the  case.  Both  witnesses  have  testified  that  they  usual- 
ly saw  the  applicant  upon  his  return  from  his  trips  abroad,  and  often 
while  at  home  with  his  wife  and  family ;  that  they  corresponded  with 
him,  visited,  and  had  personal  knowledge  of  his  life  and  habits  during 
all  of  the  five  year  period.  This  is  all  that,  under  the  circumstances  of 
the  case,  should  be  required  and  more  could  hardly  be  expected.  In 
the  Schneider  Case,  supra,  where  the  applicant  was  absent  the  greater 
part  of  the  five-year  period,  returning  very  seldom,  and  thai  only  for  a 
short  period  of  time  on  leave  of  absence,  the. court  said: 

"It  cannot  be  that  the  witnesses  must  see  the  applicant  every  day  and  every 
minute  of  every  day  lor  five  years.  Their  knowledge  must  be  appropriate  to 
the  applicant's  employment.  In  the  case  of  a  sailor,  if  they  know  that  he 
lived  here  before  he  went  to  sea,  while  at  sea  returned  from  time  to  time  at 
the  termination  of  his  voyages,  and  corresponded  with  him,  they  know  all 
that  in  the  nature  of  his  employment  a  sailor  can  supply.'* 

The  objections  raised  against  the  application  are  overruled,  and  the 
certificate  of  citizenship  is  allowed. 


In  re  SPENGLER. 
(District  Court,  8.  D.  Iowa,  Davenport  Division.    December  20,  1916u) 

1.  Bankruptcy  ^=s>91(2) — Involuntary  Proceedings — ^Indebtedness. 

In  1914  the  alleged  bankrupt  and  another  entered  into  contracts  by 
which  they  agreed  to  clear  and  put  into  crop  80  acres  on  each  of  a  num- 
ber of  intended  homesteads  in  Utah.  The  contracts  provided  that  the 
work  should  be  started  as  soon  "as  the  weather  permits,"  and  Chat  40 
acres  on  each  tract  should  be  put  under  cultivation  by  January  1,  1916. 
When  the  petition  was  filed  on  December  11,  1915,  nothing  had  been 
done  to  comply  with  the  contracts,  nor  at  the  time  of  the  hearing  several 
months  later.  The  bankrupt  and  his  associates  had  received  payments 
on  the  contracts  in  excess  of  $4,000.  Held,  that  the  facts  were  suffideat 
to  show  a  breach  of  the  contracts,  and  that  the  bankrupt  owed  provable 
debts  thereon  exceeding  the  statutory  requirement 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  138;  Dec 
Dig.  «=>91(2).] 

k.  Bankruptcy  ^=»68 — ^Persons  Who  may  be  Adjudged  Bankrupt — ^Persons 
"Chiefly  Enoaged  in  Farming. 

A  man  who  cultivates  **abont  two  acres"  of  ground,  and  has  35  bushels 
of  com,  1  horse.  4  head  of  cattle,  and  a  few  dollars*  worth  of  implements, 
but  who  has  various  outside  interests,  is  not  "chiefly  engaged  in  farming," 
within  the  meaning  of  BaAkr.  Act  July  1,  1898,  c.  541,  30  Stat.  544. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  {{  18,  86»  87; 
Dec.  Dig.  <©=»68.] 

^s^FoT  other  cases  see  saine  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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In  Bankruptcy.  In  the  matter  of  William  Spengler,  bankrupt.  On 
involuntary  petition,  and  exceptions  to  report  of  special  master  there- 
on.    Exceptions  overruled,  and  order  of  adjudication. 

Wm.  Hoersch,  of  Davenport,  Iowa,  and  R.  W.  Olmsted,  of  Rock 
Island,  111.,  for  bankrupt. 

Isaac  Petersberger,  of  Davenport,  Iowa,  and  Albert  Huber,  of  Rock 
Island,  111.,  for  creditors. 

WADE,  District  Judge.  The  petition  by  creditors,  alleging  insol- 
vency and  acts  of  bankruptcy,  was  filed  December  11,  1915.  The 
answer  of  the  alleged  bankrupt  was  filed  December  27,  1915.  Noth- 
ing further  was  done  in  the  matter  until  February  5,  1916,  when  it 
was  referred  to  Special  Master  Williamson,  for  whom,  on  March  30, 
1916,  F.  A.  Cooper  was  substituted,  and  the  case  came  on  for  hear- 
ing before  the  special  master.  May  22,  1916.  Report  of  special  mas- 
ter was  filed  June  23,  1916,  and  thereafter  exceptions  were  filed 
thereto,  and  argued  before  the  court.  I  have  reviewed  the  evidence 
fully  with  reference  to  the  following  questions:  (1)  Provable  debts. 
(2)  Insolvency.  (3)  Whether  Spengler  was  chiefly  engaged  in  farm- 
ing.   (4)  Acts  of  bankruptcy. 

[1]  First.  It  appears  from  the  record  that  in  1914  parties  with 
whom  Spengler  was  in  some  relation  associated,  by  advertising  and 
other  ways,  induced  some  14  people  to  enter  into  contracts  to  pay 
$125  each  for  the  location  of  homesteads  in  Utah,  and  13  of  these 
persons,  as  I  understand  the  record,  entered  into  a  contract  with 
Spengler  &  Crawford,  by  which  they  obligated  themselves  "to  clear 
off,  plow,  and  seed  to  wheat  80  acres  of  land,"  which  it  was  con- 
templated would  be  part  of  the  homestead  located  as  aforesaid.  It 
was  specifically  provided  that  40  acres  "shall  be  cleared  off,  and 
shall  be  under  cultivation  on  or  before  January  1,  1916;  40  acres 
more  on  or  before  January  1,  1917,"  and  it  was  specifically  provided 
that  "second  party,  shall  start  the  improvement  of  the  above  said 
land  as  soon  as  the  weather  permits  in  San  Juan  county,  and  com- 
plete it  as  soon  as  possible."  Later  Crawford  went  into  bankruptcy. 
Spengler  wrote  the  parties  that  he  would  carry  olit  the  contracts, 
but  on  December  11,  1915,  nothing  was  done,  and  at  the  time  of  the 
hearing  in  May,  1916,  nothing  appears  to  have  been  done  to  in  any 
manner  carry  out  these  obligations.  Each  of  13  persons  paid  these 
parties,  as  I  understand  it,  $325  cash,  and  obligated  themselves  to 
execute  notes  for  $300  more.  Whether  the  notes  were  actually  exe- 
cuted, and,  if  so,  what  became  of  them  in  all  cases,  does  not  spe- 
cifically appear;  but  it  does  appear  that  Spengler,  or  Spengler  & 
Crawford,  received  $4,225  in  cash,  and  it  does  appear  that  up  to 
the  time  of  the  hearing  nothing  was  given  in  return  therefor. 

It  is  strenuously  urged  that  the  question  of  whether  there  was 
any  liability  for  repayment  of  the  money,  or  damages,  must  be 
determined  with  reference  to  the  specific  question  as  to  whether  the 
contract  was  "breached"  on  December  11,  1915;  and  it  is  earnestly 
contended  that  no  such  breach  occurred  at  that  time,  because  it  is 
contended  Spengler  had  until  January  1st,  20  days  later,  in  which 
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to  comply  with  the  contracts.  That  this  view  is  entirely  erroneous 
is  clearly  shown  by  the  above  quotations  from  the  contracts.  It  is 
true  that  it  specifies  that  the  40  acres  is  to  be  cleared  off  and  under 
cultivation  on  or  before  January  1,  1916;  but  it  ia  also  true  tliat  the 
contracts  specifically  provide  that  "second  parties  shall  start  the 
improvement  of  the  above  said  land  as  soon  as  the  weather  permits 
in  San  Juan  county,  and  complete  the  same  as  soon  as  possible." 
No  contention  is  made  that  the  weather  did  not  permit  the  com- 
mencement of  the  improvement  before  December  11th,  and  no  one 
can  seriously  contend  that  within  the  20  remaining  days  the  40  acres 
could  have  been  plowed  and  put  under  cultivation,  and  no  one  even 
pretends  that  there  was  any  intention  to  do  so,  and  from  the  fact 
that  up  to  the  time  of  the  hearing,  so  far  as  the  record  shows,  no 
steps  were  taken  to  in  any  manner  comply  with  the  contracts,  it  may 
be  fairly  inferred  that  Spengler  did  not  have  any  intention  on  De- 
cember 11th  of  attempting  to  comply  with  the  contracts. 

It  is  true  that  the  bankruptcy  proceeding  is  pointed  out  as  an  ob- 
stacle, but  it  does  not  appear  that  his  property  was  taken  out  of  his 
hands,  or  that  any  obstacle  was  placed  in  the  way  of  the  perform- 
ance-of  these  contracts,  if  Spengler  seriously  intended  to  perform 
them,  and  the  delay  in  bringing  the  matter  to  trial  does  not  indicate 
any  purpose  upon  the  part  of  Spengler  to  attempt  the  performance 
of  these  contracts;  in  fact,  my  recollection  is  that  the  appointment 
of  the  special  master  was  upon  my  own  motion,  and  not  upon  any 
request  by  the  parties.  Of  course,  to  furnish  the  foundation  for 
a  claim  for  breach  of  contract,  the  breach  must  have  occurred  prior 
to  December  11,  1915;  but  evidence  as  to  subsequent  acts  and  con- 
duct is  admissible  to  determine  whether  or  not  there  had  at  that  time 
been  a  breach,  and  under  all  the  circumstances,  if  at  that  time  Speng- 
ler had  no  intention  of  carrying  out  the  contracts,  there  could  be  no 
question  but  what  there  was  a  breach.  In  fact,  in  view  of  the  re- 
quirement that  work  should  commence  as  soon  as  the  weather  would 
permit,  there  can  be  no  question  but  what  there  was  a  breach,  re- 
gardless of  his  then  intention.  There  being  a  breach,  the  parties 
who  paid  the  $4,225  certainly  had  claims  which  they  would  have  a 
right  to  assert  in  court.  The  court  cannot  always  determine  spe- 
cificially  the  absolute  liability  upon  a  petition  in  bankruptcy.  That 
matter  cannot  be  adjudicated  as  to  all  the  parties;  but  I  hold  that, 
under  the  facts  in  this  case,  Spengler  was  owing  provable  debts, 
within  the;^  meaning  of  the  law,  in  excess  of  the  statutory  requirement. 

Second.  As  to  solvency,  the  testimony  of  Spengler  is  extremely 
unsatisfactory.  The  promissory  notes  and  obligations  are  apparently 
of  small  value ;  at  least,  there  is  no  competent  proof  of  the  solvency 
of  the  parties  owing  them,  and  in  some  cases  the  alleged  bankrupt 
does  not  even  know  where  they  live.  Upon  the  evidence  before  the 
court,  no  broker  or  bank  would  pay  for  these  notes  and  obligations, 
in  my  judgment,  to  exceed  10  cents  on  the  dollar.  They  appear 
like  a  lot  of  "odds  and  ends,"  and  the  financial  condition  of 
Spengler  during  the  past  couple  of  years  leads  me  to  believe  that,  if 
these  notes  were  collectible  by  legal  process,  most  of  them  would 
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have  been  enforced  before  this  time.  The  balance  of  the  assets, 
consisting  of  machinery  and  interest  in  some  Minnesota  or  Wis- 
consin land,  is  all  of  doubtful  value.  Every  lawyer  knows  what 
secondhand  machinery  will  bring  at  a  cash  sale,  and  the  testimony 
as  to  values  of  Wisconsin  and  Minnesota  lands  referred  to  is 
entirely  unsatisfactory.  All  of  the  assets  are  of  such  uncertain 
value,  scattered  in  so  many  places,  and  mixed  up  with  so  many  ele- 
ments of  incumbrance,  that  I  have  no  hesitation  in  saying  that 
Spengler  has  failed  to  prove  that  he  was  solvent. 

[2]  Third,  Was  Spengler  chiefly  engaged  in  farming?  In  view 
of  the  extended  interests  and  property  rights  claimed  to  be  owned  by 
Spengler,  and  in  view  of  his  various  activities,  manifested  by  the  facts 
and  circumstances  more  than  by  the  direct  evidence,  I  cannot  hold 
that  Spengler  was  engaged  chiefly  in  farming.  Upon  his  own  testi- 
mony, as  to  the  amount  derived  from  his  "farm"  and  his  garden, 
and  fruit  and  eggs,  and  everything  else,  it  must  be  apparent  that  he 
could  not  pay  running  expenses  from  his  income  from  those  sources. 
Spengler  could  be  more  properly  designated  as  a  "gardner."  A  man 
cannot  be  properly  classed  as  a  farmer  who  "farms  about  two  acres," 
who  had  about  35  bushels  of  corn,  one  horse,  a  cultivator  worth  $5, 
a  plow  worth  $8,  two  cows,  and  two  heifers ;  a  man  cannot  be  prop- 
erly classed  as  a  farmer  who  buys  hogs,  buys  the  feed  for  them,  and 
sells  them.  A  man  is  not  a  farmer  who  depends  upon  small  amounts 
derived  from  eggs,  fruit,  and  vegetables.  "The  word  'farming'  and 
the  words  'tillage  of  the  soil'  mean  the  same  thing."  Hart  Parr 
Co.  V.  Barkley  et  al.,  231  Fed.  913,  146  C.  C.  A.  109.  A  man  who 
"tills"  but  two  or  three  acres,  and  has  a  small  pasture,  is  not  en- 
gaged in  tillage  of  the  soil,  nor  in  farming,  within  the  ordinary  mean- 
ing of  the  term. 

The  purpose  of  the  statute  must  be  considered.  A  man's  outside 
activities  must  be  considered.  Congress  did  not  have  the  intention 
of  excluding  from  the  statute  such  persons  as  engage  in  general 
business  aside  from  farming,  and  it  is  apparent,  from  the  notes  owned 
by  Spengler,  the  property  owned  by  him,  and  the  interests  which  he 
had,  scattered  as  they  were,  that  these  outside  interests  must  have 
engaged  more  of  his  attention  than  did  farming.  It  is  not  a  question 
of  how  much  time  a  man  puts  in  "farming";  that  is  only  one  ele- 
ment. The  question  of  his  interests  and  his  activities,  and  the  things 
that  engage  his  attention,  is  what  makes  the  distinction. 

Fourth.  As  to  the  acts  of  bankruptcy  I  have  no  doubt  The  ex- 
planation of  Spengler  that  he  wanted  to  "protect"  his  wife  can  have 
no  meaning  than  that  she  should  have  financial  protection,  or  prop- 
erty protection,  in  case  financial  trouble  should  come.  He  disposed 
of  the  things  which  he  owned,  having  substantial  value  and  known 
location,  at  a  time  when  he  had  assumed  grave  obligations  to  peti- 
tioners and  others.  It  strikes  me  that  Spengler  realized  that  compli- 
cations and  obligations  might  arise  which  would  involve  him  in 
financial  troubles  with  these  people,  and  that  he  was  providing  "pro- 
tection" for  himself  and  family,  and  however  commendable  this 
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Spirit  may  be  from  a  standpoint  of  family  obligations,  it  is  contrary 
to  well  settled  rules  of  law. 

Finally.  This  whole  case  impresses  me  with  the  feeling  that  it  is 
a  case  which  calls  for  the  interposition  of  the  relief  provided  for  in 
the  bankruptcy  statutes.  Here  are  a  lot  of  people  who  have  been  led 
to  invest  their  money  in  an  enterprise  which  has  failed,  and  for  the 
failure  of  which  Spengler  may  be  largely  responsible  in  damages. 
The  assets  owned  by  Spengler  are  of  such  a  nature  that  the  appoint- 
ment of  a  trustee  in  bankruptcy  cannot  seriously  affect  their  value, 
nor  can  such  proceeding  seriously  interfere  with  Spengler's  activities. 
If  the  notes  are  collectible,  it  will  be  to  his  advantage  to  have  them 
collected.  The  machinery,  upon  which  he  places  such  great  value, 
will  not  lose  any  of  that  value  by  being  taken  in  charge  by  a  trustee, 
and  so  far  as  the  use  of  the  machinery  is  concerned,  pending  the 
question  of  adjudication  of  liabilities,  the  trustee  will  be  under  or- 
ders of  the  court,  and  arrangements  can  certainly  be  perfected  by 
which  Spengler  can  have  the  use  of  the  machinery  on  proper  terms 
and  proper  security.  There  will  be  no  sacrifice  of  anything;  in 
fact,  if  Spengler  is  solvent,  as  he  claims,  and  the  property  is  of  the 
value  claimed,  he  will  have  no  difficulty  in  furnishing  to  the  trustee 
such  security  as  will  satisfy  all  creditors,  and  arrangements  cer- 
tainly can  be  made  for  his  possession  of  his  assets.  All  that  bank- 
ruptcy will  mean  is  that  his  assets  will  be  conserved  for  his  bene- 
fit, as  well  as  for  the  benefit  of  creditors,  and  the  trustee  appointed 
will  perform  no  acts  which  will  in  any  manner  deprive  the  bankrupt 
of  a  dollar  that  he  owns,  unless  the  same  is  necessary. 

The  claims  against  Spengler  will  have  to  be  liquidated,  and  the 
manner  of  liquidation,  if  it  cannot  be  agreed  upon,  will  be  hereafter 
determined.  This  adjudication  does  not  determine  the  invalidity 
of  the  transfers  of  the  real  estate,  except  for  bankruptcy  purposes, 
because  the  proper  parties  are  not  before  the  court.  A  square  deal 
,to  everybody,  in  my  judgment,  warrants  this  proceeding;  without 
it,  by  the  time  these  various  claimants  can  have  their  claims  reduced 
to  judgment,  no  one  can  tell  where  these  assets  will  be,  or  what  they 
will  be  worth,  and  common  justice  requires  that  they  shall  be  held 
pending  the  determination  of  the  rights  of  all  the  parties. 

Record  entry :  And  now,  on  this  20th  day  of  December,  1916,  the 
above-entitled  cause  having  been  heretofore  tried  and  submitted,  the 
court,  being  now  fully  advised,  finds  that  William  Spengler  should 
be,  and  he  is,  hereby  declared  a  bankrupt,  as  prayed,  and  the  case  is 
referred  to  t".  A.  Cooper,  referee,  for  further  proceedings  under 
the  law.     To  which  William  Spengler  excepts. 
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PERRY  T.  TROY  LAUNDRY  CO.  et  aL 

(District  Court,  D.  Oregon.    January  2,  1917.) 

No.  7106. 

1.  DivoROB  ^=»327 — ^FoBEiGir  DiyoBOs — ^Decbeb — ^Fni;L  Faith  aitd  Cbbdit. 

A  decree  of  divorce  rendered  by  a  territorial  court  in  a  suit  between 
nonresidents,  when  the  territorial  statute  permitted  only  residents  to 
sue,  was  a  nullity,  and  not  entitled  to  full  faith  and  credit  und^r  the 
federal  Constitution  (article  4,  §  1). 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  H  831-834;  Dec 
Dig.  <S=»327.] 

2.  DowEB  ^=»50 — ^Rights  of  Wife — ^Estoppeu 

Where  neither  party  to  a  divorce  suit  was  a  resident  of  the  territory  in 
which  it  was  instituted  as  required  by  the  statutes  thereof,  but  the  wife, 
who  was  the  original  defendant,  expressly  admitted  the  allegation  that 
her  husband  was  a  resident,  and  thereafter,  in  accordance  with  a  stipula- 
tion which  provided  therefor  and  disposed  of  the  property  between  the 
parties,  filed  a  cross-complaint  on  which  she  was  granted  a  divorce  and 
executed  deeds  to  the  property  in  return  for  property  valued  at  $50,000, 
she  thereby  estopped  herself  from  attacking  the  validity  of  the  divorce 
decree  after  the  death  of  her  former  husband  and  claiming  a  dower  in- 
terest in  the  property  as  against  purchasers  who  had  acquired  title  on  the 
faith  of  the  record  as  it  had  been  constructed  by  her,  especially  where 
her  subsequent  suit  In  the  territory  to  set  aside  the  divorce  decree  for 
fraud  had  been  dismissed  and  the  dismissal  affirmed  by  the  Supreme 
Court. 

[ICd.  Note. — For  other  cases,  see  Dower,  Cent.  Dig.  §  90;  Dec.  Dig. 
<S=>50.] 

8.  Estoppel  ^=s>52 — "Equitable  Estoppel" — Requisites. 

An  "equitable  estoppel'*  arises  whenever  one  by  his  acts,  representa- 
tions, or  admissions,  or  by  his  silence  when  he  ought  to  speak,  intention- 
ally or  through  culpable  negligence  induces  another  to  believe  certain 
facts,  and  the  other  relies  and  acts  thereon  so  as  to  be  prejudiced  if  the 
former  is  permitted  to  deny  the  existence  of  that  fact 

[Ed.  Note.—For  other  cases,  see  Estoppel,  Cent.  Dig.  {{  121-125,  12r; 
Dec.  Dig.  «$=s>52. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Estoppel  In  Pais.] 

In  Equity.  Suit  for  admeasurement  of  dower  by  Evelyn  P.  Ferry 
a^inst  the  Troy  Laundry  Company,  an  Oregon  corporation^,  and  the 
Hibemia  Savings  &  Loan  Society,  a  California  corporation.  On  mo- 
tion to  strike  the  further  and  separate  answers.  Motion  granted  in 
part  and  denied  in  part. 

James  G.  Wilson  and  George  B.  Guthrie,  both  of  Portland,  Or. 
(Rockwood  &  Haldane,  of  New  York  City,  of  counsel),  for  complain- 
ant. 

Fulton  &  Bowerman,  of  Portland,  Or.,  for  defendants. 

WOLVERTON,  District  Judge.  This  is  a  suit  for  admeasurement 
of  dower,  the  complainant  claiming,  in  pursuance  of  the  statute  of 
Oregon,  an  undivided  one-half  interest  during  her  natural  life  in 
and  to  the  north  half  of  block  8  of  East  Portland,  in  Multnomah 

^=»For  other  cases  see  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexej 
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county,  state  of  Oregon.  Jurisdiction  of  this  court  is  based  upon  two 
grounds,  namely,  diversity  of  citizenship  and  a  federal  question  where- 
by, it  .is  alleged,  is  drawn  in  question  the  full  faith  and  credit  clause 
of  the  federal  Constitution.  The  defendants  have  answered,  setting 
up  that,  in  a  suit  for  divorce  originally  commenced  in  the  district 
court  of  the  Second  judicial  district  of  Washington  Territory,  by 
Clinton  P.  Ferry  against  the  complainant  herein  (defendant  therein), 
the  said  defendant  by  cross-complaint  procured  a  decree  of  divorce 
against  the  said  Clinton  P.  Ferry,  in  which  their  property  rights 
were  adjusted  in  pursuance  of  a  stipulation  of  the  parties,  and  there 
was  an  exchange  of  deeds  for  further  assurance;  that  thereafter, 
to  wit,  about  October  2,  1893,  the  complainant  herein  instituted  anoth- 
er suit,  in  the  superior  court  of  the  state  of  Washington,  in  and  for 
Pierce  county,  against  Clinton  P.  Ferry,  the  purpose  being  to  set 
aside  and  annul  the  decree  of  divorce  and  the  consequent  adjust- 
ment thereby  of  the  property  rights  of  the  parties,  on  the  grounds: 
First,  that  the  court  rendering  the  decree  was  without  jurisdiction 
of  the  parties,  neither  of  whom  was,  at  the  time,  domiciled  in  the 
territory  of  Washington;  and,  second,  that  Clinton  P.  Ferry  was 
guilty  of  fraud  in  concealing  from  complainant  a  large  quantity  of 
his  property,  thereby  inducing  her  to  enter  into  the  stipulation  for 
a  division  of  their  property  and  to  execute  on  her  part  the  deed  for 
further  assurance,  whereby  she  attempted  to  convey  to  Clinton  P. 
Ferry  the  property  in  question  with  other  realty ;  that  the  cause  was, 
on  demurrer  to  the  bill,  decided  against  her;  and  that  an  appeal 
from  the  decree  thus  rendered  was  taken  to  the  Supreme  Court  of 
the  state,  and  there  affirmed. 

The  facts  upon  which  this  latter  cause  was  based  are  succinctly  set 
forth  by  the  Supreme  Court  (Ferry  v.  Ferry,  9  Wash.  239,  37  Pac. 
431),  and  it  is  unnecessary  that  I  restate  them  in  full  here.  Some  of 
them  will  be  referred  to  later. 

The  answer  further  shows  that,  at  the  suit  of  Clinton  P.  Ferry,  no- 
tices of  lis  pendens  filed  in  the  counties  in  Oregon,  wherein  Ferry  was 
possessed  of  real  property,  were  canceled. 

It  is  claimed  for  this  record,  and  the  participation  therein  of  the 
complainant,  that  it  is  both  a  bar  and  an  estoppel  to  her  prosecution 
of  the  present  suit.  The  first  further  and  separate  answer  sets  up 
the  bar  and  the  second  the  estoppel.  The  answers  are  challenged 
by  a  motion  to  strike. 

The  question  presented  by  the  first  further  and  separate  answer 
is  whether  the  decree  of  divorce  rendered  by  the  Washington  territori- 
al court  is  entitled  to  full  faith  and  credit  in  Oregon.  The  complain- 
ant insists  that  it  is  not,  by  reason  of  the  fact,  which  may  be  con- 
ceded, that  neither  of  the  parties  was,  at  the  time  of  the  commence- 
ment of  the  suit,  nor  at  the  date  of  the  entry  of  the  decree,  domiciled 
in  the  territory  of  Washington,  and  hence  that  the  court  was  with- 
out jurisdiction  to  entertain  the  cause. 

[1]  By  the  statute  of  the  territory  as  it  existed  at  that  time,  any 
person  who  had  been  a  resident  of  the  territory  for  one  year  was 
entitled  to  sue  for  annulment,  by  decree  of  divorce,  of  his  or  her 
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marriage  relation,  in  any  county  where  he  or  she  might  reside.  Sec- 
tion 2002,  Washington  Code  for  1881  and  1883  (citation  is  from  plain- 
tiff's brief).  Under  such  a  statute,  neither  the  plaintiff  nor  the  de- 
fendant in  that  suit  was  entitled  to  sue  in  the  territory  for  divorce. 
Not  being  so  entitled  to  siie,  it  is  settled  by  the  adjudications  of  the 
United  States  Supreme  Court  that  the  decree  was  a  nullity,  and  not 
entitled  to  full  faith  and  credit  in  another  state  or  territory  under  the 
full  faith  and  credit  clause  of  the  Constitution,  and  hence  the  decree 
is  not  a  bar  to  the  complainant's  present  action  here.  Atherton  v. 
Atherton,  181  U.  S.  155,  21  Sup.  Ct.  544,  45  L.  Ed.  794;  Andrews 
V.  Andrews,  188.  U.  S.  14,  23  Sup.  Ct.  237,  47  h.  Ed.  366. 

Complainant  also  insists  that  the  proceedings  in  the  Washington 
territorial  and  state  courts  cannot  operate  as  an  estoppel,  because  she 
had  no  right  to  claim  dower  until  her  husband's  death,  which  occurred 
July  31,  1909,  and  the  statute  of  limitations,  which  is  10  years  in  this 
state,  has  not  yet  run. 

[2]  Clinton  P.  Ferry  conveyed  to  Phillip  Buehner  December  15, 
1897,  and  Buehner  and  wife  to  the  Troy  Laundry  Company  about 
January  1,  1899.  The  defendant  Hibernia  Savings  &  Loan  Society 
acquired  by  mortgage  whatever  right  it  has  in  the  premises  from  the 
Troy  Laundry  Company  about  May  31,  1913. 

It  will  be  noticed,  from  the  statement  of  the  case  of  Ferry  v.  Ferry 
in  the  Washington  State  Supreme  Court,  that  after  the  husband  had 
instituted  suit  for  divorce  in  the  territorial  court,  complainant  here- 
in appeared,  and,  after  negotiations  between  the  parties,  they  en- 
tered into  a  stipulation,  bearing  date  October  5,  1889,  by  the  terms 
of  which  it  was  agreed  that  plaintiff  should  amend  his  complaint, 
modifying  the  charges  against  defendant,  and  that  defendant  should 
file  a  cross-complaint  against  plaintiff,  alleging  as  cause  for  divorce 
"mild  grounds  to  be  agreed  upon  by  counsel  for  both  parties,"  and 
that  the  property  questions  should  be  settled  by  a  complete  scheme 
then  specifically  set  out  and  adopted.  It  was  further  agreed  that  the 
parties  should  execute  and  deliver  mutual  deeds  for  the  further  as- 
surance of  title.  These  deeds  were  executed  and  placed  in  escrow 
October  15,  1889,  and  the  decree  of  divorce  was  granted  on  the  21st 
of  the  same  month,  when  the  deeds  were  delivered  to  the  grantees, 
respectively.  The  Supreme  Court  says,  "The  terms  of  the  stipula- 
tion were  carried  out  literally."  Complainant  received  from  Ferry 
property  of  the  estimated  value  of  $34,000,  $10,000  in  money  and 
$6,000  in  installments  for  support  of  the  minor  child.  The  court 
examined  with  g^eat  care  the  allegations  of  fraud  relied  upon  for 
annulling  the  decree,  and  declared  that  the  defendant  was  not  entitled 
to  relief,  either  for  want  of  jurisdiction  in  the  territorial  court  to  ren- 
der the  decree,  or  on  account  of  any  fraud  perpetrated  by  the  plain- 
tiff respecting  his  property  holdings.  The  lis  pendens  was  subsequent- 
ly canceled  by  decree  of  the  court,  and  the  complainant  has  never 
since,  so  far  as  the  record  shows,  asserted  or  claimed  that  she  was 
still  the  lawful  wife  of  Clinton  P.  Ferry  until  this  suit  was  instituted. 

Is  the  complainant  estopped  by  this  record,  and  her  acts  in  con- 
nection with  it,  from  now  controverting  title  to  these  premises  in  the 
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defendants?  The  answer,  upon  principle  and  prompted  by  the  clear- 
est dictates  of  justice  and  right,  should  be  in  the  aflSrmative.  What 
the  complainant  has  done  and  permitted  to  be  done  in  connection 
with  this  record,  and  by  which  it  was  prompted  and  eifectuated,  ought 
to  put  the  seal  upon  her  lips  to  say  aught  against  the  sufficiency  of 
the  defendants'  claim  of  title,  Clinton  P.  Ferry  in  the  divorce  action 
alleged  that  he  was,  and  for  more  than  1  year  previous  to  the  institu- 
tion of  the  same  had  been,  a  resident  and  inhabitant  of  the  territory. 
In  her  answer,  complainant  specifically  admitted  this  allegation. 
Thereupon  she  entered  into  the  stipulation  for  an  accommodation  of 
the  property  rights,  in  connection  with  which  she  executed  her  deed 
for  further  assurance,  which  describes,  among  other  lands,  the  prem- 
ises in  dispute.  Thereupon  the  divorce  was  granted  her  against 
her  husband  in  accordance  with  the  prayer  of  her  cross-complaint, 
and  she  received  property  from  him  amounting  to  $50,0(X),  including 
the  $6,000  for  the  support  of  the  minor  child.  The  deed  was  deliv- 
ered to  her  husband,  and  was  recorded  in  Oregon  in  the  county  in 
which  the  land  in  dispute  lies.  Thus  was  consummated  a  record, 
fair  and  clear  upon  its  face,  and  one  upon  which  one  dealing  with  the 
title  in  Ferry  had  a  right  to  rely,  and  so  consummated  through  the 
acts  and  connivance  of  complainant. 

[3]  The  record,  with  the  acts  and  conduct  of  complainant  in  con- 
nection with  it  prompting  its  consummation,  presents  all  the  insignia 
of  an  equitable  estoppel,  or  an  estoppel  in  pais  against  complainant, 
and  especially  in  favor  of  the  defendants  as  it  respects  the  title  to 
the  premises  in  dispute.  The  defendants  were  in  privity  with  Clinton 
P.  Ferry.  They  purchased,  relying  upon  the  record,  and  it  goes  with- 
out saying  that  they  were  induced  so  to  do  by  reason  of  complainant's 
acts  in  so  constructing  the  record  as  to  show  a  clear  title  in  Ferry^ 
and  one  which  upon  its  face  he  had  good  right  to  convey  in  fee  simple 
to  whomsoever  he  chose,  free  and  clear  of  any  inchoate  right  of  dow- 
er whatsoever  in  complainant.  An  equitable  estoppel,  or  estoppel  in 
pais — 

''arises  when  one  by  his  acts,  representations  or  admissions,  or  by  his  silence 
Tirhen  be  ought  to  speak  out,  intentionally  or  through  culpable  negligence  in- 
duces another  to  believe  certain  facta  to  exist  and  such  other  rightfully  re- 
lies and  acts  on  such  belief,  so  that  he  will  be  prejudiced  If  the  former  is 
permitted  to  deny  the  existence  of  such  facts.  It  consists  in  holding  for  truth 
a  representation  acted  upon,  when  the  person  who  made  it,  or  his  privies, 
seek  to  deny  its  truth,  and  to  deprive  the  party  who  has  acted  upon  it  of 
the  benefit  obtained."    16  Cyc.  722-724. 

The  doctrine  has  the  support  of  adjudicated  cases.  Dickerson  v. 
Colgrove,  100  U.  S.  578,  25  L.  Ed.  618;  Leather  Manufacturers'  Bank 
V.  Morgan,  117  U.  S.  96,  6  Sup.  Ct.  657,  29  L.  Ed.  811.  It  is  true 
that  the  doctrine  will  be  allowed  to  shut  out  the  truth  only  when 
necessary  to  do  justice,  and  never  where  it  would  itself  operate  as 
a  fraud,  or  work  injustice.  But  its  application  here  is  manifestly 
calculated  to  promote  the  ends  of  justice,  and  without  it  such  ends 
would  be  wholly  and  irretrievably  thwarted.  The  attempt  on  the  part 
of  complainant  to  have  annulled  the  decree  of  divorce  which  she 
herself  secured  resulted,  in  eifect,  in  having  the  same  approved,  and 
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then  affirmed  by  the  Supreme  Court  of  Washington ;  and  the  record 
was  thus  strengthened  upon  which  defendants  rely  for  their  title. 

Nor  do  I  perceive  any  inconsistency  in  the  fact  that  complainant 
may  be  considered  to  be  the  lawful  relict  of  Clinton  P.  Ferry.  She  was 
instrumental  in  constructing  the  record,  has  received  and  appropriated 
the  benefits  derived  through  so  doing,  and  has  induced  defendants  and 
their  predecessor  to  purchase  and  part  with  their  consideration  upon 
the  faith  of  that  record.  I  hold,  therefore,  that  complainant  is  pre- 
cluded, by  estoppel  from  prosecuting  her  present  suit. 

The  motion  should  be  sustained  as  to  the  first  further  and  separate 
answer,  and  denied  as  to  the  second. 

The  third  further  and  separate  answer  proceeds  upon  the  theory 
that  complainant's  claim  of  title  is  staljc  in  equity.  In  this  I  do  not 
concur.    The  motion  to  strike  will  therefore  be  sustained. 

The  motion  to  strike  the  remaining  two  further  and  separate  an- 
swers will  be  denied. 


In  re  MIDTOWN  CONTRACTING  CO. 
(District  Court,  S.  D.  New  Tork.    December  26,  1916.) 

1.  Bawkbuptcy  ^=»288(1) — JumsDionoN  of  Cottbt — Sumhajit  Pkoceepinos. 

Where  the  right  of  a  trustee  to  property  in  the  possession  of  a  third 
person  depends  entirely  upon  a  qnestion  of  law,  the  court  of  bankruptcy 
has  Jurisdiction  to  determine  such  right  in  a  summary  proceeding  on  pe- 
tition of  the  trustee. 

[Ed.  Note.— -For  other  cases,  see  Bankruptcy,  Cent  Dig.  {  447;  Dec.  Dig. 
«=»288a).] 

2.  Bankruptcy   ^=>188(1) — Pbopebty   Passing   to   TBTJsrmD— Matebials    op 

BUIXDINO  CONTBACTOB. 

A  proTlslon  of  a  building  contract  that  in  case  of  default  on  the  part 
of  the  contractor  the  owner  shall  be  entitled  to  retain  and  use  all  mate- 
rials brought  on  the  ground  by  the  contractor  is  not  enforceable  against 
the  trustee  in  bankruptcy  of  the  contractor  as  to  materials  not  owned 
by  him  or  even  in  existence  at  the  time  the  contract  was  made. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent.  Dig.  i§  286-289,  291, 
293,  294;  Dec.  Dig.  <&=s>188(l).] 

In  Bankruptcy.  In  the  matter  of  the  Midtown  Contracting  Com- 
pany, bankrupt.    On  review  of  order  of  referee.    Reversed. 

David  W.  Kahn,  of  New  York  City,  for  the  motion. 
Lamar  Hardy,  Corp.  Counsel,  of  New  York  Qty  (Joseph  L.  Pas- 
cal, of  New  York  City,  of  counsel),  opposed. 

MAYER,  District  Judge.  This  is  the  review  of  an  order  of  the 
referee,  made  on  December  15,  1916,  denying  the  petition  of  the  trus- 
tee to  require  the  board  of  education  of  the  city  of  New  York  to  turn 
over  to  him  certain  building  materials  and  equipment  brought  on  the 
grounds  of  the  Evander  Childs  High  School,  in  the  borough  of  the 
Bronx,  city  of  New  York,  by  the  bankrupt,  or  on  its  behalf,  which 
materials  and  equipment  remained  on  the  said  grounds  on  the  date 

4t=9For  oUier  caseg  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digest!  ft  Indexes 
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of  the  filing  of  the  petition  in  bankruptcy  and  the  appointment  of  the 
present  trustee  as  receiver. 

The  sole  ground  upon  which  the  referee  denied  the  trustee's  peti- 
tion was  that  the  matter  was  not  one  within  the  summary  jurisdiction 
of  the  court  and  that  the  trustee  should  pursue  his  remedy  by  way  of 
plenary  action  or  suit.    The  facts  are  as  follows : 

[1]  The  board  of  education  and  the  bankrupt  entered  into  a  con- 
tract on  October  13,  1914,  for  the  general  construction  of  the  Evander 
Childs  High  School,  in  the  borough  of  the  Bronx,  city  of  New  York, 
for  an  estimated  sum,  and  under  this  contract  there  was  paid  to  the 
contractor  in  installments  a  certain  part  of  this  sum.  Before  the 
work  called  for  by  the  contract  was  completed,  the  bankrupt  defaulted 
thereunder.  This  contract  contained,  among  others,  the  following 
clause  or  provision,  known  as  "Q" : 

"(Q)  If  the  work  to  be  done  tinder  this  contract  shall  be  abandoned  by  the 
contractor,  or  if  this  contract  shall  be  assigned,  or  the  work  sublet  by  him, 
otherwise  than  is  herein  specified,  or  if  the  contractor  shall  at  any  time  re- 
fuse or  neglect  to  supply  a  sufficiency  of  workmen  and  materials  of  the  proper 
skill  and  quality,  or  shall  fail  in  any  respect  to  prosecute  the  work  required 
by  this  contract  with  promptness  and  diligence,  or  shall  omit  to  fulfill  any 
provisions  herein  contained,  or  if  at  any  time  the  sui)erintendent  of  school 
buildings  shall  be  of  the  opinion,  and  shall  so  certify  in  writing  to  the  eovd' 
mittee  on  buildings,  that  the  performance  of  the  contract  is  unnecessarily  or 
unreasonably  delayed,  or  that  the  contractor  is  willfully  Tlolating  any  of  the 
conditions  or  covenants  of  this  contract  or  specifications,  or  is  executing  the 
same  in  bad  faith  or  not  in  accordance  with  the  terms  thereof,  or  if  the 
work  be  not  fully  completed  within  the  time  named  in  the  contract  for  its 
completion,  the  committee  on  buildings  shall  notify  the  contractor  to  discon- 
tinue all  work,  or  any  part  thereof,  under  this  contract,  by  a  written  notice, 
signed  on  behalf  of  said  comtnittee  by  its  chairman  or  acting  chairman,  to  he 
served  upon  the  contractor,  either  personally  or  by  leaving  said  notice  at  his 
place  of  residence  or  business,  or  with  bis  agent  In  charge  of  the  work,  or 
with  any  employ^  found  on  the  work,  or  by  notice,  letter,  or  other  communica- 
tion addressed  to  the  contractor  deposited  in  a  post-paid  wrapper  in  any 
post-paid  box  regularly  maintained  by  the  post  office,  and  thereupon  the  con- 
tractor shall  discontinue  the  work  or  such  part  thereof,  and  the  hoard  of  edu^ 
cation  shorll  thereupon  have  the  power  to  contract  for  tJie  completion  of  the 
contract  in  the  manner  prescribed  hy  law,  or  to  place  such  and  so  many  per- 
sons as  it  may  deem  adAHsaUe,  hy  contract  or  otJieridse,  to  work  at  and  com- 
plete the  work  herein  described,  or  such  part  thereof,  and  to  use  such  mate- 
rials as  he  may  find  upon  the  line  of  the  work  and  to  procure  other  materials 
for  the  completion,  so  as  to  fully  execute  the  same  in  every  respect,  and  the 
cost  and  expense  thereof  at  the  reasonable  market  rates  shall  be  a  charge 
against  the  contractor,  who  shall  pay  to  the  party  of  the  first  part  the  excess 
thereof,  if  any,  over  and  above  the  unpaid  balance  of  the  amount  to  be  paid 
under  this  contract ;  and  the  contractor  shall  have  no  claim  or  demand  to  such 
unpaid  balance,  or  by  reason  of  the  nonpayment  thereof  to  him,  and  shall  for- 
feit all  claim  to  any  moneys  retained;  and  no  molds,  models,  centers,  scaffold- 
img,  planks,  horses,  derricks,  tackle,  implements,  power  plants,  or  htiildin^f 
material  of  any  kind  helon^i/ng  to  or  used  by  the  contractor  shall  he  removed 
so  long  as  the  same  may  he  wanted  for  the  work.  In  case  the  contractor 
shall  at  any  time,  in  the  opinion  of  the  superintendent,  neglect  to  faithfully 
carry  on  and  perform  any  portion  of  the  work  required  by  this  contract, 
whereby  safety  and  proper  construction  may  be  endangered  or  which  may 
not  be  subsequently  rectified,  or  whereby  damtige  and  injury  may  result  to 
life  and  property,  or  either,  then,  and  in  every  such  case,  the  superintendent 
shall  have  the  right  forthwith  and  without  notice  to  the  contractor  to  enter 
into  and  upon  the  work,  and  to  make  good  any  and  all  Imperfect  work  and 
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material  and  deficiencies  arising  by  reason  of  such  neglect;  the  expense  and 
cost  thereof  shall  be  a  charge  against  the  contractor  to  be  deducted  from  any 
payment  or  moneys  which  may  be  due  or  subsequently  become  due  under  this 
contract;  and  the  opinion  and  decision  of  the  superintendent  of  school  build- 
ings in  all  instances  which  may  arise  in  the  manner  aforesaid  shall  be  final, 
conclusive,  and  binding  upon  the  contractor.  But  no  action  so  taken  by  the 
superintendent  of  school  buildings  shall  release  the  contractor  from  any  and 
all  consequences  and  danmges  which  may  have  arisen,  or  may  arise,  owing  to 
such  neglect,  whether  willful  or  by  omission;  and  the  contractor  covenants 
and  agrees  to  hold  the  party  of  the  first  part  harmless  against  and  from  any 
and  all  suits  at  law  and  all  and  every  damages  and  loss  whatsoever  arising 
therefrom.  Should  the  contractor  fall  to  complete  the  contract,  he  shall  for- 
feit all  daim  for  compensation." 

The  procedure  provided  under  the  contract  was  conformed  with, 
and  appropriate  resolutions  were  passed  by  the  board  of  education, 
and  due  notices  given,  with  the  result  that  the  board  of  education  took 
possession  of  the  materials  upon  the  site  of  the  work  for  the  purposes 
provided  for  in  the  contract,  and  still  has  possession  of  the  materials 
and  claims  the  right  to  use  the  same  for  the  purposes  provided  in  the 
clause  Q. 

The  petition  in  bankruptcy  was  filed  on  or  about  August  16,  1916, 
and  a  receiver  appointed.  lyater  there  was  an  adjudication,  and  the 
receiver  was  selected  as  trustee.  It  was  conceded  before  the  referee, 
and  is  conceded  here,  that  the  board  of  education  took  possession  of 
the  materials  in  controversy  prior  to  the  filing  of  the  petition  in  bank- 
ruptcy. It  was  also  conceded  that  none  of  the  materials  in  contro- 
versy was  brought  on  the  high  school  grounds  before  the  contract  of 
October  13,  1914,  was  enteied  into,  and  that  none  of  the  said  materi- 
als was  in  existence  on  the  date  of  the  making  of  the  said  contract. 

The  trustee  moved  for  an  order  restraining  the  board  of  education 
from  interfering  with  the  possession  of  the  trustee,  and  this  motion 
was  denied  on  the  ground  that  the  board  of  education  was  amply 
solvent.  The  court  pointed  out  that  the  trustee  might  sue  in  trover 
or  might  apply  to  the  referee  for  a  summary  order.  There  was  noth- 
ing in  the  court's  brief  memorandum  to  indicate  that  a  summary  order 
was  not  the  proper  remedy,  if  the  conceded  facts  justified. 
.  From  what  has  been  above  outlined,  it  is  apparent  that  there  is  no 
dispute  of  fact  between  the  parties,  and  whether  or  not  a  summary 
order  is  the  proper  relief  depends  solely  upon  whether  the  question 
involved  is  one  of  fact  or  one  of  law.  The  Circuit  Court  of  Appeals 
for  the  Second  Circuit  has  indicated  clearly  that  the  Yorkville  Coal 
Company  Case,  211  Fed.  619,  128  C.  C.  A.  570,  does  not  apply  where 
the  sole  question  is  one  of  law.  Matter  of  R.  &  W.  Skirt  Co.,  222 
Fed.  256,  138  C.  C.  A.  67. 

The  principle  of  Matter  of  R.  &  W.  Skirt  Company,  supra,  has  been 
recently  reiterated  in  Alco  Film  Corporation  v.  Alco  Film  Service  of 

Minnesota,  234  Fed.  55,  affirmed  234  Fed.  55,  at  page  58, C.  C. 

A. .    I  am  of  opinion,  therefore,  that  the  referee  was  clearly  wrong 

in  his  denial  of  the  trustee's  application,  on  the  ground  that  there  was 
not  jurisdiction  by  way  of  summary  proceeding. 

[2]  This  conclusion  requires  a  consideration  on  the  merits  of  the 
question  involved.     This  very  clause  Q  was  under  consideration  in 
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Titusville  Iron  Co.  v.  City  of  New  York,  207  N.  Y.  203,  100  N.  E.  806. 
Counsel  for  the  board  of  education  seeks  to  draw  some  distinctions 
between  that  case  and  the  case  at  bar,  but  there  is  not  any  distinction 
requiring  discussion,  except  as  to  time  of  possession;  it  appearing 
that  in  the  Titusville  Iron  Co.  Case  the  receiver  in  bankruptcy  ob- 
tained possession  first,  while  in  the  case  at  bar  the  board  of  education 
obtained  possession  first. 

I  am  unable  to  see  that  the  date  of  possession  makes  any  difference 
in  principle  where  the  chattels  were  not  in  existence  or  in  possession 
of  the  contractor  at  the  time  the  contract  was  made.  Chief  Judge 
Cullen,  in  the  Titusville  Iron  Company  Case,  discussed  on  principle 
the  basic  propositions  as  to  title.  ^  He  said : 

"At  the  time  of  the  execution  of  the  contract  Hlllman  had  no  title  to  tbe 
property,  the  subject  of  this  suit,  nor  does  it  appear  even  that  the  property 
was  then  in  existence.  Therefore  he  could  .create  no  lien  thereon  cognizable 
at  law,  whether  by  way  of  mortgage,  pledge,  or  otherwise.  ♦  ♦  ♦  Mort- 
gages or  contracts  pledging  subsequently  acquired  property,  though  void  at 
law,  will  nevertheless  be  enforced  in  equity  as  between  mortgagor  and  oiort- 
gagee  as  agreements  to  give  liens,  and  also  as  against  purchasers  with  notice. 
McCaffrey  v.  Woodin,  65  N.  Y.  459  [22  Am.  Rep.  6441;  Kribbs  v.  Alford,  120 
N.  Y.  519  [24  N.  E.  811].  But  It  seems  settled  law,  at  least  In  this  state,  that 
they  will  not  be  enforced  as  against  creditors.  Rochester  Distilling  Co.  ▼. 
Rasey,  142  N.  Y.  570  [37  N.  B.  632,  40  Am.  St  Rep.  635] :  Zartman  v.  First 
Nat  Bank  of  Waterloo,  189  N.  Y.  267  [82  N.  E.  127,  12  L.  R.  A.  (N.  S.)  1083].'* 

This  opinion  was  concurred  in  by  Judges  Haight,  Vann,  and  Willard 
Bartlett,  and  Judges  Chase  and  Hiscock  concurred  in  the  result.  I  do 
not  see  how  any  other  conclusion  could  have  been  arrived  at  after 
what  the  court  had  said  in  Zartman  v.  First  Nat.  Bank  of  Waterloo, 
189  N.  Y.  267,  82  N.  E.  127,  12  L.  R.  A.  (N.  S.)  1083.  The  opinion 
in  the  Titusville  Iron  Company  Case  so  fully  sums  up  the  law  and  dis- 
cusses previous  authorities  that  further  comment  in  unnecessary. 

The  order  of  the  referee  is  therefore  reversed,  and  the  trustee  is 
entitled  to  the  summary  order  asked  for  by  him.  Submit  order  on  one 
day's  notice. 


In  re  WHITE. 
(District  Ck>art,  N.  D.  California,  First  Division.   January  2S,  1017.) 

No.  8700. 

1.  Baivkbuptot  ^=»413(%) — Dibchargk  of  Bankrupt — Opposition. 

Where,  after  notice  of  hearing  of  trustee's  petition  to  oppose  a  bank- 
rupt*s  discharge,  no  creditor  appeared  to  contest  or  authorize  such  ac- 
tion, the  referee  had  no  authority  to  order  the  trustee  to  oppose  the  dis- 
charge 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  ^=»413(H).] 

2.  Bankruptct  ^=>413(%) — ^Discharge  of  Bankrupt  —  Opposition  —  Con- 

struction or  Statute. 

The  proTision  of  Bankr.  Act  July  I,  189S,  c.  541,  §  142>,  30  Stat  550,  as 
amended  by  Act  June  25,  1910,  c.  412,  (  6,  36  Stat.  83&  (Ck>inp.  St  1913,  { 
9598),  that  trustee  shall  not  object  to  bankrupt's  discharge  until  authorlied 

4(s»For  other  cases  see  same  topic  A  KET-NUMBBR  In  aU  Key-Numbered  Dlcesu  &  indexei 
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"at  a  meeting  of  creditors  called  for  that  ptirpof^,**  means  authorization 

by  the  creditors,  and  the  referee  has  no  right  to  so  authorize  the  trustee. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec  Dig.  ^==>413(%).] 

8.  Bankbttptct  €s>418(%>— DxBCHAitaB  of  Banksttpt. 

Under  the  Bankruptcy  Act,  a  bankrupt  is  entitled  to  his  discharge, 
unless  the  creditors,  either  singly  or  collectively,  oppose  it,  and  a  mere 
volunteer  may  not  (^pose  his  discharge. 

[Ed.  Note.— IV)r  other  cases,  see  Bankruptcy,  Dec.  Dig.  «=s>413(%).] 

4.  Bankruptcy  ^=>413(%) — ^Dischabgb  of  Bankrupt— Opposition. 

Where  creditors  had  not  authorized  the  trustee  to  oppose  bankrupt's 
discharge,  the  bankrupt's  objection  to  a  hearing  upon  objections  filed  by 
the  trustee  by  order  of  the  referee  should  have  been  sustained. 
,      [Ed.  Note. — ^iV>r  other  cases,  see  Bankruptcy,  Dec.  Dig.  ^==>413(%).] 

In  Bankruptcy.  In  the  matter  of  H.  S.  White,  bankrupt  On  appli- 
cation for  discharge  of  bankrupt.    Discharge  granted. 

Wilder  Wight,  of  Oakland,  Cal.,  for  bankrupt 
Clarence  A.  Shuey  tod  W.  Dorn,  both  of  San  Francisco,  Cal.,  for 
trustee. 

DOOLING,  District  Judge.  The  bankrupt  regularly  made  appli- 
cation for  his  discharge.  The  trustee  appeared  and  filed  specifications 
in  opposition  thereto.  The  matter  was  then  referred  to  the  referee  to 
hear  and  report  on  the  objections.  He  has  reported,  recommending 
that  the  objections  be  sustained  and  the  discharge  denied.  Before  the 
referee,  and  at  all  proper  times,  the  bankrupt  has  claimed  that  the 
specifications  should  not  be  considered,  for  the  reason  that  the  trustee 
was  never  authorized,  at  a  meeting  of  creditors  called  for  that.purpose, 
to  interpose  objections  to  his  discharge.  The  facts  as  gathered  from 
the  referee's  report  are  as  follows : 

On  April  27,  1915,  the  referee  sent  out  the  following: 
"Notice  to  Creditors. 

"To  the  Creditors:  Take  notice,  that  William  R.  Pentz,  trustee  herein,  has 
filed  his  second  account,  and  that  at  the  office  of  the  undersigned.  Room  202, 
U.  S.  Courthouse  and  Post  Office  Building,  San  Francisco,  California,  on  May 
7,  1915,  at  10  a.  m.,  said  account  will  be  examined  and  passed  upon,  and  a 
dividend  declared;  and  further  take  notice  that  said  trustee  has  filed  herein  a 
petition  for  an  order  authorizing  him  to  oppose  the  discharge  of  said  bank- 
rupt, which  will  be  heard  at  the  time  and  place  aforesaid. 

"Dated  April  27,  1915.  Armand  B.  Kreft,  Referee  in  Bankruptcy." 

It  does  not  appear  that  any  creditors  attended  in  response  to  this 
notice,  the  referee's  report  reciting  only  as  follows : 

"At  the  time  set  for  the  hearing  no  creditor  appeared  in  opposition  to  the 
making  of  the  order  authorizing  the  trustee  to  oppose  discharge." 

[1,  2]  The  trustee  was  not  authorized  by  the  creditors  to  oppose  the 
discharge,  but  was  authorized  by  order  of  the  referee  only.  The  power 
to  authorize  an  opposition  to  a  discharge  is  not  lodged  with  the  referee, 
but  with  the  creditors — "the  parties  in  interest."  The  language  of  the 
statute  (Act  July  1,  1898,  c.  541,  §  14b,  30  Stat.  550,  as  amended  by 
Act  June  25,  1910,  c.  412,  §  6,  36  Stat.  839  [Comp.  St  1913,  § 
9598])  is: 

4t=9For  other  cases  see  same  topic  lb  KEY-NUMBBR  in  all  Key-Numbered  DlgeMts  &  Indexes 
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"Provided,  that  a  trustee  shall  not  interpose  objections  to  a  bankrupt's 
discharge  until  he  shall  be  authorized  so  to  do  at  a  meeting  of  creditors 
called  for  that  purpose." 

This  language  has  been  held  to  mean  "authorized  by  the  creditors  at 
a  meeting  held  for  that  purpose."  If  the  creditors  had  met  in  pursuance 
to  the  above  notice,  and  had  at  such  meeting  authorized  the  trustee  to 
oppose  the  bankrupt's  discharge,  I  would  not  be  disposed  to  hold  such 
authorization  unwarranted  because  of  any  defect  in  the  form  of  the 
notice.  But  it  is  one  thing  to  say  that  the  trustee  "is  authorized  by  the 
creditors,"  and  another  thing  to  say,  as  here,  that  "no  creditor  appeared 
in  opposition  to  the  making  of  the  order  authorizing  the  trustee  to 
oppose  the  discharge."  I  can  find  no  warrant  anywhere  for  the  making 
of  such  order  by  the  referee.  As  above  stated,  it  does  not  even  appear 
anywhere  in  the  record  that  a  single  creditor  was  present  at  the  time 
and  place  designated  in  the  notice.  All  that  does  appear  is  that  there 
was  no  creditor  present'  objecting  to  the  making  of  the  order  by  the 
referee.  In  my  judgment,  the  appearance  by  the  trustee  in  opposition 
to  the  bankrupt's  discharge  was  absolutely  without  warrant,  as  wholly 
unwarranted  as  if  he  had  appeared  of  his  own  motion  and  without  an 
order  of  the  referee  having  been  made  at  all. 

[3]  It  is  urged,  however,  that  the  provision  of  the  statute  above 
quoted  is  for  the  protection  of  the  creditors,  and  not  for  the  protection 
of  the  bankrupt;  that  it  is  only  a  question  of  costs,  and  not  of  author- 
ity. I  do  not  so  read  the  provision.  The  bankrupt  is  entitled  to  his 
discharge  unless  opposed  by  a  party  in  interest.  It  is  not  every  volun- 
teer that  may  halt  his  discharge.  The  trustee  is  forbidden  to  oppose  a 
discharge,  except  when  authorized  so  to  do  by  the  creditors.  Until  so 
authorized  he  is  a  mere  volunteer,  because  not  a  party  in  interest.  Any 
creditor  may  oppose  a  discharge,  or  the  creditors  acting  together  may 
authorize  the  trustee  to  do  so.  But  unless  the  creditors,  either  singly 
•  or  collectively,  desire  that  a  bankrupt's  discharge  be  opposed,  such  dis- 
charge must  be  granted.  Neither  the  trustee  as  such  nor  the  referee 
as  such  is  authorized  to  substitute  his  desire  or  judgment  for  the  de- 
sire or  judgment  of  the  creditors  in  this  regard.  And  it  is  a  very  ma- 
terial matter  to  the  bankrupt  if  to  those  authorized  by  statute  to  oppose 
his  discharge  shall  be  added  by  construction  the  trustee  and  the  referee, 
so  that  he  is  materially  interested  in  seeing  that  his  aischarge  shall  be 
opposed  by  those  only  who  are  by  statute  authorized  to  do  so.  Even 
now,  after  extended  hearings  before  the  referee,  and  with  elaborate 
briefs  of  counsel  before  me,  I  am  unable  to  determine  from  the  record 
that  a  single  creditor  is,  or  ever  was,  in  favor  of  opposing  the  bank- 
rupt's discharge. 

[4]  The  objections  of  the  bankrupt  to  any  hearing  upon  the  speci- 
fications filed  by  the  trustee,  on  the  ground  that  they  were  unauthorized, 
were  opportunely  made,  and  should  have  been  heeded.  So  far  as  ap- 
pears, there  is  no  creditor  interested  in  this  proceeding,  and  for  that 
reason  the  specifications  will  be  disregarded,  and  the  discharge  granted. 
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UNITED  STATES  v.  BUCHANAN. 

(District  Court,  N.  D.  California,  First  Dlylslon.    January  29,  1917.) 

No.  6024. 

1.  Abmt  and  Navy  ^=>40 — Offenses — Convebsion  of  Subsistence. 

Criminal  Code  (Act  March  4,  1909,  c.  321)  $  36,  35  Stat  1096  (Comp. 
St  1913,  i  10200),  making  punishable  the  application  to  personal  use  or 
unlawful  disposition  of  any  subsistence  or  other  property  of  the  United 
States  furnished  to  be  used  for  the  military  or  naval  service,  does  not 
apply  to  one  who  signed  an  application  blank  for  enlistment,  stating  that 
he  had  never  applied  for  enlistment  before,  and  who  thereby  procured 
subsistence  and  transportation,  which  he  used  for  the  purpose  for  which 
It  was  Issued,  to  take  him  to  the  recruiting  depot,  where  he  was  rejected 
because  he  had  been  previously  dishonorably  discharged  from  the  army. 

[Ed.  Note. — For  other  cases,  see  Army  and  Navy,  Cent  Dig.  {{  83-67 ; 
Dec.  Dig.  «=»40.] 

2.  CBiMifNAL  Law  ®=»113 — Jubibdigtion  of  Ofbvnsb — Convebsion  of  Sub- 

sistence— ^Venue. 

If  he  were  guilty  of  violating  that  statute,  the  ofTense  was  committed  In 
the  division  of  the  federal  district  In  which  he  applied  for  enlistment  and 
received  the  subsistence,  not  in  the  division  In  which  the  recruiting  depot 
was  located. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  8S  190,  232 ; 
Dec.  Dig.  <8=»113.] 

Arden  A.  Buchanan  was  indicted  for  applying  to  his  own  use  sub- 
sistence and  supplies  furnished  to  be  used  for  military  services.  On 
demurrer  to  the  indictment.  Demurrer  sustained,  and  defendant  dis- 
charged. 

John  W.  Preston,  U.  S.  Atty.,  and  Casper  A.  Ombaun,  Asst  U.  S. 
Atty.,  both  of  San  Francisco,  Cal. 
James  W.  Ryan,  of  San  Francisco,  Cal.,  for  defendant. 

DOOLING,  District  Judge.  The  defendant  is  charged  in  the  in- 
dictment filed  in  this  court  with  the  offense  of  applying  to  his  own 
use  certain  subsistence  and  supplies  furnished  and  to  be  used  for  mili- 
tary service.  The  facts*  as  charged  in  the  indictment  are :  That  at 
Eureka,  in  Humboldt  county  (which  is  in  the  Northern  division  of 
this  district),  he  agreed  at  a  recruiting  station  that  upon  his  being  fur- 
nished with  transportation  and  subsistence  to  the  recruit  depot  at  Ft. 
McDowell,  in  this  (the  Southern)  division  of  the  District,  he  would, 
upon  passing  all  requirements  and  being  accepted  for  enlistment,  enter 
the  service  of  the  United  States  Field  Artillery,  and  that  in  pursuance 
thereof,  and  upon  an  application  blank  furnished  him  by  the  recruit- 
ing officer,  he  declared  in  writing  that  he  had  had  no  previous  service 
in  the  army,  that  he  had  never  applied  for  enlistment  before,  and  that 
he  knew  that  if  he  secured  enlistment  by  any  false  statement  he  was 
liable  to  trial  for  fraudulent  enlistment.  On  the  back  of  said  blank  he 
also  signed  a  declaration  to  the  effect  that  he  fully  understood  that  if 
he  was  accepted  for  enlistment,  and  accepted  from  the  recruiting  offi- 
cer such  bounties  as  meals,  lodging,  or  transportation,  and  should 
thereafter  decline  or  fail  to  report  at  the  time  specified  without  giving 
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a  reasonable  excuse,  he  was  liable  to  arrest  and  trial  in  the  federal 
court  for  defrauding  the  government  by  obtaining  such  bounties  as 
meals,  lodging,  or  transportation  under  false  pretenses  and  applying 
them  to  his  own  use.  That  after  filling  out  and  signing  said  blank 
defendant  accepted  and  procured  from  the  recruiting  officer  board 
and  lodging  for  the  period  of  12  days  pending  enlistment,  and  rail- 
road transportation  from  Eureka  to  Ft.  McDowell,  all  of  the  value  of 
$30.80,  for  the  purpose  of  final  enlistment.  That  defendant  had  been 
dishonorably  discharged  from  the  United  States  Army  prior  to  filling 
out  and  signing  said  blank,  and  well  knew  that  he  was  a  dishonorably 
discharged  soldier  of  the  United  States,  and  as  such  was  not  eligible 
for  re-enlistment  without  first  obtaining  the  permission  of  the!  Adjutant 
General  of  the  United  States  Army,  which  permission  he  had  not  then 
nor  has  he  now  obtained,  and  that  the  said  transportation  and  sub- 
sistence was  obtained  by  him  willfully,  unlawfully,  knowingly  and 
feloniously,  for  the  purpose  of  defrauding  the  government  of  the  Unit- 
ed States,  and  the  said  defendant  did  then  and  there  willfully  and 
unlawfully  apply  to  his  own  use  the  said  subsistence,  stores,  and  prop- 
erty of  the  United  States. 

[1]  The  indictment  is  challenged  by  demurrer.  Section  36  of  the 
Criminal  Code  (Comp.  St.  1913,  §  10200),  which  defines  the  offense 
sought  to  be  charged  in  the  indictment,  is  as  follows : 

"Whoever  shall  steal,  embezzle,  or  knowingly  apply  to  his  own  use,  or  un- 
lawfully sell,  convey,  or  dispose  of,  any  ordnance,  arms,  ammunition,  cloth- 
ing, subsistence,  stores,  money,  or  other  property  of  the  United  States,  famish- 
ed or  to  be  used  for  the  miUtary  or  naval  service  shaU  be- punished,"  etc 

The  specific  charge  here  is  that  defendant  applied  to  his  own  use 
the  subsistence  and  transportation  furnished  him  by  the  recruiting 
officer.  This  is  based  on  the  assumption  that  it  is  a  violation  of  this 
section  to  deceive  the  recruiting  officer  as  to  the  eligibility  of  the 
applicant  for  enlistment.  Passing  over  the  probability  that  this  pro- 
vision of  the  statute,  "who  shall  apply  to  his  own  use,"  is  applicable 
only  to  such  persons  as  are  intrusted  by  the  military  authorities  with 
the  disposition  of  the  property  furnished  for  military  purposes,  it 
does  not  seem  to  me  that  the  section  applies  to  one  who  has  used  tbje 
property  for  the  very  purpose  for  which  it  was  given  him ;  that  is  to 
say,  who  has  used  for  the  purpose  of  subsistence  the  property  given 
him  for  subsistence,  and  has  used  for  transportation  to  a  designated 
place  the  property  given  him  to  be  used  for  transportation  to  that 
place.  If  upon  his  arrival  at  the  designated  place  he  refuses  to  enlist, 
or  for  any  reason  is  not  eligible  for  enlistment,  there  probably  should 
be  some  penalty  provided  for  such  refusal,  or  for  failing  to  disclose 
the  fact  of  his  ineligibility,  or  for  deceiving  the  recruiting  officer  by 
false  statements  as  to  his  eligibility;  but  such  penalty  is  not  included 
in  the  section  under  discussion.  It  would  be  quite  a  stretch  of  lan- 
guage to  say  that  one  who  applied  property  to  the  very  purpose  for 
which  it  was  given  him  did  so  in  violation  of  this  section.  If,  for  in- 
stance, the  property  were  given  him  to  pay  his  transportation  to  San 
Francisco,  and  he  used  it  to  pay  transportation  to  Los  Angeles,  there 
might  be  some  reason  for  saying  that  he  "applied  the  property  to  his 
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But  where,  as  here,  the  property  was  applied  to  the  very 
purposes  for  which  the  defendant  received  it,  it  does  not  seem  to  me 
that  such  application  is  a  violation  of  the  section  simply  because,  having 
so  applied  it,  he  refuses  or  is  unable  to  carry  out  the  contract  upon 
which  it  was  received.  The  offense,  if  any,  would  be  the  ordinary  one 
found  in  state  statutes  and  described  as  obtaining  money  by  false  pre- 
tenses. But  this  section  does  not  describe  any  such  offense,  and  the 
facts  set  forth  in  the  indictment  do  not  in  my  opinion  constitute  any 
offense  denounced  therein. 

[2]  I  have  considered  the  indictment  on  the  merits,  although  the 
demurrer  would  have  to  be  sustained  in  any  event,  because,  if  any 
offense  at  all  is  charged,  it  is  an  offense  committed  in  the  Northern 
division  of  this  district,  and  the  defendant  could  be  indicted  therefor 
in  this  division  only  upon  his  application  for  a  transfer  of  the  proceed- 
ings hereto,  and  the  order  of  the  court  directing  such  transfer. 

The  demurrer  to  the  indictment  is  therefore  sustained,  and  the  de- 
fendant discharged. 


TOMKINS  V.  PATERSON  et  al. 

(District  CJourt,  W.  D.  Washington,  N.  D.    December  15.  lAie.) 

No.  3402. 

CouBTS  ^=»268 — Fedebal  Courts — Penalties — ^Venue  of  Action. 

The  venue  of  an  action  to  recover  the  penalty  provided  by  section  5  of 
the  Immigration  Act  of  February  20,  1907  (34  Stat.  900,  c.  1134  [Ck>mp.  St. 
1913.  §  4250]),  amended  March  26,  1910,  for  the  Importation  of  a  contract 
laborer,  Is  governed  by  Rev.  St.  |  732,  providing  that  all  pecuniary  penal- 
ties and  forfeitures  may  be  sued  for  either  In  the  district  vrhere  they 
accrue  or  In  the  district  where  the  offender  Is  found,  and  not  by  Judicial 
Ck>de  (Act  March  3,  1911,  a  281)  $  51,  36  Stat  1101  (Ck>mp.  St.  1913,  § 
1083),  providing  that  no  person  shaU  be  arrested  In  one  district  for  trial 
In  another  In  any  dvll  action,  and  such  action  may  be  brought  against  a 
foreign  corporation  In  the  district  where  the  alien  was  to  perform  labor. 

[Ed.  Nota— Fdr  other  cases,  see  Courts,  Cent  Dig.  §{  806,  807,  812; 
Dea  Dig.  «=»268.] 

Action  by  J.  A.  Tomkins  against  J.  V.  Patcrson  and  another  to 
recover  a  statutory  penalty.  On  defendants'  objection  to  the  juris- 
diction.   Objection  denied. 

See,  also,  239  Fed.  402. 

E.  N.  Sears,,  of  Seattle,  Wash.,  for  plaintiff. 

Bogle,  Graves,  Merritt  &  Bogle,  of  Seattle,  Wash.,  for  defendants. 

NETERER,  EKstrict  Judge.  The  plaintiff  seeks  to  recover  from  the 
defendants  the  sum  of  $1,000  penalty  provided  by  section  5  of  the 
Immigration  Act  of  February  20,  1907,  34  Stat.  898,  amended  March 
26,  1910.  It  is  alleged  that  the  defendant  corporation  is  incorporated 
imder  the  laws  of  the  state  of  Delaware,  doing  business  in  the  state 
of  Washington,  and  that  the  alien  was  imported  into  this  district  from 
British  Columbia,  to  perform  labor  as  a  mechanical  engineer  in  the 
place  of  business  of  the  said  corporation,  in  the  city  of  Seattle. 

^=s>For  oUiar  cases  s«e  same  topic  lb  KEY-NUMBER  in  all  Key-Numbered  Dicests  ft  Indexes 
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The  defendant  corporation  has  entered  a  special  appearance,  and 
has  objected  to  the  jurisdiction  of  this  court,  on  the  ground  that  the 
said  defendant  is  a  citizen  of  the  state  of  E)elaware.  In  support  of 
this  exception,  the  defendant  contends  that  by  the  provisions  of  sec- 
tion 5,  supra,  recovery  is  authorized  as  of  debt  in  the  courts  of  the 
United  States;  that  by  the  provisions  of  section  51  of  the  Judicial 
Code  "no  person  shall  be  arrested  in  one  district  for  trial  in  another, 
in  any  civil  action  before  a  District  Court,"  except  as  in  the  section 
provided,  and  that  the  defendant  does  not  come  within  any  of  the 
exceptions.  The  plaintiff  contends  that  this  is  a  special  proceeding 
under  a. special  act,  and  that  the  provisions  for  general  procedure 
have  no  application,  and  has  cited  the  court  to  Van  Patten  v.  C,  M. 
&  St.  P.  Ry.  Co.  (C.  C.)  74  Fed.  981,  Keasbey  &  Mattison  Co.  Petition- 
er, 160  U.  S.  221,  16  Sup.  Ct.  273,  40  L.  Ed.  402,  and  U.  S.  v.  Stand- 
ard Oil  Company  of  New  Jersey  (C.  C.)  152  Fed.  290. 

It  is  apparent  that  these  cases  have  no  application.  U.  S.  v.  Stand- 
ard Oil  Co.,  supra,  is  a  proceeding  under  the  Trade  and  Commerce 
against  Unlawful  Restraint  and  Conspiracies  Act,  by  which  it  is 
provided,  in  section  5,  that  a  court  may  cause  to  be  summoned  neces- 
sary parties  and  maJce  them  parties  to  the  proceeding,  "whether 
they  reside  in  the  district  in  which  the  court  is  held  or  not."  The 
Van  Patton  Case,  supra,  is  a  proceeding  under  the  Interstate  Com- 
merce Act,  which  act  does  not  fix  jurisdiction,  and  the  jurisdiction 
necessarily  was  left  to  the  general  statute  regulating  the  place  of 
bringing  suits  in  the  courts  of  the  United  States.  The  act  of  1875 
then  controlled,  which  provided  that  no  civil  suit  should  be  brought 
against  any  person  by  original  process  "in  any  other  district  than  that 
whereof  the  defendant  is  an  inhabitant,  and  in  which  he  may  be  found 
at  the  time  of  serving  process.  In  re  Keasbey  &  Mattison,  supra, 
was. an  action  under  the  Trade-Mark  Act,  in  which  the  jurisdiction, 
likewise,  was  left  open,  and  the  court  ascertained  the  jurisdiction 
from  the  acts  regulating  the  jurisdiction  of  courts  of  the  United 
States.    The  act  of  1875  provided  the  procedure,  which  provided: 

"And  no  civil  suit  shall  be  brought  before  either  of  said  courts  against  any 
person  by  any  original  process  or  proceeding  in  any  other  district  other  than 
that  whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  found  at  the  time 
of  serving  such  process  or  commencing  such  proceeding."  Act  March  3,  1S75, 
c.  137,  18  Stat.  470. 

The  court's  attention  is  also  called  to  section  732  of  the  Revised 
Statutes  (3  Fed.  Stat.  Annot.  page  94),  which  provides : 

"All  pecuniary  penalties  and  forfeitures  may  be  sued  for  and  recovered  ei- 
ther in  the  district  where  they  accrue  or  in  the  district  where  the  offender  is 
found." 

I  think  that  this  provision  of  the  statute  will  dispose  of  the  conten- 
tion. The  penalty,  if  any,  accrued  in  Seattle,  this  district,  where  the 
place  of  business  of  the  defendant  corporation  is,  and  it  would  man- 
ifestly appear  as  though  this  section  was  enacted  to  cover  just  such 
a  case. 

The  objection  to  the  court's  jurisdiction  is  therefore  denied. 
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UNITED  STATES  FIDELITY  &  GUARANTY  CO.  v.  BURKE  et  al.* 
(Circuit  Court  of  Appeals,  Ninth  Circuit     January  8,  1917.) 
No.  2744. 

1.  Injunction  ^=s>236 — ^Bond— Liability  of  Subett — Breach  of  Condition 

— *'PiNAL  Decree." 

In  a  suit  to  foreclose  a  mortgage  on  timber  lands,  where  the  mortgagor, 
to  prevent  injunction  against  cutting  timber,  had  given  a  bond  conditioned 
on  paying  any  Judgment  rendered  against  it,  a  decree,  to  the  form  of 
which  no  objection  was  made  in  the  lower  court,  that  the  mortgagee  recover 
of  the  mortgagor  and  the  surety  on  the  bond  the  amount  of  the  mortgage, 
and  have  execution  against  them  for  any  deficiency  after  the  sale  of  the 
property,  was  not  merely  an  ascertainment  of  the  amoimt  due  prior  to 
sale,  but  was  a  "final  decree'*  disposing  of  all  the  issues,  which  fixed  the 
liability  of  the  surety  on  the  bond. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Dec.  Dig.  ^=^236. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Final  Decree.l 

2.  Injunction  ^==>241 — ^Bond  to  Prevent  Injunction — Liability  of  Surety 

— ^Jurisdiction  of  Court. 

In  a  proceeding  to  foreclose  a  mortgage  on  timber  land,  the  court  has 
Jurisdiction  over  the  surety  on  a  bond  given  to  prevent  injunction  against 
the  cutting  of  timber,  and  can  render  Judgment  against  the  surety  for  the 
deficiency  after  notice  to  the  surety  of  application  for  Judgment,  to  the 
suflaciency  of  which  notice  no  objection  was  made  in  the  district  court. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  §§  544r-552; 
Dec.  Dig.  <Ss=>241.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern Division  of  the  Western  District  of  Washington;  Edward  E. 
Cushman,  Judge. 

Suit  by  George  B.  Burke  and  another  against  the  Mountain  Timber 
Company  for  the  foreclosure  of  a  mortgage.  From  a  decree  of  fore- 
closure, and  for  the  recovery  of  a  deficiency  from  the  defendant  and 
from  the  United  States  Fidelity  &  Guaranty  Company  as  surety  on  a 
bond  given  to  prevent  injunction  (224  Fed.  591),  the  surety  appeals. 
Affirmed. 

J.  V.  Beach,  N.  D.  Simon,  and  R.  C.  Nelson,  all  of  Portland,  Or., 
for  appellant. 

A.  E.  Clark  and  M.  H.  Clark,  both  of  Portland,  Or.,  A.  H.  Imus,  of 
Kalama,  Wash.,  Coy  Burnett  and  Edmund  C.  Strode,  both  of  Port- 
land, Or.,  M.  J.  Gordon,  of  Seattle,  Wash.,  J.  H.  Easterday,  of  Ta- 
coma.  Wash.,  and  I.  E.  Shrauger,  of  Mt.  Vernon,  Wash.,  for  appellees. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  In  April,  1913,  Burke  and  Ferris,  appellees, 
brought  suit  to  foreclose  a  mortgage  given  by  Mountain  Timber 
Company  to  secure  certain  promissory  notes  executed  by  the  Moun- 
tain Timber  Company  for  $32,500.  The  mortgage  covered  a  tract  of 
timber  land  in  Cowlitz  county.  Wash.  Two  notes,  each  for  the  sum 
of  $16,250,  were  given.    One  note  matured  February  3,  1911,  and  thd 

^s^For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
238  F. — 56  •Rebearlnff  denied  Marcb  19.  1917. 
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Other  February  3,  1912.  No  part  of  the  notes  had  been  paid.  By  the 
mortgage  the  Timber  Company  agreed  with  D.  L.  Kelly  and  his 
assigns  that  any  timber  cut  by  the  Timber  Company,  or  its  assigns,  on 
any  of  the  lands  mortgaged,  before  full  satisfaction  and  payment  of 
the  mortgage,  should  be  paid  for  to  Kelly,  or  his  assigns,  at  or  before 
the  time  of  cutting  the  timber,  at  the  rate  of  $2.50  per  thousand  feet, 
according  to  prescribed  method  of  scaling,  and  that  payment  so  made 
should  apply  upon  the  amount  due  upon  the  mortgage. 

The  complaint  alleged,  among  other  things,  that  the  chief  value  of 
the  premises  was  the  merchantable  timber  standing  thereon ;  that  the 
defendant  had  cut  quantities  of  timber  from  the  premises  without 
making  payment  on  account  thereof;  and  that  at  the  time  of  the 
commencement  of  the  suit  defendant  was  cutting  and  removing  tim- 
ber from  the  land,  and  would  continue  to  do  so  unless  restrained,  thus 
lessening  and  endangering  the  mortgage  security.  Temporary  in- 
junction was  prayed  for,  and  on  May  5,  1913,  when  the  motion  for 
injunction  came  on  to  be  heard  before  the  District  Court,  a  stipulation 
was  entered  into  between  the  parties  to  the  suit.  After  reciting  the 
commencement  of  the  suit  and  application  being  made  for  a  temporar>' 
injunction,  the  stipulation  continued  as  follows : 

**Whereas,  the  defendant  has  on  this  5th  day  of  May,  1913,  filed  In  this  court 
and  cause  a  bond  in  the  sum  of  $45,000,  with  the  United  States  FideUty  & 
Guaranty  Company  as  surety  thereon,  conditioned  for  the  payment  in  full 
of  any  judgment  which  shall  be  rendered  in  favor  of  the  plaintiff  in  this  ac- 
tion: Now,  therefore,  in  consideration  of  the  filing  of  said  bond,  It  is  hereby 
stipulated  and  agreed:  First  That  plaintifl*s  application  for  an  injunction  be 
and  the  same  is  hereby  withdrawn.    •    •    • »» 

At  the  same  time  that  the  stipulation  was  filed,  a  bond  executed 
unto  George  B.  Burke  by  the  Mountain  Timber  Company,  as  principal, 
and  United  States  Fidelity  &" Guaranty  Company,  as  surety,  was  filed. 
The  bond,  after  recital  of  the  institution  of  the  suit  heretofore  referred 
to,  contained  the  following  clause : 

"Now,  therefore,  we.  Mountain  Timber  Company,  a  corporation,  as  princi- 
pal, and  United  States  Fidelity  &  Guaranty  Company  of  Baltimore,  Maryland, 
as  surety,  are  held  and  firmly  bound  unto  George  B.  Burke  in  the  penal  sum 
of  forty-five  thousand  dollars  ($45,000.00),  for  the  payment  of  which,  weU  and 
truly  to  be  made,  we  hereby  bind  ourselves,  our  successors  or  assigns:  Provid- 
ed, and  the  condition  of  this  obligation  is  such  that  if  Mountain  Timber  Com- 
pany shall  pay,  or  cause  to  be  paid,  in  full  any  Judgment  which  shall  be  ren- 
dered in  favor  of  the  plaintiff  in  the  above-entitled  action,  then  this  under- 
taking to  be  null  and  void;  otherwise,  to  be  and  remain  in  full  force  and 
effect" 

Upon  a  hearing  the  District  Court  found,  among  other  things,  that 
at  the  time  of  the  commencement  of  the  foreclosure  suit  and  when 
temporary  injunction  was  applied  for,  and  at  the  time  of  the  execution 
of  the  bond,  defendant  was  cutting  timber  from  the  mortgaged  prem- 
ises, and  that  in  consideration  of  the  execution  of  the  bond  plaintiff 
did  not  seek  to  obtain  a  temporary  writ  of  injunction,  and  defendant 
was  permitted  .to  cut  and  remove  the  timber  from  the  premises,  and 
that  since  the  execution  of  the  bond  it  had  cut  timber  and  diminished 
and  impaired  the  security  of  the  mortgage  debt  in  a  substantial 
amount.    The  court  ordered  judgment  against  the  defendants  Moun- 
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tain  Timber  Company  and  the  United  States  Fidelity  &  Guaranty 
Company  for  $32,500,  with  interest,  attorney's  fees,  and  costs,  and 
that  judgment  for  foreclosure,  with  direction  for  the  sale  of  the  prop- 
erty conformably  to  the  requirements  of  the  statutes  and  the  rules  of 
the  court,  should  be  granted.  Appeal  to  this  court  was  taken  by  the 
XJnited  States  Fidelity  &  Guaranty  Company. 

On  June  IS,  1915,  the  court  rendered  its  opinion  in  favor  of  the 
plaintiffs  and  against  the  defendant  Mountain  Timber  Company.  The 
record  shows  that  on  July  6,  1915.  attorneys  for  the  plaintiff  filed  in 
the  District  Court  a  "notice  of  motion  for  filing  and  entering  of  find- 
ings of  fact  and  conclusions  of  law,*'  etc  This  notice  of  motion,  dated 
July  2,  1915,  was  addressed  to  the  defendant  Mountain  Timber  Com- 
pany and  Coy  Burnett,  its  attorney,  and  United  States  Fidelity  & 
Guaranty  Company,  and  advised  these  defendants  that  on  Tuesday, 
July  6,  1915,  at  10  o'clock,  at  the  courtroom,  Tacoma,  Wash.,  plain- 
tiffs would  move  for  signing  and  entering  of  findings  of  fact  and  con- 
clusions of  law  in  accordance  with  the  opinion  of  the  court  which  had 
been  rendered  and  filed,  and  in  accordance  with  findings  and  decree, 
copies  of  which  had  theretofore  been  served  upon  the  defendant  in 
the  case.    The  notice  contained  this  further  clause : 

"And  at  the  same  time  and  place  the  plaintiffs  will  move  for  the  entry  of 
findings  and  decree,  which,  among  other  things,  will  provide  that  Judgment 
and  decree  shall  go  against  the  defendant  and  United  States  Fidelity  ft  Guar- 
anty Company,  surety  upon  the  bond  to  stay  the  Issuance  of  an  injunction ; 
execution  to  Issue  against  said  companies,  and  either  thereof,  and  their 
property  Jointly,  In  the  event  of  a  deficiency." 

On  the  cover  of  the  notice,  "due  service"  was  accepted  at  Portland, 
Or.,  on  July  2,  1915,  by  acknowledgment  of  receipt  of  a  copy  by  Coy 
Burnett,  "W.  K.  K.,"  of  attorneys  for  Mountain  Timber  Company. 
There  was  also  on  the  cover  of  the  notice  an  affidavit  by  J.  F.  Alexan- 
der, of  Portland,  Or.,  to  the  effect  that  he  was  employed  at  the  office 
of  A.  E.  Clark  and  M.  H.  Clark,  attorneys,  in  Portland ;  that  he  served 
the  notice  on  the  United  States  Fidelity  &  Guaranty  Company  by 
handing  to,  and  leaving  with,  one  Newman,  a  clerk  in  the  office  of  D. 
R.  Tate,  statutory  agent  of  said  United  States  Fidelity  &  Guaranty 
Company,  a  duly  certified  copy  of  the  notice,  certified  to  by  M.  H. 
Clark,  one  of  the  attorneys  for  the  plaintiff;  that  such  service  was 
made  July  2,  1915,  at  the  office  of  the  (ibmpany  and  stlatutory  agent  in 
the  Chamber  of  Commerce  Building,  Portland,  Or. 

[1]  The  contention  of  the  appellant  is  that  the  District  Court  erred 
in  entering  a  decree  that  plaintiff  should  recover  of  the  Mountain 
Timber  Company  and  the  United  States  Fidelity  &  Guaranty  Com- 
pany $32,500,  with  interest  from  February  31,  1910,  and  attorney's 
fees  and  costs,  and  have  execution  against  the  Mountain  Timber  Com- 
pany and  the  United  States  Fidelity  &  Guaranty  Company  for  any 
deficit  remaining  after  the  sale  of  the  realty  ordered  to  be  sold.  In 
the  assignment  of  errors  appellant  states  as  follows : 

'*The  error  alleged  refers  only  to  so  much  of  said  decree  as  affects  the 
United  States  Fidelity  &  Guaranty  Company,  and  the  claim  of  error  Is  based 
on  the  contention  that  the  United  States  Fidelity  &  Guaranty  Company  was 
not  a  party  to  the  suit,  and  that  the  said  court  had  no  Jurisdiction  In  said 
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cause  to  render  the  said  judgment  and  decree,  or  any  Judgment  or  decree 
whatsoever  against  the  said  United  States  Fidelity  &  Guaranty  CJompany." 

The  argument  is  that  under  equity  practice  neither  deficiency  judg- 
ment nor  personal  judgment  can  be  entered  for  the  full  amount  of  in- 
debtedness in  advance  of  sale  under  foreclosure,  and  that,  therefore, 
the  eiltry  of  a  personal  judgment  against  the  Timber  Company  for 
the  recovery  of  money  was  improper,  and  can  only  bfe  sustained  by 
construing  the  decree,  not  as  a  personal  judgment  for  the  full  amount 
due  plaintiffs,  but  as  an  ascertainment  of  the  amount  due,  in  accord- 
ance with  the  procedure  in  equity,  prior  to  foreclosure  sale.  This  is, 
in  effect,  a  contention  that  as  the  bond  was  given  to  guarantee  the 
payment  by  the  Timber  Company  of  any  judgment  against  it,  the  con- 
dition of  the  bond  has  not  yet  been  broken.  But  the  language  of  the 
decree  demonstrates  the  error  in  the  major  position.  The  court  made 
a  direct,  single  decree  that  plaintiff  in  the  suit  should  recover  against 
the  defendants  Mountain  Timber  Company  and  the  United  States 
Fidelity  &  Guaranty  Company  the  sum  of  $32,500,  with  interest  and  at- 
torney's fees,  the  whole  amounting  to  $44,128,  and  ordered  that  the 
mortgage  be  foreclosed  according  to  law  and  the  rules  and  practice 
of  the  court ;  that  the  real  estate  described  in  the  complaint  be  sold 
to  satisfy  the  amount  of  the  judgment;  that  the  proceeds  of  sale 
should  be  applied  to-  the  payment  of  the  judgment,  and  that  plaintiff 
might  have  general  execution  against  any  of  the  property  of  the 
Mountain  Timber  Company  and  the  Fidelity  Company  for  any  defi- 
ciency remaining  after  the  application  upon  the  judgment  of  the  pro- 
ceeds of  the  sale ;  that  redemption  right  should  be  preserved  and  that 
the  plaintiffs  might  become  purchasers  at  foreclosure  sale  and  let  into 
possession. 

Such  a  decree  finds  the  mortgage  valid,  the  amount  of  the  debt, 
orders  a  sale  of  described  premises  for  satisfaction  of  the  debt,  directs 
that  the  sum  due  on  the  mortgage,  with  interest  and  costs,  be  paid 
over  to  the  mortgagee  out  of  the  proceeds  of  the  sale,  ajid  adjudges 
that  the  defendants  make  good  any  deficiency  which  may  be  found  to 
exist  after  the  sale.  Nothing-  is  left  for  adjudication ;  hence  the  de- 
cree is  final  and  complete  on  the  merits  of  the  controversy,  and  may 
be  appealed  from  as  a  final  decree  in  equity.  Chicago,  D.  &  V.  R.  R. 
v.  Fosdick,  106  U.  S.  47,  27  L.  Ed.  47.  The  form  of  the  decree  was 
not  objected  to  in  the  District  Court,  and  no  application  to  rectify  it 
was  there  made.  The  bond  bound  the  appellant  to  pay  any  judgment 
that  might  be  rendered  against  Mountain  Timber  Company  in  the 
cause,  and  when  the  court  made  a  decree  against  the  principal,  the  lia- 
bility of  the  appellant  was  fixed. 

[2]  Now,  as  to  jurisdiction  over  appellant.  In  Russell  v.  Farley, 
105  U.  S.  433,  26  L.  Ed.  1060,  the  Supreme  Court  reviews  the  English 
and  American  authorities  in  determining  whether,  where  injunction 
bond  is  given,  it  is  proper  to  assess  damages,  if  no  specific  provision 
is  made  either  in  the  bond  or  by  any  statute  or  rule  of  court,  and  the 
condition  of  the  bond  is  simply  to  pay  such  damages  as  the  party  en- 
joined may  sustain  by  reason  of  the  injunction,  if  the  court  finally 
decided  that  the  party  was  not  entitled  thereto.    The  court  said  it  was 
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not  satisfied  that  the  cases  of  Bein  v.  Heath,  12  How.  168,  13  L.  Ed. 
939,  and  Merryfield  v.  Jones,  2  Curtis,  306,  Fed.  Cas.  No.  9,486,  were 
authority  sufficient  to  disaffirm  the  power  of  the  court  having  posses- 
sion of  the  case,  in  the  absence  of  any  statute  to  the  contrary,  to  have 
the  damage  assessed  under  its  own  direction.    Justice  Bradley  said : 

"This  Is  the  ordinary  course  in  the  Court  of  Chancery  in  England,  by  whose 
practice  the  courts  of  the  United  States  are  governed,  and  seems  to  be  in 
accordance  with  sound  principle.  The  imposition  of  terms  and  conditions  upon 
the  parties  before  the  court  is  an  incident  to  its  jurisdiction  over  the  case; 
and  having  possession  of  the  principal  case,  it  is  fitting  that  it  should  have 
power  to  dispose  of  the  incidents  arising  therein,  and  thus  do  complete  justice, 
and  put  an  end  to  further  litigation.  We  are  inclined  to  think  that  the  court 
has  this  power,  and  that  it  is  an  inherent  power,  which  does  not  depend  on 
any  provision  in  the  bond  that  the  party  shall  abide  by  such  order  as  the 
court  may  make  as  to  damages  (which  is  the  usual  formula  in  England),  nor 
on  the  existence  of  an  express  law  or  rule  of  the  court  (as  adopted  in  some 
of  the  states)  that  the  damages  may  be  ascertained  by  reference  or  otherwise. 
as  the  court  may  direct;  this  being  a  mere  appendage  to  the  principal  provi- 
sion requiring  a  bond  to  be  taken,  and  not  conferring  the  power  to  take  one, 
or  to  deal  with  it  after  it  has  been  taken.  But  whilst  the  court  may  have 
(we  do  not  now  undertake  to  decide  that  it  has)  the  power  to  assess  the 
damages,  yet  if  it  has  that  power,  it  is  in  its  discretion  to  exercise  it,  or  to 
leave  the  parties  to  an  action  at  law.  No  doubt  in  many  cases  the  latter 
course  would  be  the  more  suitable  and  convenient  one." 

It  is  true  the  court  found  decision  upon  the  point  unnecessary,  but 
its  view  of  the  law  has  now  become  fixed  by  positive  and  repeated 
decisions,  in  this  and  other  appellate  courts.  In  Tyler  Mining  Co.  v. 
Last  Chance  Mining  Co.,  90  Fed.  15,  32  C.  C.  A.  498,  on  behalf  of 
the  sureties  on  an  injunction  bond  it  was  contended  that  no  decree 
could  be  rendered  against  them  because  they  were  not  parties  to  the 
suit.  Russell  v.  Farley,  and  the  two  cases  of  Bein  v.  Heath  and 
Merryfield  v.  Jones,  heretofore  referred  to,  were  examined  by  the 
court,  and  the  conclusion  was  reached  that,  since  the  intimations  in 
Russell  V.  Farley  had  been  made,  the  federal  courts  had  the  power  to 
dispose  of  the  incidents  arising  in  the  principal  case  and  thus  put  an 
end  to  further  litigation.  The  court  cited  Lea  v.  Deakin  (C.  C.)  13 
Fed.  514;  Coosaw  Mining  Co.  v.  Farmers'  Mining  Co;  (C.  C.)  51 
Fed.  107;  Lehman  v.  McQuown  (C.  C.)  31  Fed.  138;  and  2  Beach's 
Modem  Equity  Practice,  §  770  (1894). 

In  Baker  &  Bennett  Co.  v.  Cass  Company  et  al.,  224  Fed.  439,  140 
C.  C.  A.  133,  the  Court  of  Appeals  of  the  Second  Circuit  had  this 
case:  Suit  in  equity  was  brought  for  infringement  of  letters  patent. 
Preliminary  injunction  was  granted,  subject  to  the  filing  of  a  bond 
by  the  complainant  to  secure  the  defendants.  The  condition  of  the 
bond  was  that  if  plaintiff  should  pay  to  the  defendants  enjoined  such 
damages,  not  exceeding  $5,000,  as  they  might  sustain  by  reason  of 
the  injunction  if  the  court  finally  decided  that  the  plaintiff  was  not 
entitled  to  injunction,  then  the  obligation  should  be  void;  otherwise, 
effective.  Injunction  was  kept  alive,  and  finally  decree  was  made 
awarding  perpetual  injunction,  with  statutory  damages  in  the  sum 
of  $500.  That  decree  was  reversed  by  the  Court  of  Appeals,  and 
thereafter,  in  the  District  Court,  the  defendant  petitioned  for  the 
appointment  of  a  master  to  assess,  under  the  injunction  bond,  dam- 
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ages  sustained  between  certain  dates  in  1914.  This  petition  was  de- 
nied, and  appeal  taken  by  the  defendants.  The  court  quoted  from 
Russell  V.  Farley,  supra,  and  said: 

"Although  the  foregoing  observations,  so  far  as  they  apply  to  the  power 
of  the  court  to  dispose  of  the  question  of  damages  under  the  Injunction  bond 
as  an  incident  to  the  principal  ease,  were  obiter,  they  are  entitled  to  great 
weight.  They  were  so  treated  by  the  Circuit  Court  of  Appeals  of  the  Sixth 
Circuit  in  Leslie  v.  Brown,  00  Fed.  171  [32  C.  O.  A.  556],  ♦  ♦  ♦  and  of  the 
Seventh  Circuit  In  Mississippi  Co.  v.  Watson  Co.,  202  Fed.  122  [120  C.  O.  A. 
276].  •  •  •  Both  courts  adopted  the  law  as  indicated  by  Mr.  Justice 
Bradley,  and  so  do  we.** 

Another  case  which  has  bearings  is  Empire  State-Idaho  Mining  & 
Developing  Co.  et  al.  v.  Hanley,  136  Fed.  99,  69  C.  C.  A.  87.  It  Mas 
held  that  after  an  appeal  had  been  taken  to  the  Court  of  Appeals,  and 
affirmance  had  been  had,  appellee  could  file  in  the  trial  court  a 
motion  to  proceed  containing  a  notice  to  sureties  on  appellee's  super- 
sedeas bond  that  he  would  apply  for  a  summary  decree  on  the  bond. 
The  court  regarded  such  surety  (service  being  admitted  in  that 
case)  as  a  quasi  party  to  the  proceeding,  and  sustained  authority  to 
render  summary  judgment  against  the  surety,  both  under  the  Idaho 
statutes  and  independently  thereof.  Tyler  Mining  Co.  v.  Last  Chance 
Mining  Co.,  Russell  v.  Farley,  and  Lea  v.  Deakin,  supra,  were  cited. 
In  Perry  et  al.  v.  Tacoma  Mill  Co.,  152  Fed.  115,  81  C.  C.  A.  333,  the 
court  sustained  the  power  of  the  District  Court  to  enter  summary 
judgment  upon  a  supersedeas  bond  given  on  appeal  from  a  decree  fore- 
closing a  mortgage  on  personal  property  for  the  value  of  such  prop- 
erty where,  after  affirmance  of  the  decree,  the  property  was  not  pro- 
duced. 

In  Cimiotti  Unhairing  Co.  et  al.  v.  American  Fur  Refining  Co.  et 
al.  (C.  C.)  158  Fed.  171,  a  temporary  injunction  was  ordered  ([C. 
C]  117  Fed.  623)  upon  condition  complainant  furnish  bond,  which 
.was  filed  and  approved.  Upon  hearing,  permanent  injunction  was 
filed  and  approved.  (C.  C.)  120  Fed.  672.  The  Court  of  Appeals  of 
the  Third  Circuit  reversed  the  decree  of  the  District  Court.  123 
Fed.  869,  59  C.  C.  A.  357.  The  Supreme  Court  affirmed  the  reversal. 
198  U.  S.  399,  25  Sup.  Ct.  697,  49  L.  Ed.  1100.  When  the  mandate 
went  down,  the  Circuit  Court  ordered  the  master  to  take  proofs  and 
ascertain  what  damages  the  defendants  had  suffered.  The  surety 
on  the  injunction  bond  does  not  appear  to  have  been  notified  of  any 
of  these  proceedings.  The  master  made  his  report,  advising  dam- 
ages in  an  amount  exceeding  the  penalty  of  the  bond.  Defendant 
asked  judgment  against  complainants  for  the  amount  of  the  damages, 
and  judgment  against  the  surety  for  the  amount  of  the  bond.  Judge 
Lanning  said  that  he  had  not  had  the  aid  of  counsel  in  discussing  the 
question  as  to  whether  the  surety  company  could  be  regarded  as  a 
party  or  a  quasi  party  to  the  proceeding  in  such  a  sense  as  that  an 
execution  could  be  awarded  against  it,  or  whether  the  defendants 
were  left  to  their  remedy  against  the  surety  upon  an  action  at  law 
upon  that  company's  undertaking.  But  after  reference  to  the  au- 
thorities, and  in  view  of  the  fact  that  the  undertaking  of  the  surety 
company  provided  that  the  loss  or  injury  in  damages  should  be  as- 
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ccrtained  as  the  court  should  direct,  he  concluded  that  defendants 
were  entitled  to  such  a  decree.  To  sustain  him  he  cites  the  opinion 
of  this  court  in  Tyler  Mining  Co.  v.  Last  Chance  Mining  Co.,  supra, 
and  Empire  State-Idaho  Mining  &  Developing  Co.  v.  Hanley  and 
Russell  V.  Farley,  supra. 

We  need  not  go  to  the  extent  of  holding  that  if  no  notice  is  given 
to  the  surety  that  judgment  would  be  asked  against  it,  judgment  can 
go  against  it.  Opinion  upon  that  point  is  reserved.  In  the  present 
case,  no  point  of  lack  of  notice  is  raised  by  the  assignments  of  error, 
and  as  against  the  showing  made  of  the  service  of  notice  upon  the 
statutory  agent  of  the  surety  company,  no  counter  showing  is  relied 
upon.  The  notice  may  have  been  defective  in  form,  or  it  may  not 
have  given  as  much  time  to  the  surety  company  to  make  preparation 
for  the  hearing  as  it  desired;  but  the  proper  place  to  suggest  any., 
defects  or  to  ask  further  time  was  the  District  Court.  Our  conclu- 
sion is  that  by  signing  the  bond  appellant  made  its  contract  to  pay 
any  judgment  that  might  be  rendered  in  the  cause,  and  having  had 
notice  of  intended  application  for  judgment  against  it  and  oppor- 
tunity for  a  hearing,  the  District  Court  had  power  to  proceed  to 
judgment  against  it. 

We  do  not  understand  that  there  is,  in  the  practical  effect  to  be 
given  to  the  decree,  great  difference  between  counsel  for  appellants  and 
appellees.  The  decree  directs  the  sale  of  the  mortgaged  property  and 
the  application  of  the  proceeds  of  the  sale  to  the  payment  of  the 
expenses  of  the  mortgage  debt,  and  provides  for  issuance  of  execu- 
tion as  to  any  deficiency  remaining  after  the  application  of  the  pro- 
ceeds of  the  sale.  It  would  seem  that  procedure  under  such  a  decree 
can  only  result  in  actually  imposing  upon  the  appellant  liability  for 
the  payment  of  a  deficiency  judgment. 

The  decree  appealed  from  is  affirmed. 


CHASE  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    December  12,  1910.) 

No.  461B. 

1.  ikdiaitb   ^=»13 — liajtds — aulotkentb   in    ssvebaltt-^onstbuction   of 
Statute.  . 

Act  Aug.  7, 1882,  c.  434,  22  Stat  341,  provided  for  allotments  in  several- 
ty from  a  designated  part  of  the  Omaha  Indian  reservation  in  Nebraska 
to  each  member  of  the  tribe,  and  that  after  such  allotments  were  made 
the  residue  of  such  part 'of  the  reservation  should  be  patented  to  the 
tribe,  to  be  held  in  trust  for  25  yearn  and  then  patented  In  fee.  Section 
8  then  provided  that  from  such  residue  patented  to  the  tribe  in  common 
"allotments  shall  be  made  and  patented  to  each  Omaha  child  who  may  be 
bom  prior  to  the  expiration"  of  the  trust  period  in  the  same  quantity  and 
subject  to  the  same  restrictions  as  provided  in  respect  to  the  general 
allotment.  By  Act  March  3,  1893,  c.  209,  27  Stat  630,  the  Secretary  of 
the  Interior  was  "authorized,"  with  the  consent  of  the  tribe,  to  make  al- 
lotments in  severalty  from  such  residue  held  in  trust  to  each  woman  and 
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dilld  of  the  tribe  bom  since  the  general  allotment  "and  now  llTlng"  of 
double  the  quantity  of  land  provided  for  In  the  act  of  1882,  and  to  each 
allottee  who  received  only  40  acres  under  the  general  allotment  40  acres 
additional.  Held,  that  in  view  of  the  general  policy  of  Congress,  as 
shown  by  the  treaties  with  the  tribe  in  1854  and  1865,  to  promote  indi- 
vidual ownership,  such  act  did  not  by  implication  repeal  the  positive 
provision  of  section  8  of  the  act  of  1882  reQuirlng  an  allotment  to  each 
child  born  during  the  trust  period,  although  such  child,  if  bom  after  the 
passage  of  the  later  act,  was  not  entitled  to  the  increased  allotment  pro- 
vided for  therein. 

[Ed.  Note. — For  other  cases  see  Indians,  Cent  Dig.  {  30;  Dec.  Dig. 
«=»13.] 

2.  Indians  ^=:>13 — Construction  or  Congressional  Acts  Relating  to. 

Provisions  of  doubtful  meaning  in  congressional  enactments  relating  to 
Indians  must  be  construed  so  far  as  possible  in  favor  of  the  Indians,  and 
not  against  them. 

[Ed.  Note. — For  other  cases»  see  Indians,  Gent  Dig.  {  30;  Dec  Dig. 
<S==>13.] 

3.  Statutes  <9=5>161(1),  225 — Construction — Statutes  in  Pari  Materia. 

All  statutes  in  pari  materia  are  to  be  read  and  construed  together  as 
If  they  formed  part  of  the  same  statute,  and  when  there  are  two  acts  on 
the  same  subject  they  must  stand  together,  if  possible,  and  if  repugnant 
in  any  of  their  provisions,  the  later  act  operates  as  a  repeal  of  the  earlier 
one  so  far,  and  only  so  far,  as  its  provisions  are  repugnant  to  those  of  the 
earlier  act 

[Ed.  Note.--For  other  cases,  see  Statutes,  Cent  Dig.  K  230,  233,  234, 302,. 
303;  Dec.  Dig.  <S==>161(1),  225.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Nebraska;  Thomas  C.  Hunger,  Judge. 

Suit  in  equity  by  Hiram  Chase,  Jr.,  a  minor,  by  his  next  friend, 
Hiram  Chase,  Sr.,  against  the  United  States.  Decree  for  the  United 
States,  and  complainant  appeals.    Reversed. 

John  Lee  Webster,  of  Omaha,  Neb.  (Hiram  Chase,  of  Pender,  Neb.,. 
on  the  brief),  for  appellant. 

A.  W.  Lane,  Asst.  U.  S.  Atty.,  of  Lincoln,  Neb.,  and  O.  C.  Anderson, 
of  West  Point,  Neb.  (T.  S.  Allen,  U.  S.  Atty.,  of  Lincoln,  Neb.,  on  the 
brief),  for  appellee. 

Before  SANBORN,  ADAMS,  and  GARLAND,  Circuit  Judges. 

PER  CURIAM.  This  suit  was  instituted  under  the  provisions  of 
an  act  of  Congress  approved  February  6,  1901  (31  Stat  760  [Comp. 
St.  1913,  §§  4214,  4215]),  by  Hiram  Chase,  Jr.,  by  his  next  friend, 
Hiram  Chase,  Sr.,  a  member  of  the  Omaha  Tribe  of  Indians,  to  secure 
a  decree  for  an  allotment  of  land  in  the  Omaha  reservation  which  had 
been  denied  to  him  by  the  Secretary  of  the  Interior.  He  alleged  in  his 
amended  bill  facts  which  he  claims  entitled  him  to  such  a  decree.  The 
United  States  appeared  in  due  time  and  moved  to  dismiss  the  bill,  on 
the  ground  that  its  allegations  were  not  sufficient  to  constitute  a  cause 
of  action.  This  motion  was  sustained,  and,  plaintiff  declining  to  plead 
further,  the  bill  was  dismissed ;  and  he  now  appeals,  assigning  for  er- 
ror that  the  court  erred  in  dismissing  the  bill,  and  in  not  holding  that 
on  the  facts  stated  plaintiff  was  entitled  to  the  decree  prayed  for. 

^s>FoT  other  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Iniexs^ 
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A  summary  of  the  facts  alleged  by  him  is  as  follows : 

Plaintiff  was  bom  December  3,  1895,  of  parents  both  of  whom  were 
members  of  the  Omaha  Tribe,  and  afterwards  caused  to  be  selected* 
and  now  claims  an  allotment  of  the  W.  J^  of  the  N.  W.  ^4  of  section 
25,  township  25,  range  9  east  of  the  sixth  principal  meridian.  In 
1854,  by  a  treaty  then  made  between  the  United  States  and  the  Omaha 
Tribe  (10  Stat.  1043),  that  tribe,  for  a  valuable  consideration  paid  to 
it,  ceded  to  the  United  States  the  southern  portion  of  a  tract  of  land 
then  occupied  by  them;  the  northern  portion  thereof  being  reserved 
and  set  apart  to  the  Indians  for  their  future  home.  Pursuant  to  the 
obligation  of  the  treaty  they  soon  vacated  the  land  so  ceded  to  the 
United  States,  and  removed  to  that  reserved  and  set  apart  to  them.  In 
this  treaty,  power  was  conferred  upon  the  President  to  cause  the  land 
reserved  to  the  Indians  to  be  surveyed  into  lots,  and  to  assign  to  in- 
dividual Indians,  who  might  desire  to  make  for  themselves  a  perma- 
nent home,  certain  quantities  of  land  for  that  purpose,  and  to  issue  to 
them  patents  therefor,  subject,  however,  to  certain  reasonable  restric- 
tions against  alienation  and  to  other  prescribed  conditions. 

In  1865,  by  treaty  then  made  (14  Stat.  667),  the  Omaha  Tribe  ceded 
to  the  United  States,  for  a  valuable  consideration,  a  tract  of  land  from 
the  northern  poftion  of  their  reservation ;  and  the  Indians  expressing 
a  desire  of  promoting  settled  habits  of  industry  and  enterprise  amongst 
themselves  by  abolishing  the  tenure  in  common  by  which  they  had 
theretofore  held  their  lands  and  of  securing  assignments  of  limited 
quantities  thereof  in  severalty  to  the  individual  members  of  the  tribe, 
it  was  by  article  IV  agreed  that  the  remaining  portion  of  their  reserva- 
tion should  be  set  apart  for  those  purposes,  and  that  out  of  the  same 
there  should  be  assigned  to  each  head  of  a  family  not  exceeding  160 
acres,  and  to  each  male  person,  18  years  of  age  and  upwards,  without 
a  family,  not  exceeding  40  acres  of  land,  and  that  the  whole  of  the  land, 
assigned  or  unassigned  in  severalty,  should  constitute  and  be  known 
as  the  Omaha  reservation ;  that  such  assignments,  when  approved  by 
the  Secretary  of  the  Interior,  should  be  final  and  conclusive ;  and  that 
certificates  should  be  issued  by  the  Commissioner  of  Indian  Affairs 
for  the  tracts  so  assigned,  specifying  the  names  of  the  individuals  to 
whom  the  same  were  assigned  respectively. 

On  August  7,  1882,  Congress  passed  an  act  (22  Stat.  341),  section 
5  thereof  authorizing  the  Secretary  of  th6  Interior  to  allot  the  part 
of  the  reservation  lying  east  of  the  Sioux  City  &  Nebraska  Railroad, 
in  severalty,  to  the  members  of  that  tribe  in  quantities  as  follows :  To 
each  head  of  a  family,  a  quarter  section;  to  each  single  person  over 
18  years  of  age,  one-eighth  of  a  section ;  to  each  orphan  child  under 
18  years  of  age,  one-eightli  of  a  section ;  and  to  each  other  person  un- 
der 18  years  of  age,  one-sixteenth  of  a  section.  These  allotments  to 
be  in  lieu  of  allotments  or  assignments  provided  for  in  the  fourth  ar- 
ticle of  the  treaty  of  1865.  Section  6  of  the  act  provided  for  the  issu- 
ance of  patents  in  the  names  of  the  allottees,  declaring  that  the  United 
States  will  hold  the  land  thus  allotted  for  the  period  of  25  years  in 
trust  for  the  sole  use  and  benefit  of  the  Indians  to  whom  such  allot- 
ment shall  have  been  made.     Section  8  provided  that  the  residue  of 
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lands  lying  east  of  the  railroad,  after  all  allotments  have  been  made, 
as  in  the  fifth  section  provided,  shall  be  patented  to  the  Omaha  Tribe 
of  Indians,  the  patent  to  have  the  legal  effect  and  declare  that  the  Unit- 
ed States  does  and  will  hold  the  land  thus  patented  for  the  period  of 
25  years  in  trust  for  the  sole  use  and  benefit  of  th^  tribe,  and  at  the 
expiration  of  that  period  the  United  States  will  convey  the  same  by 
patent  to  the  tribe  in  fee,  discharged  of  the  trust  and  free  from  all  in- 
cumbrances whatsoever.  Section  8  also  provides,  as  will  hereafter 
more  fully  appear,  that  from  the  residue  of  land  thus  patented  to  the 
tribe  in  common  allotments  should  be  made  and  patented  to  each  Oma- 
ha child  who  may  be  born  prior  to  the  expiration  of  the  time  during 
which  it  is  provided  the  land  shall  be  held  in  trust  by  the  United  States. 

Allotments  under  this  act  had  been  made  prior  to  July  11,  1884,  to 
954  members  of  the  tribe,  and  these  were  duly  approved  on  that  date 
and  patents  issued  therefor.  The  trust  period  of  25  years  for  such 
allotments  would  therefore  expire  on  July  10,  1909.  The  United  States 
failed  to  issue  the  patent  to  tiie  tribe,  as  provided  in  section  8  of  the 
act  of  1882;  but  this  is  conceded  to  have  been  an  unimportant  omis- 
sion of  a  ministerial  duty  only,  and  that  the  rights  of  the  members  of 
the  tribe  therein  are  not  affected  by  the  omission. 

The  act  of  March  3,  1893  (27  Stat.  630,  c.  209),  authorized  the  Sec- 
retary of  the  Interior,  with  the  consent  of  the  Indians  of  the  tribe,  to 
allot  in  severalty  "  ♦  *  *  to  each  Indian  woman  and  child  of  said 
tribe  bom  since  allotments  of  land  were  made  in  severalty  to  the  mem- 
bers thereof  under  the  provisions  of  said  act  (1882),  and  now  living^ 
one-eighth  of  a  section  of  the  residue  lands  held  by  that  tribe  in  com- 
mon, instead  of  one-sixteenth  of  a  section,  as  therein  provided,  and  to 
allot  in  severalty  to  each  allottee  under  said  act,  now  living,  who  re- 
ceived only  one-sixteenth  of  a  section  thereunder,  an  additional  one- 
sixteenth  of  a  section  of  such  residue  lands.     *     *     *  " 

The  question  for  decision  is  whether,  in  view  of  the  foregoing  facts 
and  statutes,  the  fact  that  plaintiff  in  this  case  was  not  bom  until  after 
the  act  of  1893  was  passed,  disqualified  him  to  the  allotment  selected 
by  him. 

[1]  While  the  provisions  of  the  two  acts  of  1882  and  1893  furnish 
the  main  criteria  by  which  this  question  must  be  answered,  the  treaties 
of  1854  and  1865  are  reli.ed  on  by  plaintiff's  counsel  as  having  an  im- 
portant bearing  on  the  question,  their  contention  being  that  the  cessions 
of  lands  to  the  United  States  by  those  treaties  afforded  a  valuable  and 
sufficient  consideration  for  the  stipulation  in  the  first  treaty  empower- 
ing the  President  to  survey  the  reservation,  and  to  assign  to  such  In- 
dians as  desired  it  certain  specified  areas  of  land  for  their  permanent 
home,  and  to  issue  to  them  patents  therefor,  and  for  the  stipulation  in 
the  second  treaty  abolishing  tenure  in  common  and  providing  for  the 
assignment  of  the  land  in  severalty  to  the  members  of  the  tribe,  with- 
out limitation  as  to  time.  The  contention  is  that  the  right  of  the  in- 
dividual members  of  the  tribe,  for  whose  benefit  the  treaties  were  mad^ 
to  such  allotments,  was  a  contract  right,  made  so  by  the  terms  of  the 
treaty  of  1865,  and  confirmed  by  the  provisions  of  the  act  of  1882,  of 
which  they  could  not  be  deprived  without  their  consent. 
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A  critical  reading  and  consideration  of  the  treaties  themselves 
fails  to  convince  us  of  the  merit  of  this  contention.  By  the  terms  of  the 
treaty  of  1854  no  obligation  to  make  any  assignments  to  individual 
members  of  the  tribe  was  assumed  or  undertaken  by  the  United  States. 
The  President  was  merely  given  discretionary  power  to  do  so,  if,  in 
his  judgment,  the  best  interests  of  the  Indians  and  of  all  parties  con- 
cerned would  thereby  be  best  promoted;  and  the  immediate  object 
of  the  treaty  of  1865  was  to  secure  a  reservation  or  home  on  the  north- 
ern part  of  the  Omaha  reservation  for  the  Winnebago  tribe  of  Indians, 
as  we  understand.  Incidental  to  this  main  object  an  effort  seems  to 
have  been  made  to  induce  the  Indians  to  abandon  their  tribal  customs 
and  to  take  up  the  habits  of  civilized  life.  This  appears  by  the  reci- 
tations found  in  the  treaty  to  the  effect  that  the  Indians  were  desirous 
of  "promoting  settled  habits  of  industry  and  enterprise  amongst  them- 
selves by  abolishing  the  tenure  in  common  by  which  they  now  hold 
their  lands,  and  by  assigning  limited  quantities  thereof  in  severalty  to 
the  members  of  the  tribe.     *    *     *  " 

So  it  appears  that  neither  of  the  treaties  obligated  the  United  States 
to  abolish  tenure  in  common  or  made  any  general  scheme  for  the  as- 
signment of  lands  in  severalty.  It  is  true  the  treaty  of  1865  made  pro- 
vision, as  a  step  in  the  way  of  abolishing  tenure  in  common  and  promot- 
ing the  desired  habits  of  industry  and  enterprise,  for  setting  apart 
the  remaining  portion  of  the  reservation  and  assigning  to  limited  class- 
es of  persons,  then  in  existence,  certain  quantities  of  land.  But  there 
was  no  such  definiteness  in  this  as  to  constitute  a  contract  obligation 
requiring  the  government  to  make  an  allotment  of  land  to  the  plaintiff 
in  this  case.  Both  treaties,  however,  disclose  a  general  policy  looking 
toward  the  abolishment  of  the  tribal  ownership  of  land  and  the  divi- 
sion of  it  into  individual  holdings,  and  this  policy,  we  think,  has  an  im- 
portant bearing  on  the  construction  of  congressional  enactments  relied 
on  by  counsel. 

By  the  act  of  1882  Congress,  for  the  first  time,  provided  a  general 
scheme  of  alloting  lands  lying  east  of  the  right  of  way  of  the  Sioux 
City  &  Nebraska  Railroad  and  of  issuing  patents  therefor  to  the  mem- 
bers of  the  tribe  in  severalty.  Such  allotments  were  to  be  in  lieu  of 
the  assignments  tentatively  contemplated  by  the  fourth  section  of  the 
treaty  of  1865.  The  patents  thus  authorized  were  made  to  declare  that 
the  United  States  will  hold  the  land  so  allotted  for  a  period  of  25  years 
in  trust  for  the  sole  use  and  benefit  of  the  Indians  to  whom  the  al- 
lotments may  have  been  made  or  in  case  of  their  death,  in  trust  for 
their  heirs.  Section  8  of  that  act  provides  that  the  residue  of  lands 
lying  east  of  that  right  of  way,  after  all  allotments  have  been  made  as 
authorized,  shall  be  patented  to  the  Omaha  Tribe,  the  patent  to  have  the 
legal  effect  and  declare  that  the  United  States  will  hold  the  lands  thus 
patented  in  trust  for  the  period  of  25  years  for  the  sole  use  and  bene- 
fit of  the  tribe,  and  at  the  expiration  of  that  period  that  the  United 
States  will  convey  the  lands  to  the  tribe  in  fee,  discharged  of  the  trust 
and  free  from  all  charge  and  incumbrance  whatsoever.  Then  in  sec- 
tion 8  the  following  important  provision  is  found*: 
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"That  from  the  residue  of  lands  thus  patented  to  the  trihe  In  common,  allot- 
ments shall  be  made  and  patented  to  each  Omaha  child  who  may  be  bom 
prior  to  the  expiration  of  the  time  during  which  it  Is  provided  that  said  lands 
shall  be  held  in  trust  by  the  United  States,  in  quantity  and  upon  the  same 
conditions,  restrictions,  and  limitations  as  are  provided  in  section  6  of  this 
act,  touching  patents  to  allottees  therein  mentioned.  But  such  conditions, 
restrictions,  and  limitations  shall  not  extend  beyond  the  expiration  of  the 
time  expressed  in  the  patent  herein  authorized  to  be  issued  to  the  tribe  in 
common:  And  provided  further,  that  these  patents,  when  issued,  shall  over- 
ride the  patent  authorized  to  be  issued  to  the  tribe  as  aforesaid,  and  shall 
separate  the  individual  allotment  from  the  lands  held  in  common,  which  pro- 
viso shall  be  incorporated  in  the  patent  issued  to  the  tribe:  Provided,  that 
said  Indians  or  any  part  of  them  may,  if  they  shall  so  elect,  select  the  land 
which  shall  be  allotted  to  them  in  severalty  in  any  part  of  said  reservation 
either  east  or  west  of  said  right  of  way  mentioned  in  the  first  section  of  this 
act" 

If  Chase  had  been  bom  at  any  time  prior  to  the  expiration  of  the 
25  years  after  the  approval  of  the  allotments  provided  for  in  the  fifth 
section  of  the  act  (which  was  in  1884),  that  is,  prior  to  1909,  he  would 
have,  according  to  the  language  of  section  8,  unaffected  by  subsequent 
legislation,  been  entitled  to  the  allotment  of  40  acres  of  the  80  acres 
selected  by  him.  The  only  question  then  is  whether  subsequent  legis- 
lation, interpreted  in  the  light  of  prior  treaties,  deprived  him  of  that 
right. 

As  already  seen,  the  prior  treaties  contain  provisions  looking  towards 
a  scheme  for  abolishing  tenures  in  conmion  and  substituting  therefor 
allotments  of  land  to  individual  Indians  in  severalty.  In  the  execution 
of  this  general  scheme  the  act  of  1882  was  passed.  After  providing 
for  allotments  in  severalty  to  members  of  the  tribe  of  land  lying  east 
of  the  railroad  and  for  the  patenting  of  the  residue  of  the  reservation 
to  the  tribe,  it  enacts  as  follows : 

"That  from  the  residue  of  lands  thus  patented  to  the  tribe  in  common,  al- 
lotments shall  be  made  and  patented  to  each  Omaha  child  who  may  be  bom 
prior  to  the  expiration  of  the  time  during  which  it  is  provided  that  said  lands 
shall  be  held  in  trust  by  the  United  States.    ♦    ♦    •  »• 

This  language  is  comprehensive  and  imperative.  It  commands  that 
allotments  shall  be  made  to  every  child  of  the  tribe  who  may  be  bom 
within  the  specified  period  of  25  years,  ending  in  1909.  This,  we  think, 
clearly  means  that  so  long  as  any  lands  remain  unallotted  out  of  that 
particular  residue  each  child  born  within  the  specified  period  shall  have 
an  allotment.  This,  we  think,  would  not  be  questioned  except  for  the 
provisions  of  the  act  of  1893,  upon  which  the  United  States  especially 
relies.    That  act  is  in  the  following  words : 

Be  it  enacted:  **That  the  act  of  CJongress  approved  August  seventh,  eighteen 
hundred  and  eighty-two,  entitled  *An  act  to  provide  for  the  sale  of  a  part  of 
the  reservation  of  the  Omaha  Tribe  of  Indians  in  the  state  of  Nebraska,  and 
for  other  purposes,'  be,  and  the  same  is  hereby,  amended  so  as  to  authorize 
the  Secretary  of  the  Interior,  with  the  consent  of  the  Indians  of  that  tribe, 
to  allot  in  severalty,  through  an  allotting  agent  of  the  Interior  Department, 
to  each  Indian  woman  and  child  of  said  tribe  bom  since  allotments  of  land 
were  made  in  severalty  to  the  members  thereof  under  the  provision  of  said 
act,  and  now  Uving,  oqe-eighth  of  a  section  of  the  residue  lands  held  by  that 
tribe  in  common,  instead  of  one-sixteenth  of  a  section,  as  tJierein  provided, 
and  to  allot  in  severalty  to  each  allottee  under  said  act,  now  living,  who  re- 
ceived only  one-sixteenth  of  a  section  thereunder,  an  additional  one-sixteentL 
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of  a  section  of  such  residue  lands:  Provided,  that  the  allotments  so  made 
shall  be  subject  to  the  same  conditions,  restrictions,  and  limitations  provided 
for  in  sections  six,  seven,  and  eight  of  said  act,  touching  allotments  and  pat- 
ents to  allottees  therein  mentioned:  And  provided,  that  the  expenses  incurred 
In  making  the  allotments  hereby  authorized  shall  be  defrayed  out  of  the 
funds  appropriated  for  surveying  and  allotting  Indian  reservations.'* 

By  this  act  Congress  granted  an  allotment  of  40  acres  more  to  each 
allottee  living  at  the  time  of  its  passage  who  had  received  but  40  acres, 
and  it  also  granted  to  each  Indian  woman  and  to  each  child  of  the 
tribe  born  since  allotments  of  lands  had  been  made  who  was  living 
at  the  passage  of  the  act,  a  right  to  an  allotment  of  80  acres  of  land. 
It  increased  the  grants  to  individual  Indians  and  contained  no  provi- 
sion for  decreasing  or  revoking  them,  or  any  of  them. 

The  act  of  1882,  in  unequivocal  and  emphatic  language,  had  con- 
ferred the  right  to  an  allotment  upon  each  and  every  Omaha  child 
who  might  be  born  at  any  time  prior  to  the  expiration  of  25  years, 
after  the  approval  of  the  allotments ;  that  is,  to  any  child  that  might 
be  born  after  the  year  1884  and  prior  to  1909.  This  was  a  right  con- 
ferred in  clear  terms  upon  a  clearly  defined  class,  to  be  constituted 
in  the  future;  and  even  if  not  an  enforceable  right,  so  far  as  plain- 
tiff Chase  was  concerned,  at  the  time  of  the  passage  of  the  act,  it 
clearly  evidences  the  purpose  of  Congress  that  it  should  be  available 
to  each  constituent  member  as  he  or  she  might  later,  by  birth,  be 
incorporated  into  the  class.  Therefore,  unless  this  act,  in  so  far  as 
if  confers  this  right,  was  repealed  by  the  act  of  1893,  it  still  exists 
in  favor  of  the  plaintiff  in  this  case. 

[2]  The  act  of  1882  was  certainly  not  repealed  in  terms,  and  we 
do  not  think  it  was  repealed  by  implication,  because,  as  a  rule,  repeals 
by  implication  are  not  favored,  and  should  not  be  so  held  unless  the 
implication  is  clear.  In  our  opinion  there  is  no  such  clear  implication 
manifested  in  the  act  of  1893,  for  these  reasons : 

(1)  The  Congress  did  not  say  the  former  act  or  any  of  its  provi- 
sions were  repealed,  but  did  say  that  the  act  was  merely  "amended." 

(2)  Provisions  of  doubtful  meaning  in  congressional  enactments, 
relating  to  Indians,  must  be  construed  so  far  as  possible  in  favor  of 
the  Indians,  and  not  against  them. 

The  Supreme  Court  of  the  United  States,  in  the  case  of  Choate  v. 
Trapp,  224  U.  S.  665,  675,  32  Sup.  Ct.  565,  569  (56  L.  Ed.  941),  in 
answering  the  contention  that  certain  claims  for  exemptions  there  un- 
der consideration  must  be  strictly  construed,  make  use  of  this  lan- 
guage : 

"But  in  the  government's  dealings  with  the  Indians  the  rule  is  exactly  the 
contrary.  The  construction,  instead  of  being  .strict,  is  Uberal ;  doubtful  ex- 
pressions, instead  of  being  resolved  in  favor  of  the  United  States,  are  to  be 
resolved  in  favor  of  a  weak  and  defenseless  people,  who  are  wards  of  the 
nation,  and  dependent  wholly  upon  its  protection  and  good  faith.  This  rule 
of  construction  has  been  recognized,  without  exception,  for  more  than  a  hun- 
dred years,  and  has  been  applied  in  tax  cases." 

In  Chase  v.  United  States,  138  C.  C.  A.  117,  121,  222  Fed.  593, 
597,  it  was  said  by  this  court : 

"And  because,  when  treaties  were  made  with  them,  the  Indians  were  un- 
familiar with  the  language  in  which  they  were  written  and  with  the  exact 
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meaning  of  many  of  tbe  terms  used  in  them,  they  must  be  construed  liberally, 
doubtful  expressions  must  be  resolved  In  favor  of  the  Indians,  and  the  trea- 
ties must  be  interpreted,  'not  according  to  the  technical  meaning  of  their 
words,  ♦  ♦  ♦  but  in  the  sense  in  which  they  would  naturally  be  under- 
stood by  the  Indians.' " 

[3]  (3)  There  is  no  inconsistency  or  repugnancy  between  the  grant 
of  allotments  of  tracts  of  40  acres  to  the  plaintiff  and  the  members 
of  his  class  under  the  act  of  1882  and  the  grants  to  the  classes  of 
Indians  specified  in  the  act  of  1893,  and  "all  statutes  in  pari  materia 
are  to  be  read  and  construed  together  as  if  they  formed  part  of  the 
same  statute."  Potter,  Dwarris  on  Statutes,  145.  When  there  are 
two  acts  on  the  same  subject,  tliey  must  stand  together,  if  possible. 
If  the  two  are  repugnant  in  any  of  their  provisions,  the  later  act  op- 
erates as  a  repeal  of  the  earlier  one  so  far,  and  only  so  far,  as  its  pro- 
visions are  repugnant  to  those  of  the  earlier  act.  In  re  Henderson's 
Tobacco,  11  Wall.  652,  657,  20  L.  Ed.  235;  Frost  v.  Wenie,  157  U. 
S.  46,  57,  58,  15  Sup.  Ct.  532,  39  L.  Ed.  614;  Board  of  Com'rs  v. 
^tna  Life  Ins.  Co.,  90  Fed.  222,  227,  32  C.  C.  A.  585,  590;  City 
Realty  Co.  v.  Robinson  Contracting  Co.  (C.  C.)  183  Fed.  176,  181. 
And  the  conclusion  is  that  the  grant  to  plaintiff  by  the  act  of  1882 
of  the  right  to  his  allotment  of  40  acres  of  land  has  never  been  re- 
pealed nor  revoked,  and  it  still  exists.  He  has  selected  80  acres  on 
the  theory  that  the  act  of  1893  granted  to  him  the  right  to  an  addi- 
tional 40  acres ;  but  the  grant  of  that  act  to  children  was  clearly  and 
expressly  limited  to  children  living  at  the  date  of  the  passage  of  the 
act,  and  it  was  passed  more  than  a  year  before  the  plaintiff  was  bom. 
He  does  not,  therefore,  fall  within  any  of  the  classes  to  which  a  grant 
was  made  by  that  act,  and  he  is  entitled  to  only  40  acres  of  land ;  but 
he  may  take  that  40  acres  out  of  the  80  acres  he  has  selected  for  his 
allotment  by  virtue  of  the  provisions  of  the  act  of  1882,  with  the  same 
right  as  though  he  had  selected  the  40  acres  when  he  selected  the  80 
acres. 

The  result  is  that  the  amended  complaint  sets  forth  facts  which 
entitle  the  plaintiff  to  relief  in  equity,  and  that  the  decree  which  dis- 
missed it  was  erroneous.  Let  the  decree  below  be  reversed,  and  let 
the  case  be  remanded  to  the  District  Court,  with  instructions  to  permit 
the  defendant  to  answer,  if  so  advised ;  and  it  is  so.  ordered. 


BAKER  MOTOR  VEHICLE  CO.  et  al.  v.  HUNTER. 

(Circuit  Court  of  Appeals,  Second  Circuit    December  12,  1916.) 

No.  40. 

Bankbuptct  ^=:»266 — Sale  by  Receiver — ^Bond  of  Pubghaseb. 

R.,  a  corporation,  without  consent  of  Its  creditor  H.,  transferred  Ita 
property  to  N.,  a  corporation,  in  consideration  only  of  N.'s  agreement  to 
pay  R.'s  debts,  all  the  other  creditors  of  R.  assenting  to  the  transfer,  and 
taking  notes  of  N.  in  payment  of  their  claims  against  R.  Pending  action 
by  H.  against  R.  on  his  claim,  bankruptcy  proceedings  were  Instituted 

«ss>For  oUier  cases  see  same  topic  ft  KJBY-NUMBER  in  all  Key-Numbered  DigesU  A  lodatt 
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against  N.  and  the  court  allowed  N/s  receiver  to  sell  Its  assets  to  O.,  a  cor- 
poration (of  which  R.  and  N.  were  subordinate  companies,  organised  and 
controlled  by  it),  on  O.  giving  bond  conditioned  that  it  pay,  or  cause  to 
be  paid,  to  H.  such  sum  as  he  may  be  entitled  in  law  to  receive,  out  of  the 
amount  received  by  the  receiver  for  distribution  to  creditors  of  N.,  on  the 
claim  set  up  In  the  action  against  R.  Held,  that  the  bond  required  pay- 
ment of  the  whole  amount  of  H.*b  judgment  against  R.,  and  not  a  part 
thereof  in  the  proportion  of  the  purchase  price  of  the  assets  to  all  the 
claims  against  N.;  the  amount  of  claims,  including  that  of  H.,  entitled 
to  preferential  payment  out  of  N.'s  assets,  in  view  of  the  agreement  of 
R.'s  other  creditors  with  N.,  and  the  relation  of  O.,  the  chief  creditor,  to 
R.  and  N.,  being  less  than  the  sale  price. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  ^=»266.] 

Hough,  CircQit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  New  York. 

Action  by  Louis  R.  Hunter  against  the  Baker  Motor  Vehicle  Com- 
pany and  another.  Judgment  for  plaintiff  (225  Fed.  1006),  and  de- 
fendants bring  error.    Affirmed. 

This  cause  comes  here  on  writ  of  error  to  the  District  Court  for  the  Northern 
District  of  New  York. 

The  plaintiffs  in  error  will  be  referred  to  as  defendants,  and  the  defendant 
in  error  will  be  referred  to  as  plaintiff. 

The  plaintiff  has  obtained  a  judgment  in  his  favor  for  $10,790.57.  The  case 
was  tried  without  a  jury. 

The  action  was  commenced  in  a  court  of  the  state  of  New  York,  and  was  re- 
moved upon  petition  of  the  defendants  into  the  District  Court  of  the  United 
States  in  and  for  the  Northern  District  of  New  York. 

The  Baker  Motor  Vehicle  Company  is  a  corporation  organized  under  the 
laws  of  the  state  of  Ohio,  and  it  is  hereinafter  called  the  Ohio  Company.  It  is 
engaged  in  the  business  of  manufacturing  and  selling  electric  motor  vehicles. 

The  C.  B.  Rice  Company  is  a  corporation  organized  under  the  laws  of  the 
state  of  New  York  in  December,  1906.  It  is  hereinafter  called  the  Rice  Com- 
pany. The  Ohio  Company  caused  It  to  be  Incorporated,  and  owned  and  con- 
trolled its  stock,,  and  managed,  controlled,  and  directed  Its  busihess  and  corpo- 
rate affairs.  It  organized  It  for  the  purpose  of  conducting  the  business  of  the 
Ohio  Company  in  New  York  in  selling  its  automobiles  and  automobile  parts, 
tools,  and  appliances.  The  amount  of  capital  stock  authorized  was  $75,000. 
The  incorporators  were  Clarence  B.  Rice,  Fred  R.  White,  Robert  O.  Norton, 
Manfred  L.  Goss,  and  Nathaniel  Piatt. 

Prior  to  the  organization  of  the  Rice  Company  the  Ohio  Company  had  main- 
tained an  agency  in  New  York  City  to  look  after  its  business  in  that  part  of 
the  country.  It  sent  Rice,  who  had  been  in  its  employ  as  a  salesman,  to 
manage  the  New  York  business,  and  paid  him  a  salary  of  $100  a  month  and 
25  per  cent,  of  the  profits.  Rice  became  the  president  of  the  Rice  Company. 
White  was  the  general  manager  and  vice  president  of  the  Ohio  Company,  Goss 
was  the  secretary  of  that  company,  and  Norton  was  Its  treasurer.  Rice  testified 
that  the  meeting  to  organize  the  Rice  Company  was  held  In  the  offices  of  the 
Ohio  Company  at  Cleveland,  or  in  those  of  Its  attorneys  In  the  same  dty. 

The  New  York  agency  maintained  by  the  Ohio  Company  prior  to  the 
Incorporation  of  the  Rice  Company  became  Indebted  to  the  Ohio  Company  to 
the  extent  of  $85,000.*  So  much  of  the  stock  of  the  Rice  Company  as  was  is- 
sued was  issued  to  the  Ohio  Company.  And  Rice,  as  president  of  the  Rice 
Company,  submitted  reports  of  the  condition  of  the  business  regularly  to  the 
Ohio  Company.  Asked  how  often  these  reports  were  made,  he  answered  that 
he  did  not  remember,  "It  might  have  been  weekly,  and  it  was  at  least  once  a 
month." 

In  January,  1907,  the  Ohio  Company  made  a  written  agreement  with  C.  B. 
Rice  to  sell  him  all  the  stock  of  the  Rice  Company  for  $15,000  in  cash  and  for 
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$50,000  in  notes,  retaining  the  stock  as  collateral  to  the  notes,  as  well  as  the 
right  to  vote  the  stock,  and  as  additional  security  the  resignation  of  Mrs.  Bice 
and  her  brother  from  the  board  of  directors.  The  Ohio  Company  gave  the 
Kice  Ck)mpany  an  agency  agreement  for  the  exclusive  sale  of  its  goods  in  New 
York,  New  Jersey,  and  in  a  part  of  Connecticut  The  Ohio  Company,  how- 
ever, reserved  to  itself  the  right  to  cancel  the  agency  afin*eement  when  the 
management  of  the  business  was  not  satisfactory  to  it.  It  was  also  agreed 
that  the  Ohio  Company  should  be  permitted  to  retain  51  per  cent  of  the  Rice 
Company  stock  so  long  as  any  of  the  notes  remained  unpaid.  The  notes  were 
demand  notes  given  for  the  stock,  and  were  signed  by  Rice  and  his  wife. 

The  Rice  Company  continued  in  business  some  six  or  seven  months  only. 
Then  the  Ohio  Company,  asserting  that  matters  were  not  satisfactory  to  It, 
exercised  its  right  to  cancel  the  agency  contract,  and  thus  put  the  Rice  Com- 
pany in  a  position  where  it  could  not  get  electric  cars  or  parts  to  sell,  and 
under  the  agency  agreement  it  could  sell  no  other  cars  than  those  made  by 
the  Ohio  Company.  The  latter  company  thereupon  caused  a  circular  to  be 
issued  to  the  creditors,  stating  that  the  Rice  Company  had  lost  the  agency 
agreement  and  had  become  insolvent,  and  asked  the  creditors  to  agree  to  turn 
all  its  assets  over  to  a  new  company  to  be  formed,  and  which  should  assume  all 
.  of  its  liabilities.  It  got  all  of  the  creditors  with  the  exception  of  the  plaintiff 
to  assent  to  this  arrangement 

Rice  testified  that  just  prior  to  this,  and  in  July,  1907,  he  had  a  conference 
with  the  officers  of  the  Ohio  Company  when  he  was  informed  that  if  he 
would  retire  from  the  Rice  Company,  they  would  form  a  new  company  to 
take  over  the  assets  and  pay  the  creditors.  He  said  there  were  several  con- 
versations on  the  subject,  and  a  demand  was  made  upon  him  that  it  must  be 
done  or  the  contract  would  be  canceled,  and  that  he  agreed  to  it. 

The  Ohio  Corporation  then  organized  in  August,  1907,  the  Baker  Motor  Ve- 
hicle Company  of  New  York,  hereinafter  called  the  New  York  Company. 
The  new  company  had  a  nominal  capital  stock  of  $20,000  with  only  $10,000 
issued  and  only  $500  paid  in.  The  Rice  Company,  acting  under  the  control  of 
the  Ohio  Company,  voted  to  transfer  all  its  property  to  the  New  York  Com- 
pany for  the  sole  consideration  of  the  latter's  agreement  to  pay  the  debts,  and 
did  so  transfer  them  in  August,  1907.  The  New  York  Company  entered  on  its 
books  the  assets  thus  taken  over  as  $116,657.07,  and  the  liabilities  which  were 
assumed  as  $79,831.98.  The  New  York  Company  aJso  possessed  the  agency 
agreement  which  the  Ohio  Company  gave  to  the  president  of  the  New  York 
Company,  and.  which  he  transferred  to  the  latter  to  pay  for  all  its  stock  that 
was  Issued,  which  was,  as  heretofore  stated,  $10,000. 

The  certificate  of  incorporation  of  the  New  York  Company  provided  that 
the  directors  need  not  be  stockholders.  The  number  of  directors  was  fixed  at 
five.  Fred  R.  White,  the  general  manager  and  vice  president  of  the  Ohio 
Company,  was  one  of  the  five.  George  H.  Kelley  of  Cleveland  was  another. 
The  testimony  shows  that  he  was  the  attorney  of  the  Ohio  Company,  and  was, 
at  the  time  his  testimony  was  given,  the  general  manager  of  the  truck  depart- 
ment of  the  Ohio  Company,  having  been  appointed  to  that  position  in  October. 
1909.  He  drew  the  papers  incorporating  the  Rice  Company,  and  prior  to  the 
transfer  of  the  assets  of  the  Rice  Company  to  the  New  York  corporation  he  had 
been  sent  to  New  York  by  the  Ohio  Company  with  full  authority  to  handle  the 
matters  relating  to  the  two  companies  absolutely  as  he  pleased.  He  spent  six 
weeks  in  New  York  in  adjusting  the  business.  Another  of  the  trustees  was 
Nathaniel  Piatt,  who  had  served  as  treasurer  of  the  Rice  Company.  The  other 
two  trustees  were  lawyers  in  New  York  City  who  represented  creditors  of  the 
Rice  Company ;  James  J.  Allen,  who  does  not  seem  to  have  held  any  stock,  and 
James  D.  Lang,  Jr.,  who  held  one  share. 

In  October,  4908,  one  year  after  the  assets  of  the  Rice  Company  had  been 
transferred  to  it,  proceedings  in  bankruptcy  were  instituted  against  the  New 
York  Company.  Prior  to  the  institution  of  the  proceedings  Hunter  had  com- 
menced an  action  in  the  New  York  court  against  the  Rice  Company  on  the 
paper  which  he  held  against  it,  and  the  action  was  on  the  day  calendar  and 
was  about  to  be  reached.  The  receiver  in  bankruptcy  asked  for  an  injunc- 
tion staying  all  proceedings  in  Hunter's  action,  and  it  was  stated  in  the  mov- 
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Ing  papers  that  the  transactions  between  the  Rice  Ompany  and  the  New  York 
Company  (the  alleged  bankrupt)  were  such  that  the  latter  "Is  or  may  be  ulti- 
mately liable  in  case  a  Judgment  is  obtained  against  said  O.  B.  Rice  Company 
in  said  suit."  The  injunction  was  obtained  on  the  ground  that  the  receiver 
wished  to  examine  into  the  action.  Before  steps  could  be  taken  to  dissolve  the 
injunction  the  term  came  to  an  end,  and  the  court  was  adjourned  to  the  fol- 
lowing January. 

An  order  was  later  obtained,  authorizing  the  receiver  of  the  New  York  Com- 
pany to  sell  its  assets  in  bulk,  which  he  promptly  did  to  the  Ohio  Company  for 
$18,000,  although  a  short  time  before,  two  months  after  the  receiver  had  been 
appointed,  the  receiver's  attorney  had  informed  the  plaintiff,  who  was  consid- 
ering buying  the  business,  that  no  offer  of  less  than  $40,000  for  the  assets 
would  be  considered.  It  will  be  recalled  that  one  year  before  the  New  York 
Company  had  acquired  the  assets  of  the  Rice  Company  at  a  valuation  of 
$116,657.07,  subject  to  Uabilities  of  $79,831.98.  This  sale  of  the  assets  to  the 
Ohio  Company  was  conditioned  on  the  latter  company's  giving  a.  surety  com- 
pany bond  to  the  plaintlfiT  herein  in  the  sum  of  $15,000,  which  bond  was  to  be 
conditioned  that  the  Ohio  Company  should  pay  the  plaintifiT  such  sums  as  he 
might  be  found  entitled  to  In  his  action  then  pending  in  the  Supreme  Court 
of  New  York  against  the  Rice  Company. 

On  February  4,  1909,  the  plaintiff  obtained  a  judgment  of  $8,329.76  against 
the  Rice  Company  in  the  above-mentioned  action.  An  execution  was  taken  out 
and  returned  unsatisfied,  and  this  action  was  commenced  on  the  bond. 

Waiard  P.  Jcssup,  of  New  York  City  (Clifton  P.  Williamson,  of 
New  York  City,  of  counsel),  for  plaintiffs  in  error. 

Elisha  B.  Powell,  of  Oswego,  N.  Y.  (Robert  B.  Knowles,  of  New 
York  City,  of  counsel),  for  defendant  in  error. 

Before  COXE,  ROGERS,  and  HOUGH,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  This 
IS  an  action  at  common  law  to  recover  on  a  bond  given  on  November 
25,  1908,  by  the  Ohio  Company  as  principal  and  the  American  Bond- 
ing Company  of  Baltimore  as  surety.  The  bond  recites  that  Hunter 
claims  to  be  a  creditor  of  the  New  York  Company  in  the  sum  of  $7,- 
500,  that  the  company  is  in  bankruptcy,  and  then  continues  as  follows : 

*'That  if  the  Baker  Motor  VeL^cle  Company  (of  Ohio)  shall  pay  or  cause  to 
be  paid  to  the  said  Louis  R.  Hunter  such  sum  or  sums  as  he,  the  said  Louis 
R.  Hunter  may  be  entitled  in  law  to  receive,  out  of  the  amount  received  by 
James  N.  Rosenberg,  receiver  in  bankruptcy  of  the  Baker  Motor  Vehicle  Com- 
pany of  New  York  for  distribution  to  creditors  of  said  Baker  Motor  Vehicle 
Company  of  New  York,  upon  the  said  Louis  R.  Hunter's  claim  as  it  is  set 
up  in  a  certain  suit  now  pending  in  the  Supreme  Court  of  the  state  of  New 
York,  county  of  Oswego,  wherein  the  said  Louis  R.  Hunter  is  plaintiff  and 
Clarence  B.  Rice  and  the  C.  D.  Rice  Company  are  defendants,  then  this 
obUgation  to  be  null  and  void,  otherwise  to  remain  in  full  force  and  effect." 

It  appears  in  the  record  that  after  the  plaintiff  obtained  his  judg- 
ment in  the  New  York  court  the  attorney  for  the  defendants  the 
Ohio  Company  offered  to  tender  to  the  plaintiff  and  his  attorney  the 
sum  of  $1,299.44.  In  making  this  offer  it  was  stated  that  the  assets 
of  the  New  York  Company  had  been  sold  for  $18,000,  and  that  the 
plaintiff's  proportion  of  that  sum  was  such  an  amount  as  his  claims 
for  $8,329.15  bore  to  the  whole  amount  of  claims  against  the  com- 
pany. The  proposed  tender  was  refused  on  the  ground  that  under 
the  bond  plaintiff  was  entitled  to  recover  the  amount  of  his  judgment 
in  full.  The  court  below  has  allowed  him  the  full  amount,  and  wheth- 
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er  he  is  entitled  to  the  full  amount  or  only  to  a  proportionate  amount 
IS  the  real  question  which  this  court  has  to  determine.  There  are, 
however,  14  assignments  of  error.  There  were  62  propositions  of 
fact  found  by  the  trial  court,  and  the  defendants  contend  that  41  of 
these  are  without  evidence  to  support  them.  In  a  number  of  in- 
stances the  findings  are  not  relevant  to  the  issues  involved.  But  it 
is  not  necessary  to  review  the  findings  in  detail.  Upon  the  essential 
facts  we  think  the  evidence  is  sufficient  to  support  them. 

The  plaintiff  sued  in  the  state  court  upon  a  note  made  by  C.  B. 
Rice.  The  note  was  dated  June  22,  1907,  and  was  a  promise  to  pay 
to  the  Rice  Company  or  its  order,  three  months  from  date,  $9,500, 
with  interest.  It  purported  to  be  for  value  received,  and  was  indorsed 
by  the  Rice  Company  and  delivered  to  the  plaintiff,  who  indorsed  it, 
as  he  claimed,  for  the  accommodation  of  the  Rice  Company.  The 
note  was  then  delivered  to  Rice,  and  was  for  value  transferred  to  the 
First  National  Bank  of  Oswego,  N.  Y.  The  note  was  not  paid  when 
due,  except  that  $2,000  was  paid  thereon,  and  the  plaintiff  as  indorser 
paid  the  balance  of  it.  The  judgment  against  the  Rice  Company 
clearly  establishes  the  fact  that  the  plaintiff  was  a  creditor  of  the  Rice 
Company  at  the  time  that  that  company  turned  over  its  assets  to  the 
New  York  Company. 

When  the  Rice  Company  transferred  all  its  assets  to  the  New  York 
Company  without  any  consideration  other  than  that  the  latter  would 
pay  the  liabilities  of  the  former,  the  New  York  Company  took  the 
assets  subject  to  the  plaintiff's  claim  and  quite  irrespective  of  its 
express  promise  to  pay  the  liabilities  of  the  transferrer  company.  And 
as  the  assets  received  were  greater  than  the  liabilities,  it  was  bound 
to  pay  the  claim  in  full,  irrespective  of  its  promise.  Such  a  transfer 
of  the  assets  was  a  fraud  upon  the  rights  of  any  creditor  who  did 
not  assent  to  it,  and  the  plaintiff  herein  at  no  time  assented  to  it. 
The  transfer  as  against  the  plaintiff  could  not  be  sustained,  either 
at  law  or  in  equity.  The  famous  statute  13  Eliz.  c.  5,  declaring  trans- 
fers made  to  hinder,  delay,  or  defraud  creditors  utterly  void,  was, 
as  Chancellor  Kent  declared  in  Sands  v.  Codwise,  4  Johns.  536,  596 
(4  Am.  Dec.  305),  "only  in  affirmance  of  the  principles  of  the  com- 
mon law."  It  is  elementary  that,  a  corporation  cannot  give  away  its 
assets  to  the  prejudice  of  its  creditors,  nor  can  it,  as  against  its  cred- 
itors who  have  not  assented  to  it,  transfer  all  of  its  assets  to  anotlicr 
corporation  which  guarantees  the  payment  of  the  debts  of  the  former. 
The  express  agreement  to  pay  the  debts  does  not  constitute  a  nova- 
tion, and  the  corporation,  taking  the  property,  holds  it  subject  to 
a  lien  in  favor  of  the  creditors  of  the  transferrer.  Blair  v.  St.  Louis, 
etc.,  R.  Co.  (C.  C.)  24  Fed.  148;  Fogg  v.  St.  Louis,  etc.,  R,  Co.  (C. 
C.)  17  Fed.  871,  5  McCrary,  441 ;  Brum  v.  Merchants'  Mutual  In- 
surance Co.  (C.  C.)  16  Fed.  140,  4  Woods,  156;  Heman  v.  Britton, 
88  Mo.  549;  Jefferson  National  Bank  v.  Texas  Investment  Co.,  74 
Tex.  421,  12  S.  W.  101.  And  if  the  transferee  corporation  has  agreed 
to  assume  the  debts,  under  the  principles  of  equity  and  under  modem 
Codes  of  Procedure,  the  creditors  of  the  transferring  corporation  may 
maintain  a  direct  action  against  the  transferee  corporation  upon  the 
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contract  10  Cyc.  1268.  There  can  be  no  question  but  that  the  plain- 
tiff had  a  valid  claim  which  he  could  enforce  against  the  assets  of 
the  Rice  Company  while  in  its  possession,  and  against  the  New 
York  Company  when  they  were  transferred  to  the  latter. 

The  assets  of  the  Rice  Company  at  the  time  of  their  transfer  to 
the  New  York  Company  were'  m  excess  of  $100,000.  All  the 
creditors  of  the  Rice  Company  assented  to  the  transfer  except  the 
plaintiff,  and  took  the  notes  of  the  New  York  Company  payable  in 
one  year  in  payment  of  their  claims  against  the  Rice  Company.  The 
result  of  that  agreement  was  that  the  New  York  Company  took  the 
assets  of  the  Rice  Company  free  from  any  lien  arising  from  the 
claims  of  the  Rice  Company's  creditors  with  the  exception  of  that 
of  the  plaintiff's.  As  to  his  claim  the  assets  continued  subject  to 
his  equitable  lien,  and  constituted  a  trust  fund  for  its  payment.  And 
at  the  time  the  assets  of  the  New  York  Company  were  turned  over 
to  the  Ohio  Company,  the  claims  of  the  creditors  of  the  New  York 
Company  itself  amounted  to  about  $4,000  in  addition.  So  that  all 
the  claims  to  be  paid  out  of  the  $18,000  of  assets  which  the  Ohio 
Company  received  amounted  to  about  $12,000.  While  it  is  not  ma- 
terial, the  trial  judge  expressed  the  opinion  that  the  assets  which  were 
sold  to  the  Ohio  Company  for  $18,000  were  worth  $40,000.  In  as- 
certaining the  amount  of  claims  these  assets  in  the  hands  of  the  Ohio 
Company  were  subject  to,  claims  due  to  the  Ohio  Company  from  the 
New  York  Company  have  not  been  included.  The  court  below  held 
that  the  claims  of  that  company  were  only  entitled  to  be  paid  out  of 
what  remained  after  the  other  claim?  were  paid.  That  conclusion  was 
reached  upon  the  theory  that  the  legal  fiction  of  distinct  corporate 
existence  should  be  disregarded  in  a  case  where  a  corporation  is  so 
organized  and  controlled,  and  its  affairs  are  so  conducted,  as  to  make 
it  merely  an  instrumentality  or  adjunct  of  another  corporation.  The 
trial  court  had  no  doubt,  and  this  court  has  none,  that  the  New  York 
Company  was  nothing  more  than  an  instrumentality  or  adjunct  of 
the  Ohio  Company  which  acted  through  it.  In  such  cases  the  con- 
trolling corporation  may  be  held  liable  for  the  debts  of  the  subordi- 
nate company.  This  court  called  attention  to  this  principle  in  Re 
Watertown  Paper  Co.,  169  Fed.  252,  94  C.  C.  A.  528  (1909).  In 
such  cases  debts  due  from  the  subordinate  company  to  the  controlling 
corporation,  and  which  that  corporation  would  accordingly  be  liable 
for,  are  not  entitled  to  be  paid  pari  passu  with  the  other  debts; 
but  the  latter  are  entitled  to  be  first  paid  in  full. 

When  it  suited  the  purposes  of  the  Ohio  Corporation,  having  wound 
up  the  Rice  Company  to  adopt  the  same  course  as  respects  the  New 
York  Corporation,  the  Bankruptcy  Court  consented  that  the  assets 
should  be  transferred  to  the  Ohio  Company,  but  only  upon  condition 
that  that  company  should  give  the  bond  already  referred  to,  and  upon 
which  this  action  was  brought,  and  by  which  it  became  bound  to 
pay  to  the  plaintiff  such  sum  as  he  might  be  entitled  in  law  to  receive. 
The  bond  was  substituted  for  the  assets  to  be  transferred,  and  out  of 
those  assets  this  plaintiff  was  entitled  to  be  paid  in  full.  It  is  plain 
in  the  light  of  what  has  been  said  in  this  opinion  that  the  plaintiff's 
claim  upon  the  assets  turned  over  to  the  Ohio  Company  was  one 
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which  he  was  entitled  to  have  paid  him  in  full.  And  it  is  not  to  be 
supposed  that  it  was  the  intention  of  the  court  in  substituting  the  bond 
for  the  assets  to  deprive  the  plaintiff  of  the  full  payment  of  his  claim. 
The  language  of  the  bond  is  that  the  Ohio  Company  "shall  pay  or 
cause  to  be  paid  to  the  said  Louis  R,  Hunter  such  sum  or  sums  as  he, 
the  said  Louis  R.  Hunter,  may  be  entitled  in  law  to  receive"  and  so 
forth.  The  amount  which  he  is  entitled  iij  law  to  receive  is  the 
amount  of  the  judgment  which  he  has  obtained  at  law  in  the  action 
in  the  New  York  court  If  that  is  not  what  the  bond  means.  Hunter 
would  have  been  better  off  without  the  bond  than  with  it. 

While  this  is  an  action  at  law  upon  a  bond,  it  is  quite  within  the 
right  of  the  court  to  consider  what  the  plaintiff's  right  in  these  assets 
was  either  at  law  or  in  equity  at  the  time  the  bond  was  given.  As 
the  intention  was  to  substitute  the  bond  for  the  assets,  the  purpose 
must  have  been  to  preserve  whatever  rights  the  plaintiff  had  in  the 
assets  without  regard  to  whether  his  rights  in  them  were  legal  or 
equitable. 

In  the  argument  in  this  court  counsel  insisted  that  the  trust  fund 
doctrine  had  no  application  to  the  facts  of  this  case.  They  insist 
that  that  doctrine  applies  only  to  cases  of  insolvency,  and  they  call 
our  attention  to  our  decision  in  Re  Fechheimer  Fishel  Co.,  212  Fed. 
357,  129  C.  C.  A.  33  (1914),  where  we  said: 

"In  saying  that  the  assets  of  a  corporation  constitute  a  trust  fund,  we  are  to 
be  understood  as  referring  to  the  assets  of  an  insolvent  corporation.  A  solvent 
corporation,  of  course,  holds  Its  property  as  any  individual  holds  his.  But 
when  a  corporation  becomes  insolvent,  a  trust  arises  in  respect  to  the  adminis- 
tration of  its  assets  for  the  benefit  of  Its  creditors." 

The  statement  quoted  is  in  accordance  with  the  law  as  expounded 
in  the  federal  courts.  But  the  fact  that  the  Rice  Company  was  a 
solvent  company  when  its  assets  were  transferred  does  not  make  the 
doctrine  quoted  inapplicable  to  the  facts  of  that  transfer.  In  saying 
that  a  solvent  corporation  holds  its  property  as  any  individual  holds 
his,  wc  assumed  that  every  one  knows  that  if  an  individual,  A., 
transfers  all  his  property  to  B.  without  consideration,  B.  holds  the 
property  is  a  constructive  trustee  for  the  creditors  of  A.  whether 
A.  is  solvent  or  insolvent  at  the  time  of  the  transfer. 

Judgment  affirmed. 

HOUGH,  Circuit  Judge  (dissenting).  The  first  question  in  this  and 
every  other  litigation  is  not  whether  plaintiff  can  recover  in  any  form 
of  action,  but  whether  recovery  can  be  had  in  the  particular  suit 
brought. 

This  action  at  law  is  not  on  a  debt ;  it  bears  no  relation  to  the  stat- 
ute of  Elizabeth  or  any  similar  enactment  It  is  not  to  set  aside  any 
transfer  of  property,  nor  to  enforce  an  equitable  or  other  lien;  it  is 
an  ordinary  suit  against  principal  and  surety  on  a  bond,  and  presents 
no  issue  other  than  the  inquiry  whether  the  condition  of  that  instru- 
ment has  been  broken. 

The  terms  of  the  bond  are  set  forth  in  the  opinion  of  the  court; 
whether  they  mean  that  the  Baker  Company  of  Ohio  agreed  to  pay 
or  secure  Hunter's  claim  in  full,  or  only  such  dividend  thereon  as  he 
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might  establish  in  bankruptcy,  is  not  a  matter  susceptible  of  much 
argument,  for  the  signification  must  be  extracted  from  few  and  ill- 
chosen  words.  I  regard  it  as  self-evident  that  the  bond  can  only  be 
construed  into  a  promise  to  pay  in  full  by  disregarding  most  oi  the 
words  used. 

Yet  the  generous  obligation  spelled  out  by  the  court  below  af- 
fects not  only  the  Baker  Company  of  Ohio  as  principal,  but  a  surety 
whose  liability  is  strictissimi  juris;  and,  in  this  action  on  the  bond, 
there  can  be  no  recovery  beyond  the  measure  of  the  surety's  responsi- 
bility. 

The  basis  of  judgment  below  and  affirmance  here  is  a  substitution 
of  the  bond  for  certain  assets  in  and  to  which  plaintiff  had  certain 
rights  at  the  time  of  bond  given.  This,  of  course,  presupposes  an  in- 
tent so  to  substitute,  yet  the  record  is  barren  of  evidence  of  any  in- 
tent on  the  part  of  the  surety  other  than  to  sign  a  certain  form  of 
words ;  and  in  those  words  no  such  substitution  or  intent  to  substitute 
can  be  discovered. 

Nor  did  the  plaintiff  by  his  own  pleading  present  any  such  con- 
tention. The  complaint  only  alleges  that  among  the  creditors  of  the 
Baker  Company  of  New  York  (the  bankrupt)  the  plaintiff  stands  alone 
with  a  **first  and  preferred  claim"  against  the  assets  of  that  company, 
and  so  is  entitled  to  be  paid  in  full  in  the  bankruptcy  proceeding;  not 
having  received  such  payment,  this  suit  is  brought. 

Thus  the  test  of  plaintiff's  right  to  recover  on  the  bond  is  pleaded 
as  identical  with  or  dependent  upon  his  right  to  recover  in  full  in 
bankruptcy.  This  pleading  is  in  complete  harmony  with  what  I  re- 
gard as  the  obvious  meaning  of  the  condition  of  the  bond. 

It  follows  that  plaintiff  was  bound  by  his  complaint,  as  well  as  by 
the  terms  of  the  instrument  in  suit,  to  make  out  a  case  which  would 
have  entitled  him  to  a  judgment  against  the  trustee  in  bankruptcy  of 
the  Baker  Company  of  New  York.  It  has  never  been  asserted  in 
this  record  that  such  a  demand  was  established,  and  if  the  fact  is  not 
admitted,  it  is  obvious. 

It  advances  nothing  to  dwell  on  the  order  made  by  the  bankruptcy 
court,  permitting  the  sale  of  assets.  That  order  was  no  more  than  a 
formal  registration  of  creditors'  consents,  filed  in  writing  with  said 
order,  and  Hunter's  consent  is  in  the  exact  language  of  the  bond  in 
suit.  The  wording  of  consent  and  bond  is  not  good;  it  may  not  ex- 
press the  ifttent  either  of  Hunter  or  the  Bsdcer  Company  of  Ohio; 
but  that  is  immaterial  in  an  action  where  the  propriety  of  the  judg- 
ment must  be  gauged  by  the  surety's  rights  and  by  nothing  else. 

Nor  is  it  material  to  assert  that  the  transfer  of  assets  from  the  Rice 
Company  to  the  Baker  Company  of  New  York  was  not  good  as 
against  Hunter.  Nobody  has  ever  asserted  such  validity;  indeed  so 
far  from  denying  liability,  the  Baker  Company  of  New  York  openly 
assumed  all  the  Rice  Company's  obligation,  including  that  to  Hun- 
ter if  he  succeeded  in  establishing  it.  Therefore  no  one  sought  to 
make  Hunter  worse  off  after  transfer  than  before;  but  why  his 
position  should  be  bettered  thereby  has  never  been  explained. 

Assuming,  however,  the  equitable  lien  now  said  to  exist  in  favor 
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of  Hunter  and  to  be  a  reason  for  entering  judgment  against  the  surety 
on  this  bond,  the  Hen  must  be  on  ?ome  particular  property,  and  it 
was  incumbent  on  plaintiff  to  show  the  property  and  its  worth  if  it 
had  been  parted  with.  The  only  proof  as  to  the  worth  of  what  Rice 
Company  had  and  Baker  Company  of  New  York  got  is  a  trial  balance 
sheet,  showing  solvency  in  the  Rice  Company  (unexplained  and  duly 
objected  to)  of  a  date  prior  to  an  agreement  signed  by  the  plaintiff 
Hunter  (as  president  of  a  creditor  concern),  to  the  effect  that  the  Rice 
Company  was  insolvent.     This  seems  unusually  insufficient. 

Nor  is  there  any  evidence  that  what,  a  year  later,  the  Baker  Com- 
pany turned  into  bankruptcy  to  be  there  sold  consisted  of  Rice  Com- 
pany's assets  either  in  whole  or  in  part  In  short,  nothing  is  shown 
to  which  the  asserted  lien  can  attach,  or  ever  did  attach. 

This  hiatus  in  the  evidence  has  been  supplied  (so  to  speak)  by  con- 
fusing an  action  to  enforce  a  lien  with  one  to  obtain  an  accounting 
from  a  transferee  in  fraud  of  creditors.  This  case  was  really  tried 
below  on  the  theory  of  fraud,  and  seems  to  be  affirmed  in  approbation 
thereof.  No  such  case  was  pleaded,  and  if  it  had  been,  and  had  been 
proved,  it  has  not  been  pointed  out  why  the  American  Bonding  Com- 
panj^  is  affected  thereby. 

For  these  reasons  I  dissent  from  the  reasoning  and  conclusion  of 
the  court 


WOLF  et  al.  v.  UNITED  STATES. 
(Circuit  Court  oZ  Appeals,  Fourth  Circuit    November  10,  1910.) 

No.  1433. 

1.  Bankbuptct  ^=s»495 — Offenses — Conobalmbnt  of  Pbopebtt — ^Etidbnce. 

In  a  prosecution  of  two  brothers,  who  were,  respectively,  the  president 
and  the  secretary  treasurer  of  a  bankrupt  mercantile  corporation,  evidence 
held  insulficient  to  show  that  the  president,  notwithstanding  frequent 
visits  to  the  corporation's  store,  Itnew  of,  or  participated  in,  the  conceal- 
ment from  the  trustee  in  b&nlcruptcy  of  the  goods  of  the  corporation  by 
the  secretary  treasurer,  who  managed  the  business. 

[Ed.  Note.— For  other  cases,  see  Banltruptcy,  Cent  Dig.  $  912;  Dec.  Dig. 
te=»495.] 

2.  Criminal  Law  ^=:»56(^— Dbobee  of  Pboof — ^Mobal  Pbobabilitt. 

Moral  probability,  however  strong,  cannot  take  the  place  t>f  legal  evi- 
dence, and  any  inference  of  guilt  which  the  Jury  may  draw  in  a  criminal 
prosecution  must  be  based  on  facts  tending  to  show  guilt. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  §  1266 ;  Dec. 
Dig.  «=s>560.] 

8.  Cbiminal  Law  ^s»308 — ^Pbesumption  of  Innocence — Weight  of  Cibcuh- 

STANCES. 

The  presumption  of  Innocence  is  an  instrument  of  proof  in  favor  of 
accused,  whereby  his  innocence  is  established  until  sufficient  evidence  is 
introduced  to  overcome  the  proof  which  the  law  has  created,  and  it  is 
not  overcome  by  facts  which  are  not  plainly  inconsistent  with  innocence. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §  731 ;  Dec. 
Dig.  <©=>308.] 
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4.  Bankruptcy  Cs»492 — Offenses — Ooncbalment  of  Pbopebtt — Offtcebs  of 
Corporation. 

Officers  of  a  bankrupt  corporation  can  be  convicted  of  fraudulently  con- 
cealing from  the  trustee  the  property  of  the  corporation  in  violation  of 
Bankr.  Act  July  1.  1898,  c.  541,  §  29b,  30  Stat.  554  (Comp.  St  1913,  §  9613), 
making  it  punishable  knowingly  and  fraudulently  to  conceal,  while  a 
bankrupt,  from  the  trustee  any  of  the  assets  of  the  estate. 

[£d.  Note. — For  other  cases*  see  Bankruptcy,  Dec  Dig.  ^5»492.] 

Woods,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  South  Carolina,  at  Charleston ;  Henry  A.  Middleton  Smith, 
Judge. 

Sam  Wolf  and  Benjamin  Wolf  were  convicted  of  concealing  property 
from  a  trustee  in  bankruptcy  in  violation  of  Bankr.  Act,  §  29b,  and 
they  bring  error.  Judgment  against  Benjamin  Wolf  affirmed,  and 
judgment  against  Sam  Wolf  reversed,  with  instructions  to  grant  a  new 
trial. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

D.  S.  Henderson,  of  Aiken,  S.  C,  for  plaintiffs  in  error. 

J.  Waties  Waring,  Asst.  U.  S.  Atty.,  of  Charleston,  S.  C.  (Francis  H. 
Weston,  U.  S.  Atty.,  of  Columbia,  S.  C,  on  the  brief),  for  defendant 
in  error. 

KNAPP,  Circuit  Judge.  The  plaintiffs  in  error,  Sam  Wolf  and 
Benjamin  Wolf,  who  are  brothers,  were  both  convicted  of  concealing 
property  in  violation  of  section  29b  of  the  Bankruptcy  Act.  There  is 
no  reason  to  doubt  the  guilt  of  Benjamin  Wolf,  and  the  only  question 
here,  assuming  that  demurrers  to  the  indictments  were  properly  over- 
ruled, is  whether  the  evidence  against  Sam  Wolf  was  sufficient  to  war- 
rant submission  to  the  jury. 

The  record  shows  these  facts:  For  the  last  11  years  and  upwards 
Sam  Wolf  has  lived  and  carried  on,  apparently  with  some  success,  a 
mercantile  business  at  Johnson's,  S.  C.  Prior  to  that  he  was  a  peddler. 
In  the  early  part  of  1913  he  started  another  store  at  Aiken,  some  30 
miles  distant,  which  he  conducted,  with  the  aid  of  Benjamin  Wolf,  for 
about  a  year  in  his  own  name.  He  then  had  the  business  incorporated, 
as  the  Aiken  Dry  Goods  Company,  for  the  reason,  as  he  says,  that  he 
was  only  able  to  run  the  store  at  Johnson's,  and  so  turned  over  the 
Aiken  store  to  his  brother.  How  the  capital  stock  was  divided  between 
them,  or  otherwise  owned,  is  not  disclosed ;  but  Sam  Wolf  was  presi- 
dent of  the  company,  and  Ben  Wolf  its  secretary  and  treasurer.  The 
latter,  according  to  the  proof,  had  entire  charge  of  the  business.  He 
bought  all  the  goods,  attended  to  the  sales  with  the  help  of  a  clerk,  and 
generally  toall  appearance  managed  the  store  as  though  it  belonged  to 
himself.  Sam  Wolf  came  over  from  Johnson's  more  or  less  frequently, 
sometimes  once  a  week,  sometimes  once  a  month,  or  at  longer  inten^als. 
Many  of  his  visits,  perhaps  the  greater  number,  were  made  on  Sunday. 
Upon  this  point  his  own  testimony  is  not  materially  different  from  that 
of  the  govemnfient's  witnesses.    What  he  did  when  there  is  not  shown, 
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nor  the  length  of  his  stay  on  any  occasion.  In  short,  except  the  fact 
that  he  was  president  of  the  company  and  now  and  then  visited  the 
store,  there  is  no  evidence  whatever  that  he  knew  anything  about  the 
condition  of  the  business,  or  had  any  reason  to  suspect  that  his  brother, 
in  the  fall  of  1914,  was  secretly  removing  to  other  places  a  considerable 
portion  of  the  stock  of  goods  then  on  hand. 

In  January,  1915,  the  Aiken  Ehry  Goods  Company  was  adjudicated 
an  involuntary  bankrupt,  and  a  trustee  appointed  in  due  course.  It 
was  found  upon  investigation  that  Benjamin  Wolf,  some  two  or  three 
months  before,  had  taken  from  the  store  large  quantities  of  merchan- 
dise, mostly  shoes  "and  men's  clothing,  and  concealed  the  same  at  two 
farmhouses  in  the  country,  each  about  a  dozen  miles  away  but  in  differ- 
ent directions  from  Aiken.  The  goods  taken  to  one  of  these  places 
were  carried  by  the  farmer  who  owned  it,  and  he  testified  that  he  did 
so  at  the  request  of  Ben  Wolf  and  some  time  in  the  month  of  Novem- 
ber. The  goods  taken  to  the  other  place  were  shown  to  have  been  car- 
ried there  by  Ben  Wolf  himself  about  the  last  of  September  or  first  of 
October.  The  property  thus  discovered  was  turned  over  to  the  trustee 
and  sold  by  him  in  March,  1915.  Not  long  afterwards  both  brothers 
were  indicted. 

The  testimony  at  the  trial  covers  nearly  60  pages  of  the  printed  rec- 
ord, but  the  bulk  of  it  relates  solely  to  the  matters  just  mentioned,  the 
finding  of  a  quantity  of  merchandise  at  the  two  farmhouses,  its  identi- 
fication as  part  of  the  stock  of  the  Aiken  store,  its  transfer  to  town 
and  delivery  to  the  trustee,  and  its  appraisal  and  sale  by  him.  Of  proof 
that  even  tends  to  connect  Sam  Wolf  in  any  way  with  the  removal  or 
concealment  of  this  property  there  is  not  the  slightest  word.  Indeed, 
so  far  as  he  is  concerned,  the  evidence  is  not  only  unconvincing  but 
exceedingly  meajg^er.  Whilst  the  guilt  of  Ben  Wolf  was  abundantly 
proven,  3ie  case  against  Sam  Wolf  appears  to  rest  wholly  upon  infer- 
ence and  conjecture. 

In  saying  this  we  do  not  overlook  the  claitti  that  Sam  Wolf  on  one 
occasion  directed  Powell,  the  clerk,  to  buy  tickets  and  check  three 
trunks  to  Johnson's.  The  fact  asserted,  however,  is  by  no  means  es- 
tablished. Powell  virtually  denies  it  on  the  witness  stand,  though  he 
seems  to  admit,  in  answer  to  a  question  including  other  elements,  that 
he  so  told  the  government's  representatives  the  night  before.  Without 
reviewing  his  testimony  in  detail,  it  is  sufficient  to  note  that  as  a  wit- 
ness he  refuses  to  say  that  the  trunks  were  checked  at  Sam  Wolf's  di- 
rection ;  nor  does  he  concede,  when  the  specific  question  is  put  to  him, 
that  he  had  so  stated  in  the  district  attorney's  office.  On  the  contrary, 
he  avers  positively  that  Sam  Wolf  did  not  give  him  the  money  for  the 
tickets,  and  adds,  "I  don't  think  he  was  there  that  day."  It  is  also  to 
be  noted  that  Powell  was  not  asked  whose  trunks  they  were,  when  they 
were  brought  there,  from  what  part  of  the  store  they  were  taken, 
whether  he  knew  anything  about  their  contents,  nor,  strangely  enough, 
to  whom  the  checks  and  tickets  were  delivered.  In  short,  and  to  say 
the  least,  the  proof  that  Sam  Wolf  directed  the  shipment  of  these 
trunks  is  far  from  persuasive.  But  assuming  he  did,  pr  that  a  jury 
might  so  find,  we  are  quite  unable  to  see  that  it  indicates  any  wrong- 
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doing  on  his  part.  Powell  says,  and  nothing  appears  to  the  contrary, 
that  It  was  a  common  occurrence  to  ship  trunks  from  this  store,  that 
drummers  very  often  left  their  trunks  there,  that  goods  sold  to  custo- 
mers were  frequently  sent  out  in  trunks  and  boxes,  and  that  he  shipped 
the  trunks  in  question  "like  I  always  did  the  others."  In  a  word, 
taking  all  the  testimony  into  account,  it  seems  to  us  that  the  incident 
here  considered  cannot  fairly  be  regarded  as  even  suspicious ;  and  this 
impression  is  confirmed  by  the  fact  that  no  effort  appears  to  have  been 
made  to  trace  the  movement  of  these  trunks,  to  find  out  whether  they 
were  actually  taken  to  Johnson's,  and,  if  so,  what  was  done  with  them 
when  they  got  there,  or  to  ascertain  whether  there  were  any  goods  in 
the  store  at  that  place,  or  elsewhere  under  Sam  Wolf's  control,  which 
had  previously  been  in  the  Aiken  store.  Moreover,  on  the  government's 
theory  that  Sam  Wolf  was  conspiring  with  his  brother  to  remove  and 
conceal  a  large  portion  of  the  Aiken  stock,  it  is  certafnly  a  tax  upon 
credulity  to  suppose  that  he  would  openly  engage  in  sending  by  public 
conveyance  trunks  of  merchandise  from  that  stock  to  his  own  store 
at  Johnson's.  In  other  words,  the  circumstance  of  which  so  much  is 
sought  to  be  made  is  fully  consistent  with  honest  purpose;  it  is  ab- 
surdly inconsistent  with  criminal  intent.  Granting  that  it  happened, 
we  are  of  opinion  that  it  gives  no  support  to  the  charge  against  Sam 
Wolf. 

[1,  2]  The  case  against  him,  then,  rests  wholly  upon  the  fact  that  he 
was  president  of  the  Aiken  Company  and  visited  the  store  from  time 
to  time  as  above  stated.  Is  this  sufficient  to  justify  the  jury  in  finding 
a  verdict  of  conviction?  We  are  constrained,  after  careful  study  of 
the  record,  to  answer  this  question  in  the  negative,  and  our  reasons  for 
so  concluding  will  be  briefly  outlined.  To  begin  with,  the  testimony 
shpws  that  the  goods  removed  by  Ben  Wolf  were  carried  away  in 
trunks  and  packing  cases,  leaving  the  pasteboard  boxes,  or  cartons,  in 
which  they  had  bain  kept  for  sale,  standing  on  the  shelves.  Smoak, 
the  trustee,  says  they  found  a  great  many  empty  boxes  in  sight  in  the 
store,  with  others  having  in  them  little  or  nothing  of  value,  and  he 
repeats  the  statement  that  if  these  boxes  had  been  full  of  goods  there 
would  not  have  been  any  bankruptcy.  The  only  reasonable  inference 
from  this  is  that  the  store  to  all  appearance  contained  the  usual  stock 
of  merchandise.  That  is  to  say,  it  looked  just  the  same  after  the  deple- 
tion as  it  did  before.  There  was  nothing  open  to  the  eye  which  would 
suggest  what  Ben  Wolf  had  done.  This  being  so,  it  is  surely  not  im- 
possible, even  if  it  be  improbable,  that  Sam  Wolf  was  the  victim  of 
shrewd  deception.  That  he  had  confidence  in  his  brother  is  evidenced 
by  the  fact  that  he  gave  over  to  him  the  entire  conduct  of  the  Aiken 
store.  On  the  assumption  that  he  himself  had  no  unlawful  design,  and 
that  he  trusted  Ben  Wolf  as  a  brother  would  naturally  be  trusted,  it 
seems  to  us  quite  within  the  bounds  of  belief  that  he  remained  unaware 
of  the  fraud  until  bankruptcy  brought  on  exposure.  Certainly,  as  we 
see  it,  there  is  no  proof  of  anything  done  or  said  by  him  which  war- 
rants the  inference  that  he  had  prior  knowledge  of  Ben  Wolf's  mis- 
conduct. True,  he  was  the  nominal  head  of  the  concern,  presumably 
had  a  large  interest  in  the  business,  visited  the  store  at  varying  inter- 
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vals,  and  had  opportunity  doubtless  to  find  out  that  a  considerable  part 
of  the  stock  had  disappeared.  But  moral  probability,  however  strong, 
cannot  take  the  place  of  legal  evidence,  and  inferences  which  the  jury 
may  draw  in  a  case  like  this  must  be  based  upon  facts  which  of  them- 
selves tend  to  establish  the  guilt  of  the  accused.  In  our  judgment,  such 
a  basis  is  not  found  in  the  case  here  presented. 

[3]  In  the  face  of  a  situation  like  this,  where  suspicion  is  almost 
instinctive,  we  are  liable  to  forget  the  nature  and  degree  of  that  pro- 
tection which  the  law  affords  by  tfie  presumption  of  innocence.  It  may 
therefore  be  profitable  to  recall  the  forceful  words  of  Mr.  Justice  (now 
Chief  Justice)  White,  in  Coffin  v.  United  States,  156  U.  S.  458,  15  Sup. 
Ct.  404,  39  L.  Ed.  481 : 

"Now  the  presumption  of  innocence  is  a  conclusion  drawn  by  the  law  In 
favor  of  the  citizen,  by  virtue  whereof,  when  brought  to  trial  upon  a  criminal 
charge,  he  must  be  acquitted,  unless  he  is  proven  to  be  guilty.  Jn  other  words, 
this  presumption  is  on  instrument  of  proof  created  by  the  law  in  favor  of 
one  accused,  whereby  his  innocence  is  established  until  sufficient  evidence  is 
introduced  to  overcome  the  proof  which  the  law  has  created." 

As  already  said,  the  only  evidence  against  Sam  Wolf  is  the  fact 
that  he  was  president  of  the  company  and  more  or  less  often  visited  the 
store.  This  might  be  enough  in  a  civil  proceeding  to  make  him  respon- 
sible for  the  acts  of  his  brother,  but  it  is  not  enough,  we  are  persuaded, 
to  support  the  inference  that  he  committed  the  crime  of  "knowingly 
and  fraudulently"  concealing  property  belonging  to  the  bankrupt  estate. 
The  "proof  created  by  the  law"  is  not  overcome  by  evidence  merely  of 
facts  which  are  not  plainly  inconsistent  with  innocence.  To  hold  other- 
wise is  to  assume,  as  the  government  contends,  that,  because  Sam  Wolf 
was  president  and  came  to  the  store  now  and  then,  he  not  only  miglit 
have  known  and  ought  to  have  known,  but  that  he  must  have  known, 
what  his  brother  was  doing.  In  our  judgment  the  latter  assumption 
is  clearly  unwarranted,  and  it  therefore  results  that  the  verdict  against 
him  rests  in  reality  upon  plausible  conjecture  and  not  upon  proof  of 
incriminating  facts.  It  may  be  true,  as  the  learned  district  attorney 
asserts  in  his  brief,  that  Sam  Wolf  is  the  chief  culprit  and  mdst  de- 
serving of  punishment  because  he  instigated  the  whole  fraudulent 
scheme ;  and  it  may  also  be  true,  as  is  further  asserted,  that  his  appear- 
ance on  the  witness  stand  and  manner  of  testifying  induced  the  belief 
that  he  was  undoubtedly  guilty.  But  this  is  simply  begging  the  ques- 
tion, since  it  is  plain  that  opinion  based  upon  probability  is  wholly  in- 
sufficient to  overcome  the  legal  presumption,  and  equally  plain  that  a 
defendant  is  not  to  be  convicted  because  the  jury  think  that  he  looks 
like  a  criminal.  In  short,  we  are  convinced  that  no  case  for  submis- 
sion was  made  against  Sam  Wolf,  and  therefore  a  verdict  in  his  favor 
should  have  been  directed. 

[4]  A  word  as  to  the  validity  of  the  indictments.  They  are  alleged 
to  be  bad  for  the  reason  that  the  crime  of  concealing  property,  as  de- 
fined by  section  29b,  can  be  committed  only  by  a  bankrupt,  and  there- 
fore as  the  bankrupt  here  is  the  Aiken  Dry  Goods  Company,  and  not 
either  Sam  Wolf  or  Benjamin  Wolf  as  individuals,  that  they  are  im- 
mune from  prosecution.  The  contention  is  not  without  merit  or  the 
support  of  judicid  opinion.    United  States  v.  Lake  (D.  C.)  129  Fed. 
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499;  Field  v.  United  States,  137  Fed.  6,  69  C.  C.  A.  568.  The  Su- 
preme Court,  also,  in  United  States  v.  Rabinowich,  238  U.  S.  78,  35 
Sup.  Ct.  682,  59  L.  Ed.  1211,  said  that  the  question  '4s  at  least  doubt- 
ful," and  refrained  from  deciding  it.  The  contrary  view  is  held  in 
United  States  v.  Young  &  Holland  Co.  (C.  C.)  170  Fed.  110,  where  the 
subject  is  fully  discussed  and  a  number  of  decisions  cited.  See,  also, 
Cohen  v.  United  States,  157  Fed.  651,  85  C.  C.  A.  113;  United  States 
V.  Freed  (C.  C.)  179  Fed.  236;  Roukous  v.  United  States,  195  Fed. 
353,  115  C.  C.  A.  255;  Kaufman  v.  United  States,  212  Fed.  613,  129 
C.  C.  A.  149,  Ann.  Cas.  1916C,  466;  and  the  opinion  of  the  learned 
district  judge  overruling  the  demurrers  in  this  case.  We  are  better 
satisfied  with  the  reasonmg  of  these  later  cases,  and  therefore  disposed 
to  follow  them  until  the  question  is  otherwise  decided  by  the  court  of 
last  resort  Besides,  we  think  the  indictments  should  be  sustained, 
under  the  authorities  just  cited,  on  the  counts  charging  the  defendants 
with  aiding  and  abetting  the  concealment  of  the  bankrupt's  property. 

The  conclusion  we  reach  is  that  the  judgment  against  Benjamin  Wolf 
should  be  affirmed,  but  the  judgment  against  Sam  Wolf  should  be  re- 
versed, and  the  case  as  to  him  remanded^  with  instructions  to  grant  a 
new  trial. 

Reversed. 

WOODS,  Circuit  Judge  (dissenting).  I  concur  in  the  opinion  of  the 
majority  in  so  far  as  it  sustains  the  indictments.  I  dissent  from  the 
conclusion  that  the  District  Judge  should  have  directed  the  acquittal 
of  Sam  Wolf  for  lack  of  evidence  tending  to  prove  his  guilt. 

The  Aiken  Dry  Goods  Company  was  adjudged  an  involuntary  bank- 
rupt on  January  22,  1915.  Sam  Wolf,  the  president,  and  Ben  Wolf,, 
the  secretary  of  the  corporation,  were  convicted  of  fraudulently  con- 
cealing the  assets  of  the  corporation.  No  question  is  made  of  the  guilt 
of  Ben  Wolf.  A  short  statement  of  the  material  evidence,  it  seems  to 
me,  will  show  that  it  tended  to  prove  the  guilt  of  Sam  Wolf. 

Owning  and  conducting  a  mercantile  business  at  the  town  of  John- 
son's where  he  lived,  Sam  Wolf  in  1913  established  a  similar  business 
at  Aiken,  30  miles  distant.  About  a  year  afterwards  he  incorporated 
the  Aiken  business  and  put  his  brother  Ben  in  charge  as  manager. 
There  is  no  evidence  that  Ben  contributed  anything  to  the  capital  stock 
or  that  he  had  any  interest  except  what  might  have  been  bestowed  on 
him  by  his  brother.  Sam  visited  the  store,  sometimes  once  a  week  anU 
sometimes  once  in  two  or  three  weeks.  In  the  autumn  of  1914,  ac- 
cording to  the  testimony  of  Sam  Wolf,  the  corporate  assets  were  a 
stock  of  goods  of  about  $3,000  and  some  accounts  due  to  the  corpora- 
tion. After  bankruptcy  there  was  found  in  the  store  goods  of  the 
appraised  value  of  $1,000,  which  brought  at  the  sale  $562.  During 
the  months  of  September,  October,  and  November,  five  or  six  trunks 
and  three  or  four  boxes  of  goods  were  taken  out  of  the  store  by  Ben 
Wolf;  and  they  were  found  concealed  on  the  premises  of  two  friendly 
farmers  in  the  country.  This  concealed  merchandise  consisted  mainly 
of  shoes  and  overalls.  Their  estimated  value  was  $1,400,  and  the  pro^ 
ceeds  of  their  sale  $605. 
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Reasonable  men  might  well  refuse  to  believe  that  one-half  of  a  small 
stock  of  goods  could  have  been  taken  out  of  the  store  in  such  a  short 
period  of  time  without  the  knowledge  of  the  man  who  had  the  chief,  if 
not  the  sole,  proprietary  interest  in  it  when  he  ,was  visiting  the  store 
every  week  or  two.  It  is  true  there  were  some  impty  boxes,  but  it  is 
improbable  that  Ben  Wolf  meant  to  defraud  his  brother  Sam  and  de- 
ceive him  with  empty  boxes.  Shoes,  overalls,  and  trunks  are  bulky 
articles,  and  the  abstraction  of  such  articles  to  the  value  of  $1,400  from 
a  stock  of  $2,500  or  $3,000  could  hardly  fail  to  attract  the  attention  of 
an  owner  who  had  learned  to  observe  and  value  goods  by  carrying 
them  on  his  back  as  a  peddler. 

But  aside  from  this,  the  proof  is  direct  and  strong  that  Sam  Wolf 
himself,  through  Tom  Powell,  the  clerk  in  the  store,  abstracted  and 
concealed  goods.  Powell,  although  offered  as  a  witness  by  the  govern- 
ment, was  strongly  hostile  to  the  prosecution  and  favorable  to  the  de- 
fendants. He  testified  directly  and  positively  that  by  direction  of  Sam 
Wolf  he  shipped  three  trunks  of  goods  in  the  latter  part  of  the  year 
1914  from  the  store  in  Aiken  to  Johnson's,  where  Wolf  lived.  It  is 
true  that  he  varied  this  statement  in  the  manifest  effort  to  shield  the 
defendants,  but  this  effort  to  shift  only  made  his  first  statement  the 
more  important  and  credible.  The  craft  of  the  method  of  shipment 
directed  by  Sam  Wolf  was  of  weight  against  him  when  taken  with  the 
other  circumstances.  Instead  of  boxing  the  goods  and  shipping  them 
as  freight,  passenger  tickets  were  purchased,  and  the  goods  were  ship- 
ped in  trunks  checked  as  baggage.  By  this  method  he  made  it  practical- 
ly impossible  to  trace  the  shipment  by  the  railroad  records,  since  pas- 
sengers who  check  trunks  are  not  identified  either  on  receipt  or  deliv- 
ery of  the  trunks.  It  seems  to  me  these  circumstances  even  as  they 
appear  in  the  printed  record  support  the  inference  of  guilt  on  the  part 
of  Sam  Wolf  in  the  minds  of  reasonable  men.  Before  the  District 
Judge  and  the  jury  they  were  vitalized  by  the  personality  and  the 
manner  of  the  defendants  and  other  witnesses.  Whether  they  were 
convincing  of  guilt  beyond  a  reasonable  doubt  was,  of  course,  a  ques- 
tion for  the  jury  and  not  the  court. 
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THE  ATTUALITA. 
(Circuit  Cotirt  of  Appeals,  Fonrth  Circuit,  October  C,  1016.)    No.  1479. 

1.  Adicisalty  ^s»103 — ^Appealable  Decbee. 

A  decree  In  a  suit  in  rem,  which  releases  the  Yessel,  leaving  nothing 
upon  which  the  court  can  tfike  further  action,  Is  In  effect  a  final  decree, 
and  appealable. 

[p:d.  Note.— For  other  cases,  see  Admiralty,  Cent  Dig.  U  712-719;  Dec. 
Dig.  <S=»103.] 

2.  CouBTs  ^=>405(5) — CiBCurr  Couet  of  Appeals — JuBisDicnow. 

A  decree  of  a  District  Court,  releasing  a  vessel  from  arrest  under  a 
libel  in  rem  on  the  ground  that  the  vessel  was  employed  in  the  service 
of  a  foreign  nation  and  for  reasons  of  comity,  does  not  involve  a  question 
of  the  jurisdiction  of  the  court,  and  an  appeal  lies  to  the  Circuit  Court 
of  Appeals. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  |  1099;  Dec.  Dig. 
<5=>405(5).] 

3.  AdMIBALTY    «=»5 — LlABILITT    OF    VESSELS — TOBTS — EMPLOYMENT    BY    FOB- 

BX6N    GOVEBNMBNT. 

A  merchant  vessel,  which  has  been  requisitioned  by  a  foreign  govern- 
ment and  is  employed  in  its  service  at  a  fixed  freight  but  which  remains 
under  the  control  and  management  of  the  owner,  who  employs  and 
pays  the  officers  and  crew,  is  not  exempt  from  a  suit  in  rem  in  a  court  of 
the  United  States  for  a  maritime  tort. 

[Ed.  Note. — For  other  cases,  see  Admiralty,  Cent  Dig.  {{  69-85;  Dec. 
Dig.  «=>5]. 

4.  Constitutional  Law  ^=»68(1) — Judicial  Poweb — Political  Questions. 

A  suggestion  filed  by  the  government  of  the  United  States  in  the  Dis- 
trict Court  that  a  foreign  steamship  is  requisitioned  by  and  in  the  serv- 
ice of  a  foreign  government,  which  does  not  contain  a  demand  by  the 
executive  branch  of  the  government  that  the  ship  should  be  released, 
does  not  constitute  a  decision  by  the  executive  department  on  a  political 
question,  and  the  District  Court  is  entitled  to  go  into  evidence  on  the 
subject  of  the  nature  and  terms  of  the  requisition. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent.  Dig.  §  125 ; 
Dec.  Dig.  <S=»68(1).] 

5.  Admibalty  <g=>5 — DiscBEnoNABY  JuBiSDiCTioN— Suit  Between   Fobeiqn 

Litigants. 

That  a  vessel  libeled  for  a  tort  committed  on  the  high  seas  sails  under 
a  foreign  flag,  and  that  the  libelant  is  a  subject  of  another  foreign  na- 
tion, is  not  sufficient  to  require  a  court  of  admiralty  of  the  United  States 
to  decline  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Admiralty,  Cent  Dig.  (8  69^85 ;  Dec. 
Dig.  ^s»5.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Virginia,  at  Norfolk. 

Suit  in  admiralty  by  Basil  George  Mangakas  against  the  Italian  steamship 
Attualita.  Order  made  by  the  District  Court  releasing  the  steamship  from 
custody  on  the  ground  that  she  had  been  requisitioned  by  the  Italian  govern- 
ment   Libelant  appeals.    Reversed. 

On  the  9th  of  September,  1916,  in  the  court  below,  the  appellant  filed  his 
libel  in  rem  against  the  steamship  Attualita.  He  sought  to  hold  it  liable  for 
the  damages,  estimated  at  $800,000,  occasioned  by  the  alleged  negligent  sink- 
ing, on  the  29th  of  July  in  the  same  year,  by  such  vessel,  of  the  Greek  steam- 
ship Mina.  The  collision  was  said  to  have  taken  place  in  the  ]iiediterranean 
Sea,  some  50  miles  east  of  Gibraltar.    Under  this  libel  the  ship  was  arrested. 
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On  the  20th  of  September  the  United  States  attorney  for  the  Eastern  district 
of  Virginia,  acting  under  the  direction  of  the  Attorney  General  of  the  United 
States,  brought  to  the  attention  of  the  court  "that  the  Attorney  General  of  the 
United  States  has  received  from  the  Secretary  of  State  of  the  United  States  a 
communication,  dated  September  15,  1916,  to  the  effect  that  the  Secretary  of 
State  has  been  advised  by  the  Italian  ambassador  that  the  Italian  steamship 
'  Attualita,  which  has  been  libeled  and  attached  in  this  proceeding,  was  at  the 
time  of  the  said  attachment  and  is  now  requisitioned  by  the  Italian  govern- 
ment, and  was  at  the  time  of  said  attachment  and  is  now  In  the  service  of 
the  Italian  government."  The  district  attorney  stated  he  was  further  directed 
to  call  the  attention  of  the  court  in  this  connection  to  The  Luigl  (D.  O.)  230 
Fed.  493,  and  concluded  by  stating  that  "in  bringing  this  matter  to  the  atten- 
tion of  the  court  the  United  States  does  not  intervene  as  an  interested  party, 
nor  do  I  appear  either  for  the  United  States  or  for  the  Italian  government, 
[  but  I  present  the  suggestion  as  inmicus  curiae,  as  a  matter  of  comity  between 
the  United  States  government  and  the  Italian  government,  for  such  considera- 
tion as  the  court  may  deem  necessary  and  proper."  Two  days  later  the  master 
of  the  steamship  intervened  for  the  interests  of  its  owner,  an  Italian  corpora- 
tion, for  the  sole  purpose  of  filing  exceptions  to  jurisdiction  and  making  claim 
for  the  vessel.  He  objected  to  the  jurisdiction  on  the  ground  that  the  vessel 
was  requisitioned  by  the  Italian  government  for  the  purpose  of  transporting 
military  supplies. 

Evidence  was  taken  in  the  court  below.  It  showed,  among  other  things,  that 
tlie  vessel  hnd  been  requisitioned  by  the  Italian  government;  that  is  to  say. 
the  Italian  government  had  required  the  owners  to  navigate  the  ship  to  and 
from  such  ports,  and  to  carry  such  cargo,  as  the  government,  during  the 
period  of  the  requisition,  should  direct.  For  the  use  of  the  ship  the  govern- 
ment paid  its  owners  at  certain  fixed  rates.  The  owners  paid  all  the  wages 
of  the  captain  and  crew  and  the  other  expenses  of  the  sliip,  which  was  navi- 
gated by  the  captain  and  crew  employed  by  the  owners.  Just  before  the  ar- 
rest the  vessel  had  come  into  the  port  of  Norfolk  in  ballast,  and  was  about  to 
proceed  to  Baltimore  to  load,  according  to  the  directions  of  the  Italian  govern- 
ment, a  cargo  of  grain  and  rails  for  Italy.  The  learned  judge  below  reached 
the  conclusion  that  the  steamship,  for  reasons  of  comity,  should  be  released, 
and  so  ordered.  In  such  order  it  was  declared  that  the  court  had  not  in  any 
manner  dealt  with  the  merits  of  the  case  set  forth  in  the  libel,  or  with  the 
question  of  jurisdiction  as  between  the  libelant  and  the  respondent  shipowner, 
or  the  master,  who  has  claimed  the  ship,  and  that  the  release  was  ordered 
solely  on  the  ground  that  at  the  time  of  the  arrest  the  ship  was  under  requisi- 
tion by  the  government  of  the  kingdom  of  Italy,  and  was  without  prejudice 
to  the  merits  of  the  case.  In  order  that  the  appellant  might  appeal,  the  opera- 
tion of  the  order  was  suspended  for  10  days. 

John  M.  Woolsey,  of  New  York  City,  Edward  R.  Baird,  Jr.,  of  Norfolk,  Va., 
and  J.  Parker  Kirlin,  of  New  York  City,  for  appellant. 

Robert  M.  Hughes,  of  Norfolk,  Va.,  for  appellee. 

Floyd  Hughes,  of  Norfolk,  Va.,  and  Francis  Rawle,  of  Philadelphia,  Pa. 
(Hughes  &  Vandeventer,  of  Norfolk,  Va.,  and  Joseph  W.  Henderson,  of 
Philadelphia,  Pa.,  on  the  brief),  for  the  Italian  embassy  and  government,  as 
amici  curiae. 

Before  PRITCHAUD  and  KNAPP,  arcuit  Judges,  and  RQgB,  District 
Judge. 

PER  CURIAM.  The  appellee  steamship  makes  five  contentions: 
[1]  1.  The  decree  below  is  not  final,  and  therefore  not  appealable. 
The  libel  in  this  case  is  in  rem.  The  vessel  by  the  decree  below  is 
released  from  arrest.  This  in  effect  terminates  the  proceeding  as 
against  her.  Counsel  upon  both  sides  seem  to  be  at  one  that,  as  a 
practical  matter,  if  this  decree  remains  unreversed,  nothing  else  can 
be  done  in  the  court  below  which  would  be  worth  doing.  The  ques- 
tion whether  a  decree  is  final  and  appealable  is  not  determined  by 
the  name  which*  the  court  below  gives  it,  but  is  to  be  decided  1^ 
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the  appellate  court  on  consideration  of  the  essence  of  what  is  done 
by  the  decree.    Potter  v.  Beal  et  al.,  SO  Fed.  860,  2  C.  C.  A.  60. 

[2]  2.  The  steamship  says  that  the  question  involved  is  one  of 
jurisdiction.  The  appeal  should  therefore  have  been  taken  to  the 
'Supreme  Court.  The  objection  which  prevailed  in  the  court  below 
was  not  to  the  jurisdiction  of  the  District  Court  of  the  United  Stales 
as  a  federal  court,  but  was  an  objection  which  went  equally  to  the 
jurisdiction  of  any  court,  state  or  federal,  and  for  that  reason  the 
appeal  to  this  court  was  properly  taken. 

[3]  3.  It  is  asserted  that  the  steamship  is  immune  to  proceedings 
in  any  court.  It  is  admitted  that  to  give  this  immunity  it  will  be 
necessary  to  take  a  step  beyond  that  which  has  been  taken  in  any 
decided  case,  although  it  is  argued  that  the  logic  of  some  decisions 
heretofore  made  require  that  step.  We  are  frankly  reluctant  to  take 
it.  There  are  many  reasons  which  suggest  the  inexpediency  and 
the  impolicy  of  creating  a  class  of  vessels  for  which  no  one  is  in 
any  way  responsible.  For  actions  of  the  public  armed  ships  of  a 
sovereign,  and  of  those,  whether  armed  or  not,  which  are  in  the 
actual  possession,  custody,  and  control  of  the  nation  itself,  and  are 
operated  by  it,  the  nation  would  be  morally  responsible,  although 
without  her  consent  not  answerable  legally  in  her  own  or  other  courts. 
For  the  torts  and  contracts  of  an  ordinary  vessel,  it  and  its  owners 
are  liable.  But  the  ship  in  this  case,  and  there  are  now  apparently 
thousands  like  it,  is  operated  by  its  owners,  and  for  its  actions  no 
government  is  responsible,  at  law  or  in  morals. 

The  persons  in  charge. of  the  navigation  of  the  ship  remain  the  , 
servants  of  the  owners  and  are  paid  by  them.  The  immimity  granted 
to  diplomatic  representatives  of  a  sovereignty,  to  its  vessels  of  war, 
and  under  some  circumstances  to  other  propertjr  in  its  possession 
and  control,  can  be  safely  accorded,  because  the  limited  numbers  and 
the  ordinarily  responsible  character  of  the  diplomats  or  agents  in 
charge  of  the  property  in  question  and  the  dignity  and  honor  of  the 
sovereignty  in  whose  services  they  are,  make  abuse  of  such  im- 
munity rare.  There  will  be  no  such  guaranty  for  the  conduct  of  the 
thousands  of  persons  privately  employed  upon  ships  which  at  the 
time  happen  by  contract  or  requisition  to  be  under  charter  to  sovereign 
governments. 

[4]  4.  The  steamship  says  that  in  any  event  her  right  to  immunity  is 
a  political  question,  which  has  been  passed  upon  by  the  executive 
branch  of  the  government.  A  comparison  of  tlie  suggestion  which 
was  filed  in  The  Exchange,  7  Cranch,  116,  3  L.  Ed.  287,  with  that 
in  this  case,  shows  quite  clearly  that,  while  in  The  Exchange  the 
executive  demanded  the  ship's  release,  it  has  in  this  case  carefully 
refrained  from  doing  anything  of  the  kind. 

[5]  5.  It  is  said  that  in  the  exercise  of  a  sbund  discretion  juris- 
diction should  be  declined.  The  ship  flies  a  foreign  flag.  The  libelant 
is  a  subject  of  another  foreign  monarch.  The  tort  complained  of 
was  committed  upon  the  high  seas.  We  think  this  contention  fore- 
closed by  what  the  Supreme  Court  said  in  The  Belgenland,  114 
U.  S.  368,  5  Sup.  Ct.  860,  29  L.  Ed.  152. 
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For  these  reasons,  the  decree  below,  dismissing  the  vessel  from 
arrest,  must  be  reversed,,  and  the  case  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

Reversed. 

Note. — The  opinion  of  Waddill,  District  Judge,  delivered  in  the  court  be- 
low, is  as  follows: 

Gentlemen,  we  all  appreciate  the  importance  of  this  case,  and  I  would  like 
to  have  more  time  to  consider  it  than  I  can  have,  if  I  dispose  of  it  at  this 
time.  In  that  connection,  however,  I  will  say  that  it  has  been  before  me  dur- 
ing the  last  two  weeks  several  times,  and  has  been  argued  on  two  occasions 
previous  to  this,  and  I  think  I  can  decide  it  now,  which  seems  desirable,  as 
anything  that  is  to  be  done  with  respect  to  a  war  vessel,  or  a  vessel  used  in 
connection  with  the  war,  is  in  its  nature  urgent. 

The  case  is  one,  briefly,  in  which  the  libelant,  as  sole  owner  of  the  Greek 
steamship  Mina.  seeks  to  recover  damages  against  the  respondent  ship,  At- 
tualita,  for  damages  sustained  in  collision,  on  or  about  the  29th  day  of  July, 
1916,  at  approximately  half  past  2  o'clock  in  the  morning,  in  the  waters  of 
the  Mediterranean  Sea,  some  30  miles  east  of  Gibraltar,  during  the  existence 
of  a  thick  fog.  Libelant  claims  damages  in  the  sum  of  $800,000,  the  ship 
and  cargo  having  been  wholly  lost 

After  the  Attualita  arrived  in  Hampton  Roads,  seizure  was  regularly  had. 
Appearance  was  made  by  the  Italian  government,  through  the  interposition 
of  the  Attorney  General  of  the  United  States,  as  amicus  curiae,  and  also  by 
counsel  likewise  appearing  as  amicus  curise,  and  counsel  also  specially  ap- 
pearing for  the  owner  of  tiie  Attualita. 

I  have  examined  carefully  the  cases  submitted  to  me  to-day.  The  Davis, 
10  WaU.  15,  19  L.  Ed.  875;  The  Fidelity,  16^1atchf.  569;  Fed.  Cas.  No.  4,758; 
Long  V.  The  Tampico  (D.  0.)  16  Fed.  491;  The  Athanaslos  (D.  G.)  228  Fed. 
558;   The  Lulgi  (D.  O.)  230  Fed.  493. 

The  Frankmere,  an  unreported  decision  of  this  court,  is  more  like  the  pres- 
ent case  than  any  other  I  have  seen.  There  the  government,  however,  did  not 
appear,  which  distinguishes  it  materially  from  this  case.  If  the  Italian  owner 
was  here  seeidng  the  release  of  this  ship,  and  his  government  did  not  inter- 
pose, I  would  not  have  the  slightest  doubt  as  to  what  should  be  done.  The 
first  three  cases  above  dted,  while  very  interesting,  do  not  bear  especially 
upon  the  question  here.  It  will  be  found  that  they  turn  either  upon  the  fact 
of  the  assertion  of  a  claim  for  salvage,  for  saving  the  res  involved,  or  that 
the  government  was  not  actually  in  possession  of  or  had  control  of  the  prop- 
erty, or  that  the  same  was  not  devoted  to  public  use  in  connection  with  the 
government's  operations.  In  the  last  two  cases,  cited  from  228  and  230  Fed., 
respectively,  the  facts  of  the  requisitions  are  not  fully  shown,  and  the  opinion 
in  each  case,  as  bearing  on  the  questions  under  consideration  here,  apparently, 
is  obiter  dicta. 

I  apprehend  the  appearance  of  the  Italian  government,  in  the  manner  in- 
dicated, is  suf&dent;  and  the  appearance  of  the  owner  is  entered  specially 
to  raise  the  question  of  the  Jurisdiction  of  the  court. 

The  first  question  is  as  to  the  effect  of  the  appearance  by  the  Italian  govern- 
ment. Counsel  insist  that  the  appearance  and  claim,  and  assertion  of  sover- 
eignty, is  all  that  is  necessary  and  required,  and,  when  that  is  done,  the  court 
should  take  no  further  action— citing  The  Exchange,  7  Cranch,  116,  3  Ij.  Ed. 
287;   The  Parlement  Beige,  4  Prob.  Div.  129;   Id»,  5  Prob.  Div.  197. 

I  have  no  doubt  that,  where  a  government  owns  the  res,  its  appearance 
and  claim  is  all  that  is  necessary  to  end  the  proceeding,  but  that  is  not  this 
case.  The  Italian  government  makes  no  claim  of  ownership  to  the  ship,  bat 
merely  that  it  is  requisitioned  for  governmental  purposes,  entitling  it  to  the 
possession  thereof,  thus  necessarily  bringing  up  the  terms  and  conditions  of 
the  requisition.  Hence  the  court  should  put  the  government  to  proof,  to  show 
its  connection  with  the  ship  in  such  way  as  to  establish  Its  freedom  from 
the  seizure. 
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The  effect  of  the  reqnlsttion  must  be  considered  in  the  lis:ht  of  the  use  to 
be  made  of  the  ship.  Undoubtedly,  when  this  ship  was  attached,  she  was  under 
the  management  of  her  owners,  so  far  as  manning  and  operating  her  were  con- 
cerned. But  she  was  at  the  same  time  under  requisition  by,  and  under  the 
control  and  direction  of,  the  Italian  admiralty,  taking  orders  therefrom,  and 
at  the  time  of  the  seizure  was  in  this  harbor  under  such  orders,  en  route  to 
Baltimore  for  cargo  for  that  government. 

Under  these  circumstances,  can  the  libelant  maintain  the  attachment,  with- 
out depriving  the  Italian  government  of  the  possession  and  use  of  the  ship, 
assuming  the  requisition  to  have  been  regularly  hiade?  I  think  that  right  has 
been  established,  and,  that  being  so,  this  court  should  be  very  slow  to  inter- 
pose, especially  at  the  Instance  of  private  litigants  of  another  country  (The 
Belgenland,  114  U.  S.  355,  362,  5  Sup.  Ct.  860,  29  L.  Ed.  152),  and  seize  the 
ship,  and  take  it  from  the  possession  of  the  Italian  government 

This  is  my  view.  It  may  be  a  great  hardship  on  the  libelants;  but  it  is 
not  for  me  to  determine  the  course  of  the  Italian  government.  It  may  have 
been  necessary,  in  order  to  preserve  its  rights  to  the  possession  of  the  ship 
for  governmental  purposes,  to  intervene  in  these  proceedings,  and  for  the 
court  of  the  United  States  to  wrest  the  ship's  possession  from  her  would  tend 
to  disturb  the  international  comity  existing  between  the  two  nations,  which 
are  now  friendly.  Especially  is  this  true  when  the  Italian  government  is  en- 
gaged in  war.    . 

The  attachment,  so  far  as  the  Italian  government  1«  concerned,  will  be 
abated,  and  the  ship  released. 


HURSEJY  et  ux.  v.  LANEL 

In  re  HUBSBY. 

(Circuit  Ck>urt  of  Appeals,  Fourth  Circuit    December  14,  1916.) 

No.  1454. 

1.  B^UDTTLSNT  CONVSTANOBS  ^S»296 — ^EXISTBROB  OT  PSOUNIABT  OBUGAIIONB 

— Evidence. 

Relative  to  H.  having  been  under  pecuniary  obligations  at  the  time  of 
his  voluntary  conveyance  to  his  wife,  sought  to  be  set  aside  as  fraudu- 
lent introduction  of  the  contract  for  sale  to  H.  by  N.  of  fertilizer,  entered 
into  by  H.  with  N.'s  agent,  and  by  its  terms  requiring  approval  by  N.  and 
notice  thereof  to  H.  in  order  to  be  operative,  with  the  word  *' Approved*' 
stamped  thereon  as  of  a  date  before  the  conveyance,  and  below  the  word 
''Confirmed,"  is  at  least  prima  facie  proof  of  confirmation  of  the  contract 
by  notice  to  H.  of  its  approval. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig.  S 
891 ;   Dec.  Dig.  <8s»296.] 

2.  Fbaudulbnt  Conveyances  ^»214^— Existino   CsEorroHs. 

The  seller  to  H.  of  fertilizer,  by  a  contract  by  which,  it  was  to  be 
charged  to  H.  and  his  notes  given  therefor,  was  a  creditor  within  the 
protection  of  the  law  against  voluntary  conveyances  by  a  debtor. 

[Ed.  Note. — ^For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig.  {{ 
639,  640;  Dec  Dig.  ^=:>214.] 

8.  Fraudulent  Conveyances  ^=s>57(3) — ^Amount  or  iNoieBTEDNESs  and  Pbop- 

EBTY. 

For  a  retail  merchant  ei^aged  in  the  hazardous  business  of  making 
advances  on  the  faith  of  crops  to  be  grown  by  his  customers,  when  in- 

^=»For  other  eases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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debted  for  375  tons  of  fertilizer,  and  having  as  his  other  assets  a  stock 
of  $3,000,  lots  worth  $4,800,  and  $5,000  in  bank,  to  convey  to  his  wife  the 
lots,  with  undertaking  to  build  thereon  a  storehouse  at  a  cost  of  $3,800, 
which  he  afterwards  did,  was  not  within  the  rule  that  a  gift  will  be 
vaJid,  if  the  donor's  debt  be  inconsiderable  relative  to  the  whole  of  his 
property,  and  the  property  conveyed  inconsiderable  relative  to  the  donor's 
entire  assets,  so  that  the  gift  will  not  materially  increase  the  hazard  of 
his  creditors. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  CJonveyances,  Cent  Dig. 
§  148;   Dec.  Dig.  <&=>57(3).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  South  Carolina,  at  Charleston,  in  Bankruptcy ;  Henry 
A.  M.  Smith,  Judge. 

Action  by  Joe.  P.  l<ane,  trustee  in  bankruptcy  of  John  A.  Hursey, 
bankrupt,  against  John  A.  Hursey  and  wife.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

W.  C.  Moore  and  W.  H.  Muller,  both  of  Dillon,  S.  C.  (Sellers  & 
Moore  and  Gibson  &  Muller,  all  of  Dillon,  S.  C,  on  the  brief),  for 
appellants. 

Louis  M.  Swink,  of  Winston-Salem,  N.  C.  (Mitchell  &  Smith,  of 
Charleston,  S.  C,  and  G.  G.  McLaurin,  of  Dillon,  S.  C,  on  the  brief), 
for  appellee. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

WOODS,  Circuit  Judge.  The  defendant  John  A.  Hursey  was 
adjudged  a  bankrupt  in  December,  1914.  His  indebtedness  was  about 
$1S,0(X)  and  his  assets  about  $1,000.  The  trustee  brought  this  action 
to  set  aside  a  conveyance  from  Hursey  to  his  wife,  Mattie  Hursey, 
of  five  lots  in  the  town  of  Dillon  for  the  expressed  consideration  of 
$500  and  love  and  affection.  The  District  Court  held  on  the  evidence 
that  there  was  no  actual  fraud  in  the  transaction,  and  on  this  point 
there  is  no  assignment  of  error.  The  appeal  involves  the  two  ques- 
tions whether  the  District  Court  was  right  in  holding:  First,  that 
there  was  an  antecedent  debt  or  obligation  to  the  Navassa  Guano 
Company ;  and,  second,  that  the  deed  was  voluntary  and  invalid  as  to 
that  debt.  At  the  time  of  the  conveyance  Hursey  was  a  merchant  in 
the  town  of  Dillon.  The  evidence  fails  to  show  that  he  was  under 
any  pecuniary  obligation  at  the  time,  either  fixed  or  conditional,  ex- 
cept such  as  may  have  been  assumed  by  a  contract  dated  January 
10,  1911,  for  the  purchase  of  375  tons  of  fertilizers  from  the  Navassa 
Guano  Company.  The  contract  was  taken  by  the  company's  traveling 
agent  and  contained  the  stipulation  that  it  should  "be  operative  only 
after  being  approved  by  the  company's  home  office."  No  fertilizer 
was  shipped  under  it  until  February  13,  1911,  after  the  execution  and 
record  of  the  deed. 

[1]  It  is  true  that  no  obligation  fell  on  either  party  to  this  con- 
tract until  it  was  approved  by  the  home  office  and  notice  given  to  Hur- 
sey of  approval.  Before  approval  and  notice  to  Hursey,  the  paper  was 
A  'mere  proposal  subject  to  withdrawal  by  either  party  Baird  v. 
Pratt,  148  Fed.  825,  78  C.  C.  A.  515,  10  h.  R.  A.  (N.  S./1116;  Mon- 
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cyweight  Scale  Co.  v.  Gordon  Merc.  Co.,  102  S.  C.  419,  86  S.  E. 
1060.  But  we  are  unable  to  agree  that  there  was  no  evidence  of  ap- 
proval and  notice  to  Hursey.  On  the  original  contract  introduced 
are  stamped  the  words,  "Contract  approved  Jan.  11,  1911,"  and  below 
these  the  word  ''Confirmed."  The  only  confirmation  or  ratification 
that  could  have  been  meant  was  notice  to  Hursey  of  approval.  The 
paper  so  stamped  was  introduced  without  objection  as  expressing  in 
its  entirety  the  contract,  and  it  furnished  at  least  prima  facie  proof 
of  the  confirmation  of  the  contract  by  notice  to  Hursey  of  its  ap- 
proval. Although  Hursey  was  a  witness,  he  did  not  deny  the  con- 
firmation indicated  on  the  face  of  the  paper;  indeed,  the  record  of 
the  trial  indicates  that  the  completeness  of  the  contract  was  assumed. 
The  District  Judge  could  not  have  regarded  the  question  of  confir- 
mation of  the  contract  seriously  made,  since  he  does  not  allude  to  the 
point  in  his  opinion. 

[2]  The  contract  contemplated  that  the  fertilizer  should  be  charged 
to  Hursey  and  his  notes  given  therefor,  and  this  clearly  shows  that 
Hursey  was  the  purchaser  and  that  his  liability  was  a  primary  obli- 
gation. He  was  so  absolutely  bound  by  the  execution  and  confirma- 
tion of  the  contract  that  had  he  refused  to  take  the  goods,  the  fer- 
tilizer company  would  have  had  a  right  of  action  for  br^ch  of 
contract.  The  seller  was  therefore  a  creditor  within  the  protection 
of  the  law  against  voluntary  conveyances  by  a  debtor.  McAfee  v. 
McAfee,  28  S-  C.  188,  5  S.  E.  480;  Barrett  v.  Still,  102  S.  C.  19, 
86  S.  E.  204. 

[3]  The  other  question  is:  Was  the  deed  from  Hursey  to  his  wife 
voidable  as  a  voluntary  deed?  It  is  not  possible  to  reconcile  the  di- 
vergent statements  of  the  law  found  even  in  courts  of  high  authority 
on  the  subject.  We  understand  the  law  in  South  Carolina  to  be  as 
stated  by  the  District  Judge,  as  follows : 

"The  mle  may  be  stated  to  be  that  sligbt  indebtedness,  such'  as  for  cur- 
rent expenses  for  a  family  or  debts  inconsiderable  to  the  value  of  the  donor's 
estate,  will  not  generally  avoid  a  voluntary  conveyance;  but,  subject  to  this 
qualification,  it  seems  to  be  a  settled  rule  of  law  that  one  who  is  in  debt 
cannot  make  a  voluntary  conveyance  which  will  prevail  against  existing  debts." 
Blakeney  v.  Kirkley,  2  Nott  &  McG.  (S.  G.)  544 ;  McElwee  v.  Sutton,  2  Bailey 
(S.  C.)  128;  Izard  v.  Mlddleton,  1  BaUey,  Eq.  (S.  C.)  228;  Richardson  v. 
Rhodus,  14  Rich.  (S.  C.)  95;  Anderson*  v.  Pllgram,  41  S.  O.  423,  10  S.  EX  1002, 
20  S.  E.  64 ;  Barrett  v.  Still,  102  S.  C.  53,  86  S.  E.  204. 

The  rule  is  thus  well  stated  in  Bispham's  Equity  (7th  Ed.)  page 
375: 

'*The  true  rule  seems  to  be  that  the  gift  wUl  be  valid  if  the  'donor  has,  at 
the  time,  the  pecuniary  ability  to  withdraw  the  amount  of  the  donation 
from  his  estate  without  the  least  hazard  to  his  creditors,  or  in  any  material 
degree  lessening  their  prospects  for  payment.' " 

The  consideration  of  $500  was  not  nominal,  but  it  was  altogether 
inadequate.  The  lots  were  worth  four  or  five  times  that  amount. 
Such  inadequacy  shows  always  either  imposition,  or  some  other  con- 
sideration entering  into  the  transaction.  It  is  not  logical  to  say  that 
a  conveyance  made  without  actual  fraud  must  be  either  altogether 


Digitized  by 


Google 


916  238  FEDERAL  BEPOBTBB 

voluntary,  and  therefore  voidable,  or  altogether  for  value,  and  thcrt- 
f ore  valid.  It  may  be,  as  this  deed  was,  for  value  to  the  extent  of 
the  money  paid,  and  voluntary  to  the  extent  that  love  and  affection 
entered  into  it ;  that  is,  to  the  extent  of  the  difference  between  the 
money  paid  and  the  known  value  of  the  property.  So  this  deed  was 
voluntary  to  the  extent  of  the  value  of  the  property  over  the  $500. 
McMeekin  v.  Edmonds,  1  Hill,  Eq.  (S.  C)  294,  26  Am.  Dec.  203; 
Anderson  v.  Fuller,  McMul.  Eq.  (S.  C.)  35,  36  Am.  Dec.  290;  Werts 
V.  Spearman,  22  S.  C.  219.  The  obligation  assumed  to  pay  for  the 
fertilizer  in  no  view  can  be  regarded  inconsiderable  in  its  relation 
to  the  whole  of  the  donor's  property,  nor  can  the  property  conveyed 
be  held  inconsiderable  in  its  relation  to  the  entire  assets  of  the  donor. 
The  debtor  .was  engaged  in  the  hazardous  business  of  a  retail  mer- 
chant making  advances  on  the  faith  of  the  crops  made  by  his  cus- 
tomers. His  chief  assets  were  a  stock  of  goods  worth  $3,000,  the 
fertilizer  purchased,  the  lots  conveyed  to  his  wife,  estimated  at  $4,- 
800,  and  cash  in  bank  $5,073.72.  In  the  transa^ction  with  his  wife, 
he  undertook  to  build  a  storehouse  on  the  property  conveyed  requiring 
an  outlay,  which  was  afterwards  made,  of  $3,800.  This  mere  state- 
ment of  the  matter  shows  that  the  donation  made  by  Hursey  to  his 
wife,  so  far  from  being  an  inconsiderable  depletion  of  his  assets,  ef- 
fected a  radical  change  in  his  business  status,  greatly  increasing  the 
hazard  of  his  creditors. 

The  question  whether  equity  will  require  repayment  from  the  pro- 
ceeds of  sale  of  the  $500  actually  paid  by  Mrs.  Hursey  has  not  been 
passed  on  by  the  District  Court,  and  it  would  not  be  proper  for  this 
court  to  anticipate  it  Indeed,  the  question  will  disappear,  should 
Mrs.  Hursey  elect  to  exercise  the  right  fixed  by  the  District  Court 
to  pay  the  debt  of  the  Navassa  Guano  Company  and  retain  the  prop- 
erty. 

Affirmed. 
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ATLANTIC  COAST  LINE  B.  CO.  T,  WOODS, 
(Circuit  Court  of  Appeals,  Fourth  Circuit.    Deoember  14,  1916.) 

No.  1468. 

1.  BBMOVAL  OT  CAT7SB8  ^=»89(2)— RlOHT  OF  ReVOVAL—BUBDSN  OF  DEFENDANT. 

A  defendant,  seeking  removal  of  an  actU)n  on  the  ground  of  diversity  of 
citizenship,  has  the  burden  of  establishing  that  fact. 

[Ed.  Note.— For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  S8  1^2- 
195,  197;   Dec.  Dig.  <&=>89(2).] 

2.  Reicovai<  of  Causes  ^=»115 — Effect  of  Defenses. 

A  servant's  action  against  a  railroad  company  was  removed  to  the  fed- 
eral court  on  the  ground  of  diversity  of  citizenship.  The  complaint  stated 
no  facts  bringing  the  action  within  the  federal  Employers'  Liability  Act 
(Act  April  22,  1908,  c.  149,  35  Stat.  66  [Comp.  St  1913,  ${  8657-8665]).  and 
nothing  was  pleaded  in  the  answer  setting  up  that  at  the  time  of  the 
injury  plaintiff  was  engaged  in  any  work  bringing  him  within  the  statute. 
Beld  that,  notwithstanding  the  removal  of  the  action  on  the  ground  of 
diversity  of  citizenship,  evidence  that  plaintiff  was  engaged  in  interstate 
commerce  when  injured,  and  for  that  reason  the  action  was  governed  by 
the  federal  Employers'  Liability  Act,  was  admissible,  for  such  evidence 
would  be  admissible  in  the  state  courts,  had  not  the  action  been  removed. 

[Ed.  Note. — FOr  other  cases,  see  Removal  of  Causes,  Cent  Dig.  {{  245, 
247,  248,  251;   Dec  Dig.  <S=»115.] 

8.  APPEAL  AND  Ebbob  ^=s>1056(1) — Review — Habmt.e88  Bbbob. 

In  such  case,  where  the  state  law  applied  allowed  punitive  damages, 
contrary  to  the  federal  Employers'  Liability  Act,  and  did  not  prescribe 
the  same  period  of  limitation  for  bringing  the  action,  the  exclusion  of 
evidence  tending  to  show  that  the  action  was  governed  by  the  federal  act 
was  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  SS  4187, 
4191,  4207 ;  Dec.  Dig.  <9=9l056(l).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  South  Carolina,  at  Florence ;  Henry  A.  Middleton  Smith, 
Judge. 

Action  by.  Robert  A.  Woods,  by  his  guardian  ad  litem,  against  the 
Atlantic  Coast  Line  Railroad  Company.  There  was  a  judgment  for 
plaintiff,  and  defendant  brings  error.    Reversed. 

Lucian  W.  McLemore,  of  Sumter,  S.  C,  and  P.  A.  Willcox,  of  Flor- 
ence, S.  C.  (Barron,  McKay,  Frierson  &  MoflFatt,.of  Columbia,  S.  C, 
on  the  brief),  for  plaintiflF  in  error. 

William  W.  Hawes,  of  Columbia,  S.  C.  (W.  Boyd  Evans,  of  Colum- 
bia, S.  C,  on  the  brief),  for  defendant  in  error. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  ROSE,  District 
Judge. 

WOODS,  Circuit  Judge.  The  plaintiff,  Robert  A.  Woods,  a  boy  17 
years  old,  was  employed  in  the  shops  of  the  defendant  company  in  the 
city  of  Florence,  S.  C.  While  operating  a  bolt  cutter  or  threading  ma- 
chine in  repairing  a  locomotive,  the  plaintiff  was  injured,  and  sued  to 
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recover  damages  in  the  state  court.  The  injury  was  received  in  Jan- 
uary, 1913,  but  the  action  was  not  commenced  until  November  24,  1915. 
The  defendant  removed  the  case  to  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  South  Carolina  by  a  petition  showing 
diversity  of  citizenship.  There  was  no  allegation,  either  in  the  com- 
plaint or  the  answer,  tending  to  show  that  the  action  fell  under  the 
federal  employers'  liability  statute.  On  the  trial  in  the  District  Court, 
near  the  close  of  the  testimony,  the  defendant  offered  evidence  to  show 
that  the  plaintiff  was  engaged  in  interstate  commerce,  and  that,  there- 
fore, its  liability  was  to  be  determined  under  the  federal  statute.  The 
ruling  of  the  District  Judge  and  his  reasons  therefor  are  thus  stated 
in  the  bill  of  exceptions : 

"Tbo  complainant  had  stated  no  facts  stating  a  cause  of  action  under  the 
federal  Employers*  Liability  Act,  and  nothing  had  been  pleaded  in  the  an- 
swer of  the  defendant  setting  up  that  at  the  time  of  the  injury  the  plaintiff 
was  engaged  in  any  work  which  brought  him  within  the  terms  of  that  stat- 
ute ;  nor  had  ansrthing  been  shown  in  any  of  the  pleadings  to  place  the  plain-* 
tiH  upon'  notice  that  any  such  defense  would  be  introduced.  Thereupon  the 
<x)urt  refused  to  permit  the  testimony,  or  allow  it  to  be  introduced,  unless  the 
plaint! IT  consented,  and,  the  plaintiff  not  consenting,  the  testimony  was  ex- 
cluded." 

[1,2]  The  plaintiff  in  his  complaint  stated  a  cause  of  action  at 
common  law.  Such  an  action  was  removable  to  the  federal  coui$  on 
the  petition  of  the  defendant  showing  diverse  citizenship.  The  burden 
was  on  the  defendant  to  show  diversity  of  citizenship,  but,  since  the 
plaintiff  had  set  up  a  cause  of  action  at  common  law,  it  was  that  cause 
of  action,  and  that  alone,  that  the  defendant  had  to  deal  with.  It  was 
under  no  obligation  to  even  consider  what  sort  of  defense  it  would  set 
up  until  by  petition  to  remove  it  had  exercised  its  right  of  having  the 
case  brought  to  the  federal  court,  and  the  cause  of  action  set  up  by 
plaintiff  was  properly  in  the  federal  court  for  trial.  Being  properly 
in  the  federal  court  for  trial,  all  evidence  was  admissible  there  that 
would  have  been  admissible  in  the  state  court,  had  the  cause  not  been 
removed.  It  follows  that  the  decision  in  Toledo,  etc.,  R.  Co.  v.  Slavin, 
236  U.  S.  454,  35  Sup.  Ct  306,  59  L.  Ed.  671,  is  conclusive  that  the 
defendant  in  the  trial  in  the  federal  court  had  the  right  to  introduce 
evidence  tending  to  show  that  the  plaintiff  had  no  cause  of  action  at 
common  law  by  showing  that  the  cause  of  action,  if  any,  arose  under 
the  federal  employers'  liability  statute.  That  was  an  action  by  an  em- 
ploye of  the  railroad  company  for  damages  for  personal  injury.  Nei- 
ther the  complaint  nor  the  answer  contained  any  reference  to  the  feder- 
al Employers'  Liability  Act.  Over  the  objection  of  the  plaintiff,  evi- 
dence was  admitted  showing  that  the  train  on  which  the  plaintiff  was 
riding  at  the  time  of  the  injury  was  engaged  in  interstate  commerce. 
But  the  jury  were  instructed  that  the  cause  was  to  be  decided  under  the 
Ohio  statute,  which  rendered  unavailable  the  defenses  of  assumption 
of  risk  and  contributory  negligence  where  the  injury  occurred  from  a 
defect  in  "rail,  track,  or  machinery."  Thus  the  defenses  of  contribu- 
tory negligence  and  assumption  of  risk,  both  of  which  are  available  un- 
der the  federal  statute,  were  excluded.    The  judgment  in  favor  of  the 
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plaintifF  was  affirmed  by  the  Supreme  Court  of  Ohio.  On  writ  of  error 
the  Supreme  Court  of  the  United  States,  in  reviewing  the  judgment, 
said: 

"But  a  controlUng  federal  question  was.  necessarily  Involved;  for,  when 
the  plaintiff  brought  salt  on  the  state  statute,  the  defendant  was  entitled  to 
disprove  liability  under  the  Ohio  act,  by  showing  that  the  Injury  had  been 
inflicted  while  Slavin  was  employed  in  interstate  business,  and  if,  without 
amendment,  the  case  proceeded  with  the  proof  showing  that  the  right  of  the 
plaintiff  and  the  liability  of  the  defendant  had  to  be  measured  by  the  federal 
statute,  it  was  error  not  to  apply  and  .enforce  the  provisions  of  that  law." 

St.  Louis,  etc.,  R.  Co.  v.  Scale,  229  U.  S,  156,  33  Sup.  Ct.  651,  57 
L.  Ed.  1129,  Ann.  Cas.  1914C,  156,  lays  down  the  same  rule. 

[3]  It  may  be  that  the  error  of  rejecting  the  evidence  would  have 
been  harmless  had  the  law  of  South  Carolina  been  the  same  as  the 
federal  employers'  liability  statute.  But  it  differs  in  at  least  two  im- 
portant particulars.  The  law  of  South  Carolina  allows  the  recovery 
of  punitive  damages,  and  it  does  not  impose  the  condition,  imposed  by 
the  federal  statute,  that  the  action  must  be  brought  within  two  years. 
Atlantic,  etc.,  R.  Co.  v.  Bumette,  239  U.  S.  199,  36  Sup.  Ct  75,  60  L. 
Ed.  226. 

The  evidence  offered  should  have  been  admitted,  and  for  its  exclu- 
sion the  judgm.ent  must  be  reversed. 

Reversed. 


LONG  et  ux.  v.  ATLANTIC  COAST  LINE  R.  CO. 

(Circait  Court  of  Appeals,  Fourth  Circuit    December  14,  1918.) 

No.  1446. 

1.  Garriebs  ^=9320(24) — ^Injury  to  Passbnoebs — ^Nsoliosncb — QiTEsnoirs  tob 

Jury. 

Evidence  that  the  conductor  and  brakeman  had  gone  through  the  car 
several  times  while  in  its  aisle  war  the  suit  case  over  which  a  passenger, 
walking  through  the  car,  was  thrown  by  an  ordinary  lurch  of  the  train,  is 
enough  to  go  to  the  Jury  on  the  issue  of  negligence  in  leaving  it  there 
after  they  knew,  or  had  reasonable  opportunity  to  know,  of  its  presence. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent.  Dig.  {  1315;  Dec. 
Dig.  «S=s»320(24).] 

2.  Carriers    «=>323 — Tnjubt   to   Passenoeb — Contbibutoet    Neoligencb — 

What  Law  Governs. 

The  law  of  contributory  negligence  of  the  state,  where  a  passenger  was 
injured  while  traveling  between  points  therein,  governs  in  an  action  for 
the  injury. 

[Ed.  Note.~For  other  cases,  see  Carriers,  Cent  Dig.  {  1346;  Dec.  Dig. 
«=s>323.] 

8.  Appeal  and  Ebbob  ^=»273(1) — Sufficienct  ot  Exception. 

To  constitute  an  exception,  allowing  review,  it  is  enough  that  the  di- 
rection of  the  verdict  for  defendant  was  so  brought  to  the  attention  of  the 
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court  and  defendant's  counsel  at  the  prober  time  tbat  both  understood 
the  purpose  of  plaintiffs*  counsel  to  make  it  the  basis  of  a  writ  of  error. 
[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  {{  1620- 
1623,  1625,  1629.  1630;    Dec  Dig.  <9=»273(1).] 

4.  Exceptions,  Bill  of  ^=»6 — Proposed  Bill — SxTPnciEifCT. 

The  paper  served  as  a  bill  of  exceptions,  consisting  of  a  narrative  of 
what  occurred  at  the  trial,  including  the  testimony  and  the  charge,  and 
indicating  the  point  made  by  plaintiffs  on  the  charge  which  they  intended 
to  use  as  a  basis  for  assi^ment  of  error,  while  unsatisfactory  and  alto- 
gether informal,  did  not  require  the  judge  to  treat  it  as  a  nullity,  but 
was  sufficient  as  a  proposed  bill  of  exceptions  to  warrant  him.  In  the 
exercise  of  his  discretion,  to  receive  it  and  put  it  into  proper  shape  for 
settlement. 

[Ed.  Note. — For  other  cases,  see  Exceptions,  Bill  of,  Cent  Dig.  U  ^  12; 
Dec  Dig.  «=»6.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  South  Carolina,  at  Columbia;  Henry  A.  Middleton  Smith, 
Judge. 

Action  by  J.  C-  Long  and  wife  against  the  Atlantic  Coast  Line  Rail- 
road Company.  Verdict  was  directed  for  defendant,  and  plaintiffs 
bring  error.    Reversed. 

Alfred  Wallace,  Jr.,  of  Columbia,  S.  C.  (W.  Boyd  Evans,  D.  C. 
Ray,  and  Porter  A.  McMaster,  all  of  Columbia,  S.  6.^  and  James  H. 
Fanning,  of  Springfield,  S.  C,  on  the  brief),  for  plaintiffs  in  error, 

Douglas  McKay,  of  Columbia,  S.  C,  and  P.  A.  Willcox,  of  Florence, 

5.  C.  (L.  W.  McLemore,  of  Sumter,  S.  C,  on  the  brief),  for  defendant 
in  error. 

Before  KNAP?  and  WOODS,  Circuit  Judges,  and  ROSE,  District 
Judge, 

WOODS,  Circuit  Judge.  [1]  In  this  action  for  personal  injuries 
the  main  question  is  whetfier  the  evidence  warranted  the  District  Judge 
in  directing  a  verdict  for  the  defendant.  The  evidence  relied  on  to 
support  the  action  may  be  thus  summarized : 

At  Walthourville,  Ga.,  on  October  28,  1914,  plaintiffs,  J.  C.  Long 
and  his  wife,  Cathleen  T,  Long,  became  passengers  on  defendant's 
train  No.  58,  running  from  Waycross  to  Savannah,  Ga.  After  passing 
several  stations,  Mrs.  Long  went  from  her  seat  to  the  toilet  at  the  other 
end  of  the  car.  On  her  way  back  to  her  seat  there  was  a  lurch  or  jolt 
of  the  train,  which  caused  her  to  stumble  over  a  suit  case  in  the  aisle 
of  the  car  and  to  fall  on  or  against  a  seat.  The  resulting  injuries  pro- 
duced miscarriage  and  serious  illness.  There  were  several  suit  cases 
in  the  aisle  when  the  plaintiffs  boarded  the  train.  The  conductor  and 
the  brakeman  passed  through  the  car  several  times  while  the  suit  cases 
were  in  the  aisle,  and  made  no  effort  to  have  them  removed.  Mrs. 
Long  saw  the  large  suit  case  against  which  she  stumbled,  and  could 
have  walked  around  it  if  the  lurch  or  jolt  had  not  caused  her  to  lose  her 
balance.  There  was  no  evidence  that  the  jolt  or  jerk  was  violent  or 
unusual. 
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The  usual  jerks  or  jolts  which  seem  to  be  mcident  to  the  operation 
of  a  railroad  train  are  not  dangerous  to  passengers  under  ordinary  cir- 
cumstances, and  therefore  proof  that  one  occurred,  with  nothing  more, 
cannot  be  the  basis  of  an  inference  of  negligence.  Such  slight  disturb- 
ances of  equilibrium  as  an  ordinary  jolt  of  a  train  produces  passengers 
expect,  and  easily  and  unconsciously  protect  themselves  against  them. 
Indeed,  in  this  case  the  evidence  of  Mrs.  Long  tends  to  show  that  the 
jolt  would  have  been  harmless,  but  for  the  presence  of  the  suit  case. 

On  the  other  hand,  the  railroad  company  also  knows  that  such 
jolts  occur,  and  that  they  do  in  some  measure  impair  the  passenger's 
control  of  his  body  while  walking  in  the  aisle.  Hence  it  is  the  duty  of 
the  carrier  to  use  due  care  to  see  that  there  is  no  obstruction  in  the 
aisle  calculated  to  make  jerks  or  jolts  dangerous.  Baggage  left  in  the 
aisle  is  plainly  such  an  obstruction.  Therefore  leaving  suit  cases  or 
other  obstructions  in  the  aisle  after  the  agents  of  the  company  knew  or 
had  reasonable  opportunity  to  know  of  their  presence  is  evidence  of 
negligence.  The  officers  of  the  road  are  charged  with  knowledge  that 
a  passenger  walking  in  the  aisle  may,  when  a  jerk  of  the  train  occurs, 
stumble  over  the  obstruction,  even  when  he  sees  it,  without  fault  on  his 
part. 

The  testimony  on  behalf  of  the  plaintiflF  tending  to  show  that  the 
conductor  and  brakeman  passed  through  the  car  several  times  while 
the  suit  case  was  in  the  aisle  was  evidence  to  go  to  the  jury  on  the  issue 
whether  it  had  been  there  so  long  before  the  accident  that  in  the  exer- 
cise of  due  care  they  would  have  discovered  it..  This  conclusion  is 
well  supported  by  authority.  Bums  v.  Pennsylvania  R.  Co.,  233  Pa. 
304,  82  Atl.  246,  Ann.  Cas.  1913B,  811;  Stimson  v.  Milwaukee,  etc., 
R.  Co.,  75  Wis.  381,  44  N.  W.  748;  Pitcher  v.  Old  Colony  St.  t^.  Co., 
196  Mass.  69,  81  N.  E.  876,  13  L.  R.  A.  (N.  S.)  481,  124  Am.  St  Rep. 
513,  12  Ann.  Cas.  886;  Price  v.  St.  Louis  Transit  Co.,  125  Mo.  App. 
67,  102  S.  W.  626. 

The  question  whether  a  passenger  who  stumbles  over  a  suit  case  in 
his  view  with  nothing  to  affect  his  control  of  himself  is  guilty  of  con- 
tributory negligence  is  not  involved,  and  on  that  point  we  express  no 
opinion. 

[2]  We  think  the  District  Judge  was  in  error  also  in  holding  that 
the  following  statute  of  Georgia  relating  to  contributory  negligence  was 
not  applicable,  and  that  the  case  was  governed  by  the  law  of  South 
Carolina,  which  does  not  allow  any  recovery  to  a  plaintiff  whose  neg- 
ligence has  contributed  to  the  injury: 

"No  person  shaU  recover  damage  from  a  railroad  company  for  injury  to 
himself  or  his  property,  where  the  same  is  done  by  his  consent,  or  Is  caused 
by  his  own  negligence.  If  the  complainant  and  the  agents  of  the  company  are 
both  at  fault,  the  former  may  recover,  but  the  damages  shaU  be  diminished 
by  the  Jury  in  proportion  to  the  amount  of  default  attributable  to  him." 

In  Slater  v.  Mexican  National  R.  R.  Co.,  194  U.  S.  120,  24  Sup.  Ct 
581,  48  L.  Ed.  900,  the  rule  was  stated  as  follows: 

"The  theory  of  the  foreign  suit  is  that,  although  the  act  complained  of  was 
subject  to  no  law  having  f6rce  in  the  forum.  It  gave  ilae  US  an  obligation,  an 
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obligatlo,  which,  like  other  obligations,  follows  the  person,  and  may  be  en- 
forced wherever  the  person  may  be  found.  •  ♦  ♦  But  as  the  only  source 
of  this  obligation  is  the  law  of  the  place  of  the  act,  it  follows  that  that  law 
determines  not  merely  the  existence  of  the  obligation,  but  equally  •  *  • 
its  extent  It  seems  to  us  unjust  to  allow  a  plaintiff  to  come  here  absolutely 
depending  on  the  foreign  law  for  the  foundation  of  his  case,  and  yet  to  den; 
the  defendant  the  benefit  of  whatever  limitatiops  on  his  liability  that  law 
would  impose." 

See  Northern  Pac.  R.  Co.  v.  Babcock,  154  U.  S.  190,  14  Sup.  Cl 
978,  38  L.  Ed.  958;  Dennis  v.  Atlantic  C.  L.  R.  Co.,  70  S.  C.  254,  49 
S.  E.  869,  106  Am.  St.  Rep.  746;  Texas,  etc.,  R.  Co.  v.  Humble,  181 
U.  S.  57,  21  Sup.  Ct.  526,  45  L.  Ed.  747;  Atchison,  etc.,  R.  Co.  v. 
Sowers,  213  U.  S.  55,  29  Sup.  Ct.  397,  53  L.  Ed.  695 ;  Louisville,  etc., 
R.  Co.  V.  Whitlow,  105  Ky.  1,  43  S.  W.  711,  41  L.  R.  A.  614. 

[3]  A  motion  was  made  to  dismiss  in  this  court  on  the  ground  that 
the  plaintiffs  had  not  excepted  to  the  rulings  of  the  court  which  this 
court  is  asked  to  review.  Although  the  exceptions  were  taken  in  a 
very  objectionable  and  loose  way,  we  think  that  the  direction  of  the 
verdict  for  the  defendant  was  so  brought  to  the  attention  of  the  court 
and  defendant's  counsel  at  the  proper  time  that  both  clearly  understood 
the  purpose  of  plaintiffs'  counsel  to  make  it  the  basis  of  a  writ  of  error. 
New  Orleans,  etc.,  R.  Co.  v.  Topes,  142  U.  S.  18,  12  Sup.  Ct.  109,  35 
L.  Ed.  919. 

The  point  as  to  the  application  of  the  Georgia  statute  was  not  prop- 
erly made  by  exception  taken  at  the  time  of  the  ruling  of  the  District 
Judge,  and  therefore  in  strictness  is  not  before  us  for. consideration; 
but,  since  the  case  must  go  back  for  a  new  trial,  we  have  deemed  it 
proper  to  dispose  of  the  question. 

[4]  The  point  is  also  made  on  the  motion  to  dismiss  that  no  true 
bill  of  exceptions  was  served  within  the  time  required  by  law.  The 
paper  served  as  a  bill  of  exceptions  consisted  of  a  narrative  of  what 
occurred  at  the  trial,  including  the  testimony  and  the  charge  of  the 
judge,  and  it  indicated  the  point  made  by  the  plaintiffs  on  the  charge 
of  the  District  Judge  which  they  intended  to  use  as  a  basis  for  the 
assignment  of  errors.  While  this  paper  was  unsatisfactory  and  alto- 
gether informal,  we  do  not  think  the  defects  were  such  as  to  require 
the  District  Judge  to  treat  it  as  a  nullity.  It  was  sufficient  as  a  pro- 
posed bill  of  exceptions  to  warrant  the  District  Judge  in  the  exercise  of 
his  discretion  to  receive  it  and  put  it  into  proper  shape  by  settlement. 

Reversed. 
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BERNSTEIN  v.  UNITED  STATES, 
(drcait  Court  of  Appeals,  Fourth  Circuit.    December  14,  1016.) 

No.  1470. 

1.  Ck>NFIPIBACT  ^=»43(12) — ^INDICTMSNT— YaBIANCB. 

There  is  not  a  fatal  variance  between  an  Indictment,  charging  both 
the  conspiracy  and  the  overt  act  in  the  state  where  the  prosecution  is  had, 
and  proof  that  only  the  overt  act  was  committed  there,  while  the  conspira- 
cy was  entered  into  in  another  state,  as  the  conspiracy  is  to  be  considered 
as  extended  into  the  state  where  the  overt  act  is  committed. 

[Ed.  Note.— For  other  cases,  see  Conspiracy,  Cent  Dig.  S  00;  Dec  Dig. 
«=>43(12).J 

2.  Conspiracy  «s»43(12) — ^Indictment— Yabiancel 

There  is  no  t&taX  variance  because  an  indictment  for  violation  of  Crim- 
inal Code  (Act  March  4,  1000,  c.  321)  {  37,  35  Stat  1006  (Comp.  St  1013,  { 
10201),  by  conspiracy  to  present  and  prove  a  false  claim  against  a  bank- 
rupt, charges  the  presentation  of  a  false  claim  in  a  bankruptcy  pro- 
ceeding, and  the  proof  is  of  its  presentation  in  a  composition ;  this  being 
presentation  and  proof  for  all  purposes  in  the  bankruptcy  proceedings. 

[Ed.  Note. — For  other  cases,  see  Conspiracy,  Cent  Dig.  {  00;  Dec.  Dig. 
«=>43(12).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Richmond ;  Edmund  Waddill,  Jr.,  Judge. 
Samuel  Bernstein  was  convicted,  and  brings  error.    Affirmed. 

Robert  H.  Talley,  of  Richmond,  Va.,  for  plaintiff  in  error. 

Richard  H.  Mann,  U.  S.  Atty.,  of  Petersburg,  Va.  (Hiram  M. 
Smith,  Asst  U.  S.  Atty.,  of  Richmond,  Va.,  on  the  brief),  for  the 
United  States. 

Before  PRITCHARD  and  WOODS,  Circuit  Judges,  and  ROSE, 
District  Judge. 

WOODS,  Circuit  Judge.  The  defendant,  Samuel  Bernstein,  was 
convicted  under  an  indictment  charging  violation  of  section  37  of  the 
Criminal  Code,  in  that  he  conspired  with  other  defendants,  Lipman  and 
Eisenstein,  to  present  and  prove  a  false  claim  against  A.  Eisenstein, 
bankrupt,  and  that  in  pursuance  of  this  conspiracy  the  defendant  Lip- 
man  did  present  the  false  claim  under  oath  to  the  referee  in  bank- 
ruptcy before  whom  the  proceeding  was  pending. 

[1]  The  indictment  charged  both  the  conspiracy  and  the  overt  act 
in  the  city  of  Richmond.  The  proof  was  that  the  conspiracy  was  en- 
tered into  in  the  city  of  Philadelphia,  and  that  only  the  overt  act  of 
presenting  and  proving  the  false  claim  was  committed  in  the  city  of 
Richmond.  The  argument  is  that  this  was  a  fatal  variance,  and  that, 
therefore,  the  District  Court  for  the  Eastern  District  of  Virginia  should 
have  directed  an  acquittal.  The  point  is  settled  beyond  dispute  by  Hyde 
V.  United  States,  225  U.  S.  347,  32  Sup.  Ct.  793,  56  L.  Ed.  1114,  Ann. 
Cas.  1914A,  614,  wherein  the  court  held  in  effect  that  a  conspiracy 
formed  in  California  was  to  be  considered  extended  into  the  District 
of  Columbia,  where  the  overt  act  in  pursuance  of  it  was  committed. 
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[2]  There  is  nothing  in  the  point  that  there  was  a  fatal  variance,  in 
that  the  indictment  charges  the  presentation  of  a  false  claim  in  a  bank- 
ruptcy proceeding,  whereas  the  proof  was  of  its  presentation  in  a  com- 
position. Even  if  such  a  refined  distinction  be  allowed,  it  cannot  be 
doubted  that  presentation  and  proof  of  a  claim  for  purposes  of  a  com- 
position is  presentation  and  proof  for  all  purposes  in  the  bankruptcy 
proceedings. 

Affirmed. 


DORRANGE  y.  DORRANOB. 

(Circuit  Ck>urt  of  Appeals,  Third  Glrctdt    February  23,  1017^ 

No.  2106. 

On  petition  for  rehearing.    Petition  denied.    Former  opinion  uphelA 

For  former  opinion,  see  238  Fed.  524, C.  C.  A. .    See,  also, 

227  Fed.  679. 

PER  CURIAM.  We  have  considered  with  care  the  motion  for  a 
rehearing,  but  discover  nothing  that  has  not  already  been  presented 
and  considered.  What  has  been  said  either  in  the  District  Court  or 
here  seems  to  answer  the  chief  contention  of  the  appellant,  namely: 

'That  the  word  children  In  line  8,  and  the  word  child  In  line  10,  in  what  we 
have  designated  as  the  crucial  clause^  «  «  «  were  manlftotly  used  1q  & 
sense  which  Includes  issue." 

The  clause  is  quoted  above,  but  we  quote  it  again,  italicizing  these 
two  words: 

"And  In  case  of  the  death  of  my  said  son  without  leaving  him  surviving  any 
child  or  children  or  the  Issue  of  any  deceased  child,  then  In  trust  for  my 
other  children  share  and  share  alike  and  the  Issue  of  any  deceased  child  (such 
issue  taking  always  by  representation) ;  the  said  net  rents,  profits  and  Income 
to  be  paid  to  my  said  children  for  and  during  their  respective  natural  lives, 
and  upon  the  death  of  any  such  child  his  or  her  share  of  the  same  shall  be 
paid  to  his  or  her  child  or  children  then  .living  and  the  issue  of  any  deceased 
child  then  living  (such  Issue  taking  always  by  representation)  until  the  arrival 
at  majority  of  such  child,  or  If  more  than  one  of  the  youngest  of  such 
children,  and  upon  such  arrival,  then  in  trust  to  convey  the  share  of  Its  or 
their  parent  to  such  child  or  children  absolutely." 

The  opinion  heretofore  delivered  (238  Fed.  524, C.  C.  A.  — ) 

necessarily  implies,  although  it  may  not  specifically  express  the  thought, 
that  these  words  should  be  understood  in  their  natural  and  usual  mean- 
ing; this  meaning  is  consistent  with  the  general  scheme  of  the  will, 
and  indeed  is  sufficiently  indicated  thereby.  The  appellant's  argument 
was  not  overlooked,  but  we  considered  it  desirable  to  lay  the  principal 
stress  on  the  will  as  a  whole,  and  not  on  the  particular  words  to  which 
the  appellant  seemed  to  be  giving  too  much  attention.  We  understand 
it  to  be  conceded  that,  if  the  ordinary  meaning  of  these  words  is  to 
prevail,  the  foundation  of  the  present  appeal  is  destroyed. 

We  adhere  to  the  conclusion  already  announced. 
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BATDORF  et  al.  t.  SATTLBY  COIN  HANDUNO  ICACH.  Oa 
(District  CJourt,  E.  D,  Michigan,  S.  D.     November  14,  1916.) 

No.  96^ 

L  GouBTs  ^s»351 — ^Discovert  iw  Equity — Intsbbooatobiss. 

Equity  rule  58  (198  Fed.  xxzlv,  115  G.  G.  A.  xxzlv)  does  not  warrant  the 
court  Ui  requiring  answers  to  Interrogatories,  which  would  give  no 
more  than  an  opinion,  or  no  more  than  the  evidence  relied  on  In  support 
or  defense  of  the  cause,  although.  If  the  answer  would  disclose  a  material 
fact  or  document,  it  is  no  objection  to  Its  allowance  that  It  would  inci- 
dentally require  an  expression  of  opinion,  or  disclosure  of  some  of  the 
evidence  to  be  relied  on  at  the  trial,  or  the  giving  of  other  information 
which,  standing  alone,  could  not  be  required. 

[Ed.  Note. — For  other  cases,  see  Courts,  Ceat  Dig.  S  924.] 

2.  Patents  ^=>292 — Suit  in  Equitt — Discovert — ^Interrooatobies. 

Interrogatories  filed  by  defendant  in  an  Infringement  suit,  requiring 
complainant  to  Interpret  the  patent  sued  on,  or  to  state  what  part  of 
defendant's  device  Infringes  a  particular  claim  of  the  patent  or  part  of 
the  patented  device,  are  not  allowable  under  equity  rule  68. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  {  446.] 
8.  Patents  ^=s>292 — Suit  in  Equitt— Discovebt — ^Intebbooatobie& 

An  interrogatory  by  defendant  in  an  infringement  suit,  requiring  com- 
plainant to  state,  as  to  each  claim  in  suit,  what  date  of  invention  will 
be  relied  on,  is  proper,  as  calling  for  material  facts. 

[Ed.  Note. — For  other  cases,  see  Patents,  Gent.  Dig.  §  446.] 

4.  Courts  ^=:»351— Discovert  inEqxhtt — Conditionb  to  Requibino  Answers 
to  Interrogatories. 

Under  equity  rule  58  (198r  Ffed.  zxziv,  116  a  C.  A.  xxxiv),  the  court 
may  require  the  answering  of  an  interrogatory  only  upon  conditions  im- 
posed on  the  interrogating  party. 

[Ed.  Note.— For  other  cases,  see  Ck>urts,  Gent  Dig.  S  924.] 

6.  Patents  ^=»292 — Surr  in  Equitt — ^Discovert — ^Intbbrooatobies. 

In  an  infringement  suit,  defendant  may  properly  require  complainant 
to  state,  in  answer  to  Interrogatories,  where  the  device  relied  on  in  proof 
of  Infringement  is,  and  whether  it  can  be  inspected,  and,  if  not,  to 
describe  and  illustrate  the  same. 

[Ed.  Note.— For  other  cases,  see  Patents,  CSent  Dig.  §  446.] 

In  Equity.  Suit  by  Charles  S.  Batdorf  and  the  Automatic  Coin 
Wrapping  Machine  Company  against  the  Sattley  Coin  Handling  Ma- 
chine Company.  On  exceptions  to  interrogatories  propounded  by  de- 
fendant 

William  M.  Swan,  of  Detroit,  Mich.,  and  Kay,  Totten  &  Powell,  of 
Pittsburgh,  Pa.,  for  plaintiffs. 

Whittemore,  Hulbert  &  Whittemore,  of  Detroit,  Mich.,  and  Rector, 
Hibben,  Davis  &  Macauley,  of  Chicago,  111.,  for  defendant 

TUTTLE,  District  Judge.  Plaintiffs  charge  the  defendant  with  in- 
fringing five  patents  on  coin  handling  devices,  all  of  which  appear  to 
be  on  exceedingly  complicated  mechanisms.  Seventy-five  claims  are 
relied  upon  by  plaintiffs  in  their  allegations  of  infringement.  Defend- 
ant's answer  recites  the  usual  defenses  of  noninfringement  and  in- 
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validity.  Counsel  for  defendant  has  propounded  to  plaintiflFs  101  m- 
terrogatories,  under  equity  rule  58  (198  Fed.  xxxiv,  115  C.  C.  A. 
xxxiv). 

[1,  2]  The  iSrst  72  interrogatories  ask  plaintiffs  to  point  out  the  par- 
ticular part  or  parts  of  defendant's  structure  that  correspond  to  cer- 
tain elements  in  the  claims.  Interrogatory  No.  1  is  an  example  of  in- 
terrogatories 1  to  72,  inclusive. 

"Point  out,  as  to  patent  No.  691,435,  what  part  or  parts  of  defendant's 
structure  respond  to— 

"(1)  *A  wrapping  mechanism  normally  inoperative  and  set  in  operation  by 
the  registering  devices/  recited  in  claim  1." 

Under  equity  rule  58,  either  party  may  ask  the  opponent  questions 
which,  if  answered,  will  disclose  facts  or  documents  material  and  per- 
tinent to  the  support  or  defense  of  the  cause ;  the  object  of  the  rule 
beine  to  simplify  the  issues,  and  so  far  as  possible  to  dispose  of  ma- 
teria! issues  in  advance  of  the  actual  hearing  of  the  case.  I  am  in  en- 
tire sympathy  with  the  rule  and  the  purpose  of  it.  Equity  rule  58  does 
not  warrant  the  court  in  requiring  answers  which  would  give  no  more 
than  an  opinion,  or  no  more  than  the  evidence  intended  to  be  relied  on 
in  the  support  or  the  defense  of  the  cause ;  but  if  the  answer  would 
disclose  a  material  fact  or  document,  an  interrogatory  should  not  be 
denied  simply  because  it  would,  in  disclosing  the  material  fact  or 
document,  require  an  expression  of  opinion,  the  disclosure  of  some 
of  the  evidence  on  which  the  party  interrogated  would  rely  at  the  trial, 
or  the  giving  of  other  information  which,  standing  alone,  could  not  be 
required.  While  the  answers  to  the  first  72  interrogatories  might  be 
helpful  to  the  defendant  in  preparing  its  defense,  and  while  some  other 
rule  may  be  broad  enough  to  give  it  relief,  I  do  not  consider  that  the 
answering  of  such  interrogatories  would  result  in  the  discovery  of 
facts  within  the  meaning  of  equity  rule  58.  The  interrogatories  in 
reality  ask  for  a  detailed  statement  of  plaintiffs'  allegations  of  infringe- 
ment as  to  those  portions  of  the  claims  inquired  about.  The  answers 
would  be  an  interpretation  or  an  opinion  of  the  party  interrogated. 
The  first  72  interrogatories,  therefore,  must  be  denied. 

[3]  Interrogatories  73  to  96,  inclusive,  request  plaintiffs  to  desig- 
nate the  particular  part  or  parts  in  the  patent  drawings  which  cor- 
respond to  a  specified  element  or  specified  elements  or  certain  claims. 
The  following  is  an  example  thereof:  * 

"Point  out,  by  reference  to  the  drawings  of  patent  No.  691,435,  what  part 
or  parts  of  tlie  structure  Ulustrated  in  the  drawings  of  said  patent  lespond 
to— 

"73.  *Means  for  advancing  the  coins  separately,'  recited  ia  claims  1,  2,  and 
8,  and  'means  for  supplying  coins  separately/  recited  in  claims  9,  11,  and  12.** 

Interrogatories  73  to  96,  inclusive,  are  denied,  for  the  same  reasons 
given  in  connection  with  interrogatories  1  to  72,  inclusive. 
Interrogatory  97  reads  as  follows : 

(97)  "State,  as  to  each  claim  of  the  patents  in  suit,  what  date  of  completi(m 
of  invention  plaintiffs  will  rely  upon  at  the  trial/' 

I  consider  the  interrogatory  a  proper  one,  and  it  should  be  an- 
swered.   I  would  also  consider  proper  interrogatories  asking  when  the 
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patentee  first  disclosed  the  invention  to  others,  when,  if  any,  a  draw- 
ing or  model  was  first  made,  and  the  date  of  the  first  full  sized  device 
made  prior,  if  any,  to  the  filing  of  the  application  resulting  in  the  pat- 
ent in  suit.  These  are  facts  material  to  the  defense  of  the  cause,  smce 
they  tend  to  better  advise  defendant  as  to  the  case  it  has  to  meet  at 
the  trial,  and  since  the  answers  might  place  defendant  in  a  position  to 
ascertain  which,  if  any,  of  its  alleged  defenses  are  immaterial.  I  also 
consider  proper  interrogatories  requiring  defendant  to  state  the  dates 
of  any  prior  use,  prior  knowledge,  or  prior  invention  which  it  intends 
to  rely  upon  in  its  defense.  While  it  may  require  in  the  giving  of 
these  facts  that  the  interrogated  party  express  an  opinion,  as  herein- 
before stated,  I  do  not  consider  that  as  a  ground  for  refusing  inter- 
rogatories. 

[4]  It  has  been  forcibly  urged  that  the  parties  should  not  be  re- 
quired to  disclose  facts  surrounding  the  dates  of  the  making  and  com- 
pletion of  the  invention  prior  to  the  trial ;  but  such  facts  tend  to  make 
more  certain  the  issues,  and  also  tend  to  narrow  them.  It  may  be  de- 
sirable to  require  the  answering  of  an  interrogatory  only  upon  certain 
conditions  being  imposed  upon  the  interrogating  party,  and  it  is  not  in- 
consistent with  equity  rule  58,  or  with  the  other  equity  rules,  for  a 
court  to  adopt  such  a  procedure.  If  defendant  interrogates  plaintiffs 
regarding  facts  or  documents  tending  to  disclose  the  dates  of  the  mak- 
ing and  completion  of  the  invention  of  the  patent  in  suit,  and  plaintiffs 
interrogate  defendant  regarding  facts  or  documents  tending  to  disclose 
the  dates  of  any  prior  knowledge,  prior  use,  or  prior  invention  defense, 
it  would  seem  a  proper  procedure  for  this  court,  upon  ex  parte  request, 
to  require  both  the  plaintiffs  and  the  defendant  to  file  the  answers  to 
such  interrogatories  in  sealed  envelopes  with  the  clerk  of  this  court 
on  a  day  specified  by  the  court,  the  sealed  envelopes  containing  the  an- 
swers to  the  interrogatories  to  be  opened  by  the  clerk  the  day  follow- 
ing the  date  set  by  the  court  for  the  filing  thereof.  And  it  is  here  so 
ordered,  and  made  a  condition  of  the  granting  of  defendant's  prayer 
regarding  interrogatory  97. 

Interrogatories  98  and  99  are  as  follows: 

(98)  "State,  as  to  each  of  the  patents  in  suit,  whether  or  not  a  deyice  as 
shown  in  the  drawings  of  the  patent  has  ever  been  constructed,  and,  if  so, 
give  the  date  of  completion  of  the  device." 

(99)  "State,  as  to  each  of  the  patents  in  snit,  whether  or  not  plaintiffs  have 
ever  made,  or  caused  to  be  made,  devices  of  a  different  construction  from  that 
shown  in  the  patents,  and,  if  a  device  or  devices  have  been  made,  illustrate 
and  describe  such  device  or  devices,  and  give  the  date  or  dates  of  completion 
of  such  device  or  devices." 

These  two  interrogatories  are  too  indefinite,  and  are  not  material  to 
the  defense  of  the  cause  at  this  stage  of  the  procedure.  If  these  inquir- 
ies are  an  endeavor  to  ascertain  the  construction  or  constructions  that 
went  into  extensive  use,  as  alleged  in  the  bill  of  complaint,  they  are  not 
in  proper  form.  Full  and  complete  answers  to  the  interrogatories  as 
they  are  worded  might  mean  unnecessary  disclosure  to  the  defendant 
of  plaintiffs'  machines.  If  interrogatory  98  was  restricted  to  devices 
completed  prior  to  the  date  of  filing  of  the  application  which  resulted 
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in  the  patent  in  suit,  it  might  be  a  proper  question,  and  the  remarks 
given  in  connection  with  interrc^atory  97  would  be  pertinent  thereto. 

If  interrogatory  99  inquired  as  to  devices  used  more  than  two  years 
prior  to  the  filing  of  the  application  that  resulted  in  the  patent  sued  on, 
it  might  in  some  cases  be  proper.  Under  some  circumstances,  such 
an  interrogatory  might  put  plaintiffs  to  considerable  trouble  and  ex- 
pense to  answer,  and  if  the  interrogatory  was  objected  to  on  this 
ground,  a  proper  showing  by  defendant  as  to  the  necessity  for  the  in- 
formation should  be  required  by  the  court  Interrogatories  98  and  99 
are  denied. 

[6]  Interrogatories  100  and  101  read  as  follows: 

(100)  "State  where  the  device  Is  located  upon  which  the  plaintiffs  wlU  rely 
In  their  proof  of  Infringement,  and  whether  or  not  such  device  can  be  in- 
spected on  behalf  of  defendant." 

(101)  "If  the  machine  referred  to  In  Interrogatory  100  cannot  be  inspected 
on  behalf  of  defendant,  describe  and  Ulustrate  the  device  sufUdently  for  all 
parts  thereof  to  be  understood." 

The  answer  to  these  interrogatories  would  be  material  to  the  de- 
fense of  the  cause,  since  the  answers  would  inform  defendant,  or  en- 
able it  to  be  informed,  not  only  as  to  the  construction  of  the  device 
plaintiffs  will  rely  on  in  their  proof  of  infringement,  but  give  defend- 
ant information  which  in  all  probability  would  enable  it  to  ascertain 
whether  it  had  manufactured  or  committed  any  other  act  of  infringe- 
ment in  connection  with  the  device  plaintiffs  complain  of.  The  answers 
would  advise  the  defendant,  providing  it  had  manufactured  or  sold  the 
machine,  whether  any  change  having  a  bearing  on  the  question  of  in- 
fringement had  been  made  after  the  machine  had  been  disposed  of  by 
defendant.  Interrogatories  calling  for  facts  or  documents  tending  to 
definitely  advise  the  defense  of  the  act  or  acts  and  device  or  devices 
complained  of  I  consider  proper.  Such  interrogatories  are  not  only 
material  to  the  defense,  but  tend  to  narrow  the  issues.  PlaintiflFs 
are  required  to  answer  interrogatories  100  and  101. 

Equity  rule  58  has  been  given  consideration  in  a  number  of  cases: 
Bronk  v.  Scott  Co.,  211  Fed.  338,  128  C.  C.  A.  17  (C.  C.  A.,  Seventh 
Circuit);  P.  M.  Co.  v.  Ajax  Rail  Anchor  Co.,  216  Fed.  634  (D.  C, 
N.  D.  Illinois,  E.  D.) ;  Luten  v.  Camp  et  al.,  221  Fed.  424  (D.  C,  E. 
D.  Pa.) ;  Blast  Furnace  Appliances  Co.  v.  Worth  Bros.  Co.,  221  Fed. 
430  (D.  C,  E.  D.  Pa.) ;  J.  H.  Day  Co.  v.  Mountain  City  Mill  Co.  et  al., 
225  Fed.  622  (D.  C,  E.  D.  Tennessee,  S.  D.) ;  Window  Glass  Machine 
Co.  et  al.  V.  Brookville  Glass  &  Tile  Co.,  229  Fed.  833  (D.  C,  W.  D. 
Pa.) ;  Gennert  v.  Burke  &  James,  Inc.,  231  Fed.  998  (D.  C,  S.  D.  New 
York);  F.  Speidel  Co.  v.  N.  Barstow  Co.,  232  Fed.  617  (D.  C,  D. 
Rhode  Island);  Rodman  Chemical  Co.  v.  E.  F.  Houghton  Co.,  233 
Fed.  470  (D.  C,  E.  D.  Pa.) ;  Union  Sulphur  Co.  v.  Freeport  Texas 
Co.,  234  Fed.  194  (D.  C,  D.  Delaware) ;  Dupont  v.  Dupont  et  al.,  234 
Fed.  459  (D.  C,  D.  Delaware).  But  these  decisions  are  not  entirely 
in  harmony.  I  am  in  favor  of  applying  the  rule  in  such  a  manner  as  to 
simplify  as  far  as  possible,  not  only  the  issues  of  the  cause,  but  also  the 
testimony  either  in  behalf  or  in  defense  of  the  cause. 
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WIRBBOUNDS  PAITBNTS  CO.  et  al.  ▼.  CHICAGO  MILL  ft  LUMBER  CO. 

(District  Court.  N.  D.  Illinois,  B.  D.    May  23,  1916.) 

No.  174. 

1.  Patents  «=»32S— Vamdity  and  Infbingembnt — ^Wibjs-Botjwd  Box. 

The  Inwood  ft  Lavenberg  reissue  patent,  No.  12.725  (original  No. 
799,854),  for  a  wire-bound  box,  is  within  the  Invention  of  the  original 
patent,  discloses  patentable  invention,  and  as  covering  a  highly  useful 
and  successful  box,  which  was  the  first  of  its  kind,  is  entitled  to  a  fair 
range  of  equivalents;  also  held  infringed. 

2.  Patents  ^s»135 — Reissues — Gbotjnds  of  Reissue. 

The  statute  providing  for  reissues  is  not  to  be  so  construed  as  to  deny 
a  reissue,  where  by  the  inadvertent  use  of  a  limiting  word  the  original 
patent  does  not  protect  the  real  invention. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  i  198.] 

8.  Patents  ^s»328 — ^Validity  and  Infringeioent — ^Wibe-Bound  Box. 

The  Flora  patent.  No.  907,586,  for  a  wire-bound  box,  is  for  an  improve- 
ment only,  and,  while  Vklid,  is  to  be  narrowly  construed ;  as  so  construed, 
held  not  infringed. 

In  Equity.  Suit  by  the  Wirebounds  Patents  Company  and  the  Wire- 
bounds  Corporation  against  the  Chicago  Mill  &  Lumber  Company. 
On  final  hearing.    Decree  for  complainants  in  part. 

Dyrenforth,  Lee,  Chritton  &  Wiles,  of  Chicago,  111.  (Charles  C. 
Lintfiicum,  of  Chicago,  111.,  •  Laurence  A.  Janney,  of  Boston,  Mass., 
and  Dunne  &  Murphy,  of  Chicago,  111.,  of  counsel),  for  plaintiffs. 

W.  C.  Gilbert,  of  Chicago,  111.  (Arthur  M.  Hood,  of  Indianapolis, 
Ind.,  and  Edward  Rector,  of  Chicago,  111.,  of  counsel),  for  defendant 

SANBORN,  District  Judge.  Infringement  suit,  begun  January  20, 
1914,  on  the  Inwood  &  Lavenberg  reissued  patent.  No.  12,725,  dated 
November  26,  1907,  original  No.  799,854,  applied  for  October  17, 
1904;  also  on  the  patent  to  Ellsworth  E.  Flora,  No.  907,586,  dated 
December  22,  1908,  applied  for  December  4,  1905.  Defenses  set  up 
are  invalidity  of  the  reissue,  as  broadening  the  original,  invalidity,  and 
noninfringement. 

The  controversy  relates  to  vrire-bound  boxes  made  by  complicated 
and  elaborate  machinery,  and  the  business  is  a  very  important  and 
rapidly  growing  one.  Plaintiffs  own  29  patents  on  box-making  ma- 
chinery and  12  on  the  boxes  or  box  blanks.  Plaintiffs'  36  licensees 
sold  60,008  boxes  in  1906  and  9,652,604  in  1914.  Thev  are  used  mainly 
for  shipping  small  packages  in  some  851  different  industries. 

Defendant  is  licensee  of  the  Greenstreet  Folding  Box  Machine  Com- 
pany, and  there  are  6  other  licensees.  Competition  is  quite  active. 
Plaintiffs  and  the  Greenstreet  Company  are  the  only  makers  of  wire- 
bound  boxes  in  this  country. 

The  box  material  (except  cleats)  is  thin  veneer,  and  utilizes  much 
material  which  would  otherwise  be  wasted,  and  which  is  of  inferior 
quality  for  many  other  purposes.    The  main  parts  of  the  box  consist 

of  4  veneer  blanks  for  the  top,  bottom,  and  sides,  bound  together,  8 

■  I  111  ■ 

e=»For  other  cases  see  same  topic  A  KBY-NUMBBR  in  all  Key-Numbered  DigesU  ft  Indexes 
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cleats  with  wires  attached  to  the  blanks  and  cleats  by  staples,  and  of 
the  box  ends,  which  are  fastened  to  the  inner  surfaces  of  the  cleats. 
All  these  parts  are  turned  out  by  machines.  Plaintiffs*  expert  thus  de- 
scribes the  boxes  (except  ends): 

"(1)  The  foldable  box  blank  is  wire-bound;  that  is  to  eay,  the  different 
sections  of  which  the  blank  Is  composed  are  united  together  by  binding  wires, 
and  In  the  completed  box  the  ends  of  these  binding  wires  are  connected  to- 
gether, so  as.to.clrcumferentlally  bind  the  whole  box  together,  this  being  the 
significance  of  the  wire-bound  characteristic  of  the  box. 

"(2)  The  box  blank  comprises  four  sections,  which  are  independent  of  each 
other,  except  for  the  uniting  wires,  and  eadi  of  these  sections  comprises  side 
sheet  material  and  two  cleats  secured  thereto,  and  in  the  completed  box  each 
of  these  four  side  sections  has  the  capacity  of  movement  longitudinally  rela- 
tively to  the  adjacent  sections,  without  disrupting  the  integrity  of  Its  own 
elements,  consisting  of  the  sheet  material  and  the  two  cleats. 

**(3)  The  sheet  material  constituting  the  sides  of  the  box  projects  beyond 
the  cleats  sutfidently  to  enable  the  sheets  to  overlap  each  other,  so  as  to  am- 
stltute  a  tight  box. 

"(4)  The  sheets  are  straight-edged,  thus  not  only  contributing  to  the  tight 
Joints,  but  also  tensioning  the  wires. 

"(5)  The  tensioning  of  the  wire  thus  obtained  ifot  only  holds  the  four  sides 
of  the  box  closely  and  tightly  together,  but  it  also  has  the  Important  effect  of 
utilizing  the  lateral  flexibility  of  the  wire,  in  permitting  the  side  sections  to 
move  relatively  to  each  other,  while  at  the  same  time  utilizing  the  strength 
of  the  wire  In  resisting  any  distortion  of  the  box  under  diagonal  strains. 

'The  ultimate  strength  of  the  Inwood  &  Lavenberg  box  is  dependent  upoo 
the  wires.  Owing  to  the  tensioning  of  the  wires  at  the  comers  of  the  box, 
this  strength  is  utilized  to  Its  full  capacity.  This  will  be  readily  understood 
by  reference  to  an  ordinary  nailed  box.  When  such  a  box  is  subjected  to  di- 
agonal strains,  the  tendency  Is  to  distort  and  disrupt  the  box,  elUier  by  pull- 
ing out  the  nails  or  by  disrupting  the  box  material  at  the  nail  holes.  This  is 
avoided  in  the  Inwood  &  Lavenberg  box,  because  the  wires  themselves  with- 
stand the  strains,  and  the  box  can  be  distorted  to  the  breaking  point  without 
disrupting  the  union  between  the  side  material  and  the  cleats,  because  the 
side  sections  can  slip  on  each  other,  leaving  the  strains  to  be  borne  by  the 
wires.  Consequently  the  box  can  be  materially  distorted,  and  n^ve^theless, 
after  the  distorting  strain  has  ceased,  the  box  can  resume  Its  original  shape 
and  still  be  an  efficient  carrier  for  Its  contents.  Owing  to  the  tension  of  the 
wires  at  the  corners,  the  box  is  stiffened  in  the  first  Instance,  so  that  ordinary 
strains  will  be  withstood,  w^ithout  any  distortion  of  the  box ;  and  then.  If  the 
strain  Is  Increased  sufficiently  to  distort  the  box,  the  wires  will  hold  the  box 
together,  and  the  side  sections  will  slide  without  disrupting." 

The  box  ends  are  fastened  to  the  inside  of  the  side  and  bottom  cleats, 
but  not  to  the  top.  The  two  claims  in  suit,  one  from  each  patent,  arc 
as  follows,  the  word  "step-mitered,"  in  parenthesis,  having  been  in- 
cluded in  the  original  Inwood  &  Lavenberg  patent,  but  omitted  in  the 
reissue. 

"1.  A  wire-bound  foldable  box  blank,  comprising,  in  combination,  a  plural- 
ity of  straight-edged  sheets,  wires  connecting  the  sheets  In  longitudinal  series 
and  extending  the  full  length  of  the  series,  and  cleats  formed  with  rabbeted 
mutually  engageable  ends,  the  wires,  sheets,  and  cleats  being  stitched  to- 
gether, and  the  cleats  being  In  end-to-end  spaced  relation,  the  whole  being 
constructed  and  arranged  to  cause  the  rabbeted  adjacent  cleat  ends,  in  the 
operation  of  folding  the  blank,  to  engage  with  each  other  and  lock  adjacent 
sheets  against  relative  sliding,  and  cause  one  sheet  to  overlap  the  end  of  the 
adjacent  sheet  at  box  corners." 

"1.  A  wire-bound  foldable  box  blank,  comprising  a  plurality  of  straight- 
edged  sheets,  wires  secured  to  and  connecting  said  sheets,  and  (step-mitered) 
cleats  secured  to  said  sheets  to  terminate  short  of  edges  of  the  latter  a  dis- 
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tance  equal  or  approximately  equal  to  tlie  thickness  of  a  sheet,  whereby,  when 
folded  at  a  right  angle,  the  end  of  one  sheet  overlaps  the  end  of  an  adjacent 
sheet." 

[1]  Validity  of  Inwood  &  LQvenberg  Claim.  Aside  from  the  ques- 
tion of  reissue,  as  to  this  patent,  like  that  in  question  in  the  recent  case 
of  Miner  v.  T.  H.  Symington  &  Co.  (in  this  circuit)  229  Fed.  730,  C. 
C.  A.  140,  there  are  no  new  elements  in  it,  and  its  validity  depends  en- 
tirely upon  the  arrangement  of  parts.  Such  arrangement  combines  the 
parts  in  a  new  way.  The  result  is  beneficial  and  highly  useful.  The 
box  is  flexible,  elastic,  strong,  light,  has  proved  very  successful,  and 
was  the  first  of  its  kind.  If  it  did  not  actually  create  the  wire-bound 
box  industry,  certainly  it  was  a  most  important  factor.  Were  the  pat- 
ent merely  a  paper  one,  there  might  be  doubt  of  its  validity ;  but,  hav- 
ing been  instrumental  in  founding  a  large  industry,  it  should  be  sus- 
tained, and  is  entitled  to  a  fair  range  of  equivalents. 

In  this  construction  the  particular  shape  of  the  four  cleats  at  each 
end  is  not  vital.  In  the  original  patent  the  claim  required  them  to  be 
step-mitered  at  the  ends,  so  as  to  give  greater  strength  to  the  box,  and 
enable  it  to  keep  its  square  shape.  Novelty,  however,  did  not  consist 
in  the  shape  of  the  cleats,  but  the  bringing  together  of  cleats,  sides,  top, 
bottom,  ends,  and  wires  to  make  a  practical,  efficient,  strong,  light 
structure,  in  which  the  ends  serve  to  brace  it  and  prevent  crushing,  ren- 
dering the  particular  shape  of  the  cleat  ends  where  they  touch  each 
other  less  important  in  preventing  perpendicular  or  horizontal  move- 
ment of  the  parts  upon  each  other.  Thus  there  was  no  reason  for  lim- 
iting the  original  claim  to  step-mitered  cleat  ends,  and  the  reissue  did 
not  change  the  real  invention,  which  did  not  consist  of  the  particular 
form  of  the  cleats,  but  of  the  bringing  together  of  all  the  elements 
mentioned,  having  the  qualities  referred  to. 

[2]  The  reissue  is  valid  under  TopliflF  v.  Topliff,  145  U.  S.  156,  12 
Sup.  Ct.  825,  36  L.  Ed.  658.  While  the  original  may  not  have  been 
technically  inoperative  or  invalid  by  reason  of  the  patentees  having 
failed  to  claim  the  invention  illustrated  by  the  drawings  showings  the 
cleats  in  a  step-mitered  form,  yet  it  was  so  limited  as  to  be  practically 
useless,  while  the  reissiie  secured  the  real,  meritorious  invention.  The 
statute  providing  for  reissues  would  be  lamentably  incomplete,  if  it 
should  be  construed  not  to  reach  and  relieve  such  a  mistake  as  this, 
where  the  claim,  by  the  inadvertent  use  of  a  limiting  word,  does  not 
cover  the  real  invention.  Moneyweight  Scale  Co.  v.  Toledo  Comput- 
ing Scale  Co.,  187  Fed.  826,  109  C.  C.  A.  586. 

[3]  The  Flora  Patent,  Since  the  Flora  disclosure  practically  adds 
to  Inwood  &  Lavenberg  only  the  feature  of  rabbeted  cleat  ends  de- 
signed to  brace  the  structure,  so  as  to  prevent  lateral  sliding  of  parts, 
the  foregoing  discussion  would  tend  to  show  the  addition  of  an  imma- 
terial element  only.  It  may,  however,  be  narrowly  sustained,  though 
not  infringed,  as  embodying  an  improved,  more  compact,  and  stronger 
box. 

Infringement  From  the  exhibits  of  defendant's  box  introduced  by 
plaintiffs,  it  appears  that  their  construction  differs  in  some  respects 
from  both  patents  in  suit,  particularly  in  that  they  employ  a  mortise 
and  tenon  joint  at  the  cleat  ends,  instead  of  either  step-mitered  or  rab- 
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beted  forms.  It  also  appears  from  these  exhibits  that  all  the  sheets 
forming  the  sides,  top,  and  bottom  do  not  terminate  "short  of  edges" 
of  the  cleats.  Some  of  them  do  so,  and  some  do  not.  It  is  true,  how- 
ever, that  defendant  has  practically  adopted  the  Inwood  &  Lavenberg 
construction,  particularly  in  Exhibits  31  and  33.  While  the  fact  that 
an  invention  is  meritorious  and  successful  affords  no  presumption 
whatever  'that  defendant  uses  it,  and  infringement  must  clearly  appear, 
the  proof  shows  that  defendant  makes  and  sells  substantially  the  In- 
wood  &  Lavenberg  box. 

Both  patents  are  held  valid,  and  the  reissue  infringed.  The  Flora 
patent  is  not  infringed.  Plaintiffs  should  have  a  decree,  without  costs; 
each  party  to  pay  tfie  disbursements  incurred  by  them  respectively. 


CONNELLY  v.  CENTRAL  R.  CO.  OF  NEW  JERSEY  (two  cases). 
(District  Court,  S.  D.  New  York.     October  24,  19ia) 

1.  Courts    ^=>268 — Federal    Courts — ^Injuries    to    Servant — ^District   ih 

Which  Suit  mat  be  Brought — Employers'  Liability  Act. 

By  the  provisions  of  Employers*  Liability  Act  April  22,  1908,  c.  149.  | 
6,  35  Stat.  66,  as  amended  by  Act  April  5,  1910,  c.  143,  §  1,  36  Stat.  291 
(Comp.  St.  1913,  §  8662),  that  an  action  thereundei*  may  be  brought  in 
the  district  of  the  residence  of  the  defendant  or  in  which  the  cause  of 
action  arose  or  in  which  the  defendant  shall  be  doing  business,  CJongress 
has  permitted  plaintiff  to  determine  in  which  of  the  districts  spedfled  he 
would  bring  his  action,  and  this  permission  cannot  be  denied  by  the  courts, 
though  it  may  result  in  inconvenience. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §§  806,  807,  812; 
Dec.  Dig.  <©=>268.] 

2.  Courts    <5=»268 — Federal   Courts — Injuries   to    Servant — District   in 

Which  Suit  may  be  Brought — "Doing  Business." 

An  interstate  common  carrier,  which  received  for  transportation  and 
delivered  after  transportation  a  large  quantity  of  freight  at  certain  piers 
within  the  district,  owned  and  maintained  an  office  building  therein,  and 
had  designated  an  agent  on  whom  process  could  be  served,  is  "doing 
business"  within  the  district,  so  that  it  could  be  sued  therein  under  Em- 
ployers* Liability  Act,  §  6,  though  none  of  the  commerce  in  connection  with 
which  the  injured  servant  was  employed  came  into  the  district. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §§  806,  807,  812; 
Dec.  Dig.  <g=»268. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Doing  Business.] 

At  Law.  Separate  actions  by  James  Connelly,  an  infant,  by  Mar- 
garet Connelly,  his  guardian  ad  litem,  and  by  Margaret  Connelly, 
against  the  Central  Railroad  Company  of  New  Jersey.  On  defend- 
ant's motion  to  set  aside  the  service  of  summons  in  each  case  be- 
cause the  court  has  not  jurisdiction  of  defendant's  person.  Motion 
denied. 

De  Forest  Bros.,  of  New  York  City,  for  the  motion. 
Sidney  A.  Syme,  of  Mt.  Vernon,  N.  Y.,  opposed. 

^=9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indezei 
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MAYER,  District  Judge.  This  is  a  motion  to  set  aside  the  service 
of  the  summons  in  each  of  these  cases  on  the  ground  "that  this  court 
has  not  jurisdiction  of  the  person  of  the  defendant."  The  moving 
affidavits  show  that  each  plaintiff  is,  and  was  at  the  time  of  the  com- 
mencement of  the  action,  a  resident  of  Bayonne,  N.  J. ;  that  defend- 
ant is  a  citizen  of  New  Jersey ;  and  that  the  cause  of  action  arose  at 
Bayonne,  N.  J. 

The  affidavits  submitted  on  behalf  of  plaintiffs  set  forth  that  the 
cause  of  action  arises  under  the  so-called  federal  Employers'  Liabil- 
ity Act,  section  6  of  which,  as  amended  April  5,  1910  (Comp.  St. 
1913,  §  8662),  provides  in  part  as  follows : 

"Under  this  act  an  action  may  be  brought  in  a  Gircnit  Ck>urt  of  the  United 
States,  in  the  district  of  the  residence  of  the  defendant,  or  in  which  the  cause 
of  action  arose,  or  in  which  the  defendant  shall  be  doing  business  at  the  time 
of  commencing  such  action.  The  Jurisdiction  of  the  courts  of  the  United 
States  under  this  act  shall  be  concurrent  with  that  of  the  courts  of  the  sev- 
eral states/' 

The  sole  question,  therefore,  is  whether,  at  the  time  the  actions  were 

commenced,  defendant  was  doing  business  in  the  Southern  district  of 

New  York  within  the  meaning  of  the  act.    For  convenient  reference, 

,the  essential  part  of  the  affidavit  of  Dickerson,  assistant  secretary  of 

the  above-named  defendant,  is  here  set  forth: 

"That  a  summons  in  the  above-entitled  action  was  served  upon  defendant 
on  August  31,  1916.  That  on  said  date  and  for  a  long  time  prior  thereto  the 
defendant  was  engaged  in  the  business  of  interstate  common  carrier,  atid  as 
such  received  for  transportation  and  delivered  after  transportation  a  large 
amount  of  package  freight  at  four  piers  on  the  North  River  and  at  its  so- 
called  Bronx  Termtaal  on  the  Harlem  River,  in  New  York  City.  That  it  also 
owns  and  maintains  an  office  building  at  No.  143  Liberty  street.  New  York 
<;Aty,  and  that  it  leases  to  various  tenants  rooms  in  said  building.  That  be- 
cause of  the  ownership  and  operation  of  said  building  it  designated,  under  the 
statutes  with  regard  to  the  doing  of  business  by  a  foreign  corporation  in  the 
state  of  New  York,  (George  O.  Waterman  as  its  agent  upon  whom  process  could 
be  served.  That  this  action  .is  for  personal  injuries  received  by  James  Con- 
nelly, who  was  employed  as  a  coal  handler  at  defendant's  Port  Johnson  Coal 
Docks  in  the  city  of  Bayonne,  N.  J.  That  said  Connelly  at  the  time  he  was 
injured  and  at  all  times  subsequent  to  his  employment  was  engaged  in  the 
transfer  of  coal  which  had  been  transported  by  this  defendant  to  said  docks 
and  thjere  unloaded  and  delivered  f.  o.  b.  boats  of  various  consignees.  That 
this  defendant  is  engaged  in  the  extensive  transportation  of  coal  to  tidewater 
in  New  Jersey  at  Port  Johnson,  and  that  none  of  said  coal  is  transported  by 
defendant  beyond  said  docks,  but  that  all  of  the  ooal  transported  to  said 
docks  is  there  delivered  to  consignees,  and  that  none  of  said  business  of  coal 
transportation  to  Port  Johnson  relates  in  any  manner  whatsoever  to  business 
or  transactions  done  and  performed  within  the  Southern  district  of  the  state 
of  New  York." 

[1]  This  motion  docs  not  bring  up  the  questions  considered  in 
Simon  v.  Southern  Railway,  236  U.  S.  115,  35  Sup.  Ct.  255,  59  L. 
Ed.  492,  Smolik  v.  Philadelphia  &  Reading  Coal  &  Iron  Co.  (D.  C.) 
222  Fed.  148,  or  Takacs  v.  Philadelphia  &  Reading  Railway  Co.  (D. 
C.)  228  Fed.  728.  In  those  cases  the  courts  were  considering  juris- 
diction from  the  standpoint  of  the  effect  of  the  consent  provided  for 
by  state  statutes  or  the  lack  of  such  consent.  In  the  case  at  bar 
there  is  a  clear  provision  in  the  federal  statute  which  sets  forth 
the  locus  of  the  jurisdiction  and  allows  a  plaintiff  to  determine  wheth- 
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er  he  should  begin  his  action  in  the  district  where  a  defendant  re- 
sides, where  the  case  of  action  arose,  or  where  the  defendant  was 
doing  business  at  the  time  of  the  commencement  of  the  action.  It 
may  well  be  that  instances  may  arise  where  inconvenience  may  re- 
sult from  bringing  the  action  in  a  district  where  neither  party  resides 
and  where  the  cause  of  action  did  not  arise;  but  questions  of  con- 
venience or  of  the  work  which  shall  be  allotted  to  the  various  dis- 
tricts of  the  United  States  are,  within  constitutional  limitations,  en- 
tirely questions  for  the  legislative  branch. 

As  the  Congress  has  deemed  it  proper  and  desirable  to  confer  juris- 
diction as  provided  for  in  section  6  of  this  act,  that  provision  is  not 
to  be  defeated  by  an  eflFort  at  refined  distinction. 

[2]  From  defendant's  affidavit  in  each  case  it  appears  that  it  was 
doing  business  in  the  Southern  district  of  New  York  at  the  time  of  the 
commencement  of  the  action,  and  it  f oUowSi  therefore,  that  this  court 
has  jurisdiction. 

The  motion  is  denied. 


Id  re  J.  ITO  TERUSAKL 

(District  Court,  W.  D.  WaBhington,  N.  D.    December  29,  191(U 

No.  5578. 

1.  Bankbttptct  ^s»11S — ^APPoiimffENT  ov  Receiver — Lla^bilptt  of  BoNDSMBif. 

The  liability  of  bondsmen  under  Bankr.  Act  July  1,  1898,  c.  541,  i  3e,  30 
Stat.  546  (Comp.  St.  1913,  §  9587),  providing  that,  where  property  la 
wrongfully  seized  or  detained  in  a  bankruptcy  proceeding,  the  debtor  may 
recover  such  necessary  counsel  fees,  expenses,  and  damages  as  were  occa- 
sioned thereby,  is  limited  to  such  costs,  exi)enses,  and  damages  as  were 
incident  to  the  taking  and  holding  of  the  property,  and  does  not  include 
costs  or  expenses  incurred  in  meeting  and  resisting  the  petition  in  bank- 
ruptcy taxable  in  the  debtor's  favor  under  General  Orders  in  Bankruptcy, 
mle  M  (89  F^d.  xiii,  32  C.  C.  A.  xlli),  and  Rev.  St  i  824  (Ck)mp.  St  1913. 
i  1378). 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  150;  Dec 
Dig.  <S=»113.] 

2.  Bankruptcy  ^s»113 — ^Appointment  op  Regbiveb — ^Liabelitt  of  Bonds- 

UEN. 

A  debtor  whose  property  was  in  the  hands  of  the  sheriff  under  state 
foreclosure  proceedings  during  the  pendency  of  involuntary  proceedings  in 
bankruptcy,  so  that  the  receiver  in  bankruptcy  did  not  take  possession 
thereof,  cannot  recover  any  damages  from  the  petitioner's  bondsmen  un- 
der Bankr.  Act,  {  3e,  allowing  recovery  for  damages  occasioned  by  the 
wrongful  seizure  or  detention  of  property  though  the  debtor  might  have, 
but  did  not,  regain  possession  from  the  sheriff  by  paying  the  mortgage. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  {  150;  Dec 
Dig.  «=>113.] 

8.  Bankbuptct   <$=»113  —  Involuntaby   Pboceedingb  —  Liabiutt   of  Fm- 

TIONEB. 

There  is  no  liabiUty  for  filing  a  petition  in  bankruptcy  except  for  the 
usual  costs,  unless  the  petitioners  acted  without  probable  cause  and  ma- 

^=9For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  DiseeU  ft  Indexes 
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lidonsly,  in  which  case  the  remedy  is  an  action  in  the  nature  of  a  suit 
for  malicious  prosecution. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  {  150;    Dec. 
Dig.  «©=»113.] 

In  Bankruptcy.  Involuntary  proceedings  in  bankrupt9y  against  J. 
Ito  Terusaki,  doing  business  under  the  name  and  style  of  the  Asahi 
News  Company.  On  motion  to  dismiss  the  petition  of  the  alleged 
bankrupt  for  the  allowance  of  costs,  expenses,  and  damages.  Motion 
granted,  and  petition  dismissed. 

D.  C.  Conover,  of  Seattle,  Wash.,  for  petitioning  creditors. 
Dudley  G.  Wooten,  of  Seattle,  Wash.,  for  alleged  bankrupt 

NETERER,  District  Judge.  An  involuntary  petition  in  bankruptcy 
was  filed,  and  on  October  24,  1916,  upon  the  application  of  the  petition- 
ing creditors  and  the  filing  and  approval  of  a  bond  indemnifying  the 
alleged  bankrupt,  a  temporary  receiver  was  appointed  by  the  court  to 
take  and  hold  the  property  and  effects  of  the. alleged  bankrupt.  The 
alleged  bankrupt  answered  the  petition,  denying  insolvency  and  like- 
wise the  alleged  acts  of  bankruptcy.  Upon  a  hearing  the  petition  was 
dismissed  on  the  ground  that  the  petitioners  were  not  qualified.  Peti- 
tion is  now  presented  by  the  alleged  bankrupt  for  allowance  of  costs, 
expenses,  and  damages  sustained  by  reason  of  the  bankruptcy  proceed- 
ings, unnecessary  appointment  of  temporary  receiver,  and  wrongful 
seizure  of  his  property,  as  follows:  $500  for  counsel  fees;  $100  for 
interpreter  for  use  in  consultations  with  counsel ;  $268  for  loss  of  in- 
come occasioned  by  suspension  of  business;  $48  for  loss  of  rental; 
$80  for  actual  loss  of  time  and  labor;  and  $71.60,  damages  because 
of  being  prevented  from  paying  off  a  chattel  mortgage — or  a  total  of 
$1,067.60.  A  motion  has  been  made  to  dismiss  the  petition  on  the 
ground  that  it  does  not  state  facts  sufficient  to  sustain  recovery. 

The  record  in  this  case  discloses  that  the  alleged  bankrupt  was  en- 
gaged in  publishing  a  newspaper,  and  in  connection  therewith  operated 
a  job  printing  establishment  located  in  Seattle ;  that  the  personal  prop- 
erty of  the  bankrupt  consisted  of  a  newspaper  and  job  printing  outfit 
and  bills  receivable  and  accounts  arising  out  of  such  business ;  that  on 
the  ICth  day  of  Ottober,  1916,  the  sheriff  of  King  county  took  pos- 
session of  all  of  the  types,  printing  machines,  paper  cutting  machines, 
and  all  of  the  paraphernalia  and  effects  connected  with  the  said  news- 
paper and  job  printing  plant,  together  with  all  books  of  account.  No 
property  of  any  kind  was  ever  taken  possession  of  by  the  receiver. 
Said  property,  during  all  of  the  time  from  the  10th  day  of  October  un- 
til after  the  trial  of  the  issue  of  bankruptcy  in  this  court,  was  in  the 
possession  of  the  sheriff  of  King  county,  pursuant  to  the  laws  of  Wash- 
ington, under  foreclosure  instituted  by  the  mortgagee.  The  record 
further  discloses  that  the  bankrupt  has  taxed  the  usual  and  necessary 
costs  pursuant  to  law  and  the  rules  of  this  court,  recoverable  by  a  suc- 
cessful litigant  upon  issue  joined  in  this  court,  such  as  marshal's  fees 
for  serving  process,  statutory  attorney's  fees,  interpreter's  fees,  and 
fees  of  witnesses  testifying  in  behalf  of  the  successful  party. 

[1]  A  debtor  successftdly  resisting  adjudication  is  entitled  to  the 
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same  costs  that  arc  allowed  to  a  successful  party  in  a  suit  in  equity 
Section  824,  Rev.  Stat.  (Comp.  St.  1913,  §  13/8),  and  rule  34,  General 
Orders  in  Bankruptcy  (89  Fed.  xiii,  32  C.  C.  A.  xiii) ;  In  re  Wise  et  al., 
212  Fed.  567.  Section  3e  of  the  Bankruptcy  Act  of  1898  provides 
that,  where  property  is  wrongfully  seized  or  detained  in  a  bankruptcy 
proceeding,  the  debtor  may  recover  such  necessary  counsel  fees,  ex- 
penses, and  damages  as  were  occasioned  thereby.  In  re  McKenzie  et 
al.,  219  Fed.  630.  The  liability  of  bondsmen  under  section  3e,  supra, 
is  limited,  however,  to  such  costs,  expenses,  and, damages  as  were  in- 
cident to  the  taking  and  withholding  of  the  property,  and  no  recovery 
can  be  had  as  against  the  bondsmen  for  costs  or  expenses  incurred  in 
meeting  the  issue  and  resisting  the  petition  in  bankruptcy.  Selkregg  v. 
Hamilton  Bros.,  144  Fed.  557;  In  re  Ghiglione,  93  Fed.  186;  In  re 
Morris,  115  Fed.  591. 

[2]  It  was  contended  at  the  bar  by  the  alleged  bankrupt  that,  while 
the  property  had  been  taken  by  the  sheriff  and  the  business  closed,  the 
alleged  bankrupt  was  in  a  position  to  pay  the  mortgage  and  secure  the 
possession  of  the  property,  but  for  the  receivership.  It  is  sufficient 
to  say  that  the  bankrupt  did  not  do  so,  and  permitted  the  property  to 
remain  where  he  had  no  right  to  its  possession  and  where  it  was  prior 
to  the  appointment  of  the  receiver,  and  at  no  time  was  either  the  bank- 
rupt or  the  receiver  in  a  position  where  they  could  demand  the  prop- 
erty, and  the  receiver,  not  having  had  it,  therefore  did  not  detain  it, 
and  the  bankrupt  cannot  hope  to  recoup  any  damages  from  the  peti- 
tioner's bondsmen.  If  the  bankrupt  has  been  damaged,  he  has  a  rem- 
edy ;  but  it  is  not  in  this  proceeding  against  the  bondsmen. 

[3]  There  is  no  liability  for  filing  a  petition  in  bankruptcy,  except 
for  the  usual  costs,  unless  the  petitioners  acted  without  probable  cause 
and  maliciously,  in  which  case  the  remedy  is  an  action  in  the  nature 
of  a  suit  for  malicious  prosecution.  In  re  Moehs  &  Rechnitzer,  1 74  Fed. 
165.  The  cases  cited  by  the  petitioner  have  no  application  to  the  issue 
here. 

The  motion  is  granted. 


THE  STUDENT. 
(District  Court,  D.  Maryland.     September  28,  1918.) 

Admibaltt  ^s»51 — Pabubs — ^Dbath — ^Abatement. 

A  Ubel  for  injuries  to  a  stevedore  filed  in  the  district  of  Maryland, 
whose  Code  Pub.  Gen.  Laws  1904,  art.  75,  §  26,  provides  that  no  action 
for  personal  Injuries  shall  abate  by  reason  of  the  death  of  the  plaintiff, 
does  not  abate  on  the  death  of  the  libelant,  whether  the  rule  that  even 
without  statute  it  did  not  abate,  or  the  rule  that  a  state  statute  against 
abatement  would  be  enforced  in  admiralty,  be  correct. 

[Ed.  Note. — For  other  cases,  see  Admiralty,  Cent.  Dig.  §{  430-132 ;  Dec 
Dig.  <S=»51.] 

In  Admiralty.  Libel  by  Karmier  Kruszewski  against  the  steam- 
ship Student,  and  Terminal  Shipping  Company.  On  motion  to  dis- 
miss the  libel  on  the  ground  that  it  had  abated  because  of  the  death 
of  the  libelant    Motion  denied, 
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Harry  B.  Wolf  and  George  T.  Mister,  both  of  Baltimore,  Md.,  for 
plaintiff. 

George  Forbes  and  Walter  L.  Clark,  both  of  Baltimore,  Md.,  for 
respondents. 

ROSE,  District  Judge.  The  libelant  was  a  stevedore,  and  on  the  2d 
day  of  June,  1916,  was  engaged  in  loading  the  respondent  steamship. 
A  slingload  of  copper  fell  from  the  top  of  the  hatch,  fractured  his 
skull,  and  broke  several  of  his  ribs.  On  June  7th,  he  libeled  the 
steamship  for  the  injury  so  occasioned.  A  month  later  he  died, 
whereupon  the  steamship  moves  that  the  libel  be  dismissed,  because, 
as  it  says,  "all  proceedings  under  it  have  abated." 

That  was  unquestionably  the  rule  of  the  common  law,  and  there 
are  authorities  to  the  effect  that  it  was  the  rule  of  the  admiralty. 
Such  was  the  opinion  of  Judge  Sprague  in  Crapo  v.  Allen,  Fed.  Gas. 
No.  3360,  and  also  apparently  of  Judge  McPherson  in  The  City  of 
Belfast  (D.  C.)  135  Fed.  208.  The  Circuit  Court  of  Appeals  for 
the  Second  Circuit,  on  the  other  hand,  holds  that  In  the  admiralty 
the  right  to  enforce  a  lien  in  rem  was  never  affected  by  the  death  of 
the  one  entitled  to  such  lien.  It  was  a  property  right,  and  the  death 
of  its  owner  did  not  destroy  it.  In  re  Transfer,  221  Fed.  409,  137 
C.  C.  A.  207. 

Judge  McPherson,  in  The  City  of  Belfast,  supra,  held  that  an  ad- 
miralty court,  sitting  in  a  state  which  by  statute  had  provided  that 
no  action  to  recover  damages  for  injury  to  a  person  by  negligence 
shall  abate  by  reason  of  the  plaintiff's  death,  would  give  effect  to 
such  statute. 

Section  26  of  article  75,  Maryland  Code,  specially  declares  that  no 
such  action  shall  abate  by  reason  of  the  death  of  the  plaintiff,  but 
the  personal  representatives  of  the  deceased  may  be  substituted  as 
plaintiff  and  prosecute  the  suit  to  final  judgment  and  satisfaction. 

If  the  Circuit  Court  of  Appeals  of  the  Second  Circuit  is  right,  the 
action  would  not  have  abated  in  a  court  of  admiralty  had  Maryland 
not  legislated  on  the  question.  If  Judge  McPherson  is  right,  it  does 
not  now  abate  in  this  court,  because  Maryland  has  legislated.  The 
result  would  be  the  s^me  whichever  reason  be  given  for  it. 

The  motion  to  dismiss  will  therefore  be  overruled,  and  permis- 
sion be  given  to  substitute  the  personal  representatives  of  Uie  deceased 
as  libelants. 
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ALEXANDER  et  aL  y.  FIDELITY  TRUST  CO.  et  aL 

(District  Court,  E.  D.  Pennsylvania.    March,  1915.    Opinion  sur  Trial  Hearing 
on  Accounting.    February  8,  1917.) 

No.  1385. 

1.  WiTNESSEB  ^C»112 — COMFETKNCT — PERSONS  INTERESTED  IN  EVBNT — ^ASSIGN- 

MENT OF  Interest — "Release"*— "Extinguishment." 

A  bona  fide  assignment  of  his  interest  in  the  subject-matter  of  a  suit 
renders  a  witness,  otherwise  disqualified  for  interest,  competent  under 
Act  Pa.  May  23,  1887  (P.  L.  160)  §  6,  which  provides  that  an  interested 
witness  may  become  competent  by  a  bona  fide  "release  or  extinguishment" 
of  his  interest 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  §{  425-475;  Dec 
Dig.  «=)112.] 

2.  Executors  and  Administrators  ^=s>315(6) — Distribution  Decree — Con- 

clusiveness. 
A  probate  court  in  the  administration  of  an  estate,  is  without  authority 
.  to  pass  upon  conflicting  claims  of  title  to  property,  where  one  of  the 
titles  set  up  is  adverse  to  the  estate,  and  a  decree  distributing  as  assets) 
of  an  estate  property  claimed  by  another  is  not  conclusive  on  the  adverse 
claimant. 

[Ed.  Note. — For  other  cases,  see  Executors  •and  Admlnlstrator8»  Cent 
Dig.  §  1309;  Dec.  Dig.  ^=>316(e).] 

3.  Trusts  <3=»365(2)— Suit  to  Enforce— Laches. 

The  benefldary  of  a  trust,  who  did  not  obtain  knowledge  until  several 

years  after  the  death  of  the  trustee  of  facts  showing  that  he  had  in 

effect  repudiated  the  trust  In  his  lifetime,  held,  under  the  facts  shown, 

not  barred  by  laches  from  maintaining  a  suit  to  enforce  the  trust  against 

•   his  executor. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent.  Dig.  i  571;  Dec.  Dig. 
«=>366(2).] 

4.  Trusts  ^=9305 — ^Accounting  bt  TkbusTEs — ^Laches. 

The  delay  of  beneficiaries  of  a  trust  in  filing  a  bill  against  the  executor 
of  their  trustee  after  the  executor  had  refused  to  recogniase  the  trust  and 
until  part  at  least  of  the  assets  of  the  estate,  including  the  trust  fund,  had 
been  distributed  and  more  than  six  years  had  elapsed  from  the  repudiation 
of  the  trust  though  it  bars  the  beneficiaries*  right  to  hold  the  executor 
liable  individually,  does  not  bar  their  right  to  an  accounting  by  the  execu- 
tor as  trustee,  since  laches  is  an  equitable  defense,  not  imposing  a  hard 
and  fast  limit  like  the  statute  of  limitations,  and  one  element  of  its  appli- 
cation is  that  there  must  be  inequity  in  the  proceeding. 

[Ed.  Note.— For  other  cajses,  see  Trusts,  Cent  Dig.  {}  421-426;  Dec. 
Dig.  «=>305.] 

5.  Executors  and  Administrators  ^=>315(6)— Distribution — ^Decree — Con- 

clusiveness. 

The  beneficiaries  of  a  trust  may,  after  the  death  of  their  trustee  and 
the  repudiation  of  the  trust  by  the  executor  of  the  trustee,  file  their 
claim  as  a  money  demand  against  the  estate ;  but  they  are  not  required  to 
do  so,  and  if  they  choose  to  file  a  bill  for  an  accounting,  their  right  there- 
to is  not  barred  by  a  decree  of  the  orphans*  court  directing  a  sale  of  the 
trust  property  and  a  distribution  of  the  proceeds,  though  such  decree  lim- 
its the  right  of  the  beneficiaries  to  enforce  the  decree  obtained  in  the  ac^ 
counting  suit  so  as  to  allow  enforcement  only  against  property  belonging 
to  the  trustee's  estate  which  may  not  have  been  already  distributed. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  §  1309;  Dec  Dig.  <S=>315(6).] ^ 
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8.  Tbusto  «=>305 — ^Rdcxdixs  of  Bkneviciabies — ^Accountino — ^Disposal  of 
TkuBT  Pbofebty. 

The  fact  that  a  trustee  has  parted  with  pofisession  of  the  res  does  not 
alone  relieve  him  of  his  liability  to  a  hill  in  equity  for  an  accounting  and 
compel  the  beneficiaries  to  resort  to  an  action  in  assumpsit. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  H  421-426;  Dec 
Dig.  iSss»305.] 

7.  Trusts  ^s>294— AooouNnNO — ^Bzxcutobs  or  TRUsnaB— -Liabilitt. 

The  executor  of  a  trustee,  who  had  refused  to  recognize  the  existence  of 
the  trust  and  had  distributed  the  trust  property  among  the  residuary 
legatees  imder  the  decree  of  the  orphans'  court,  is  not  liable  to  the  same 
extent  as  would  be  a  trustee  who  converted  the  trust  funds  to  his  own  use, 
but  is  liable  only  for  what  he  had  received,  with  its  accretions,  since  he 
was  Justified  in  requiring,  in  the  interest  of  the  estate  he  represented, 
that  the  beneficiaries  establish  the  trust. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  i  412;    Dec  Dig. 

8.  EsTOPPBL  ^=»68(2) — ^Inconsistent  Position — ^Plbadino. 

Beneficiaries,  who  seek  an  accounting  from  the  executor  of  the  trustee 
and  avoid  the  diarge  of  laches  by  contending  that  the  trust  was  not 
repudiated  by  the  trustee  in  his  lifetime,  cannot  on  the  accounting  ask  to 
"  have  the  executor  of  the  trustee  charged  with  amounts  for  which  he  would 
be  liable  only  in  case  the  trustee  had  converted  the  trust  fimds  to  his  own 
use. 

[Ed.  Note.— For  other  cases,  see  Estoppel,  Cent  Dig.  %%  166,  169;  Dec. 
Dig.  ♦=>68(2).] 

9.  Tbusts  ^=»305 — AccouNTiNo— Debts  of  BENSFiciABiEa 

In  a  suit  for  accounting  by  the  beneficiaries  of  a  trust  against  the  ex- 
ecutor of  their  trustee,  where  some  of  the  beneficiaries  were  individually 
indebted  to  the  trustee's  estate,  such  indebtedness  does  not  affect  the 
balance  of  the  fund  found  due  on  the  accounting,  since  sudi  claims  are 
not  within  the  principles  of  set-off ;  but  the  indebted  beneficiaries  will  be 
required  to  do  equity  by  paying  those  debts  before  they  receive  their 
share  under  the  accounting. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  H  421-426;  Dec  Dig. 
«=s>305.] 

In  Equity.    Suit  by  John  S.  Alexander  and  others  against  the  Fi- 
delity Trust  Company  and  others.    Decree  for  complainants. 
See,  also,  214  Fed.  495;  215  Fed,  791. 

Frank  A.  Harrigan,  of  Philadelphia,  Pa.,  and  Henry  A.  Wise,  of 
New  York  City,  for  plaintiffs. 
H.  Gordon  McCouch,  of  Philadelphia,  Pa.,  for  defendants. 

DICKINSON,  District  Judge.  The  disposition  of  this  case  may 
well  take  the  form  of  a  discussion  of  the  general  merits  of  the  com- 
plaint, a  finding  of  facts  in  response  to  the  requests  made,  and  a  state- 
ment of  the  conclusions  reached.  Whatever  may  be  thought  of  the 
grounds  of  complaint  as  shown  by  the  pleadings,  those  on  which  the 
case  was  tried  and  defended,  and  the  case  and  defense  as  finally  pre- 
sented, may  be  stated  as  follows : 

The  family  relations  of  the  Alexander  family  were  of  a  characteris- 
tic, and  in  the  old  days  not  an  unusual,  type.  The  type  is  not  so 
common  in  these  days.    The  transactions  between  the  original  parties 
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cannot  be  fully  understood,  unless  this  feature  is  kept  in  ramd.  In 
the  light  of  it  we  get  a  sufficiently  clear  view  of  what"  was  done,  and 
why  it  was  done,  and  done  as  it  was  done.  There  was  no  thought  of 
a  resort  to  the  machinery  of  the  law,  and  no  thought  of  the  possi- 
bility of  a  necessity  to  resort  to  it.  The  only  tribunal  to  which  the 
parties  looked  or  thought  of  was  the  family  council.  Moneys  had  come 
through  the  payment  of  an  insurance  policy  on  the  life  of  a  son  and 
brother.  The  legal  title  and  right  to  these  moneys  passed  under  the 
intestate  laws  to  the  father  as  the  surviving  parent.  The  family 
council  decreed  that  the  moneys  should  be  invested  in  the  stock  of 
the  Com  Exchange  National  Bank,  with  which  the  father  was  con- 
nected, and  that  the  60  shares  which  figure  in  this  litigation  should 
be  held  by  the  father  in  trust  for  the  sister  and  brothers  of  the  in- 
testate. This  family  council  had  its  own  forms  of  procedure,  and 
adopted  those  of  the  law  in  effectuating  the  purpose  above  stated, 
by  having  the  legal  title  to  the  stock  put  in  the  name  of  the  father 
as  trustee,  with  an  entry  on  the  books  of  the  father  which  was  in 
effect  a  declaration  of  trust  in  favor  of  the  beneficiaries,  and  there- 
after for  about  20  years  this  ownership  was  recognized  and  followed 
in  the  distribution  of  the  dividends.  One  of  the  .beneficiaries  had 
died,  and  the  others  were  assumed  as  a  matter  of  course  to  have  suc- 
ceeded to  his  share,  and  the  father  declared  that  he  so  held.  The 
father,  being  a  man  of  means,  was  regarded  by  the  children  and  evi- 
d^tly  by  himself  as  the  family  purse,  upon  which  the  children,  some 
of  them  rather  heavily,  and  all  of  them  perhaps  to  some  extent,  drew 
at  will.  The  father  had  occasion  to  borrow  money,  and  he,  as  he 
evidently  felt,  as  the  father  of  the  family,  he  was  at  liberty  to  do, 
or  because  his  personal  responsibility  was  adequate  protection,  pledged 
this  stock  (among  other  shares)  as  collateral  for  loans.  It  may  be 
that  he  also  thought  the  children  were  not  taking  as  good  care  of 
their  dividends  as  he  could  take  for  them.  At  all  events,  whatever 
the  occasion  for  it,  another  council  was  called,  at  which  it  was  re- 
solved that  the  father  should  retain  the  dividends  and  hold  them, 
as  well  as  the  stock  itself,  for  his  children  against  the  coming  of  a 
possible  rainy  day.  The  children  all  acquiesced  in  this.  Doubtless 
they  did  it  without  reluctance,  in  filial  deference  to  the  declared  wish 
and  judgment  of  the  father.  The  then  situation  justified  them  in  the 
expectation  that  the  property  rights  of  all  members  of  the  family 
would  adjust  themselves,  and  no  question  over  the  trust  arise. 

A  radical  change  in  the  attitude  (real  or  made  to  appear)  of  the 
father  with  respect  to  this  trust  came  about.  As  the  evidence  was 
presented,  this  change  appears  with  startling  suddenness.  The  father 
had  reached  the  advanced  age  of  nearly  90  years,  when  a  deed  of 
trust  was  made  by  which  he  surrendered  control  of  his  estate,  and 
by  which  the  trust  was  in  effect  repudiated.  This  deed  was  made  to 
the  Fidelity  Trust  Company.  Doubtless  for  the  reason  that  the  Trust 
Company  did  not  feel  at  liberty  to  disclose  the  business  of  those  who 
dealt  with  it,  or  to  go  counter  to  their  directions,  the  deed  was  not 
recorded,  nor  was  its  existence  disclosed  until  July,  1912,  years  after 
the  death  of  the  father.    Whether  such  was  the  intention,  the  result 
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had  all  the  effect  and  answered  all  the  purposes  of  a  concealment. 
This  deed  of  trust  was  followed  by  a  will  of  like  import  in  repudiat- 
ing, or  at  least  ignoring,  the  trust.  Kjiowledge  of  the  existence  of 
this  latter  paper  provoked  a  caveat,  followed  by  a  devisavit  vel  non 
contest,  and  direct  notice  to  the  Trust  Company  of  the  trust  owner- 
ship of  the  stock.  The  will  contest  was  determined  adversely  to  the 
contestants.  As  soon  as  it  was  determined  a  bill  was  filed  raising  the 
claim  of  right  now  set  up. 

The  Fidelity  Trust  Company,  as  executor,  filed  an  inventory  of 
the  estate  of  John  Alexander,  deceased,  thereby  acknowledging  to 
be  in  its  hands  as  executor  319  shares  of  said  bank  stock,  including 
the  60  shares  in  dispute.  They  filed  a  first  account,  showing  this 
same  stock  to  be  included  in  the  balance  of  the  estate  remaining  in 
their  hands.  Of  this  stock  200  shares  were  sold  at  auction  to  enable 
the  accountant  to  comply  with  the  decree  of  distribution  then  made, 
and  the  remaining  119  shares  were  transferred  in  accordance  witH 
the  same  decree  to  Lucien  H.  Alexander.  The  second  account,  filed 
by  the  executor,  and  confirmed  by  the  orphans'  court,  included  items 
of  charge  and  discharge  for  the  moneys  received  for  the  stock  thus 
sold  and  the  stock  sold  and  distributed. 

Lucien  H.  Alexander  is  a  party  to  this  bill  and  was  duly  served. 
He  has  interposed  no  defense.  No  obligation  or  duty  rests  upon 
him,  however,  except  such  as  arises  (if  any)  out  of  his  receipt  of  stock. 
Whether  the  specific  stock  represented  by  certificate  No.  562,  which 
belonged  to  plaintiffs,  was  transferred  to  him,  or  was  part  of  the  200 
shares  sold,  we  have  not  been  asked  to  find,  and  the  fact  does  not 
appear — ^at  least  we  have  not  been  able  to  find  any  trace  of  it  The 
complainants  ask  (among  other  requests)  that  two  facts  be  found: 
One,  that  John  Alexander  held  this  stock  in  trust  for  the  complain- 
ants; and  the  other,  that  in  May,  1877,  a  further  trust  relation  was 
created,  under  which  he  was  to  keep  the  dividends,  holding  them 
upon  a  like  trust.  They  further  ask  for  a  finding  that  the  estate  of 
John  Alexander  account  for  this  stock  and  these  dividends. 

The  first  fact  is  found  from  the  evidence  of  admissions  made  by 
John  Alexander.  The  second  fact  is  found,  and  can  be  found,  only 
from  the  testimony  of  John  S.  Alexander.  The  defense  urged  is 
that  all  right  of  action,  which  might  otherwise  be  in  the  complainants, 
has  been  lost  through  their  laches;  that  John  S.  Alexander  was  in- 
competent to  testify,  and  because  of  this  there  is  no  evidence  from 
which  a  trust  to  hold  the  dividends  can  be  found;  that  there  is  no 
evidence  of  any  trust  relation  between  the  complainants  and  the  other 
defendants  as  individuals ;  and  that  the  executor  is  protected  by  the 
decrees  of  the  orphans'  court  distributing  its  decedent's  estate. 

The  question  of  the  competency  of  John  S.  Alexander  as  a  witness 
was  raised  at  the  threshold  of  the  trial,  and  may  be  first  considered. 
It  is  well,  perhaps,  to  interpolate  here,  in  order  that  the  notes  of 
testimony  may  be  intelligible,  that  the  defendants  at  first  did  not  deny 
the  competency  of  the  witness  under  the  Pennsylvania  statute,  but 
denied  that  competency  was  to  be  determiiled  under  the  law  of  Penn- 
sylvania.   They  afterwards  conceded  that  the  Pennsylvania  law  was 
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controlling,  but  denied  the  competency  under  that  law.*  As  there  was 
no  doubt  upon  the  one  point,  but  much  doubt  upon  the  other,  the 
testimony  was  admitted,  subject  to  the  objection,  and  with  leave  to 
move  to  strike  out  the  testimony.  This  motion  was  made,  and  the 
question  of  competency  squarely  raised.  It  is,  of  course,  clear  that 
we  are  bound  by  the  Pennsylvania  law.  R.  S.  §  858,  as  amended  by 
Act  June  29,  1906,  c.  3608,  34  Stat.  618  (Comp.  St.  1913,  §  1464). 

[1]  The  law  of  Pennsylvania  is  in  turn  declared  by  the  act  of 
1887.  This  act  worked  a  complete  bouleversement  in  the  law.  Be- 
fore that  act  incompetency  at  common  law  continued  until  removed 
by  statute.  After  the  act  every  witness  is  competent  unless  within 
the  excepted  classes.  The  pertinent  provision  is  that  of  section  6, 
which  provides  that  an  interested  witness  may  become  competent  by 
a  bona  fide  "release  or  extinguishment"  of  his  interest.  This  condi- 
tion is  found  to  have  been  complied  with  so  far  as  an  assignment  of 
his  interest  is  a  compliance.  We  find  that  he  in  good  faith  assigned 
all  his  interest  to  his  brother.  The  question  is,  therefore,  whether 
an  assignment  is  within  the  meaning  of  the  act.  It  would  have  been 
expected  that  this  question  would  have  been  settled.  The  industry  of 
counsel  have  not,  however,  brought  to  light  any  rulings  which  would 
justify  (otherwise  than  inferentially)  the  statement  that  the  law  on 
tlie  subject  has  been  set  at  rest.  The  best  which  can  be  done  is  to 
rule  it  by  a  survey  of  the  act,  and  to  follow  what  seems  to  be  the 
trend  of  the  more  authoritative  rulings.  It  is  well  to  have  in  mind 
clause  "e"  of  section  5,  to  which  section  6  relates.  This  provides  for 
defendants  in  actions  of  ejectment  who  disclaim  title.  One  of  its 
purposes  may  have  been  to  guard  against  a  plaintiff  making  an  im- 
portant witness  a  defendant  in  order  to  get  rid  of  him  as  a  witness. 
The  words  "release  or  extinguishment"  suggest  the  ending  of  a 
claim  rather  than  its  transfer.  The  word  "assignment"  presupposes 
the  continued  existence  of  the  claim  assigned.  Nevertheless,  the  word 
"release"  is  also  a  word  of  conveyance,  and  when  the  grantee  already 
has  title  or  an  interest  in  the  subject-matter,  it  is  not  only  an  appro- 
priate, but  the  accurately  appropriate,  word  of  designation  of  the  con- 
veyance made  to  him.  In  formal  legal  documents,  we  have  the  word 
"release"  coupled  with  "quitclaim,"  and  also  with  "enfeoff,"  "grant," 
"convey,"  and  the  like.  "Assignment,"  however,  and  words  of  like 
meaning,  are  in  very  common  use  as  expressing  the  idea  of  transfer 
only,  and  if  the  Legislature  had  the  thought  in  mind,  it  suggests  the 
inquiry  why  was  not  the  word  used.  The  aid  which  is  afforded  us 
by  the  adjudged  cases  is  illustrated  by  the  following  among  many 
others:  Heft  v.  Ogle,  127  Pa.  244,  18  Atl.  19,  14  Am.  St.  Rep.  839; 
Turner  v.  Warren,  160  Pa.  343,  28  Atl.  781 ;  Semple  v.  Gallery,  184 
Pa.  95,  39  Atl.  6;  Cobb  v.  Cobb,  4  Pa.  Super.  Ct.  273;  Cameron  v. 
Gray,  202  Pa.  566,  52  Atl.  132;  Darragh  v.  Stevenson,  183  Pa.  397, 
39  Atl.  37;  Morgan  v.  Lehigh,  215  Pa.  443,  64  Atl.  633;  Matthews 
v.  Matthews,  11  Pa.  Super.  Ct.  381. 

We  have  not  space  for  an  analysis  of  these  cases.  Some  of  them 
would  be  cited  for  and  others  against  competency.  Some  of  them 
would  be  cited  in  support  of  either  view.    The  reason  for  this  is  that 
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the  ruling  was  upon  some  special  feature  not  here  present,  and  the 
bearing  upon  another  point  not  ruled  is  a  matter  of  implication  or 
inference.  Darragh  v.  Stevenson,  for  instance  (and  we  single  t^is 
out  because,  with  Matthews  v.  Matthews,  it  is  relied  upon  by  de- 
fendants), ruled  that  an  assignment  not  made  in  good  faith  would 
not  qualify  the  witness.  The  distinction  between  a  transfer  and  an 
extinguishment  was  pointed  out  and  stated  with  clearness  and  force. 
This  feature  of  good  faith  was  referred  to,  however,  and  it  was  sug- 
gested that  an  extinguishment  could  scarcely  be  otherwise  than  in 
good  faith,  and  that  the  Legislature  might  well  be  thought  to  have 
included  transfers  in  the  word  "release."  The  court  leaves  this  point, 
however,  undecided  and  rules  the  question  on  the  absence  of  good 
faith. 

Words  and  Phrases,  2621,  made  a  large  and  unwarranted  draft  on 
this  case  in  stating  it  to  have  flatly  ruled  that  an  assignment  was  not 
within  the  act.  The  logical  result  might  be  as  well  argued  as  other- 
wise than  incompetence.  The  case  was  ruled  by  finding  bad  faith. 
Why  find  bad  faith,  if  no  assignment  would  qualify?  Matthews  v. 
Matthews  followed,  the  Darragh  Case,  but  quotes  only  one  of  the 
two  thoughts  expressed  by  Justice  Mitchell  in  that  case,  and  also  finds 
bad  faith. 

On  the  other  hand,  in  Semple  v.  Gallery  there  was  the  precise  point 
we  have  before  us,  and  the  witness  was  held  competent,  and  the 
judgment  affirmed  by  the  Supreme  Court.  The  ruling,  however,  is 
no  ruling  of  the  point,  because  it  was  there  conceded  that  the  as- 
signment qualified  the  witness,  if  made  in  good  faith.  There  was 
no  objection  to  the  witness,  the  objection  was  to  the  trial  judge  find- 
ing the  fact  of  good  faith,  and  a  point  was  presented  asking  that 
this  question  be  submitted  to  the  jury.  This  was  refused,  and  the 
refusal  assigned  for  error.  The  assignment  was  overruled,  but  no 
view  is  expressed  upon  the  other  point.  Any  one  of  at  least  these 
inferences  may  be  drawn  from  this  silence. 

In  Heft  v.  Ogle,  the  witness  was  held  competent.  This  case  was 
heard  on  appeal  in  1889.  It  may  be  the  trial  was  before  the  act  of 
1887,  although  this  does  not  appear.  At  all  events,  no  reference  is 
made  to  the  act  of  1887,  beyond  a  general  reference  to  legislation  show- 
ing the  trend  of  policy  to  be  toward  admitting  evidence.  The  case 
may  be  said  to  have  turned  on  the  fact  of  interest. 

Turner  v.  Warren,  however,  and  Cobb  v.  Cobb  (in  each  of  which 
the  witness  was  admitted),  can  be  distinguished  from  the  present 
case  only  in  the  fact  that  the  first  was  an  action  of  ejectment,  and  the 
grant  a  deed  merely  in  defendant's  chain  of  title,  and  in  the  Cobb 
Case  the  assignment  was  in  form  and  in  legal  effect  a  release.  It 
was,  however,  to  all  practical  purposes  an  assignment.  The  assignee 
was  both  a  part  owner  and  the  holder  of  the  legal  title  as  adminis- 
trator. As  administrator  she  received,  and,  as  the  release  relieved  her 
from  accounting,  she  had  the  right  to  retain,  what  the  witness  had 
relinquished.  We  by  no  means  think  the  question  free  from  doubt, 
but  on  the  whole  we  are  of  opinion  that  the  act  does  not  disqualify^ 
and  that  tlie  weight  of  authority  favors  this  conclusion.    Because  of 
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the  doubt,  however,  we  have  separated  the  findings  into  those  made 
with  and  those  made  without  the  testimony  of  this  witness.  Different 
conclusions  of  law  follow  these  different  fact  findings. 

[2]  Another  defense  interposed  is  the  protection  afforded  by  the  de- 
crees of  the  orphans'  court.  Here  there  is  in  the  argument  an  apparent 
(although  doubtless  only  seeming)  confusion  of  thought.  The  orphans' 
court  had  undoubted  authority  to  take  into  its  hands  the  custody 
(through  its  control  over  the  executor),  the  administration,  and  the  dis- 
tribution of  the  decedent's  estate  of  the  father.  When  it  thus  assumed 
jurisdiction,  no  other  court  could  be  induced  to  attempt  to  interfere. 
The  decrees  of  the  orphans*  court  in  the  exercise  of  this  jurisdiction 
are  conclusive  upon  all  parties  and  the  rem.  The  jurisdiction  of  that 
court,  however,  was  only  over  the  estate  of  the  decedent.  It  was  with- 
out jurisdiction,  and,  of  course,  did  not  attempt,  to  pass  upon  con- 
flicting claims  of  title  to  property,  where  one  of  the  titles  set  up  was 
adverse  to  the  estate.  It  could  entertain,  if  submitted  to  it,  claims  of 
indebtedness  against  the  estate. 

The  presentation  of  two  supposititious  cases  analogous  to  the  present 
will  make  this  distinction  clear.  A  man  has  possession  of  property 
claimed  to  belong  to  another,  or  claims  the  ownefship  of  property  in 
possession  of  another.  The  man  dies,  and  his  estate  is  to  be  adminis- 
tered and  distributed.  Neither  of  these  claims  could  be  passed  upon 
by  the  orphans'  court,  but  must  be  determined  by  the  common  pleas 
through  an  appropriate  action,  to  which  the  legal  representative  of  the 
decedent  would  be  a  party  defendant  or  plaintiff.  That  is  one  case. 
The  other  case  is  that  of  a  claim  made  against  the  estate.  It  might 
arise  as  a  simple  claim  of  debt,  or  it  might  be  such  as  that  the  claim- 
ant might  elect  to  treat  it  as  a  claim  on  an  implied  assumpsit.  The 
orphans'  court  could  pass  upon  such  a  claim  if  presented,  or  the  claim- 
ant would  have  the  right  to  bring  his  action  of  debt  in  the  one  case  and 
recover  judgment,  or  in  the  other,  refusing  to  treat  the  decedent  as  a 
debtor,  file  a  bill  for  an  accounting  and  secure  a  decree.  Having  estab- 
lished his  rights  as  against  the  estate,  the  orphans'  court  would  then 
mold  its  decree  of  distribution  accordingly.  This  judgment  or  decree 
would  bind  the  estate  and  those  claiming  under  it,  and  (subject  to  the 
res  inter  alios  acta  principle)  would  be  conclusive. 

If  the  claimant  in  the  second  supposed  case  elected  to  present  his 
claim  in  the  first  instance  at  the  audit  as  a  claim  of  debt,  the  finding 
of  the  orphans'  court  thereon  would  be  conclusive,  and  he  could  not 
have  the  claim  again  adjudicated  elsewhere.  Whatever  decree  of  dis- 
tribution was  made  by  the  orphans'  court,  after  or  before  he  obtained 
an  adjudication  of  his  rights  in  another  court,  would  be  as  conclusive 
however  as  any  decree  affecting  the  rem.  The  claimant's  protection 
against  the  possibility  of  the  rem  being  awarded  to  some  one  else,  be- 
fore or  after  he  had  successfully  asserted  his  rights,  would  be  through 
and  by  a  resort  to  the  orphans'  court  There  is  in  none  of  these  in- 
stances a  conflict  of  jurisdiction. 

In  the  application  of  the  legal  principles  suggested  to  the  facts  of 
this  case,  we  should  have  in  mind  that  the  Fidelity  Trust  Company  ap- 
pears in  a  dual  character.    It  is  an  individual,  and  as  such  is  acting  as 
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executor.  As  executor,  it  has  assumed  certain  duties  and  liabilities 
which  bind  it  as  an  individual.  It  is  also  a  representative  character  as 
executor,  and  as  such  it  is  merely  a  legal  name  for  the  estate.  As  an 
individual  acting  as  executor,  it  is  fully  protected  by  the  decrees  of 
the  orphans'  court,  and  not  answerable  to  any  one  for  the  disposition 
it  made  of  the  assets  of  the  estate  in  obedience  to  those  decrees.  Any 
action  may,  however,  be  brought  against  the  estate,  and  it,  as  executor, 
is  properly  named  as  defendant.  It  is  also  answerable  in  an  action  for 
anything  it  may  have  done,  and  it  may  be  answerable,  although  what  it 
did  it  assumed  to  do  as  executor. 

There  is  nothing  in  evidence  which  would  justify  a  finding  that  the 
trust  company  did  anything  in  violation  of  the  rights  of  these  plaintiffs. 
So  far,  therefore,  as  this  feature  of  the  defense  affects  the  proper  rul- 
ing to  be  made,  the  defense  is  made  out.  What  it  did  or  omitted  doing 
has  some  bearing,  however,  upon  the  next  branch  of  the  defense  which 
affects,  not  it,  but  the  estate  of  which  it  is  the  representative. 

[3]  This  ground  of  defense  is  that  of  laches.  Statutes  of  limita- 
tion and  the  equitable  doctrine  of  laches  have  in  principle  the  same 
policy  of  the  law  as  a  basis.  Each  recognizes  that,  both  for  the  public 
good  and  in  justice  to  private  individuals,  litigation  over  stale  claims 
and  long- forgotten  transactions  should  be  discouraged.  While  each  has 
the  same  end  in  view,  law  and  equity  promote  and  accomplish  this  end 
by  and  through  radically  different  means.  The  legal  method  is  by  a 
fixed  and  rigid  rule,  which  is  to  be  applied  to  all  actions,  and  forbids 
the  just  along  with  the  unjust.  Equity  inquires  into  the  fact,  and  dis- 
criminates, forbidding  only  those  proceedings,  the  pressing  of  which 
would  in  itself  involve  injustice,  and  permitting  those  which  to  forbid 
would  work  injustice.  The  general  principle,  however,  remains  and  this 
good  end  is  kept  in  view,  and  stale  claims  are  rejected,  unless  both  the 
justice  of  the  claim  and  a  reason  (more  than  an  excuse)  for  the  delay 
in  presenting  it  appears.  Moreover,  the  equitable  principle  that  the 
decree  of  a  chancellor  is  always  of  grace,  and  never  a  right  of  the  com- 
plainant, is  applied,  and  a  decree  supporting  a  stale  claim  is  always 
refused,  unless  its  justice,  not  only  appears  by  the  evidence  then  obtain- 
able, but  unless  the  chancellor  is  further  persuaded  that  its  justice 
would  have  appeared,  had  the  transaction  been  freshly  presented. 

This  claim,  if  we  consider  only  the  flight  of  time,  is  stale  to  the  point 
of  rankness.  Without  the  testimony  of  John  S.  Alexander,  we  could 
only  know  that  the  father  (as  shown  by  his  own  writings)  had  nearly 
50  years  ago  declared  a  trust  for  his  children,  which  he  had  recognized 
up  to  1877,  and  which  had,  as  he  at  least  claimed,  ended,  and  of  which 
from  then  up  to  the  time  of  his  death  (a  period  of  almost  20  years)  we 
hear  not  a  word.  We  speak  of  the  ending  of  the  trust  relation,  because 
the  books  by  which  the  trust  was  proven  contain  the  statement  "All 
settled."  We  would  not  be  concerned  with  the  question  of  whether  a 
trustee  could  thus  by  self-serving  entries  make  evidence  for  himself,  • 
because  all  the  entries  were  put  in  evidence.  From  this  evidence  a 
chancellor  might  find  a  trust  to  have  existed,  and  might  not  feel  dis- 
posed to  find  as  a  fact  that  it  had  ended ;  but  he  could  not  deny  the  con- 
viction that  to  charge  the  decedent  with  a  continuing  trust  on  this  evi- 
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dence  would  be  so  fraught  with  at  least  danger  of  injustice  that  he 
must  refuse  a  decree  for  an  accounting. 

The  evidence,  however,  with  the  testimony  of  John  S-  Alexander, 
changes  its  whole  aspect.  If  the  facts  are  narrated  in  sincerity  and 
truth  (and  of  this  we  are  fully  persuaded),  the  whole  situation  is 
made  entirely  clear,  for  to  all  intents  and  purposes  the  father  him- 
self was  speaking  to  us  in  the  person  of  this  witness.  The  witness 
knew  all  about  the  transactions  as  full)r  as  the  father  did.  It  may 
without  exaggeration  in  real  fact  be  said  that  he  knew  the  father's 
inmost  thoughts  and  purposes.  It  is  made  probable,  if  not  certain, 
that  the  entries  in  denial  of  the  existence  of  the  trust  were  not  made 
until  the  deed  of  trust  was  executed  by  the  father,  or  were  made 
in  preparation  for  the  deed  and  will.  This  fact,  or,  indeed,  a  well- 
grounded  suspicion  of  it,  in  the  absence  of  any  evidence  of  the  en- 
tries having-  been  sooner  made,  destroys  all  their  evidentiary  value, 
for  this  deed  and  what  followed  it  bear  in  themselves  evidence  of 
the  impress  of  a  will  other  than  that  of  the  father.  By  the  deed  he 
surrendered  all  control  over  his  property.  This  may  have  been  (and 
we  have  nothing  before  us  to  justify  the  finding  that  it  was  not)  jus- 
tified. The  only  justification  for  it,  however,  would  take  away  all 
significance  from  what  he  did  as  a  denial  of  the  trust,  or  a  repudiation 
of  it.  The  continuance  of  the  trust,  therefore,  down  to  the  time  of 
the  father's  death,  with  the  retention  of  the  dividends,  is  not  only 
not  inconsistent,  but  was  in  pursuance  of  the  trust  and  its  purposes. 

Nor  do  we  think  anything  which  has  since  occurreil  bars  the  ac- 
tion of  the  plaintiffs.  We  have  already  found  the  Trust  Company  to 
have  done  nothing  in  violation  of  the  rights  of  the  plaintiffs.  At 
the  same  time  it  cannot  be  denied  that  the  company  laid  full  emphasis 
upon  the  fact  that  it  was  the  representative  of  those  who  took  under 
the  will  through  the  deed  of  trust,  and  was  responsible  to  them  alone, 
and  repudiated  the  view  of  the  plaintiffs  that  it  was  a  disinterested 
and  unpartisan  custodian  of  the  property.  The  bottom  and  under- 
-  lying  facts  and  the  personalities  of  the  parties  doubtless  made  the 
proper  role  of  the  company  a  difficult  one,  and  we  are  making  no 
finding  of  criticism  of  it  in  what  it  did,  or  omitted  doing.  At  the  same 
time  the  unresponsive,  noncommittal,  and  (from  the  plaintiflF's  point 
of  view)  the  almost  sphinxlike  attitude  which  the  Trust  Company 
throughout  felt  obliged  to  assume  has  a  bearing  upon  what  the  plain- 
tiffs were  bound  to  do  to  preserve  their  rights.  In  one  sense  it  op- 
erates against  the  plaintiffs,  because  this  attitude  of  hostility  in  fact 
and  effect,  however  impartial  and  fair,  or  indeed  benevolent,  in  mo- 
tive and  purpose,  put  the  plaintiffs  upon  their  mettle  and  called  upon 
them  to  assert  their  rights.  On  the  other  hand,  this  sphinxlike  reti- 
cence threw  obstacles  in  the  way  of  the  plaintiffs  in  getting  such  a 
grasp  of  the  situation  as  would  make  clear  what  they  were  bound  to 
do,  and  obscured  the  path  they  ought  to  follow.  One  result  is  that 
the  present  case  fairly  bristles  with  more  or  less  technical  difficulties; 
but  we  do  not  think  its  substantial  merits  open  to  much  doubt. 

We  append  specific  answers  to  the  findings  of  fact  and  conclusions 
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o£  law  requested  in  the  points  submitted,  and  the  general  conclu- 
'  sions  reached.    These  are  as  follows : 

(1)  John  Alexander,  the  father,  held  60  shares  of  this  bank  stock, 
represented  by  certificate  562  (and  the  dividends  received  by  him),  for 
his  children,  who  were  the  real  owners  thereof,  and  his  estate  was 
liable  to  the  real  owners  for  this  property,  and  should  have  accounted 
therefor. 

(2)  The  plaintiffs  had  a  good  cause  of  action  to  enforce  this  ac- 
counting, and  this  liability,  if  this  right  has  not  been  lost  through 
laches  or  otherwise. 

(3)  The  plaintiffs  have  no  cause  of  action  against  the  Com  Ex- 
change National  Bank. 

(4)  The  plaintiffs  have  no  cause  of  action  against  the  Fidelity  Trust 
Company,  otherwise  than  as  representing  its  decedent's  estate. 

(5)  The  plaintiffs  have  no  cause  of  action  against  Lucien  H.  Alex- 
ander ;  it  not  appearing  that  he  received  the  60  shares  of  stock  repre- 
sented by  certificate  562, 

(6)  Without  the  testimony  of  John  S.  Alexander,  plaintiffs  have 
not  established  a  cause  of  action,  and  are  guilty  of  laches,  and  the  bill 
should  be  dismissed. 

(7)  With  the  testimony  of  John  S.  Alexander,  the  trust  is  estab- 
lished, both  for  the  stock  and  the  dividends,  and  the  plaintiffs  have 
purged  themselves  of  the  charge  of  laches. 

(8)  The  plaintiffs  are  entitled  to  a  decree  against  the  estate  of 
John  Alexander,  deceased,  and  against  the  Fidelity  Trust  Company, 
executor,  etc.,  of  said  decedent,  for  an  accounting  for  said  60  shares 
of  stock  and  dividends,  with  all  record  costs,  and  costs  as  stated  below. 

(9)  The  Com  Exchange  National  Bank  is  entitled  to  recover  its 
costs. 

(10)  The  plaintiffs  are  entitled  to  recover  their  costs. 

The  requests  are  answered  as  follows:  Plaintiffs'  fact  findings  1 
to  12  (both  inclusive)  are  found  as  requested  upon  the  testimony  of 
John  S.  Alexander.  Without  this  testimony,  requests  2,  3,  4,  and 
5  are  denied,  as  not  established  by  the  evidence.^  Requests  1  and  2 
for  conclusions  of  law  are  granted.    Request  3  is  refused  as  stated. 

Defendants'  requests  for  findings  of  fact  are  granted  as  to  all  ex- 
cept 2,  3,  5,  12,  and  14.  Findings  2  and  3  are  not  found,  because  of 
no  value  to  us.  Requests  2  and  3  are  not  found,  because  the  evidence 
contains  no  reference  to  the  fact  referred  to  in  2,  and  3  is  a  ruling 
in  the  Jones  trust  estate,  which  is  controlling  as  an  authoritative  rul- 
ing to  be  cited,  and  not  a  fact  to  be  proven.  The  rulin^^  in  that 
case,  moreover,  has  no  bearing  upon  the  case  under  consideration. 
The  ruling  in  the  Jones  case  was  that  the  court  would  decline  to  ap- 
point a  successor  to  a  trustee  where  the  trust  had  terminated.  The 
question  in  the  present  case  is  whether  a  trustee  is  relieved  from  his 
liability  to  account  merely  because  there  were^  no  further  duties  for 
him  to  perform  as  trustee.  Finding  5  is  denied  as  a  too  rhetorical 
statement.  It  is  found  that  Archibald  A.  Alexander  and  John  S.  Alex- 
ander received  moneys  from  their  father  and  were  indebted  to  him, 
and  made  no  demand  for  the  stock  or  dividends.     Request  14  is 
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granted  as  to  $3,500.  There  is  no  evidence  upon  which  to  find  re- 
quest 12. 

Legal  Conclusions. — First  is  denied.  Second  is  also  denied  as 
written.  The  complainants  were  not  bound  to  present  their  claim  of 
title  to  the  60  shares  of  stock  at  the  audit  of  the  estate  of  John  Alex- 
ander, nor  to  present  a  money  claim  as  for  a  conversion,  nor  was  the 
audit  a  finding  upon  the  ownership  of  the  60  shares  of  stock.  The 
orphans'  court  was  without  jurisdiction  in  that  proceeding  to  deter- 
mine any  title  to  the  stock  as  property  adverse  to  the  estate,  and  the 
claim  of  title  by  the  complainants  could  not  have  been  entertained, 
if  made.  The  complainants  might  have  elected  to  treat  the  reten- 
tion of  the  stock  as  a  conversion,  and  made  a  money  demand,  instead 
of  a  claim  of  title;  but  they  were  not  bound  to  do  so  because  the 
executor  required  it  of  them.  The  decree  of  distribution  following 
the  audit  protects  the  executor  in  obeying  it,  but  does  not  prevent 
the  plaintiffs  from  asserting  their  rights  otherwise  as  against  the 
estate.  The  third  request  is  refused.  The  fourth  request  is  refused. 
The  fifth  request  relates  to  any  accounting  which  may  be  made,  and 
will  be  considered  when  the  form  of  the  decree  to  be  entered  is  set- 
tled. 

A  decree  may  be  submitted  embodying  the  findings  made. 

Opinion  sur  Trial  Hearing  upon  Accounting. 

It  has  already  been  determined  that  the  plaintiffs  are  entitled  to  an 
accounting,  by  the  executor  of  John  Alexander,  deceased,  for  the 
moneys  and  property  in  the  hands  of  said  decedent,  at  the  time  -of  his 
decease,  held  by  him  in  trust  for  the  plaintiffs.  Inasmuch  as  no  ex- 
ceptional conditions  existed  justifying  a  reference  to  a  master  under 
equity  rule  59  (198  Fed.  xxxv,  115  C.  C.  A.  xxxv)  the  accounting  was 
held  before  the  court.  When  such  accounting  is  made,  the  plaintiffs 
are  entitled  to  such  form  of  decree  prescribed  in  rules  7,  8  and  9 
(198  Fed.  XX,  xxi,  115  C.  C.  A.  xx,  xxi)  as  may  be  appropriate.  The 
facts  of  this  case  and  the  condition  of  the  record  are  such  as  to 
make  a  money  decree  the  proper  one.  The  parties  did  not  in  form 
follow  the  procedure  indicated  by  rule  63  (198  Fed.  xxxvii,  115  C.  C. 
A.  xxxvii).  The  substantial  situation,-  however,  is  that  the  plaintiffs 
are  seeking  to  surcharge  the  estate  to  the  amount  of  the  sum  claimed 
to  belong  to  the  plaintiffs.  This  result  is  sought  to  be  reached  through 
evidence  of  the  value  of  the  bank  stock  and  the  aggregate  amoimt  of 
the  dividends  thereon  held  by  the  decedent  as  trustee  for  the  plaintiffs. 
The  shares  of  stock  having  been  parted  with  by  the  sale  of  some  and 
the  transfer  of  the  remainder  in  the  administration  and  distribution 
of  the  estate  of  the  decedent,  the  accounting  must  from  force  of  ne- 
cessity be  for  the  amount  of  the  dividends  and  the  sale  or  other  value 
of  the  stock.  The  task  before  us  might  in  consequence  be  confined  (as 
in  effect  it  is)  to  finding  the  principle  which  is  the  basis  of  the  liability 
of  the  accountant,  in  order  to  determine  the  measure  and  extent  of 
such  liability  and  to  a  statement  of  the  account  on  this  basis.  We 
anticipate  the  conclusion  reached  by  finding  that  the  estate  must  ac- 
count for  the  dividends  and  the  value  of  the  stock,  the  benefit  of  which 
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the  estate  actually  received.  This  sum  is  found  to  be  $8,205.  If  the 
principle  of  liability  be  as  found  and  the  figures  are  correct,  plaintiffs 
are  entitled  to  a  money  decree  for  the  payment  of  this  sum.  Any 
further  discussion  of  the  questions  involved  in  the  consideration  of 
this  cause  would  ordinarily  be  confined  to  the  two  points  suggested, 
or  the  findings  left  to  vindicate  themselves.  The  discussion  of  them 
has,  however,  unavoidably  drawn  the  findings  already  made  into  the 
argument.  Moreover,  counsel  seem  to  have  interpreted  these  former 
rulings  in  a  sense  different  from  that  intended,  and,  as  we  still  think, 
expressed  in  the  opinion  filed.  We  hold  sucb  measure  of  respect  for 
the  views  of  counsel  that  we  would  not  wish  the  former  ruling  to  be 
misunderstood  or  misinterpreted.  We  will  therefore,  so  far  as  they 
bear  upon  the  accounting  features  of  the  case,  restate  the  findings 
made.  This  will  draw  out  the  opinion  to  perhaps  an  undue  length,  but 
we  hope  it  will  avoid  any  misunderstanding  of  what  is  ruled. 

There  is  just  here  a  phase  of  the  original  case  which  counsel  seem 
to  have  overlooked,  and,  because  of  this,  have  missed  the  bearing  point 
of  some  of  the  expressions  in  our  former  opinion.  The  bill  as  filed 
combined  a  demand  for  an  accounting  on  behalf  of,  or,  as  we  may  for 
greater  clarity  express  it,  by,  the  decedent  as  trustee,  with  complaints 
against  and  demands*  for  decrees  against  individuals,  including  the 
executor.  To  instance  the  latter  alone,  there  were  complaints  and  de- 
mands for  decrees  against  the  executor,  both  in  its  representative  ca- 
pacity and  as  an  individual.  This  differentiation  is  so  obvious  that 
we  did  not  think  it  necessary  to  make  it  prominent,  assuming  the  gen- 
eral expressions  used  would  be  applied  with  this  distinction  in  mind. 
As  the  bill  has  been  dismissed  so  far  as  affects  the  individual  defend- 
ants, we  are  no  longer  concerned  with  this  feature.  We  do  wish  to 
refer  to  it,  however,  and  to  repeat  and  emphasize  the  findings  made, 
because  counsel  for  defendant  has  construed  the  opinion  as  visiting 
some  condemnation  upon  the  executor.  Nothing  could  be  more  for- 
eign to  the  thought  in  mind.  The  expressions  frankly  characterized 
by  counsel  for  defendant  as  to  him  "vague  and  mystifying"  had  no 
such  reference  as  ascribed  to  them.  They  had  an  entirely  different 
use  and  bearing.  To  what  these  and  other  criticized  expressions  re- 
ferred will  be  discussed  later  in  connection  with  the  other  phases  of 
the  case.  We  mention  them  now  to  bring  into  relief  the  findings 
which  were  and  are  made.  The  executor  did  no  wron^  to  the  plain- 
tiffs or  to  any  one.  It  was  clearly  within  its  rights  in  refusing  to 
recognize  the  trust  or  to  admit  the  claimed  title  of  the  plaintiffs.  It 
was  more  than  right  in  calling  upon  the  plaintiffs  to  establish  their 
title.  This  involved  good  advice,  which,  if  it  had  been  accepted  and 
acted  upon  by  the  plaintiffs,  would  have  saved  all  of  us  the  trouble 
and  the  plaintiffs  the  risks  of  the  decision  of  questions  which  have 
grown  out  of  their  failure  to  sooner  move.  The  executor  was  fully 
justified  in  proceeding,  as  it  did,  to  administer  and  to  have  distributed 
the  estate  in  its  hands.  This  court  did  not  and  does  not  give  to  what 
was  done  the  legal  effect  which  the  executor  ascribes  to  it,  but  this  is 
far  from  imputing  blame  to  it  for  either  what  was  done  or  the  legal 
consequences  of  what  was  done.  Counsel  seem  to  have  confused  3ie 
defense  based  upon  the  legal  effect  of  the  proceedings  in  the  orphans' 
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court  with  the  defense  of  laches.  There  is  a  mingling  of  the  two  be- 
cause the  facts  upon  which  is  based  the  one  are  included  in  tht  facts 
upon  which  is  based  the  other.  Nevertheless  they  are  wholly  dif- 
ferent and  distinct.  This  will  appear  if  laches  is  (arguendo)  eliminat- 
ed.   We  would  have  then  this  clearest  case  and  proposition  of  law: 

John  Alexander,  at  the  time  of  his  death,  had  these  60  shares  of 
bank  stock  and  the  dividends  paid  thereon,  of  all  of  which  the  executor 
took  possession  as  part  of  the  assets  of  his  estate.  The  fact  was  that 
they  were  no  part  of  his  estate,  but  were  held  by  him  under  a  trust 
which  was  recognized  and  admitted  by  him  up  to  the  time  of  his  de- 
cease. On  demand  made  for  the  stock,  the  executor  (as  in  fact  it  did 
and  was  justified  in  doing)  took  this  position.  The  stock  may  not 
belong  to  the  estate,  but  be,  as  claimed,  trust  stock..  We,  however, 
cannot  admit  this,  or  part  with  the  stock,  until  you  have  established 
the  trust.  The  plaintiffs  thereupon  filed  a  bill  in  equity  against  the 
estate,  represented  by  the  executor,  for  an  accounting.  The  latter 
proceedings  were  delayed,  and,  in  the  meantime,  part  of  the  assets  of 
the  estate  (including  this  stock)  was  administered  and  a  partial  dis- 
tribution made  through  a  decree  of  the  orphans'  court.  The  question 
would  then  arise:  "Is  this  decree  of  the  orphans'  court  a  bar  to  a 
decree  by  the  court  in  equity  for  an  accountingf?!'  That  presents  the 
one  defense.  Then  add  to  the  facts  already  stated  the  further  fact 
that  the  plaintiffs  delayed  the  filing  of  their  bill,  and  we  have  the  other 
question:  "Have  the  plaintiffs  been  guilty  of  laches?"  This  separa- 
tion of  the  defenses  enables  us  to  appraise  each  at  its  real  value. 

This  long  prelude  brings  us  to  a  consideration  of  the  defenses  rais- 
ed. There  is  some  difficulty  in  formulating  them,  because  they,  to 
some  extent,  overlap,  and  some,  or  parts  of  some,  are  embraced  in 
others.  They  may,  however,  be  stated  as  follows,  and  repetition  be 
avoided  in  the  discussion  by  discussing  them,  when  necessary,  to- 
gether : 

1.  The  decree  of  the  orphans*  court,  disposing  of  and  distributing 
this  stock,  is  a  bar  to  the  present  proceedings,  because  such  decree 
necessarily  involved  a  finding  that  the  stock  belonged  to  decedent  and 
was  part  of  the  assets  of  his  estate,  and  thereby  further  finding  that 
it  was  not  the  subject  of  any  trust  in  favor  of  the  plaintiffs  who  are 
further  concluded  by  it. 

2.  The  executor  having  brought  this  stock  into  the  orphans'  court  to 
have  its  disposition  determined,  that  court  acquired  jurisdiction  of 
the  res,  and  when  it  adjudged  the  res  to  be  the  property  of  the  de- 
cedent, and  thus  ex  vi  termini  not  trust  property,  such  adjudication 
(unless  reversed)  was  final  and  conclusive  upon  the  res  and  every  one, 
and  the  question  of  any  interest  of  the  plaintiffs  therein  became  res 
ad  judicata. 

3.  The  same  defense  above  stated  is  reurged  with  the  added  thoughts 
(1)  that  the  plaintiffs  notified  the  executor  that  they  would,  but  failed 
to  present  their  claim  to  the  orphans'  court;  and  (2)  the  executor 
notified  and  warned  them  so  to  do,  and  when  they  did  not,  and  the 
accounts  of  the  executor  had  been  audited,  again  notified  and  warned 
them  to  apply  to  the  orphans'  court  to  have  the  decree  opened. 
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4.  The  facts  on  which  the  above  defense  is  based  are  also  included 
in  the  defense  of  laches,  which  we  will  separately  state. 

5.  The  daim  of  the  plaintiffs,  from  and  after  the  time  when  the 
stock  passed  out  of  the  possession  of  the  executor,  was  one  of  cred- 
itors only,  and  their  only  remedy  an  action  at  law. 

6.  It  may  not  now  be  urged  as  a  defense,  but  it  had  been  urged  upon 
us,  and  is  included  now,  to  make  the  statement  of  defenses  complete, 
that  when  the  executor  refused  to  recognize  the  trust,  the  claim  of  the 
plaintiffs  was  that  of  creditors  only,  and  their  sole  remedy  to  present 
it  as  a  claim  (either  with  or  without  having  first  reduced  it  to 
judgment)  at  the  audit  of  the  estate,  and,  having  failed  to  do  so,  they 
art  concluded  by  the  decree  following  the  audit,  and  without  other 
remedy. 

7.  As  the  executor,  neither  in  its  representative  capacity  nor  as  an 
individual,  has  now  possession  of  the  res,  it  cannot  be  called  upon  to 
account  as  the  representative  of  the  deceased  trustee.  We  do  not 
understand  the  principle  on  which  this  defense  is  based  to  be  pushed 
to  the  extreme  limit  that  no  trustee  who  has  parted  with  the  res,  cor- 
pus, or  subject-matter  of  the  trust  can  be  called  upon  to  account,  but 
is  liable  only  to  an  action  at  law.  We  do  understand,  however,  that 
under  the  facts  of  this  case  the  proposition  is  that  the  executor  of  a 
deceased  trustee,  when  he  (the  executor)  has  parted  with  the  res,  can- 
not be  called  upon  to  account  on  behalf  of  the  deceased  trustee. 

8.  Any  action  at  law  by  the  plaintiffs  would  be  barred  by  the  statute 
of  limitations,  and  these  proceedings  are  because  of  this  likewise 
barred. 

9.  The  plaintiffs  have  been  guilty  of  laches. 

We  will,  for  the  reason  that,  as  before  stated,  the  findings  of  the 
court  have  been  apparently  misunderstood  by  counsel,  restate  our  find- 
ings, and  will  first  take  up  the  above  defenses  seriatim,  but  bunching 
some  of  them,  and  follow  this  with  the  consideration  of  the  accounting 
features  of  the  case,  which  now  really  aJone  concern  us. 

To  make  the  restatement  complete  in  itself,  we  will  premise  certain 
fact  findings,  and  in  doing  so  dispose  of  the  defense  of  laches.  When 
this  cause  was  first  presented  to  us,  it  was  based  upon  the  simple  aver- 
ment that  the  decedent  held  60  shares  of  the  stock  of  the  Corn  Ex- 
change National  Bank,  the  certificate^  of  which  was  in  his  own  name ; 
but  the  stock  was  further  averred  to  have  been  held  in  trust  for  the 
plaintiffs.  The  trust  was  admitted  to  be,  not  merely  moribund,  but 
to  have  been  actually  dead  for  35  years  or  more  before  the  filing  of  the 
bill.  On  the  face  of  this  showing  we  were  asked  to  decree  that  this 
stock  (which  in  the  meantime  had  passed  into  other  hands,  or  which, 
at  least,  did  not  appear  to  be  still  among  the  assets  of  the  estate  of  the 
deceased  trustee)  was  the  property  of  the  plaintiffs,  and  that  (among 
other  prayers)  the  Com  Exchange  National  Bank  be  required  to  ac- 
count for  and  pay  over  to  the  p&intiffs  all  dividends  which  had  been 
declared  and  paid  by  the  bank  during  all  these  years,  although  it  fur- 
ther appeared  that  the  bank  had  paid  the  dividends  to  the  one  in  whose 
name  the  stock  stood,  and  without  notice  or  intimation  even  of  the 
claim  of  the  plaintiffs.    The  court,  sitting  as  a  court  of  equity,  refused. 
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of  course,  to  entertain  such  a  bill,  and  dismissed  it  on  the  ground 
(among  others)  of  laches  appearing  on  its  face.  It  was  to  this  biU 
that  the  phrase  which  is  now  recalled  and  quoted  by  counsel  for  de- 
fendant, that  "the  claim  was  stale  almost  to  rankness,"  applied. 

The  present  bill,  however,  put  an  entirely,  different  phase  on  the 
transaction,  and  the  evidence  fully  supported  the  main  averments  and 
prayers  of  the  bill.  We  say  the  main  prayers,  because  the  draughts- 
man of  the  bill,  as  in  such  cases  there  is  always  a  temptation  to  do, 
overshot  the  mark  and  asked  (as  the  plaintiffs  now  ask)  for  more  than 
that  to  which  they  are  entitled.  The  main  facts,  however,  were  es- 
tablished by  evidence  and  testimony  which  stamped  the  essential  aver- 
ments as  not  merely  substantially,  but  literally,  true.  No  one  who  was 
present  to  observe  the  course  of  the  trial  and  the  witnesses  and  their 
demeanor  could  doubt  the  true  state  of  the  facts.  Indeed,  there  was 
no  denial  of  them,  or  suggestion  of  denial.  The  defense  contented  it- 
self with  a  test  of  the  ability  of  plaintiffs  to  prove  the  facts.  The 
facts  themselves  are  not  in  dispute.  It  may  be  they  were  not  establish- 
ed by  legal  evidence,  because  some  of  them  appear  by  the  testimony 
of  a  witness  whose  competency  is  in  dispute,  and  is  at  least  or  best 
doubtful.  This  question  has  been  fully  discussed,  and  so  far  as  this 
court  is  concerned  has  been  disposed  of. 

These  facts  were  that  certain  moneys  came  to  this  family  from 
what  may  be  called  a  family  source.  They  were  the  insurance  moneys 
on  the  life  of  a  deceased  brother  of  plaintiffs.  The  moneys  were 
brought  before  a  family  council,  which  decided  to  invest  them  in  stock 
of  the  Com  "Exchange  National  Bank.  They  were  put,  it  is  true,  in 
the  name  of  the  decedent.  He  owned  other  shares  in  the  same  bank, 
and  these  shares  were  put  in  his  name,  not  as  an  individual,  but  as 
"trustee."  It  is  again  true  that  the  certificates  were  afterwards  chang- 
ed, so  as  to  be  in  the  name  of  the  decedent ;  but  it  also  appeared  that 
he  at  the  time  and  at  other  times  pledged  them  as  collateral,  and  the 
inference  is  justified  that  this  was  the  occasion  for  the  change.  He, 
however,  definitely  and  positively,  in  his  own  handwriting  and  by  his 
own  books,  admitted  and  recognized  the  trust  and  earmarked  one  of 
the  certificates  as  representing  the  trust  shares.  He  further  recog- 
nized and  admitted  it  by  regularly  and  for  years  paying  over  the  div- 
idends to  the  plaintiffs. 

[4]  A  number  of  years  before  his  death  a  new  trust  relation  was 
established  and  admitted  and  declared  by  him.  This  was  that  he  would 
thereafter  retain  and  hold  in  trust  for  the  plaintiffs  the  dividends  paid 
on  the  trust  stock.  Right  here  is,  as  it  seems  to  the  court,  the  crux 
of  the  whole  case,  both  in  respect  to  its  real  merits  and  the  more  tech- 
nical question  of  the  right  of  the  plaintiffs  to  maintain  this  bill.  With 
the  testimony  of  John  S.  Alexander,  part  of  the  evidence  in  the  cause, 
the  equities  of  the  plaintiff  f  ull)r  appear.  Without  this  testimony,  they 
have  shown  none.  The  trial  judge,  as  before  stated,  entertains  no 
doubt  of  the  truth  of  the  testimony,  nor  is  any  doubt  thrown  upon 
it  directly  by  word  or  intimation.  The  competency  of  the  witness  is 
by  no  means  clear.  The  fact,  however,  is  that  the  decedent  up  to  a 
short  time  before  his  death  acknowledged  and  admitted  the  trust,  and 
died  without  either  himself  or  any  one  for  him  having  intimated  any 
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change  of  attitude  towards  it  The  retention  of  the  stock  and  the 
dividends  was  consistent  with  the  trust  and  required  to  fulfill  its  pur- 
poses. The  plaintiffs  acquiesced  in  this  retention  and  never  demanded 
or  asked  for  their  dividends  in  the  lifetime  of  the  father.  We  have, 
therefore,  this  simple  proposition :  A  man  occupying  a  trust  relation 
to  others,  and  as  such  trustee  having  money  and  other  property  con- 
stituting the  trust  estate  in  his  hands,  and  held  by  him  upon  an  exist- 
ing aclmowledged  trust  dies  in  possession  of  the  trust  property.  As- 
suming the  cestuis  que  trustent  could  assert  their  right  to  that  which 
belonged  to  them  either  by  an  action  at  law  or  through  a  bill  in  equity 
for  an  accounting  (a  (question  which  will  be  next  discussed),  and- also 
that  the  trust  has  existed  and  nothing  been  paid  thereunder  for  a 
length  of  time  exceeding  the  six  years'  bar  of  a  statute  of  limitations ; 
would  the  action  or  the  bill  be  barred  by  the  statute  or  by  laches?  It 
would  seem  to  be  clear  that  there  was  no  time  which  could  be  found 
from  which  the  statute  would  begin  to  run.  Assuming,  further,  that 
the  trustee  had  died,  holding  personal  property  under  such  a  trust,  and 
the  executor,  after  his  appointment,  notified  the  cestuis  que  trustent 
that  he  could  not  recognize  the  trust,  and  that  they  must  establish  it  by 
presenting  their  claim  to  the  orphans'  court,  or  by  bringing  an  action 
at  law,  or  filing  a  bill  in  equity,  and  they  delayed  the  filing  of  the  bill 
beyond  the  six  years'  limit;  would  their  right  to  an  accounting  be 
barred  by  the  statute  or  laches? 

The  legal  maxims  and  phrases  in  common  speech,  as  that  "equity 
follows  the  law,"  and  that  "equity,  although  not  bound  by  statutes  of 
limitation,  will  follow  and  apply  them  in  principle,"  and  others  of  like 
import,  are  misleading  unless  the  distinctions  made  are  observed.  One 
distinction  between  the  defense  of  the  statute  at  law  and  that  of  laches 
in  equity  has  been  already  indicated  in  the  former  opinion.  Laches  as 
a  doctrine  is  not  an  unyielding,  arbitrary  time  limit  obstacle  to  the 
proceeding,  but  is  an  equitable  doctrine  out  of  which  a  defense  arises. 
It  must  have  in  it  the  element  that  there  is  an  inequity  in  the  proceed- 
ing. Where  a  trustee  holds  upon  a  direct  and  admitted  trust,  to  hold 
that  it  could  not  be  enforced  merely  because  it  had  existed  for  years 
would  be  unthinkable.  The  ruling  that  an  unrecognized  and  before 
unheard  of  trust  could  be  unearthed  by  digging  into  a  prehistoric 
mound  would  equally  affront  our  sense  of  right.  Hence  we  have  the 
doctrine  that  statutes  of  limitations  are  no  bar  to  the  enforcement  of 
an  existing  trust,  and  the  other  doctrine  that  the  defense  of  laches 
can  be  successfully  interposed  to  the  attempt  to  establish  a  trust  which 
is  averred  to  have  been  created  in  the  forgotten  past. 

The  path  blazed  by  judicial  rulings  by  the  courts  of  law  and  by 
chancellors  is  by  no  means  a  straight  and  undeviating  one.  It  is 
nevertheless  sufficiently  well  defined  to  supply  a  guide  to  our  destina- 
tion. The  attempt  to  discuss  them  would  be  an  interminable  task. 
McClintock's  Appeal,  29  Pa.  360,  for  instance,  lays  down,  in  the  clear 
and  vigorous  language  characteristic  of  the  great  judge  who  delivered 
the  opinion  in  that  case,  that  an  executor  could  not  invoke  the  bar  of 
such  statutes  against  the  claim  of  a  creditor  whose  claim  was  not 
barred  at  the  time  of  the  death  of  the  decedent.  This  was  followed 
for  many  years,  until  the  principle  on  which  it  was  based  was  modified 
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by  the  ruling  in  York's  Appeal,  110  Pa.  69, 1  Atl.  162,  2  Atl.  65.  How 
far  the  distinction  which  was  at  one  time  recognized  that  the  statute 
would  not  bar  one  whose  remedy  was  exclusively  in  equity,  but  would 
bar  one  who  could  proceed  either  in  equity  or  at  law,  need  not  be 
discussed.  Johnstone  v.  Humphreys,  14  Serg.  &  R.  (Pa.)  394 ;  Lyon  v. 
Marclay,  1  Watts  (Pa.)  271 ;  Seybert  v,  Robinson,  2  Pa.  Dist.  Ct  R. 
403. 

The  case  of  Zacharias  v.  Zacharias,  23  Pa.  452,  affords  us  an  illus- 
tration of  the  distinction  with  which  we  are  now  concerned.  The 
principle  to  be  drawn  is  that  a  mantle  of  protection  will  be  made  out 
of  statutes  of  limitation  or  out  of  the  doctrine  of  laches,  to  be  thrown 
about  the  person  of  any  party  who  in  the  given  case  is  found  to  be  en- 
titled to  such  protection.  This  distinction  is  of  all  importance  in 
the  present  case,  both  in  the  consideration  of  that  phase  of  the  de- 
fense now  being  discussed  and  that  discussed  later.  Its  presence  and 
application  springs  out  of  the  fact  that  the  executor  warned  the  plain- 
tiffs to  have  their  rights  established,  and  that  it  would  proceed  to  make 
distribution  of  the  assets  in  its  hands.  A  belated  proceeding,  which 
would  affect  the  executor  in  what  it  had  done,  would  not  be  permitted. 
We  are  confining  ourselves  now  to  the  defense  of  laches,  and  not  con- 
sidering the  other  feature  of  the  protection  afforded  by  the  decree 
of  distribution  as  such.  This  bill,  therefore,  so  far  as  it  sought  or 
seemed  to  seek  a  remedy  against  the  executor  or  other  individuals,  was 
dismissed.  The  plaintiffs  have  shown  no  equities  against  them.  This, 
however,  is  a  far  cry  from  the  other  proposition  that  the  plaintiflFs  are 
not  entitled  to  any  accounting  by  their  trustee,  and  a  finding  of  what 
would  result  from  such  an  accounting.  It  may  be  that  the  remedy 
left  to  them  has  lost  all  practical  value,  but  that  is  an  entirely  different 
feature,  which  will  be  adverted  to  later. 

The  point  ruled  is  that  plaintiffs  are  entitled  to  an  accounting  as 
their  right.  This  is  an  already  overlong  discussion  of  the  defenses 
enumerated  as  4,  7,  8,  and  9,  except  in  so  far  as  the  proceedings  in  the 
orphans'  court  also  enter  into  this  branch  of  the  defense.  Of  the  ef- 
fect of  such  proceedings  later.  There  is,  of  course,  the  more  tech- 
nical position,  which  might  be  taken,  of  want  of  jurisdiction  in  equity 
based  upon  the  assertion  of  an  adequate  remedy  at  law.  No  such 
defense  has  been  specifically  set  up,  and  we  have  assumed  it  is  not 
urged  as  a  defense  in  itself,  but  only  so  far  as  involved  in  the  other 
propositions  that  the  plaintiffs  were  bound  to  go  into  the  orphans* 
court,  and  that  if  the  plaintiffs  are  barred  at  law  the  same  bar  may 
be  set  up  in  equity. 

The  other  defenses  enumerated  may  be  considered  together.  Here 
again  certain  features  are  involved,  the  discussion  of  which  we  will 
defer  until  we  come  to  discuss  the  measure  of  liability  feature  of  the 
case.  We  will  also,  by  way  of  prelude,  interpolate  an  explanation,  and, 
so  far  as  called  for,  a  correction  of  certain  findings  made  which  have 
been  criticized  by  counsel  for  defendant.  The  finding  was  made  that 
shortly  before  his  death  John  Alexander  had  parted  with  control  of 
his  property  by  what  has  been  throughout  the  case  called  "an  irrevo- 
cable deed  of  trust."  When  the  finding  was  formulated  the  trial  judge 
was  under  the  impression  that  this  transfer  included  all  bis  property. 
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This  was  because  the  deed  had  been  characterized  by  counsel  in  the 
pleadings  and  throughout  the  trial  as  one  surrendering  his  control  over 
what  he  had*  We  did  not  then  refer  to  the  deed,  and  have  not  now 
easy  access  to  it,  and  accept  the  version  of  it  given  by  counsel  for  de- 
fendant, that  it  does  not  transfer  all  of  the  property,  and  the  finding 
is  so  modified.  It  did,  however,  embrace  these  60  shares  of  bank 
stock,  or,  at  least,  transferred  some  90  shares  and  other  property  of 
the  grantor. 

There  was  also  a  finding  that  this  deed  had  not  been  recorded,  and 
the  comments  were  made  in  the  opinion  filed,  which  counsel  have 
characterized,  as  before  stated,  as  "vague  and  mystifying."  We 
think  the  impressions  of  counsel  to  be  wholly  due  to  a  misunderstand- 
ing of  the  purpose  of  the  reference  to  these  facts.  As  then  stated,  and 
hereinbefore  emphasized,  and  now  again  repeated,  there  was  no  criti- 
cism of  the  executor,  expressed  or  intended.  The  fact,  however,  that 
the  transfer  had  been  made,  and  the  other  fact  that  its  existence  had 
not  been. disclosed  by  recording  or  otherwise,  had  a  bearing  upon  the 
recognized  existence  of  this  trust,  and  a  consequent  bearing  upon  the 
equities  of  the  bill,  just  as  it  has  now  a  bearing  (later  discussed)  upon 
the  measure  of  liability  to  be  applied  in  the  accounting.  It  is  of  no 
importance  whether  the  deed  included  other  property  than  this  bank 
stock,  and  of  no  real  importance  whether  it  was  within  the  recording 
acts,  and  unless  it  did  include  the  bank  stock,  which  was  the  subject 
of  this  trust,  of  no  real  importance  at  all. 

The  assumption  of  the  trial  judge  that  it  included  all  the  property 
of  the  grantor  carried  the  further  assumption  that  it  included  resJ 
estate  and  was  within  the  recording  acts.  The  point  is  now  made 
that  it  was  confined  to  personalty,  and  is  asserted  not  to  have  been 
within  the  recording  acts.  The  only  real  point  made  is  the  purely 
technical  one  that  it  could  not  be  recorded  in  the  sense  of  being  con- 
structive notice.  We  agree  with  counsel  for  defendant  that  the  trust 
deed  is  of  no  importance ;  but  it  was  in  the  case,  and  the  early  stages 
of  the  litigation  show  it  to  have  been  practically,  although  perhaps 
not  formally,  forced  into  the  case  by  the  defendants.  If  the  trustee, 
in  his  lifetime,  had  disposed  of  the  trust  property,  and  the  plaintiffs 
had  known  of  it,  this  would  have  had  an  important  bearing  upon  the 
question  of  the  duty  of  the  plaintiffs  to  have  accepted  this  challenge 
of  the  existence  of  the  trust.  The  sole  purpose  of  the  reference  to' 
it  was  to  make  clear  that  the  plaintiffs  did  not  know  of  it,  and  that 
its  existence  was  in  effect,  although  not  intentionally,  concealed. 

We  are  aware  that  more  space  is  being  given  to  this  feature  than 
its  importance  merits,  but  we  might  as  well  finish  with  it.  The  com- 
ments quoted  by  counsel  had  reference  to  this  feature  of  the  case 
with  which  the  trial  judge  was  and  still  is  most  strongly  impressed. 
The  plaintiffs  and  the  executor  have  acted  toward  each  other  through- 
out, in  the  absence,  we  do  not  say  of  candor  or  frankness,  because 
these  words  express  too  much,  but  without  that  openness  of  purpose 
and  with  that  absence  of  suspicion  which  would  have  brought  this 
controversy  to  a  speedy  decision.  The  echo  of  this  attitude  is  still 
with  us,  because  these  litigants  were  unable  to  agree  even  upon  the 
simple  fact  of  what  dividends  the  Corn  Exchange  Bank  had  paid  at 
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different  times.  We  hasten  to  acquit  the  executor  and  its  counsel  of 
all  blame  for  this  failure,  and  we  recognize  now,  what  we  before  ex- 
pressed, that  the  temperamental  element  in  this  case  made  the  proper 
role  of  the  executor  and  its  counsel  a  difficult  one  to  play,  and  we 
exculpate  them,  as  we  have  already  several  times  done,  of  every  charge 
of  wrong  to  the  plaintiffs. 

Nevertheless  the  proceedings  in  this  case  furnish  ample  evidence 
that  the  executor  looked  on  while  counsel  for  the  plaintiffs  were  grop- 
ing about  in  the  dark,  hunting  for  such  a  disclosure  of  the  facts  as 
would  enable  them  to  make  an  intelligent  statement  of  the  rights  of 
the  plaintiffs,  and  volunteered  nothing  except  an  at  least  apparent  in- 
sistence that  the  plaintiffs  carry  their  complaint  into  the  orphans'  court. 
How  far  the  executor  was  right  in  this  insistence  we  will  discuss 
later.  We  refer  to  it  now  again,  not  to  question  the  right  of  the  exec- 
utor to  be  thus  reticent,  nor  to  question  that  it  may  have  been  its  duty 
to  so  act,  but  to  make  the  observation  that,  if  the  practical  effect  of  it 
was  to  embarrass  and  hinder  the  plaintiffs  (and  this  we  so  ^nd),  the 
defendant  is  entitled  to  no  more  than  its  strictly  legal  rights  growing 
out  of  what  was  done,  and  the  plaintiffs  are  entitled  to  every  proper 
excuse  for  delays,  to  which  the  defendant  had  thus  contributed,  if  not, 
indeed,  caused. 

[B]  The  other*  defenses  referred  to  may  be  bunched  as  the  res  ad- 
judicata  defense.  This  brings  in  a  discussion  of  the  jurisdiction  of  the 
orphans'  court  and  the  rights  of  claimants  (other  than  legatees  or 
distributees  of  an  intestate  estate).  It  is  unnecessary  to  go  into  this 
at  length,  because  exhaustively  discussed  and  most  discriminatingly 
considered  in  the  case  of  Williams'  Estate,  236  Pa.  259,  84  Atl.  848. 
The  orphans'  court  has  undoubted  jurisdiction  over  assets  of  estates 
brought  into  that  court  by  executors  or  other  accountants,  and  its  de- 
cree of  distribution  is  as  binding  and  conclusive  as  that  of  any  other 
court.  It,  moreover,  has  the  same  power  as  has  every  court  worthy 
of  the  name  to  vindicate  and  assert  its  jurisdiction.  Nevertheless 
there  may  be  persons  and  property  with  which  the  estate  is  concerned, 
over  whom  and  which  the  orphans'  court  has  no  jurisdiction.  The 
distinction  is  not  unlike  that  which  pertains  between  the  summary  and 
plenary  jurisdiction  of  a  court  of  bankruptcy.  If  there  is  property 
belonging  to  an  estate  which  is  withheld  from  an  executor  without 
color  of  right,  the  orphans'  court  may  compel  its  delivery.  Williams' 
Estate,  supra.  If,  however,  both  possession  and  adverse  claim  of 
title  (not  merely  colorable,  but  substantial)  was  in  another,  the  orphans' 
court  would  have  in  a  proceeding  adverse  to  the  claimant  no  jurisdicj 
tion  of  either  the  person  or  the  subject-matter.  Paxson's  Estate,  225 
Pa.  206,  73  Atl.  1114. 

Where  a  claimant  can  reduce  a  property  claim  to  a  money  claim, 
in  the  form  of  moneys  received  to  his  use,  and  does  so,  and  goes  into 
the  orphans'  court  to  have  his  claim  adjudged,  that  court  can  exercise 
jurisdiction.  Cauffield's  Appeal,  146  Pa.  49,  23  Atl.  163.  An  executor 
or  other  accountant  could  bring  a  dispute  over  property  into  the 
orphans'  court  by  the  simple  expedient  of  withholding  it  from  his  ac- 
count, and  those  interested  in  the  estate  seeking  to  surcharge  him,  and 
the  claimant  to  the  property  resisting  it 
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Where  property  was  asked  to  be  distributed  by  the  orphans*  court, 
a  daimant  of  the  property  by  title  adverse  to  the  estate  could  appear 
and  ask  the  court  to  withhold  distribution  until  the  claimant  had  es- 
tablished his  right  at  law,  and  the  court  would  have  undoubted  power 
to  grant  his  request  By  the  same  token,  the  court  would  have  the 
power  to  decree  the  surrender  of  such  property  to  the  outside  claim- 
ant. This  is  analagous  to  reclamation  proceedings  in  bankruptcy,  and 
was  one  of  the  points  ruled  in  the  Williams  Case. 

A  creditor  of  the  decedent  having  a  simple  claim  of  debt  could,  of 
course,  go  into  the  orphans'  court,  prove  his  claim,  and  secure  an 
award.  All  this  is  clear  enough.  The  right  of  such  claimant,  however^ 
to  pursue  any  other  remedv  he  may  have,  is  just  as  dear.  A  creditor 
may  bring  his  action  at  law  to  reduce  his  claim  to  judgment.  A 
ward  or  legatee,  or  the  benefidary  of  a  trust,  may  (outside  of  pro- 
ceedings in  the  decedent's  estate)  compel  an  accounting  by  the  execu- 
tor of  a  deceased  guardian,  administrator,  or  other  trustee,  or  in  a 
proper  case  file  a  bill  in  equity  for  such  accounting,  or  an  action  of 
replevin  or  other  appropriate  proceeding  might  be  brought.  Indeed, 
in  some  dasses  of  cases  this  might  be  required  of  the  claimant.  If 
the  accounting  involved  the  administration  of  an  estate  other  than 
that  being  distributed  by  the  orphans'  court,  the  accounting  must  be 
had  in  the  court  having  jurisdiction  of  that  first  estate,  and  in  no  other 
way  could  the  claimant  establish  his  daim. 

There  is  not  only  no  conflict  of  jurisdiction  involved,  but  in  cases 
in  which  the  orphans'  court  has  jurisdiction  it  will  not  always  exerdsc 
it,  but  will  send  the  parties  into  a  court  of  law,  and  sometimes  it  is 
required  by  statute  to  so  send  them.  We  get  out  of  what  has  been 
stated  three  thoughts :  (1)  That  there  are  matters  and  parties  of  which 
and  over  whom  the  orphans'  court  has  exclusive  jurisdiction;  (2) 
there  are  other  matters  and  parties  where  the  jurisdiction  is  concur- 
rent; and  (3)  there  are  matters  and  parties  where  the  jurisdiction  is 
acquired  by  the  submission  of  the  rem  and  the  person  to  the  jurisdic- 
tion of  thie  orphans'  court.  The  third  proposition  must  not  be  con- 
fused with,  and  must  be  so  understood  as  not  to  be  in  conflict  with, 
the  other  doctrine  that,  if  a  court  does  not  have  jurisdiction,  the  par- 
ties cannot  by  agreement  confer  it. 

Just  at  this  point  we  wish  to  clear  up  another  misunderstanding 
by  counsel  of  the  ruling  made  in  this  case.  We  had  no  thought  of  rul- 
ing, nor  do  we  think  the  language  used  conveys  the  thought,  that  the 
orphans'  court  would  not  have  had  jurisdiction  of  the  present  conten- 
tion, if  the  parties  had  chosen  to  submit  it  in  any  appropriate  form  of 
claim.  What  was  said  as  to  adverse  daims  and  the  jurisdiction  of  the 
court  was  said  with  reference  to  the  principle  laid  down  in  Okie's 
Appeal,  9  Watts  &  S.  (Pa.)  156,  and  with  that  and  kindred  cases  in 
mind.  The  difference  between  counsel^  and  the  court  seems  to  lie  in 
this:  We  do  not  doubt  (as  counsel  has  erroneously  supposed)  that 
the  orphans'  court  would  have  had  jurisdiction,  had  the  plaintiffs  sub- 
mitted to  it  a  claim  of  indebtedness  against  the  estate,  had  such  a 
daim  been  submitted ;  but  we  do  refuse  to  find  (what  counsd  seem  to 
argue  for)  that  the  plaintiffs  were  bound  to  so  submit  their  claim. 
We  hold  that  neither  before  nor  after  this  stock  was  administered  and 


Digitized  by 


Google 


958  238  rODBRAL  REPORTER 

distributed  were  the  plaintiffs  bound  to  forego  their  right  to  have  an 
accounting  by  their  trustee.  On  the  contrary,  it  was  their  right  to 
choose  the  forum.  To  clearly  present  this  feature,  we  will  discuss 
it  with  all  questions  of  laches  eliminated  and  as  if  the  plaintiffs  had 
filed  their  bill  at  once. 

We  hold  their  right  to  have  been,  inter  alia,  (1)  to  have  done  what 
the  executor  insisted  they  should  do,  submit  their  claim  to  the  orphans' 
court  as  a  money  claim  against  the  estate;  (2)  brought  an  action  in 
assumpsit  for  money  had  and  received  to  their  use,  to  recover  a  judg- 
ment; (3)  agreeing  with  those  concerned  and  with  the  executor  that 
the  ownership  of  this  stock  should  be  determined  by  the  executor  for- 
mally refusing  to  account  for  the  stock  arid  the  court  being  asked  to 
surcharge  the  executor,  or  by  equivalent  proceedings  indicated  in 
Williams'  Estate,  supra;  or  (4)  by  filing  a  bill  to  compel  the  trustee 
(through  his  executor)  to  account  for  the  property  belonging  to  the 
estate.  The  legal  consequence  of  each  of  these  moves  would  have 
been :  (1)  The  orphans'  court  would  have  received  proofs  of  the  plain- 
tiff's claim  and  have  awarded  at  the  audit  of  the  estate  whatever  was 
allowed;  (2)  the  plaintiffs  would  have  presented  at  the  audit  their 
judgment  in  proof  of  their  claim,  and  this  (subject  to  the  res  inter 
alios  acta  principle)  would  have  been  accepted  by  the  orphans'  court  as 
conclusive  of  the  amount  due  plaintiffs ;  (3)  the  orphans'  court  would 
have  heard  the  evidence  and  made  its  award  thereunder ;  and  (4)  the 
plaintiffs  would  submit  the  decree  secured  in  the  proceedings  in  equity 
(if  a  money  decree)  with  the  same  effect  as  if  it  had  been  a  judgment 
at  law.  If  (what  is  not  in  this  case)  the  decree  of  the  chancellor  com- 
pelled the  executor  to  deliver  up  specific  property,  the  executor  would 
ask  to  be  relieved  from  accounting  for  it  in  the  orphans'  court  If, 
pending  a  decision  in  (2)  or  (4),  the  orphans'  court  were  asked  to  dis- 
tribute the  property,  the  plaintiffs,  could  petition  that  court  to^  with- 
hold distribution.  If  they  did  not  so  ask,  or  if  the  court  refused, 
plaintiffs  would  be  confronted  with  the  precise  question  which  de- 
fendants now  present. 

The  orphans'  court  was  not  applied  to^n  this  case,  and  the  stock 
which  constituted  the  corpus  of  this  trust  estate  was  sold  and  distribut- 
ed by  decree  of  the  orphans'  court.  What  is  the  legal  effect  of  this 
decree  upon  the  right  of  the  plaintiffs  to  a  decree  for  an  accounting? 
If  wc  were  asked  for  a  decree  that  the  executor  deliver  this  stock 
to  the  plaintiffs,  inasmuch  as  such  decree  could  only  operate  through 
an  order  upon  the  executor  as  the  individual  who  had  and  was  to 
transfer  the  property,  the  decree  of  the  orphans'  court  would  protect 
the  executor,  and  the  decree  asked  of  this  court  would  be  denied,  for 
reasons  which  we  think  are  obvious.  As,  however,  the  decree  asked 
for  is  a  money  decree,  and  a  finding  simply  of  the  sum  due  on  the 
accounting,  we  see  in  the  decree  of  the  orphans'  court  no  hindrance 
to  such  a  decree  being  entered  by  this  court. 

We  have  advisedly  confined  the  question  to  the  legal  effect  of  the 
decree  of  the  orphans'  court  because  this,  as  before  intimated,  may 
be  a  different  thing  from  the  practical  consequences.  If  the  whole 
estate  of  a  decedent  be  distributed  before  a  creditor  secures  pa)mient 
of  his  money  and  there  is  no  other  estate,  he  is  in  the  same  situation 
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of  any  plaintiff  who  has  secured  a  judgment,  but  is  unable  to  find  any 
property  of  the  defendant  "out  of  which  to  satisfy.  The  latter  fact 
is  no  more  reason  for  denying  judgment  in  the  one  case  than  the  other. 
If  there  are  assets  still  in  the  hands  of  the  executor,  or  after  discov- 
ered assets  are  found,  he  can  present  the  judgment  as  proof  of  his 
claim,  and  this  judgment  (subject  to  the  qualification  before  stated) 
would  be  conclusive  of  the  liability  and  the  amount.  There  is  nothing 
inconsistent  or  conflicting  in  the  two  decrees.  If  the  decree  of  the 
orphans'  court  was  too  soon  for  the  plaintiffs'  purposes,  that  was  due 
to  their  delays,  not  to  the  diligence  of  the  court. 

The  res  adjudicata  principle  upon  which  one  branch  of  the  defense 
is  based  has  no  application.  The  orphans'  court  never  did  adjudicate 
the  question  now  presented,  and  full  effect  can  be  given  to  both  de- 
crees. That  the  orphans'  court  had  jurisdiction  to  make  an  adjudica- 
tion does  not  prove  that  they  did.  What  it  did  decree  was  that  the 
executor  sell  and  transfer  certain  assets  of  the  estate.  This  the  execu- 
tor has  done,  and  what  was  thus  decreed  cannot  be  disturbed  by  the 
plaintiffs,  or  by  any  one,  except  through  and  by  an  application  to  that 
court.  This  decree  will,  however,  in  no  way  interfere  with  that  court 
at  a  second  audit  of  the  estate,  should  there  be  one,  giving  full  effect 
to  any  final  decree  of  this  court,  and  awarding  the  remaining  assets 
of  the  estate  as  it  may  deem  proper.  To  sum  it  all  up :  The  decree 
of  this  court  has  no  other  effect  and  is  in  no  wise  different  in  this 
respect  from  a  judgment  which  the  plaintiffs  might  have  obtained  in 
an  action  at  law  in  the  common  pleas,  and  is  not  otherwise  affected 
by  the  decree  of  distribu86n  in  the  orphans'  court. 

[8]  Another  branch  of  defense  is  that  after  the  sale  of  this  stock 
the  executor,  no  longer  being  in  possession  of  the  res,  cannot  be  called 
upon  to  account,  and  that  the  claim  of  the  plaintiffs  became  one  of  a 
creditor  only,  and  their  only  remedy  that  of  securing  a  judgment  in 
an  action  at  law.  For  this  are  cited  Thompson's  Appeal,  22  Pa.  16; 
Lebanon  Estate,  166  Pa.  622,  31  Atl.  334;  Commonwealth  v.  Trades- 
man, 250  Pa.  372,  95  Atl.  574. 

We  see  no  value  in  this  defense,  and  none  is  probably  meant  to 
be  asserted  beyond  that  of  the  statute  of  limitations,  which  has  al- 
ready been  discussed.  The  proposition  as  laid  down,  however,  is  far 
too  broad.  As  an  assurance  against  an  overstatement  of  what  the 
position  of  counsel  for  defence  is,  we  quote  the  language  in  which  it 
is  stated.  This  is  that,  when  there  is  no  longer  possession  of -the 
specific  property  belonging  to  the  trust  estate,  the  claim  of  the  cestuis 
que  trustent  is  that  "of  a  creditor  only,  and  their  only  action  one  at 
law,"  and  that  a  trustee,  or  at  least  the  estate  of  a  deceased  trustee, 
is  not  "bound  to  account  when  he  has  not  possession  of  the  res." 

There  is  involved  in  the  position  of  counsel  another  one,  not  stated, 
which  has  merit,  to  wit,  that  if  the  cestuis  que  trustent  resort  to  an 
action  at  law  (to  which,  of  course,  they  could  resort,  if  they  so  elected) 
the  statute  of  limitations  might  in  a  proper  case  be  successfully 
pleaded,  and  the  further  position  that,  where  the  statute  would  be  a 
good  defense  at  law,  the  same  defense  in  principle  may  be  interposed 
in  equity.     This,  however,  is  an  "if"  proposition,  and  not  the  one 
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before  us.  The  question  is,  in  its  broadest  form,  whether  a  trustee, 
who  has  sold  the  trust  property  and  converted  the  proceeds  to  his  own 
use,  is  thereby  relieved  from  his  obligation  to  account,  and  is  subject 
only  to  an  action  in  assumpsit  The  statement  of  the  proposition  would 
seem  to  carry  with  it  its  own  refutation.  It  certainly  would  not  ap- 
ply to  a  defaulting  executor,  whether  the  executor  himself,  or  his 
executor,  if  he  were  deceased,  was  cited  to  account,  because  the  ac- 
counting there  must  be  in  the  orphans'  court.  We  tfiink  there  is  the 
same  liability  to  account  if  the  accountant,  instead  of  being  an  executor 
and  required  to  account  in  the  orphans'  court,  were  the  kind  of  a 
trustee  who  could  be  required  to  account  in  the  court  of  common 
pleas  sitting  either  (under  the  Pennsylvania  system)  as  a  court  of  law 
or  in  equity.  Here,  again,  the  accounting  might  be  of  such  a  char- 
acter and  of  such  complexity  as  to  compel  a  resort  to  equity.  ^  There 
might,  of  course,  be  this  difference:  That  the  obligation  of  the  trustee 
was  such  as  that  the  cestuis  que  trustent  could  waive  their  right  to 
an  account  and  sue  in  assumpsit 

The  question  before  us  is  a  very  different  one,  not  whether  they 
might  sue  in  assumpsit,  but  whether  they  were  bound  to  do  so.  In 
other  words,  whether  a  defaulting  accountant  (or  his  executor)  could 
deprive  them  of  their  right  to  an  accounting.  The  answer  would 
seem  to  be  so  dearly  indicated  as  not  to  require  statement  None  of 
the  cases  cited  indicate  anything  to  the  contrary.  The  rulings  there 
made  were  based  upon  the  physical  fact  (rather  than  upon  any  legal 
principle)  that  the  trust  property  had  di^peared  or  could  not  be 
followed. 

The  necessities  of  the  case  required  the  court  to  find  that  the  ces- 
tuis que  trustent  could  not  take  any  specific  property,  but  must  con- 
tent themselves  with  a  money  claim,  and  such  money  claim  gave  them 
no  priority  of  payment  out  of  general  funds  over  other  creditors.  It 
is  proverbial  that  "necessity  knows  no  law."  This,  therefore,  is  a  prac- 
tical result  finding,  and  not  a  ruling  that  the  legal  effect  was  to  limit 
the  rights  of  the  claimants. 

The  ruling  heretofore  made  by  this  court,  which  seems  to  be  thought 
to  have  some  bearing,  clearly  has  none.  The  ruling  was  that  no  suc- 
cessor would  be  appointed  to  a  trustee,  where  there  were  no  duties 
to  be  performed  and  the  trust  had  become  a  mere  "dry  trust,"  and 
where  the  property  formerly  held  in  trust  had  become  the  property 
of  the  beneficiaries.    The  reasons  for  so  ruling  are  obvious. 

[7]  This  brings  us  finally  to  a  finding  of  the  proper  principle  upon 
which  the  accounting  is  to  proceed,  or,  if  this  were  an  action  at  law,  the 
proper  measure  of  damages.  We  have  already  indicated  what  we 
think  to  be  the  proper  principle.  We  find  ourselves  unable  to  agree 
with  the  views  of  either  party.  They  both  seem  to  us  to  be  wrong, 
or,  in  the  favorite  expression  of  a  famous  character  in  Silas  Mamer, 
to  be  "both  right  and  both  wrong."  They  are  both  wrong  in  the  view 
in  which  they  seem  to  be  in  accord  that  the  act  of  the  executor  in 
disposing  of  this  trust  property  has  the  same  legal  effect  as  if  the  trustee 
had  himself  converted  it  to  his  own  use. 

The  plaintiffs  assert  that  they  are  within  the  principle  laid  down  in 
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Montgomery  v.  Reese,  26  Pa.  143.  Were  this  an  action  for  damages 
against  John  Alexander  for  the  wrongful  conversion  by  him  of  the 
property  of  the  plaintiffs,  the  principle  applied  by  counsel  for  plaintiffs 
might  be  invoked.  Its  application  to  this  case  under  its  facts  would 
affront  the  sense  of  justice  of  any  one.  An  illustration  is  afforded  by 
the  demand  for  "dividends  plus  interest  and  compound  interest,"  and 
for  stock  privileges  given  after  the  stock  was  sold. 

[8]  The  theory  of  fact  upon  which  the  plaintiffs  were  permitted  to 
recover  was  that  their  father  held  this  stock  for  them,  and  that  they 
consented  to  his  retaining  the  dividends  received  to  be  held  for  their 
use  against  a  rainy  day.  He  was  acting  solely  for  their  good,  without 
compensation  or  other  profit  to  himself.  They  made  no  demand  up- 
on him  for  the  money,  or  even  suggested  that  they  desired  the  arrange- 
ment made  for  their  benefit  to  end  or  be  changed  in  any  way.  Because 
he  did  this  helpful  act  for  them,  the  suggestion  that  he  be  mulcted 
for  it  by  being  required  to  pay  to  them  more  than  what  of  theirs 
he  has  is  a  repellant  thought.  There  would,  of  course,  be  some  equity 
in  the  other  thought  that  he  should  hand  over  what  he  had  received 
with  its  accretions.  The  demand  of  the  plaintiffs  that  he  do  more  than 
this  partakes  too  much  of  "the  cake  and  penny  too"  characteristic. 
Had  the  decedent  converted  to  his  own  use  property  which  he  held  in 
trust,  and  attempted  to  keep  it  to  himself  by  repudiating  the  trust,  his  ' 
cestuis  que  trustent  could  demand  from  such  trustee  the  highest  value 
of  that  of  which  he  had  deprived  them,  or  the  greatest  possible  sum 
he  had  received  from  its  detention.  The  cost  to  the  beneficiaries  of 
the  benefit  of  this  rule  would  be  that,  the  trust  relations  having  been 
ended  and  repudiated,  they  must  establish  their  rights  within  the  time 
limit  prescribed  by  the  statute  of  limitations  for  actions  at  law  and  the 
doctrine  of  laches  in  equitable  proceedings.  The  very  familiar  saying 
that  "a  party  cannot  blow  hot  and  blow  cold  at  the  same  time"  applies 
to  these  plaintiffs.  Had  it  been  found  to  be  the  fact  that  the  father  in 
this  case  had  broken  faith  with  his  children,  so  as  to  subject  him  to 
the  measure  of  liability  now  asked  to  be  applied,  they  would  have  lost 
out  altogether,  because  they  would  have  convicted  themselves  of 
laches  many  times  over.  Having  been  acquitted  of  laches  on  the 
theory  that  the  father  held  for  them  under  an  acknowledged  and  rec- 
ognized trust  up  to  the  time  of  his  death,  and  that  there  was  because 
of  this  no  requirement  on  their  part  to  bring  an  action  or  file  a  bill  in 
equity,  and  in  consequence  no  date  from  which  a  statute  of  limitations 
would  begin  to  run  or  laches  attach,  they  surely  caimot  now  be  heard 
to  demand  an  accounting  on  the  theory  of  an  opposite  state  of  facts. 

The  situation  presented  as  a  concrete  case  is  this:  Had  the  case 
been  tried  on  the  theory  of  a  tortious  conversion  of  trust  property  by 
the  trustee,  the  call  upon  the  beneficiaries  to  assert  their  rights  would 
have  begun,  and  they  clearly  would  have  been  out  of  court  by  their 
failure  to  assert  them.  The  case  was,  however,  tried  and  ruled  upon 
the  opposite  theory  and  finding  of  facts  that  the  trust  existed  and  was 
recognized  and  acknowledged  by  the  trustee  up  to  the  time  of  his  death, 
and  hence  there  was  no  need  for  the  cestuis  que  trustent,  and  no  call 
upon  them,  to  do  anything  to  establish  a  trust  which  was  not  denied, 
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and  hence  no  laches  on  their  part.  Having  so  found,  we  surely  can- 
not yield  to  a  demand  that  we  now  reverse  the  finding  and  award  an 
accounting  on  the  basis  of  an  opposite  finding  of  facts.  Such  a  re- 
versal, if  we  did  so  yield,  would  lead  to  a  dismissal  of  plaintiffs'  bill. 

Counsel  for  plaintiffs  seem  to  be  strongly  imbued  with  the  thought 
that  the  executor  did  a  wrong  thing  in  not  recognising  the  existence 
of  the  trust  and  the  ownership  of  the  plaintiffs  in  these  shares  of  stock, 
and  that  in  consequence  the  estate  must  be  visited  with  all  the  conse- 
quences of  an  attempt  by  a  trustee  to  convert  the  trust  property.  In 
other  words,  he  treats  the  estate  (represented  by  the  executor)  as  if  it 
were  the  original  trustee,  and  because  certain  accounting  liabilities 
would  have  been  visited  upon  a  trustee  for  such  bad  conduct,  the  same 
consequences  are  visited  upon  the  estate.  The  fallacy  lies  in  ignoring 
the  fact  that  there  was  nothing  tortious  or  wrong  in  what  the  execu- 
tor did,  because  it  parted  with  the  property  in  obedience  to  the  decree 
of  the  orphans'  court;  and  if  the  practical  consequences  resulted  in 
loss  to  the  plaintiffs,  they  themselves  brought  this  about  by  not  sooner 
asserting  their  rights. 

[9]  It  only  remains  to  consider  the  bearing  which  the  fact  of  the 
indebtedness  of  John  S.  Alexander  and  of  Archibald  A.  Alexander  to 
the  estate  has  upon  the  present  decree.  We  have  already  found  that 
indebtedness  fo  be  — ■ ,  and  $3,500,  respectively. 

The  length  of  this  opinion  is  already  so  great  that  we  have  room 
only  for  a  statement  of  our  conclusion.  They  clearly  have  no  bearing 
upon  the  accounting  balance  to  be  found,  because  these  counterclaims 
are  not  within  the  well-known  principles  of  a  set-off.  At  the  same 
time,  none  of  these  plaintiffs  can  be  heard  to  ask  that  equity  be  done 
them  without  themselves  being  willing  to  do  equity.  The  principle 
invoked,  therefore,  is  that  none  of  them  should  be  permitted  to  take 
anything  out  of  the  funds  of  the  estate  until  the  one  receiving  has  paid 
into  the  estate  what  he  owes.  Nothing,  however,  can  be  taken  out  of 
this  estate  by  the  plaintiffs,  except  through  and  by  a  decree  of  the 
orphans'  court.  When,  therefore,  further  assets  of  the  estate  (if  there 
should  be  any)  come  to  be  distributed,  if  the  situation  presented  is 
that  some  of  these  claimants  by  this  decree  are  shown  to  be  entitled 
to  a  certain  sum,  and  are  shown  also  to  be  indebted  to  the  estate,  the 
court  distributing  the  fund  for  distribution  will  apply  the  proper  prin- 
ciple by  its  decree.  It  may,  of  course,  turn  out  that  there  is  no  estate 
out  of  which  the  judgment  now  rendered  can  be  realized.  If  so,  the 
plaintiffs  are  in  the  position  of  having  secured  a  judgment  which  they 
cannot  collect,  because  they  delayed  the  presentation  of  their  claim 
so  long  that  all  the  assets  out  of  which  they  might  have  been  paid  have 
passed  beyond  their  reach. 

We  therefore  confine  ourselves  to  the  one  matter  before  us,  which 
is  to  find  the  sum  which  upon  an  accounting  by  the  trustee  or  on  his 
behalf  is  due  the  plaintiffs.  This  is  done  in  the  formal  decree  filed 
herewith. 

Decree. 

And  now,  February  8,  1917,  this  cause  came  on  to  be  heard  for  an 
accounting,  and  to  be  further  heard  in  such  accounting  at  this  term 
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and  was  argued  by  counsel ;  and  thereupon,  upon  consideration  there- 
of, it  was  ordered,  adjudged,  and  decreed  (in  accordance  with  equity 
rule  71  [198  Fed.  xxxviii,  115  C.  C.  A.  xxxviii])  as  follows,  viz. : 

1.  The  prayers  of  the  bill  filed  in  said  cause  for  decrees  against  the 
Fidelity  Trust  Company  (individually).  Com  Exchange  National 
Bank,  and  Lucien  H.  Alexander,  three  of  said  defendants,  are  denied. 

2.  The  said  bill  is  dismissed  as  against  said  Fidelity  Trjust  Company 
as  an  individual  defendant,  with  costs  to  said  Fidelity  Trust  Company. 

3.  The  said  bill  is  dismissed  as  against  the  said  Com  'Exchange  Na- 
tional Bank,  one  of  said  defendants)  with  costs  to  said  Com  Exchange 
National  Bank. 

4.  The  said  bill  is  dismissed  against  Lucien  H.  Alexander,  one  of 
said  defendants,  without  costs. 

5.  John  Alexander,  in  his  lifetime  and  at  the  time  of  his  decease,  had 
and  held  60  shares  of  the  capital  stock  of  the  said  Com  Exchange 
National  Bank  (represented  by  certificate  No.  562)  in  tmst  for  the 
plaintiffs,  together  with  all  dividends  paid  by  said  bank  thereon  since 
the  dividend  declared  and  payable  in  May,  1877,  for  which  he,  in  his 
lifetime,  and  said  Fidelity  Trust  Company  as  his  executor,  since  his 
decease,  was  liable  to  account  as  such  trustee  to  the  plaintiffs  as  bene- 
ficiaries of  said  t^st,  and  the  prayer  of  said  bill  for  an  accounting 
by  said  executor  is  granted. 

6.  On  said  accounting  so  decreed  there  is  found  to  be  due  by  the 
estate  of  John  Alexander,  deceased,  to  said  several  plaintiffs  the  re- 
spective sums  following: 

Archibald  A.  Alexander,  aissignee  of  John  S.  Alexander $2,785.00 

Archibald  A.  Alexander $2,735.00 

Mary  C.  Alexander $2,735.00 

— or  a  total  sum  due  by  said  estate  of  $8,205,  together  with  interest 
on  said  respective  sums  from-  July  24,  1896.  This  decree  is  to  operate 
as  a  decree  solely  for  the  payment  of  money ;  it  being  further  decreed 
that  the  said  plaintiffs  recover  of  and  from  the  estate  of  the  said  dece- 
dent the  sums  above  mentioned,  respectively,  with  interest 

7.  The  said  plaintiffs  are  further  allowed  their  costs,  to  be  paid  by 
the  estate  of  said  decedent 
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(District  Court,  B.  D.  Pennsylvania.    December  29,  1916.) 

No.  3948. 

1.  Sales  ^s»413 — ^AonoN  fob  Bbeach — Issttbs  and  Pboov. 

Under  a  contract  by  defendant,  a  manufacturer  of  automobiles,  to 
deliver  cars  on  orders  from  defendant  f.  o.  b.  Detroit,  to  be  paid  for  on 
or  before  such  delivery,  plaintiff  could  not  recover  damages  for  failure  to 
deliver,  without  proof  that  It  gave  shipping  directions,  and  of  Its  readi- 
ness to  make  payment,  or  of  waiver  of  such  condition. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  f|  1166-1169;  Dec 
Dig.  «=»413.] 

^=s»For  othor  cases  seo  suns  topic  ft  KBT-NUMBER  in  all  K«7-Numbor«d  Digests  ft  Indexes 
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2,  Appeal  and  Ebbob  «=»882(14) — ^Xnbibuctions— Issues  and  Thkobies  ot 

Gasb. 

A  party  cannot  complain  that  a  case  was  submitted  to  the  jury  on  his 
own  theory  of  the  issues,  whether  such  theory  was  or  was  not  connect. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §  3(504 ; 
Dec.  Dig.  <8=»882(14).] 

At  Law.  Action  by  Jacob  I.  Weinstein,  trustee  in  bankruptcy  of 
the  Wallace  Automobile  Company,  Incorporated,  against  the  Stude- 
baker  Corporation.    Sur  rule  for  new  trial,   ilule  discharged. 

Jos.  Stemberger  and  Fox  &  Rothschild,  all  of  Philadelphia,  Pa.,  for 
plaintiff. 

Sheldon  F.  Potter  and  Sheldon  Potter,  both  of  Philadelphia,  Pa., 
for  defendant. 

DICKINSON,  District  Judge.  This  case  affords  an  illustration 
(although  it  is  not  quite  a  characteristic  instance)  of  that  class  of  con- 
tracts in  which  fact  and  substance  are  wholly  ignored,  and  fiction  and 
form  are  made  to  do  duty  in  their  stead.  In  fact  and  substance  the 
business  proposed  by  the  parties  to  be  done  was  the  manufacture  of 
automobiles  by  the  defendant,  to  be  delivered  to  the  plaintiff's  bank- 
rupt at  a  price,  and  to  be  sold  by  the  latter  at  another  price,  and  to  be 
paid  for  on  delivery.  The  gross  profit  to  the  bankrupt  would  there- 
fore be  the  difference  between  the  prices  thus  fixed  and  its  net  profits 
this  difference,  less  freight  and  the  expenses  of  selling  the  automo- 
biles to  the  ultimate  purchasers.  To  accomplish  this  an  agreement 
was  made  in  anticipation  of  the  contract  of  sale.  To  secure  to  the 
manufacturer  all  the  benefits  of  such  a  transaction,  without  any  of  its 
attendant  risks,  certain  writings  were  made  and  signed.  These  are 
not  with  flippancy,  but  with  earnestness,  characterized  by  counsel  for 
defendant,  as  a  jumble  of  a  contract  of  sale  which  was  no  sale,  an 
agency  agreement  which  created  no  agency,  an  order  for  automobiles 
and  its  acceptance,  which  was  neither  an  order  nor  an  acceptance,  a 
contract  of  bailment  where  there  was  no  bailment,  and,  to  crown  all, 
provisions  were  added  that  the  agreements  might  be  annulled,  and  the 
order,  or  its  acceptance,  canceled  at  will,  and  claims  for  any  breaches 
of  the  contract  were  waived.  In  fact,  he  charges  the  agreements  with 
being  so  one-sided,  inequitable,  and  lacking  in  mutuality  as  to  be  ab- 
solutely void,  and  so  meaningless  as  to  be  unenforceable.  We  may 
accept  his  characterization  without  the  concession  of  the  right  of  his 
client  to  make  a  hard  bargain  and  then  refuse  to  abide  by  it.  Indeed, 
this  seemingly  difficult  accomplishment  of  traveling  in  opposite  direc- 
tions at  one  and  the  same  time  and  of  attaining  the  unattainable  was 
nevertheless  accomplished  through  the  simple  expedient  of  entering 
into  an  agreement  setting  forth  the  terms  and  conditions  upon  which 
any  orders  given  by  the  bankrupt  for  automobiles  and  accepted  by 
the  defendant  were  to  be  deemed  to  have  been  accepted.  The  ar- 
rangement between  the  parties  was  all  embodied  in  writings,  the  only 
features  of  which  now  of  importance  to  us  are  the  following  (at  least, 
these  will  serve  as  illustrations  of  all  which  now  concern  us) : 

^=»For  other  cases  see  same  topic  ft  KEY-KUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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There  are  two  of  these  writings — the  preliminary  paper  and  the  or- 
der and  its  acceptance  already  mentioned.  The  preliminary  paper  was 
not  to  take  effect  until  and  unless  automobiles  were  ordered,  and  the 
acceptance  of  the  order  automatically  incorporated  the  preliminary 
agreement  as  a  statement  of  the  terms  and  conditions  of  acceptance. 
The  automobiles  ordered  were  to  be  delivered  f.  o.  b.  cars  at  Detroit, 
and  shipped  to  Philadelphia,  consigned  to  the  bankrupt,  but  were  to 
be  paid  for  before  or  at  the  time  they  were  put  on  the  cars.  There 
was  a  provision  that  the  defendant  might,  at  its  option,  ship  to  Phila- 
delphia with  sight  drafts  accompanying  bill  of  lading ;  the  consignee 
paying  the  freight.  There  was  also  a  provision  that  nothing  done  by 
the  defendant  should  be  construed  as  a  waiver  of  any  of  the  benefits 
of  the  contract  or  estop  it  from  thereafter  insisting  upon  its  strict 
fulfillment.  There  was  the  further  stipulation  that  the  defendant 
should  not  be  answerable  for  its  default,  due  to  strikes  or  casualties, 
and  should  not  be  responsible  for  any  failure  to  ship  or  ship  promptly, 
due  to  delays  in  manufacture,  and  that  the  defendant  might  declare 
the  agreement  off  at  any  time,  and  should  be  under  no  obligation  to 
deliver  any  automobiles  previously  ordered,  but  as  yet  undelivered. 
The  bankrupt  filed  with  the  defendant  an  order  for  300  automobiles, 
and  the  order  was  accepted  subject  to  the  terms  of  the  preliminary 
agreement.  The  order  set  forth  the  times  of  delivery  and  the  number 
and  kind  of  cars  to  be  delivered  at  each  of  the  times  mentioned.  Some 
cars  were  delivered,  but  none  at  the  times  called  for  in  the  original 
order.  The  order  was  in  part  canceled  by  the  bankrupt,  and  this  re- 
sulted in  a  cancellation  of  a  further  part  of  the  order  under  the  terms 
of  its  acceptance.  The  cars  which  were  shipped  came  to  Philadelphia, 
with  sight  drafts  accompanying  the  bills  of  lading,  and  for  some  of 
them  the  defendant  extended  indulgence  in  the  time  and  mode  of  pay- 
ment. The  bankrupt  further  asked  and  was  granted  the  privilege  of 
accepting  deliveries  of  one  type  of  car  ordered  and  not  accepting  an- 
other type,  the  order  for  which  was  canceled.  The  bankrupt  neither 
paid  nor  offered  to  pay  for  any  cars  at  time  of  shipment. 

The  action  is  by  the  trustee  in  bankruptcy,  the  claim  being  made  for 
the  lost  profits  on  the  cars  not  delivered,  less  those  the  order  for 
which  was  canceled,  and  less  also  cars  which  were  to  have  been  ship- 
ped before  the  date  when  the  first  cars  were  shipped.  The  reason  for 
this  latter  deduction  will  later  appear.  It  is  clear  that  the  transaction 
as  arranged  between  the  parties  was  in  substance  this : 

The  cars  to  be  sold  by  the  bankrupt  to  its  customers  had  not  been 
manufactured.  The  bankrupt  did  not  know  how  many  it  could  sell, 
nor  did  the  defendant  know  how  many  it  would  be  able  to  manufac- 
ture, nor  how  rapidly  it  could  turn  them  out.  Neither  party  was  will- 
ing to  bind  itself  by  a  hard  and  fast  contract.  Their  agreement  there- 
fore was  nothing  more  than  a  tentative  estimate  of  what  each  ex- 
pected, or  at  least  hoped  to  be  able  to  do.  The  defendant  sought  to 
protect  itself  by  the  reservation  of  at  least  two  rights.  One  was  to 
withhold  deliveries  unless  the  cars  were  paid  for  before  or  on  delivery. 
The  other  was,  if  the  demand  for  cars  was  accompanied  with  the  offer 
of  payment,  to  terminate  the  contract.    If  it  had  the  cars  to  spare,  it 
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was  in  a  position  to  let  them  go.  If  it  did  not  have  them,  it  could  end 
the  contract.  As  long  as  the  bankrupt  was  content  to  accept  such 
number  of  cars  as  the  defendant  was  able  to  send,  the  dealings  could 
drift  along. 

The  bankrupt  was  not  so  happily  circumstanced,  but  it  was  con- 
fronted with  a  very  practical  situation.  It  could  not  exp>ect  the  de- 
fendant to  make  an  absolute  agreement  to  deliver,  unless  it  made  an 
absolute  agreement  to  pay  for  the  cars  when  delivered,  whether  pur- 
chasers had  been  found  or  not.  It  therefore  accepted  the  only  agree- 
ment it  could  get.  There  was  a  well-founded  expectation  that  the  de- 
fendant would  be  as  willing  as  itself  to  fill  orders  for  all  cars  which 
could  be  sold.  It  did  not  attempt  to  force  the  delivery,  because  it 
knew  this  would  result  in  the  contract  being  called  oflF.  It  was  there- 
fore content  to  plead  for  the  cars  it  wanted,  instead  of  demanding 
them. 

The  discussion  of  the  defense  took  a  wide  rang-e  and  issues  of  fact 
were  presented  to  the  jury  which  had  no  proper  place  among  the  real 
issues.  The  trial  was  conducted  by  both  counsel  with  signal  ability 
and  earnestness.  If  the  trial  tactics  employed  were  open  to  question, 
it  was  in  the  bringing  into  the  defense  of  some  extraneous  matters  and 
an  over-anxiety  on  the  part  of  plaintiflf  to  meet  anticipated  defenses. 
One  of  these  features  of  defense  now  made  the  subject  of  complaint 
was  the  charge  that  the  defendant  had  been  deceived  and  misled  into 
making  the  contract  by  a  false  show  of  credit  and  financial  strength 
on  the  part  of  the  bankrupt.  It  is  now  asserted  (and  perhaps  with 
truth)  that  this  prejudiced  the  jury  against  the  plaintiff.  Obviously 
this  had  no  bearing  upon  the  issue  of  performance,  except  that  so  far 
as  deception  was  admitted  to  have  been  practiced  by  a  witness  it  went 
to  his  credibility.  The  evidence  thus  made  of  defensive  value  was  not 
only  in  the  case  without  objection,  but  was  introduced,  and  its  value 
first  discussed  and  presented  to  the  jury  for  appraisement,  by  the 
plaintiff  himself.  The  introduction  of  this  evidence  could  not,  there- 
fore, be  permitted  to  disturb  the  verdict.  To  the  mind  of  the  trial 
judge  it  had  no  value  or  bearing  upon  the  real  issues,  and  in  his  opin- 
ion was  best  disposed  of  by  ignoring  it  and  directing  the  attention  of 
the  jury  to  those  real  issues  as  the  only  ones. 

[  1  ]  With  respect  to  the  legal  merits  of  the  case  as  presented,  and 
as  in  strictness  it  should  have  been  presented,  there  is  this  to  be  said : 
The  contract  as  written  called  for  delivery  to  plaintiff  f.  o.  b.  cars  at 
Detroit  upon  payment  there  made.  The  plaintiff  was  to  pay  the 
freight  and  assumed  the  risks  of  carriage.  It  was  in  consequence  its 
right  to  select  and  name  the  carrier.  It  became,  in  further  conse- 
quence, the  first  actor,  and  could  not  claim  for  a  failure  of  the  defend- 
ant to  deliver  until  it  gave  shipping  directions  and  stood  ready  to 
make  payment  accompanying  delivery.  Kunkle  v.  Mitchell,  56  Pa. 
100. 

Plaintiff  did  nothing,  and  in  still  further  consequence  had  no  right 
to  recover  anything,  unless  this  feature  of  the  contract  was  waived  or 
changed.  The  best,  therefore,  which  could  be  done  for  the  plaintiff, 
was  to  submit  this  question  of  waiver.    This  was  done,  and  therefore 
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the  plaintiff  has  no  cause  to  complain.  Logically,  if  a  waiver  was 
found,  the  plaintiff  was  entitled  to  a  verdict,  and  nothing  remained 
except  to  assess  the  damages.  These  might  have  been  anything  from 
nominal  to  the  full  amount  claimed.  Inasmuch  as  the  defendant  fixed 
the  selling  price  of  the  automobiles,  this  price  might  have  been  taken, 
at  least  prima  facie,  as  the  market  value,  and  the  damages  determined 
on  this  basis. 

[2]  During  the  trial  of  the  cause  this  thqught  was  suggested  by 
the  trial  judge,  and  presented  to  the  plaintiff.  It  was  met  by  the 
statement  that  the  plaintiff's  view  was  that  its  damages  were  on  what 
was  virtually  an  agent's  commission  basis,  and  it  was  therefore  neces- 
sary to  prove  its  ability  to  make  sales.  This  it  sought  to  do,  and 
the  trial  judge  accepted  and  presented  its  theory  to  the  jury.  Counsel 
for  defendant  also  asserted  this  theory  to  be  the  correct  one.  If  this 
was  error  (as  it  may  be  it  was),  it  is  an  error  of  which  the  plaintiff  can- 
not now  complain. 

The  trial  judge  was  fully  justified  in  submitting  the  case  oil  this 
theory,  because  it  would  have  been  an  injustice  to  plaintiff  for  the  trial 
judge  to  have  jeopardized  plaintiff's  case  by  insisting  upon  giving 
instructions  to  the  jury  more  favorable  to  the  plaintiff  than  those  for 
which  it  asked.  After  taking  the  position  which  was  taken,  it  was  too 
late  to  return  to  the  other,  and  the  court  was  not  bound  to  charge 
otherwise  than  was  done. 

The  verdict  may  be  practically  accounted  for  by  either  of  two  pos- 
sible findings.  The  jury  may  have  found  no  waiver,  and  in  conse- 
quence no  breach.  It  is  practically  possible  they  found  the  waiver,' 
but  no  damages.  In  the  latter  event,  there  should  have  been  a  ver- 
dict for  the  plaintiff  for  nominal  damages.  It  would  have  been  well 
if  the  jury  had  been  specifically  so  instructed.  This  was,  however,  the 
logic  of  the  charge,  which  the  jury  must  be. taken  to  have  appreciated 
and  applied.  This  feature  of  the  trial  is  of  practical  value  only  as 
affecting  costs,  and  the  error  is  of  the  too  remotely  possible  kind  to 
justify  disturbing  the  verdict. 

The  financial  ability  of  the  bankrupt  to  handle  business  and  its  abil- 
ity to  make  sales  had,  it  must  be  kept  in  mind,  a  bearing  upon,  the 
question  of  the  breach  of  the  contract,  because  bearing  upon  the  ques- 
tion whether  the  nonreceipt  of  cars  was  due  to  the  default  of  the  de- 
fendant, or  due  to  the  fact  that  the  bankrupt  did  not  really  want  the 
cars  delivered,  either  because  it  could  not  finance  its  business,  or  be- 
cause it  had  no  sale  for  the  cars. 

The  real  complaint  of  the  plaintiff  is  voiced  in  the  refusal  of  the 
trial  judge  to  affirm  those  of  its  points  which  set  forth  its  right  as 
matter  of  law  to  have  a  verdict  directed  to  be  rendered  in  its  favor, 
because  it  had  introduced  evidence,  and  the  defendant  had  not,  or  at 
least  to  have  the  jury  instructed  that  the  preponderance  of  the  proofs 
was  in  its  favor.  To  have  so  charged  would  have  been  a  usurpation 
of  the  functions  of  the  jury,  and  to  relieve  the  plaintiff  of  the  burden 
placed  upon  him  to  prove  the  facts  affirmatively  to  be  established. 

The  rule  for  a  new  trial  is  discharged,  and  defendant  may  enter 
judgment  on  the  verdict  in  its  favor. 
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WELCH  et  al.  v.  UNION  CASUALTY  INS.  CO. 

In  re  O'NEIL,  Ins.  Com'r,  et  al. 

(District  Court,  B.  D.  Pennsylyania.    February  1,  19170 

No.  1655. 

L  OouBTC  ^=>493(3) — State  and  United  States  Ooubt— Rbceivees — Stock- 
H0LDEB6*  Suit — ^Dissolution. 

a  bill  by  nonresident  stockholders  of  an  insurance  company,  which 
alleges  that  by  reason  of  mismanagement  and  misappropriation  of  the 
corporation's  funds  by  its  former  officers  it  had  become  financially  em- 
barrassed and  was  pressed  by  a  number  of  suits  by  its  policy  hqlders  and 
creditors,  but  was  not  insolvent,  and  if  its  assets  and  the  misappropriated 
funds  could  be  recovered  it  could  pay  its  liabilities,  including  its  capital 
stock,  that  it  transacted  business  in  nine  different  states,  and  had  assets 
and  liabilities  therein,  and  praying  for  the  appointment  of  a  receiver, 
seeks  relief  different  from  that  sought  in  statutory  proceedings  in  the 
state  court  by  the  Attorney  General  on  information  of  the  insurance  com- 
missioner to  dissolve  the  corporation,  and  the  appointment  of  the  federal 
receiver  prior  to  the  decree  of  dissolution  in  the  state  court,  but  after 
the  institution  of  the  state  proceedings,  will  not  be  vacated  on  petition 
of  the  state  insurance  commissioner  and  Attorney  General. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  S§  1349-1352;  Dec. 
Dig.  «=s>493(3).] 

2.  COUBTS   ^=3>500 — JUKISDICTION — STATE   LaWS— APPOINTMENT   OF  RBCEIVEBS. 

Act  Pa.  April  23, 1909  (P.  L.  167),  providing  that,  whenever  a  receiver  of 
a  corporation  is  appointed  by  any  court  of  the  commonwealth  on  motion 
of  the  Attorney  General  at  the  instance  of  the  insurance  commissioner, 
he  should  forthwith  supersede  any  receiver  previously  appointed  by  any 
decree  of  any  court  of  the  commonwealth,  cannot  take  away  the  jurisdic- 
tion of  the  federal  court  under  Judicial  Code  (Act  March  8,  1911,  c.  231) 
i  24,  36  Stat  1091,  as  amended  by  Act  Dec.  21,  1911,  c  5,  37  Stat.  46 
(Comp.  St.  1913,  S  991),  giving  federal  courts  Jurisdiction  of  dvU  suits  at 
law  or  in  equity  between  citizens  of  different  states  where  more  than 
$3,000  is  involved,  to  maintain  a  receiver  in  possession  of  the  property  of 
an  Insurance  company  at  the  suit  of  a  nonresident  stockholder  to  pre- 
serve Its  assets  and  liquidate  Its  debts,  notwithstanding  a  state  decree  dis- 
solving the  corporation  at  the  Instance  of  the  commissioner. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  §§  1407.  1408 ;  Dec 
Dig.  <8=>500.] 

3.  Courts  <©=»500 — Comity — Appointment  of  Receiver. 

Where  proceedings  were  Instituted  in  a  state  court  to  dissolve  an  In- 
surance company  and  distribute  Its  assets  before  a  bill  was  filed  in  the 
federal  court  by  nonresident  stockholders  for  the  appointment  of  a  re- 
ceiver, but  the  federal  receiver  was  appointed  before  the  state  court  took 
the  res  Into  Its  possession,  and  there  was  no  advantage  to  the  creditors 
or  stockholders  In  the  state  proceedings,  while  the  necessity  of  ancillary 
proceedings  to  administer  the  corporation's  assets  and  liabilities  In  other 
states  gives  the  federal  courts  distinct  advantages,  comity  does  not  require 
the  federal  court  to  vacate  the  appointment  of  Its  receiver  and  deliver  the 
property  to  the  state  Insurance  commissioner. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  {f  1407,  1408;  Dec 
Dig.  <g=»500.] 

4.  Courts  ^=s>50O-^uri8diction — State  and  Federal  Courts — Collusion. 

In  such  a  case,  the  federal  court  would  not  retain  Jurisdiction,  if  that 
jurisdiction  had  been  obtained  in  bad  faith  or  through  collusion. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §§  1407,  1408 ;  Dec 
Dig.  <@=»500.] 

«s»For  other  cases  see  same  topic  ft  KEY -NUMBER  In  aU  Key-Numbared  Digests  it  Indexes 
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0.  CouKTs  «=»50O— Jurisdiction — State  and  Federal  Cottrts — CdlxusloN. 

Mere  allegations  of  collusion  and  bad  faith  In  the  petition  of  an  In- 
surance commissioner  to  vacate  the  appointment  by  a  federal  court  of  a 
receiver  for  an  Insurance  company  which  had  thereafter  been  dissolved 
by  the  state  court,  which  allegations  were  denied  In  the  answer  and  not 
supported  by  any  proof,  do  not  require  the  federal  court  to  vacate  the 
appointment  on  the  ground  of  collusion. 

[Ed.  Note.— For  other  cases,  see  Ck)urts,  Cent  Dig.  S§  140T,  1408;   Dec. 
Dig.  «&=5>500.] 
0.  Courts  ^=>489(1) — Jurisdiction — Concurrent  Jurisdiction  or  Federal 
Courts— Judicial  Code. 

Under  the  Judicial  Code,  which  omits  the  provision,  found  In  earlier 
Judicial  acts,  that  the  Jurisdiction  of  the  federal  court  shaU  be  concur- 
rent with  courts  of  the  several  states,  the  federal  court's  Jurisdiction  at 
the  suit  of  nonresident  stockholders  to  appoint  a  receiver  for  an  Insiu'- 
ance  company  is  not  limited  to  cases  where  the  state  court  would  have 
similar  Jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec.  Dig.  «=>489C1).] 

In  Equity.  Suit  by  Homer  G.  Welch  and  another  against  the  Union 
Casualty  Insurance  Company.  On  petition  of  J.  Denny  O'Neil,  In- 
surance Commissioner,  and  Francis  Shunk  Brown,  Attorney  Gen- 
eral, of  Pennsylvania,  for  revocation  of  appointment  of  receiver. 
Petition  dismissed. 

J.  Howard  Reber,  of  Philadelphia,  Pa.,  for  plaintiffs. 
Joseph  L.  Kun,  Deputy  Atty.  Gen.,  and  Francis  Shunk  Brown,  Atty. 
Gen.,  for  the  Commonwealth  of  Pennsylvania, 

THOMPSON,  District  Judge.  The  plaintiffs,  Homer  G.  Welch,  a 
citizen  of  New  Jersey,  and  the  Consolidated  Investment  Company, 
a  citizen  of  Delaware,  filed  their  bill  against  the  Union  Casualty  In- 
surance Company,  of  Philadelphia,  a  citizen  of  the  state  of  Pennsyl- 
vania.   The  following  facts  are  set  out  in  the  bill: 

The  plaintiffs  are  stockholders  of  the  defendant,  a  corporation  or- 
ganized under  the  laws  of  Pennsylvania,  authorized  to  transact  a  gen- 
eral casualty  and  liability  insurance  business,  with  a  capital  stock  of 
$100,000,  all  issued  and  full  paid,  and  invested  in  real  estate  in  Phil- 
adelphia, the  equipment  of  its  offices,  and  other  lawful  investments. 
The  company  was  incorporated  in  1909  and  continued  its  business 
until  1916.  During  that  period  it  conducted  a  large  business  in  nine 
different  states  of  the  United  States. 

In  February,  1916,  the  management  of  the  business  was  taken  over 
by  H.  G.  Welch,  one  of  the  plaintiffs,  L.  D.  Wood,  and  other  indi- 
viduals, for  the  purpose  of  placing  the  company  on  a  thorough  work- 
ing and  business  basis,  and  for  that  purpose  a  substantial  amount 
was  invested  in  the  purchase  of  its  capital  stock.  An  investigation 
resulted  in  the  discovery  that  the  company's  business  had  been  grossly 
and  fraudulently  mismanaged  bjr  its  former  officers  and  managers, 
and  its  books  falsified  by  them,  for  the  purpose  of  deceiving  the  pub- 
lic and  the  various  state  insurance  departments  in  the  jurisdictions 
in  which  it  was  operating,  by  writing  into  its  books  fictitious  insur- 
ance for  the  purpose  of  increasing  its  apparent  assets  from  premiums 
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to  be  collected,  by  fictitious  cancellation  on  the  books  of  a  large  por- 
tion of  its  actual  outstanding  insurance  for  the  purpose  of  decreasing 
its  apparent  reserve  liability,  by  writing  into  the  books  fictitious  excess 
premiums  presumably  due  by  reason  of  pay  roll  audits  under  its  lia- 
bility policies,  and  by  suppression  and  concealment  of  a  large  amount 
of  outstanding  liability  which  had  accrued  under  its  policies. 

Through  the  improper  and  fraudulent  conduct  of  the  company's 
business,  it  had  become  financially  involved,  and  as  soon  as  the  condi- 
tion was  ascertained  it  stopped  the  issuing  of  additional  policies,  can- 
celed a  large  portion  of  the  remaining  business,  and  within  a  short 
time  thereafter  reinsured  and  transferred  to  another  insurance  com- 
pany its  outstanding  policies,  and  no  new  insurance  has  since  then 
been  written.  Numerous  suits  have  been  instituted  against  the  com- 
pany and  are  now  pending,  and  it  is  embarrassed  by  threatened  pro-* 
ceedings  in  the  different  states  where  it  has  operated. 

It  is  alleged  that,  if  creditors  who  have  sued  and  others  who  have 
threatened  suit  are  permitted  to  obtain  judgment  and  issue  execution, 
its  assets  will  be  sacrificed,  its  business  ruined,  and  its  creditors  and 
stockholders  injured.  It  is  alleged  that,  although  the  defendant  has 
no  available  funds  at  this  time  to  meet  its  obligations,  it  is  solvent, 
and,  if  a  reasonable  time  is  permitted  to  liquidate  its  business,  its 
creditors  will  receive  the  full  amount  due  them,  and  its  stockholders 
the  full  value  of  their  holdings,  and  the  business  may  be  rehabilitated, 
but  if  suits  are  permitted  to  continue,  and  the  assets  disposed  of 
through  forced  sale  or  otherwise,  they  will  be  sacrificed  at  but  a  small 
part  of  their  real  value.  In  order  to  preserve  and  administer  the 
assets,  and  prevent  their  being  sacrificed  and  destroyed,  the  bill  prays 
for  the  appointment  of  a  receiver  and  for  general  relief. 

The  bill  was  filed  December  18,  1916.  CXi  the  same  day  an  answer 
was  filed  by  the  defendant  company,  admitting  the  allegations  in  the 
bill,  and  joining  in  the  prayer  for  the  appointment  of  a  receiver. 
Thereupon,  on  the  same  day,  a  decree  was  entered  appointing  Samuel 
W.  Cooper,  Esq.,  temporary  receiver,  with  leave  to  the  plaintiffs  to 
move  for  the  appointment  of  a  permanent  receiver  on  January  2, 
1917,  upon  10  days'  notice  to  all  known  creditors  and  parties  in  in- 
terest. 

On  December  20,  1916,  J.  Denny  O'Neil,  insurance  commissioner, 
and  Francis  Shunk  Brown,  Attorney  General,  of  Pennsylvania,  pre- 
sented a  petition  to  vacate  the  appointment  of  the  receiver,  repre- 
senting that  on  November  15,  1916,  the  Attorney  General,  at  the 
relation  of  the  insurance  commissioner,  had  filed  in  the  court  of  com- 
mon pleas  of  Dauphin  county  his  suggestion  against  the  Union  Cas- 
ualty Insurance  Company,  giving  the  court  to  understand  that  the  com- 
pany was  insolvent  and  that  its  further  transaction  of  business  would 
be  hazardous  to  its  policy  holders,  to  its  creditors,  and  to  the  public 
Thereupon  the  Dauphin  county  court  granted  a  rule  upon  the  com- 
pany to  show  cause  on  November  29,  1916,  why  the  insurance  com- 
missioner should  not  take  possession  of  its  property,  and  why  the 
court  should  not  order  the  liquidation  of  the  business  of  the  company 
and  the  dissolution  of  the  corporation,  and  enjoining  the  company, 
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its  officers,  agents,  and  employes,  from  transacting  any  business  of 
the  company  or  disposing  of  any  if  its  property. 

On  November  29,  1916,  the  company  filed  an  answer  to  the  sug- 
gestion, setting  forth  that,  since  its  incorporation,  it  had  transacted 
a  casualty  insurance  business  in  Philadelphia  up  to  May  1,  1916,  since 
which  time  it  has  written  no  new  insurance  in  this  state  or  elsewhere. 
It  denied  that  it  was  insolvent,  and  that  a  further  transaction  of  busi- 
ness would  be  hazardous  to  its  policy  holders,  its  creditors,  and  to 
the  public,  and  denied  any  necessity  for  the  appointment  of  a  receiver. 
On  November  27,  1916,  the  company  appeared,  by  its  counsel,  in 
the  Dauphin  county  court,  and  in  open  court  agreed  that  December 
19th,  at  10  o'clock  a.  m.  should  be  fixed  as  the  time  for  a  hearing. 

On  December  19th  (the  day  after  the  entry  of  the  decree  appointing 
the  receiver  in  this  case),  the  Dauphin  county  court,  having  taken 
jurisdiction  on  November  IS,  1916,  proceeded  to  a  hearing,  and,  after 
full  hearing,  entered,  on  the  same  day,  a  formal  decree,  in  which  it 
finds  that  the  company  is  insolvent,  and  that  its  further  transaction 
of  business  will  be  hazardous  to  its  policy  holders,  its  creditors,  and 
the  public,  and  ordered,  adjudged,  and  decreed  that  the  company — 

''be  and  the  same  is  hereby  dissolved,  and  its  corporate  existence  ended,  and 
the  liquidation  of  the  business  of  said  corporation  is  hereby  ordered,  said  liqui- 
dation to  be  made  by  and  under  the  direction  of  the  insurance  commissioner  of 
the  commonwealth  and  in  accordance  with  the  provisions  of  the  act  of 
June  1,  1911  (P.  L.  599) ;  and  it  is  hereby  further  ordered  that  the  said  disso- 
lution of  said  corporation  shall  take  effect  upon  the  entry  of  certified  copy  of 
this  order  in  the  office  of  the  prothonotary  of  Philadelphia  county." 

The  petition  alleges  that  a  copy  of  the  decree  of  the  Dauphin  county 
court  has  been  filed  as  provided  by  law  in  the  prothonotary's  office  of 
Philadelphia  county.  The  proceedings  in  the  Dauphin  county  court 
were  had  and  the  decree  entered  under  the  provisions  of  the  act  of 
assembly  of  Pennsylvania  of  June  1,  1911  (P.  L.  599),  providing  for 
dissolution  of  insurance  companies  .and  the  liquidation  of  their  assets, 
under  the  supervision  of  the  insurance  commissioner  of  Pennsylvania. 

The  petition  represents  that  the  commonwealth  of  Pennsylvania  has 
established  a  complete  system  for  the  regulation  and  control  of  in- 
surance companies  created  by  it  and  operating  under  its  laws,  and 
for  the  liquidation  of  such  companies,  and,  under  the  act  of  1911,  has 
vested  exclusive  jurisdiction  for  that  purpose  in  the  court  of  common 
pleas  of  Dauphin  county,  or  the  court  of  any  county  in  which,  the 
principal  office  of  such  corporation  is  located.  The  act  of  April  23, 
1909  (P.  L.  167),  provides  that  whenever  a  receiver  of  a  corporation 
is  appointed  by  any  court  of  this  commonwealth  on  motion  of  the  At- 
torney General  at  the  instance  of  the  insurance  commissioner,  such 
receiver  shall  forthwith  supersede  any  receiyer  previously  appointed 
by  the  decree  of  any  court  of  this  commonwealth. 

The  petition  represents  that  the  District  Court  of  the  United  States 
has  no  power  or  authority  to  decree  the  dissolution  of  a  corporation 
created  by  the  commonwealth  of  Pennsylvania,  nor  the  right  or  au- 
thority to  supersede  and  take  away  the  control  vested  in  the  insurance 
commissioner  of  Pennsylvania,  and  the  court  of  common  pleas  of 
Dauphin  county,  or  the  court  where  the  principal  office  of  an  insur- 
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ance  corporation  is  located,  nor  the  right  to  wind  up  the  aff^rs  of  a 
Pennsylvania  corporation  so  created  and  subject  to  the  supervision 
of  the  insurance  commissioner;  that,  under  the  comity  existing  be- 
tween the  courts  of  the  state  and  federal  courts,  this  court  should 
regard  the  proceedings  instituted  in  the  court  of  common  pleas  of 
Dauphin  county  in  this  case  as  a  state  court  would  be  bound  to  regard 
them  under  the  laws  of  the  state  of  Pennsylvania ;  that  the  decree  of 
the  Dauphin  county  court,  made  in  this  case  on  November  29,  1916, 
enjoined  the  Union  Casualty  Insurance  Company,  its  officers,  agents, 
and  employes,  from  transacting  any  of  the  business  of  the  company 
or  disposing  of  any  of  its  property;  and  that  the  application  made 
in  this  court  in  the  present  suit  at  the  instance  of  the  officers  of  the 
company,  Linden  D.  Wood  and  Homer  G.  Welch,  its  principal  stock- 
holders, violated  both  the  letter  and  spirit  of  the  said  injunction. 

The  petition  further  represents  that  the  application  for  a  receiver 
made  to  this  court  was  made  in  bad  faith  and  for  the  sole  purpose 
of  preventing  the  Dauphin  county  court  from  ordering  the  dissolution 
of  said  corporation  and  directing  the  insurance  commissioner  to  wind 
up  its  affairs  under  the  laws  of  Pennsylvania,  and  for  the  purpose 
of  securing  friendly  receivers  to  be  appointed,  so  that  the  methods  of 
Linden  D.  Wood  and  Homer  G.  Welch,  principal  owners  of  said  cor- 
poration, in  conducting  the  affairs  thereof,  would  not  be  investigated 
or  exposed.  The  petition  represents  that  the  order  appointing  Samuel 
W.  Cooper  receiver  of  said  corporation  was  improvidently  made,  and 
prays  that  the  appointment  be  revoked,  and  the  receiver  directed  to 
turn  over  all  of  the  books  and  assets  of  the  corporation  to  J.  Denny 
O'Neil,  insurance  commissioner,  appointed  to  liquidate  said  corpora- 
tion by  the  Dauphin  county  court. 

Upon  the  said  petition,  this  court  granted  a  rule  to  show  cause,  re- 
turnable January  2,  1917.  To  this  petition  and  rule,  Homer  G.  Welch 
and  Thomas  Wood,  who  is  secretary  of  the  Consolidated  Investment 
Company,  filed  an  answer  denying  that  Welch  is  one  of  the  principal 
owners  of  the  Union  Casualty  Insurance  Company,  and  averring  that, 
prior  to  the  hearing  in  the  Dauphin  county  court  on  December  19, 
1916,  the  Attorney  General  and  judges  of  said  court  were  given  notice 
by  service  of  certified  copies  of  the  appointment  and  qualification  of 
Samuel  W.  Cooper  as  receiver ;  that,  notwithstanding  said  notice,  the 
Attorney  General  proceeded  with  the  hearing  and  the  court  entered 
its  decree.  The  answer  denied  exclusive  jurisdiction  of  the  Dauphin 
county  court,  or  of  the  court  of  any  county  in  which  the  principal 
office  of  the  corporation  is  located,  and  denied  that  the  jurisdiction 
conferred  by  the  act  of  June  1,  1911,  in  any  manner  can  affect  the 
jurisdiction  of  this  court. 

It  is  pointed  out  that  the  suit  in  equity  in  this  case  is  not  a  proceed- 
ing for  the  dissolution  of  the  company,  and  therefore  the  act  of  April 
23,  1909,  has  no  application  to  the  facts  of  this  case,  refers  only  to 
proceedings  pending  in  different  courts  of  the  commonwealth,  and  has 
no  application  to  a  proceeding  under  the  federal  jurisdiction.  It  is 
claimed  that  this  court  has  jurisdiction  under  the  bill  to  appoint  a 
receiver  to  administer  the  affairs  of  the  corporation  for  the  purposes 
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set  forth  in  the  bill  in  equity^  and  with  the  powers  set  forth  in  the 
decree  in  this  case. 

It  is  denied  that  this  court  should,  under  the  comity  existing  be- 
tween state  and  federal  courts,  regard  the  proceedings  instituted  in 
the  Dauphin  county  court,  and  it  is  claimed  that,  under  that  comity, 
the  Dauphin  county  court,  having  notice  of  the  appointment  of  the 
receiver  by  this  court,  should  have  regarded  the  proceedings  instituted 
in  this  court,  and  should  have  refused  to  proceed  with  a  hearing  and 
decree.  It  is  denied  that  the  application  for  the  appointment  of  a  re- 
ceiver in  this  case  violated  the  injunction  of  the  Dauphin  county  court, 
and  it  is  averred  that  the  bill  for  the  appointment  of  a  receiver  in  this 
court  was  instituted  by  them  as  stockholders  of  the  defendant  cor- 
poration for  the  sole  and  exclusive  purpose  of  having  the  assets  and 
property  of  the  defendant  company  preserved  for  the  best  interest  of 
all  of  its  creditors  and  stockholders.  It  is  denied  that  the  bill  in  equity 
for  the  appointment  of  receiver  was  filed  in  bad  faith  and  for  the  pur- 
pose of  preventing  the  court  of  common  pleas  of  Dauphin  county  from 
ordering  dissolution  of  the  corporation  and  directing  the  insurance 
commissioner  to  wind  up  its  affairs  under  the  insurance  laws  of  Penn- 
sylvania, It  is  denied  that  the  bill  was  filed  for  the  purpose  of  securing 
friendly  receivers,  so  that  the  methods  of  conducting  its  affairs  should 
not  be  investigated  or  exposed. 

It  is  averred  that  the  sole  purpose  in  filing  the  bill  was  to  have  the 
affairs  of  the  company  administered  by  the  federal  courts,  thereby 
removing  from  its  administration  any  local  or  factional  differences, 
and  so  that  there  might  be  appointed  an  absolutely  independent  and 
impartial  receiver  to  take  charge  of  the  assets,  to  preserve  them,  to 
conduct  such  investigation  as  the  circumstances  might  warrant,  and 
it  is  averred  that,  if  the  receiver  faithfully  performs  the  duties  of  his 
office,  by  conserving  the  assets  and  realizing  their  full  value,  and  by 
the  institution  of  legal  proceedings  against  parties  who  have  defraud- 
ed the  stockholders,  or  improperly  managed  the  business,  he  will  real- 
ize a  sum  sufficient  to  pay  all  claimants  of  the  corporation  in  full,  to 
hold  its  stock  intact  for  its  full  par  value,  that  there  will  be  remaining 
in  the  hands  of  said  receiver  a  substantial  sum  in  addition  thereto, 
and  that  the  corporation,  if  permitted  to  do  so  by  the  insurance  laws 
of  Pennsylvania,  can  continue  as  a  solvent  corporation  and  properly 
perform  all  of  its  functions. 

It  is  claimed  that  the  affairs  of  the  company  can  be  administered 
far  more  successfully,  economically,  and  expeditiously  by  the  federal 
courts  of  the  United  States  than  by  the  insurance  department  of  Penn- 
sylvania, that  the  defendant  company's  business  has  been  conducted 
in  nine  different  states  in  the  Union,  and  it  has  liabiHties  and  assets 
in  all  of  said  states.  It  is  alleged  that  there  is  deposited  with  the 
insurance  department  of  the  state  of  Ohio  the  sum  of  $50,000;  that 
the  receiver  appointed  by  this  court  has  been  appointed  ancillary  re- 
ceiver by  the  federal  court  in  Ohio,  and  has  qualified  and  is  now  per- 
forming his  duties  under  that  appointment ;  that  he  has  assumed  the 
duties  of  his  office,  and  has  proceeded  with  the  performance  of  the 
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same,  and,  if  he  were  ousted  from  office,  it  would  be  to  the  great  detri- 
ment of  the  creditors  and  stockholders. 

The  answer  attacks  the  constitutionality  of  the  act  of  June  1,  1911 
(P.  L.  599),  upon  several  grounds  set  forth  at  length.  The  answer 
alleges,  upon  information  and  belief,  that  exceptions  to  the  decree  of 
the  Dauphin  county  court  of  December  19,  1916,  have  been  filed  in 
that  court,  and  that  the  decree  of  dissolution  and  liquidation  is  being 
vigorously  contested  by  the  company. 

An  answer  was  also  filed  by  the  receiver,  setting  forth  that  upon 
his  appointment  and  qualification  on  December  18,  1916,  he  took  pos- 
session of  the  assets  of  the  company ;  that  on  the  day  of  his  appoint- 
ment he  was  informed  of  the  institution  of  the  dissolution  proceedings, 
and  that  a  hearing  would  take  place  on  the  following  day,  December 
19th,  and  that,  prior  to  the  hearing,  he  gave  notice  to  the  Attorney 
General  and  the  judges  of  the  Dauphin  county  court,  by  service  of  a 
certified  copy  of  his  appointment  and  qualification ;  that  the  business 
of  the  company  is  most  complicated  and  intricate ;  that  it  has  been  in 
business  for  a  period  of  about  nine  years,  during  which  time  it  has 
written  thousands  of  policies  of  casualty  insurance  of  different  classes  ; 
that  he  gave  notice  of  the  hearing  upon  the  application  to  make  the 
receivership  permanent  to  approximately  3,000  creditors  and  possible 
claimants,  located  in  nine  different  states ;  that  the  debts  of  the  com- 
pany consist  mostly  of  balances  due  by  former  policy  holders  and 
brokers  throughout  the  United  States;  that  he  has  notified  a  large 
number  of  said  debtors,  endeavoring  to  collect  the  amounts  due  by 
adjustment  or  otherwise ;  that  a  number  of  attorneys  throughout  the 
country  have  accounts  in  their  hands  for  collection,  and,  in  certain  in- 
stances, have  collected  the  same  and  are  deducting  from  the  moneys 
in  their  hands  certain  sums  due  them  for  services;  that  among  the 
assets  there  was  deposited  with  the  insurance  department  of  the  state 
of  Ohio  $50,000;  that  on  December  20th  he  was  appointed  ancillary 
receiver  by  the  United  States  District  Court  for  the  Southern  District 
of  Ohio,  Eastern  Division,  and  has  qualified  as  such,  and  that  pro- 
ceedings are  pending  in  Ohio  to  attach  the  fund  referred  to;  that 
there  are  about  1,000  unadjusted  claims  and  suits  filed  against  the 
company,  many  of  which  are  first  formal  notices,  while  many  others 
are  formal  proofs  as  to  the  actual  damages  for  which  it  is  claimed 
the  company  is  liable,  and  the  receiver  is  of  the  opinion  that  many 
of  them  can  be  adjusted  on  very  satisfactory  terms ;  that  there  are 
numbers  of  suits  pending  against  the  company  in  Pennsylvania  and 
elsewhere,  which  need  immediate  attention.  *  It  is  further  averred  that 
at  this  time  there  are  approximately  263  suits  pending  against  policy 
holders  in  which  counsel  has  been  retained  to  defend  the  same; 
that  these  cases  are  on  the  trial  list,  and  are  to  be  tried  at  an  early 
date;  that  until  February,  1916,  the  company  was  operated  primarily 
through  its  officers  and  other  parties  named,  and  that  apparently  dur- 
ing said  period  its  affairs  were  conducted  in  an  illegal  and  improper 
manner.  ' 

The  receiver  sets  out  in  detail  alleged  illegal  acts  of  those  in  prior 
control  of  its  business  and  their  misapplication  of  its  funds.    He  fur- 
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ther  charges  falsification  of  the  books  of  the  company  as  alleged  in  the 
bill.  He  alleges  that,  by  reason  of  the  improper  conduct  of  the  busi- 
ness and  the  fraudulent  appropriation  of  funds,  he,  as  receiver,  is  pre- 
paring to  institute  legal  proceedings  against  the  parties  alleged  to  be 
responsible  to  recover  the  amounts  which  he  believes  have  been  fraud- 
ulently taken  from  the  company ;  that  from  the  facts  so  far  developed, 
if  the  estate  is  properly  and  carefully  administered,  the  assets  are  suffi- 
cient to  pay  all  creditors  and  stockholders  in  full ;  that  the  company 
is  solvent,  and  that  there  is  every  reason  to  believe  that  its  affairs 
may  be  placed  in  such  condition  as  to  enable  the  defendant  company 
to  again  operate  its  business  with  the  permission  of  the  insurance 
department. 

[  1  ]  The  bill  under  which  the  receiver  was  appointed  is  a  stockhold- 
er's bill,  and  the  parties,  the  rights,  and  the  remedies  in  this  suit  differ 
essentially  from  those  in  the  proceeding  brought  in  the  Dauphin  coun- 
ty court  at  the  suggestion  of  the  Attorney  General.  The  bill  sets  out 
that,  by  reason  of  fraudulent  acts  of  former  officers  of  the  company 
and  the  misappropriation  of  its  assets,  it  has  become  financially  em- 
barrassed, is  pressed  by  numerous  suits  at  the  instance  of  policy  hold- 
ers and  creditors,  and  that,  while  financially  embarrassed,  it  is  not  in- 
solvent, but  that  its  assets  are  sufficient  to  pay  its  debts;  that  the 
appointment  of  a  receiver  is  necessary  to  protect  the  interests  of  the 
creditors  and  stockholders  of  the  corporation,  to  recover  its  assets, 
to  recover  from  its  former  officials  and  others  moneys  misappropri- 
ated, and  to  pay  its  creditors ;  that  its  business  is  transacted  in  nine 
different  states  in  the  Union ;  that  it  has  assets  and  liabilities  in  other 
states  than  Pennsylvania,  and  the  plaintiffs  ask  relief  which  is  not 
similar  to  that  asked  for  in  the  statutory  proceeding  had  in  the  Dau- 
phin county  court. 

As  stated  by  Judge  Gray  in  the  case  of  Lyon  v.  McKeefrey  et  al, 
171  Fed.  384,  96  C.  C.  A.  340,  referring  to  a  proceeding  under  the 
Pennsylvania  Banking  Act  (Act  Feb.  11,  1895  [P.  L.  4])  similar  to 
the  statutory  proceeding  had  in  the  Dauphin  county  court : 

"The  judicial  proceeding?  Ib  not  one  that  may  be  instituted  by  private  par- 
tieft,  but  by  the  Attorney  General  of  the  state,  acting  on  behalf  of  the  common- 
wealth and  in  the  interest  of  the  public.  Such  a  proceeding  is  not  one  of 
which  a  United  States  court  can  have  concurrent  Jurisdiction.  It  does  not  in- 
volve a  controversy  between  private  parties,  whether  citizens  of  the  same 
state  or  of  different  states." 

The  distinction  was  pointed  out  by  Judge  Wilson  in  his  opinion 
adopted  as  the  opinion  of  the  Supreme  Court  in  the  case  of  Jones  v. 
Lincoln  Savings  &  Trust  Co.,  222  Pa.  325,  71  Atl.  209,  in  the  following 
language : 

"All  of  the  specific  reasons  urged  upon  our  attention  by  the  Attorney  Gen- 
eral are  wrapped  up  in  the  contention  that,  when  the  court  in  Dauphin  county 
made  its  decree  appointing  a  receiver,  the  bars  were  raised  against  any 
further  proceeding  by  this  court  under  the  bill  filed  here.  We  are  not  able 
to  agree  with  that  view  of  the  question,  not  because  we  think  it  to  be  of  any 
importance  who  shall  receive  the  fees  or  commissions  that  may  accrue  to  a 
receiver,  but  because  we  fail  to  find  in  the  statute  any  provision  which  gives 
to  the  proceedings  brought  in  the  name  of  the  commonwealth  any  such  exclu- 
sive force  as  \b  claimed  for  them.    We  have  not  been  aaked  by  the  plaintiff 
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to  do  anything  which  the  statute  referred  to  above  authorizes.  We  are  not 
asked  to  dissolve  the  corporation.  We  are  not  asked  to  give  time  for  making 
good  an  impaired  capital,  or  to  make  a  decree  based  upon  proofs  of  unsafe  or 
improper  conduct  of  business.  On  the  contrar3',  we  are  asked  only  to  give  a 
relief  which  is  customary,  and  often  afforded,  and  which  has  no  reference 
whatever  to  the  remedies  of  a  public  character  that  the  statute  affords.  So 
far  as  we  can  see,  there  is  nothing  in  any  proper  action  which  we  have  taken, 
or  may  hereafter  take,  in  the  case,  that  will  interfere  with  the  commonwealth's 
effecting  all  that  ought  to  be  done,  in  any  interest  Which  needs  to  be  guarded, 
without  impinging  upon  the  previously  acquired  Jurisdiction  of  this  court." 

See,  also.  Treat  v.  Penna.  Mutual  Life  Ins.  Co.,  199  Pa.  326,  49  Atl. 
84,  85  Am.  St.  Rep.  788. 

The  Attorney  General,  however,  contends  that  the  case  is  ruled  to 
the  contrary  by  the  decision  of  Judge  Gray,  speaking  for  the  Circuit 
Court  of  Appeals  for  this  circuit  in  the  case  of  Lyon  v.  McKeefrey, 
above  referred  to.  In  that  case  Judge  Gray  followed  the  ruling  in 
Jones  v.  Lincoln  Savings  &  Trust  Co.,  and  held  that  the  act  of  1895, 
creating  a  state  banking  department  and  providing  for  the  winding 
up  of  corporations  doing  a  banking  business  at  the  suit  of  the  Attor- 
ney General,  in  case  of  insolvency  or  interest  of  the  public,  did  not 
impair  the  jurisdiction  of  the  federal  courts  to  entertain  a  suit  by  non- 
resident creditors  of  a  Pennsylvania  corporation  doing  a  banking 
business  and  unable  to  pay  its  debts  as  they  matured,  for  the  liquida- 
tion of  its  assets  and  an  application  thereof  to  its  debts  through  the 
agency  of  a  receiver,  but  that  where,  after  the  appointment  of  a  re- 
ceiver by  the  federal  court,  the  Attorney  General,  under  the  state  stat- 
ute, obtained  a  final  decree  dissolving  the  corporation  and  appointing 
a  receiver,  when  purposes  for  which  the  federal  court's  jurisdiction 
was  invoked  had  been  subserved  by  the  payment  in  full  of  all  of  the 
debts  of  the  corporation,  the  federal  court  would  not  then  order  the 
payment  of  a  surplus  in  the  hands  of  its  receiver  either  to  the  corpora- 
tion or  to  its  stockholders,  but  would  order  it  turned  over  to  the 
receiver  appointed  in  the  dissolution  proceedings  in  the  state  court  for 
distribution. 

[2]  It  is  urged,  however,  that  under  the  Pennsylvania  act  of  April 
23,  1909  (P.  L.  167),  apparently  passed  to  overcome  the  effect  of  the 
decision  in  Jones  v.  Lincoln  Savings  &  Trust  Co.,  supra,  which  pro- 
vides that  the  receiver  of  a  corporation  appointed  by  a  state  court  at 
the  instance  of  an  individual  shall  be  superseded  by  a  receiver  ap- 
pointed at  the  instance  of  the  Attorney  General,  this  court  is  bound  by 
comity  to  stand  in  the  position  in  which  it  is  contended  a  state  court 
would  stand  because  of  the  provisions  of  that  act,  and  to. vacate  the 
appointment  of  its  receiver.  Even  if  the  act  of  1909  would  oust  the 
jurisdiction  of  a  state  court  of  common  pleas  in  a  suit  like  the  present, 
because  the  statutory  dissolution  proceedings  were  pending  and  a  re- 
ceiver had  been  appointed  under  such  proceeding,  and,  if  the  act  had 
been  in  effect,  it  would  have  ousted  the  jurisdiction  in  the  case  of  Jones 
V.  Lincoln  Savings  &  Trust  Co.,  it  does  not  follow  that,  where  a  fed- 
eral court  has  taken  jurisdiction  in  a  suit  where  jurisdiction  is  con- 
ferred by  act  of  Congress  between  citizens  of  different  states,  its  juris- 
diction is  ousted  by  the  provisions  of  the  state  Legislature. 
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The  suit  brought  in  this  court  comes  within  the  provisions  of  sec- 
tion 24  of  tjie  Judicial  Code,  as  amended  by  the  act  of  December  21, 
1911,  providing  that  the  District  Courts  shall  have  original  jurisdic- 
tion of  all  suits  of  a  civil  nature,  at  common  law  or  in  equity,  where 
the  matter  in  controversy  exceeds,  exclusive  of  interest  and  costs, 
the  sum  or  value  of  $3,000,  and  is  between  citizens  of  different  states. 
The  rights  which  citizens  possess  under  the  Constitution  and  acts  of 
Congress  to  bring  their  suits  against  citizens  of  other  states  in  the 
federal  courts  place  a  duty  upon  the  court,  where  such  jurisdiction 
clearly  appears,  of  retaining  jurisdiction  unless,  upon  some  ground  of 
public  policy,  jurisdiction  should  be  relinquished,  or  unless  the  right 
of  jurisdiction  in  the  state  court  clearly  excludes  the  right  of  this  court 
to  retain  jurisdiction. 

"In  Hyde  v.  Stone,  20  How.  170,  175  [IS  I..  Ed.  874],  it  is  said: 
'But  this  court  has  repeatedly  decided  that  tiie  jurisdiction  of  the  courts 
of  the  United  States  over  controversies  between  citizens  of  different 
states  cannot  be  impaired  by  the  laws  of  the  states,  which  prescribe 
the  modes  of  redress  in  their  courts,  or  which  regelate  the  distribu- 
tion of  their  judicial  power.  In  many  cases  state  laws  form  a  rule  of 
decision  for  the  courts  of  the  United  States,  and  the  forms  of  proceed- 
ing in  these  courts  have  been  assimilated  to  those  of  the  states,  either 
by  legislative  enactment  or  by  their  own  rules.  But  the  courts  of  the 
United  States  are  bound  to  proceed  to  judgment  and  to  afford  redress 
to  suitors  before  them  in  every  case  to  which  their  jurisdiction  extends. 
They  cannot  abdicate  their  authority  or  duty  in  any  case  in  favor  of 
another  jurisdiction.  Suydam  v.  Broadnax,  14  Pet.  67  [10  L.  Ed. 
357] ;  Union  Bank  v.  Jolly's  Administrators  [Vaiden]  18  How.  503 
[15  L.  Ed.  472].'  This  principle  has  been  steadily  adherpd  to  by  this 
court"  Chicot  County  v.  Sherwood,  148  U.  S.  534,  13  Sup.  Ct.  695, 
37  L.  Ed.  546. 

That  jurisdiction,  as  has  often  been  decided,  is  vested  as  a  part  of 
the  judicial  power  of  the  United  States  in  its  courts  by  the  Constitu- 
tion and  acts  of  Congress  in  execution  thereof.  Without  the  assent 
of  Congress  that  jurisdiction  cannot  be  impaired  or  diminished  by 
the  statutes  of  the  several  states  regulating  the  practice  of  their  own 
courts.  McConihay  v.  Wright,  121  U.  S.  201,  7  Sup.  Ct.  940,  30  L. 
Ed.  932.  The  federal  courts  have  jurisdiction  to  the  same  extent  in  all 
the  states,  and  state  legislation  cannot  affect  it.  Boyle  v.  Zacharie,  6 
Pet.  648,  8  L.  Ed.  532 ;  Smith  v.  Railroad  Co.,  99  U.  S.  398,  25  L.  Ed. 
437. 

[3]  The  right  asserted  by  the  Attorney  General  to  have  the  re- 
ceiver appointed  in  a  suit  where  solvency  of  the  corporation  is  al- 
leged and  otherwise. properly  cognizable  under  the  equity  powers  of 
this  court,  forthwith  dismissed,  and  the  property,  which  has  come 
into  his  possession  as  an  officer  of  this  court,  turned  over  to  the  re- 
ceiver of  the  Dauphin  county  court,  is  claimed  to  be  based  upon  the 
ground  of  comity.  Before  the  bill  was  filed  in  this  case,  the  Dauphin 
county  court  had  not  yet  taken  the  res  into  its  possession  or  control. 
The  extent  to  which  the  proceeding  had  gone  consisted  only  in  the 
filing  of  the  suggestion  of  the  Attorney  General,  the  granting  of  the 
238  P.— 62 
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rule  to  show  cause,  and  a  restraining  order  upon  the  corporation  to 
prevent  its  disposition  of  its  property.  There  is  no  peculiar  advantage 
to  the  stockholders  or  to  the  creditors  pointed  out  through  having 
the  property  turned  over  for  administration  by  the  state  receiver,  and, 
in  view  of  the  business  of  the  corporation  having  been  transacted  in 
several  states,  the  ancillary  receivership  of  the  federal  court  in  the 
state  of  Ohio,  and  the  probable  necessity  for  ancillary  proceedings  in 
other  federal  districts,  where  assets  are  situate,  the  case  seems  to  be 
one  which  peculiarly  comes  within  the  advantages  of  federal  jurisdic- 
tion. Where  the  property,  as  in  the  present  case,  is  first  in  the  posses- 
sion of  this  court,  the  rule  of  comity  does  not  require  it  to  relinquish 
its  jurisdiction.  Empire  Trust  Co.  v.  Brooks,  232  Fed.  641 ;  Moran 
v.  Sturges,  154  U.  S.  256,  14  Sup.  Ct.  1019,  38  L.  Ed.  981 ;  Heidritter 
V.  Elizabeth  Oil  Cloth  Co.,  112  U.  S.  294,  5  Sup.  Ct.  135,  28  L.  Ed. 
729;  In  re  Johnson,  167  U.  S.  120,  17  Sup.  Ct.  735,  42  L.  Ed.  103; 
Powers  V.  Bluegrass  B.  &  L.  Association  (C.  C.)  86  Fed.  705. 

[4]  A  state  court  would  not,  under  the  decision  in  the  case  of  Jones 
V.  Lincoln  Savings  &  Trust  Co.,  vacate  the  appointment  upon  the 
ground  of  comity,  but  because  of  the  act  of  April  23,  1909,  and  this 
court,  as  has  been  decided,  is  not  bound  by  the  state  statute.  But  this 
court  would  not  retain  jurisdiction,  where  on  other  grounds  the  juris- 
diction of  the  Dauphin  county  court  should  be  recognized  as  having 
first  attached,  if  the  jurisdiction  of  this  court  had  been  obtained  in  bad 
faith  or  through  collusion. 

[6]  There  are  allegations  in  the  petition  to  vacate  charging  that  the 
application  for  a  receiver  in  this  court  was  made  in  bad  faith  and  for 
the  sole  purpose  of  preventing  the  common  pleas  of  Dauphin  county 
from  ordering  the  dissolution  of  the  corporation  and  directing  the  in- 
surance commissioner  to  wind  up  its  affairs,  and  for  the  purpose  of 
securing  friendly  receivers  to  be  appointed,  so  that  the  methods  of 
Wood  and  Welch,  the  principal  owners,  should  not  be  investigated  or 
exposed.  The  allegation  of  bad  faith  is  denied  in  the  answer  of  the 
plaintiffs,  and  no  proof  was  offered  to  overcome  the  effect  of  that 
denial,  and  there  is  nothing  upon  the  record,  except  the  bare  allega- 
tion, to  show  collusion  or  bad  faith. 

There  is,  therefore,  no  support  to  the  allegation  that  the  proceeding 
was  brought  in  bad  faith.  There  is  nothing  in  the  record  of  the  pro- 
ceedings in  the  Dauphin  county  court,  attached  to  the  Attorney  Gen- 
eral's petition,  in  any  way  connecting  the  plaintiffs  in  the  present  ac- 
tion with  the  proceedings  in  the  Dauphin  county  court ;  but  the  court 
is  asked  to  assume,  because  the  proceeding  was  pending  in  that  court, 
that  the  bill  was  filed  in  this  court  through  collusion  or  bad  faith. 
There  must  be  something  more  than  a  mere  statement  to  that  effect 
to  induce  the  court  to  act  upon  such  charge.  The  language  of  Mr. 
Justice  Peckham  in  the  case  of  Metropolitan  Railway  Receivership, 
208  U.  S.  90,  28  Sup.  Ct.  219,  52  L.  Ed.  403,  is  peculiarly  pertinent  to 
the  present  case : 

'*Id  this  case  we  can  find  no  evidence  of  collusion,  and  the  Circuit  Court 
found  there  was  none.  It  does  appear  that  the  parties  to  the  suit  desired  that 
the  administration  of  the  railway  affairs  should  be  taken  in  hand  by  the  Clr- 
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cult  Ck>urt  of  the  United  States,  and  to  that  end,  when  the  suit  was  brought, 
the  defendant  admitted  the  averments  In  the  bill,  and  united  In  the  request  for 
the  appointment  of  receivers.  This  fact  Is  stated  by  the  Circuit  Judge;  but 
there  Is  no  claim  made  that  the  averments  In  the  bill  were  untrue,  or  that  the 
debts  named  In  the  bill  as  owing  to  the  complainants  did  not  In  fact  exist ;  nor 
Is  there  any  question  made  as  to  the  cltizoishlp  of  the  complainants,  and 
there  Is  not  the  slightest  evidence  of  any  fraud  practiced  for  the  purpose  of 
thereby  creating  a  case  to  give  jurisdiction  to  the  federal  court  That  the 
parties  preferred  to  take  the  subject-matter  of  the  litigation  Into  the  federal 
courts,  Instead  of  proceeding  In  one  of  the  courts  of  the  state.  Is  ilot  wrongful. 
So  long  as  no  Improper  act  was  done  by  which  the  jurisdiction  of  the  federal 
court  attached,  the  motive  for  bringing  the  suit  there  Is  unimportant.  Dicker- 
man  V.  Northern  Trust  CJo.,  176  U.  S.  181,  190  [20  Sup.  Ct.  311,  44  L.  Ed.  423] ; 
South  Dakota  v.  North  Carolina,  192  U.  S.  286,  311  [24  Sup.  Ct  269,  48  L.  Ed. 
448] ;  Blair  v.  City  of  Chicago,  201  U.  8.  400,  448  [26  Sup.  Ct  427.  50  L.  Ed. 
801] ;  Smithers  v.  Smith,  204  U.  S.  632,  644  [27  Sup.  Ct  297,  51  L.  Ed.  656]." 

The  alleged  purpose  of  obtaining  the  appointment  of  friendly  re- 
ceivers is  denied  in  the  answer.  The  allegation  was  made  after  the 
appointment  of  the  receiver,  and,  standing  unsustained  by  proof,  con- 
stitutes an  unwarranted  injputation,  not  only  upon  the  plaintiffs'  good 
faith,  but  the  good  faith  and,  by  innuendo,  upon  the  professional 
integrity  of  a  member  of  the  bar  of  the  highest  standing.  It  is  to  be 
regretted  that  such  an  allegation  upon  the  public  records  of  the  court 
should  be  made  without  justification.  In  fact,  no  suggestion  of  Mr. 
Cooper's  name  was  made  to  the  court  by  any  one,  and  he  was  not 
appointed  until  the  court  was  satisfied  that  he  was  not  interested  in 
the  case  or  the  parties  in  any  manner.  It  may  be  concluded,  then,  that 
the  pending  suit  was  properly  brought  in  this  court,  that  this  court  has 
jurisdiction,  and  that  no  fact  has  been  brought  to  the  attention  of  the 
court  to  establish  collusion  or  bad  faith  or  any  improper  purpose  in 
invoking  the  jurisdiction  of  this  court. 

[B]  In  Judge  Gray's  opinion  in  the  case  of  Lyon  v.  McKeefrey  he 
used  certain  language  which  it  is  insisted  by  the  Attorney  General 
means  that  the  federal  court  would  have  had  no  jurisdiction  to  en- 
tertain the  bill  in  the  present  case  unless  the  state  courts  had  had  such 
jurisdiction.   The  language  referred  to  is  as  follows : 

"Assuming  the  right  of  the  court  below  to  take  jurisdiction  of  the  cause. 
Inasmuch  as  the  appellant  concedes  that  right,  the  court  was  exercising  a  Juris- 
diction concurrent  with  the  courts  of  the  state  of  Pennsylvania,  and  It  was 
administering  the  law  of  that  state.  What  a  state  court  could  have  done,  It 
could  do.  The  decision  of  the  Supreme  Court  of  Pennsylvania  (Jones  v. 
Lincoln  Savings  &  Trust  Co.),  above  referred  to,  sets  at  rest  any  doubt  as  to 
the  Jurisdiction  of  the  court  below  to  entertain  a  suit,  unaffected  by  the  pro- 
ceedings in  the  Dauphin  county  court  of  common  pleas,  under  the  provisions 
of  the  state  statute  above  referred  to." 

When  that  case  was  decided  the  federal  courts  had  jurisdiction  im- 
der  the  act  of  March  3,  1875,  as  amended  1887-1888,  "concurrent  with 
the  courts  of  the  several  states."  The  clause  in  quotations  is  omitted 
from  the  Judicial  Code  of  March  3,  1911,  and  if  there  is  any  question 
that  the  federal  courts  have  jurisdiction  under  the  general  equity  pow- 
ers conferred  by  the  Constitution  and  the  acts  of  Congress,  that  ques- 
tion does  not  arise  in  this  case,  because  of  any  limitation  upon  their 
powers  by  that  clause  in  effect  at  that  time,  but  no  longer  in  ei!ect. 
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If,  in  this  case,  the  jurisdiction  of  the  federal  court  were  dependent 
upon  the  jurisdiction  of  the  state  courts  in  equity,  the  language,  "what 
a  state  court  could  have  done,  it  could  do,"  would  apply;  but  what 
Judge  Gray  seems  to  have  meant  was,  not  that  the  federal  court  is 
limited  in  its  powers  iri  equity  by  the  jurisdiction  of  the  state  court, 
but  that,  wherever  an  equitable  right  is  created  by  the  statutes  of  the 
state,  the  federal  court  can  administer  that  right  in  equity  where  there 
is  jurisdiction  of  the  parties  and  of  the  subject-matter.  Clark  v.  Smith, 
13  Pet.  195,  10  L.  Ed.  123;  Ex  parte  McNeil,  13  Wall.  236,  20  L.  Ed. 
624;  Smith  v.  Railroad  Co.,  99  U.  S.  398,  25  L.  Ed.  437. 

It  cannot  be  assumed  that  Judge  Gray  meant  to  confine  the  jurisdic- 
tion of  the  federal  court  over  suits  like  the  present  one  to  cases  in 
which  the  equitable  powers  of  the  courts  are  derived  from  the  powers 
of  the  state  courts.  Fitch  v.  Creighton,  65  U.  S.  (24  How.)  159,  16  L. 
Ed.  596;  Hotel  Co.  v.  Wade,  97  U.  S.  13,  24  L.  Ed.  917.  Whenever, 
in  the  course  of  the  present  suit,  the  rights  of  the  defendant  corpora- 
tion against  its  debtors  in  the  several  states  of  the  Union  in  which  it 
has  done  business  have  been  finally  disposed  of  by  the  receiver,  its 
assets  collected  and  administered,  and  its  debts  paid,  if  there  be  any 
surplus  remaining,  and  the  purposes  of  the  present  suit  have  been  fully 
subserved,  and  if  then  it  is  shown  that  the  decree  of  the  Dauphin 
county  court  is  final,  it  may  be  the  proper  time  to  invoke  the  doctrine 
of  Lyon  v.  McKeefrey,  and  order  the  receiver  of  this  court  to  pay  the 
surplus  to  the  statutory  receiver  appointed  by  the  Dauphin  county 
court.  When  the  decree  of  the  court  below  in  that  case,  ordering  dis- 
tribution to  the  corporation  and  its  stockholders  by  the  receiver  of 
the  federal  court,  was  entered,  the  functions  of  the  receiver  in  the  suit 
pending  in  that  court  had  been  fully  performed. 

In  view  of  the  conclusions  reached,  it  is  unnecessary  to  pass  upon 
the  constitutional  questions  raised.  The  purposes  for  which  the  bill 
was  filed  and  the  receiver  appointed  in  this  court  not  having  been  ac- 
complished, the  petition  of  the  insurance  commissioner  and  the  Attor- 
ney General  is  dismissed,  the  rule  to  vacate  the  appointment  of  re- 
ceiver is  discharged,  and  the  appointment  will  be  made  permanent. 


WHITAKER  et  al.  v.  WHITAKER  IRON  GO.  et  aL 

(District  Ck>art,  N.  D.  West  Virginia.    December  26,  1916.) 

1.  Courts  €s»347 — ^Bquitt  Rules — ^Requisitbb  or  Bil]>— Suit  in  Intbbbst  of 
Others. 

Where  a  suit  in  equity  is  brought  in  a  federal  court,  not  only  in  behalf 
of  coinplaiDants,  but  also  in  the  interest  of  others,  under  equity  rule  25 
(198  Fed.  XXV,  115  O.  O.  A.  xxv),  the  nanfes  and  residences  of  such  others 
should  be  alleged  in  the  bill,  so  that  there  may  be  no  question  that  resi- 
dent interested  parties  may  not  by  coUusicxi  secure  jorladictioa  by  non- 
resident representation. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  i  921;  Dea  Dig. 
«=>347.] 

^=:»For  other  cases  see  same  topic  ft  KEY*NUMBER  in  aU  Key-Numbered  DigesU  ft  Indexes 
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2.  CfouBTS  ^=»317 — Stocxholdeb's  SuTT-^UBiSDicnoN — ^Alionicent  of  Pab- 

TIES. 

In  a  stockholder's  suit  in  a  federal  court  against  the  corporation  and 
others,  based  on  a  right  of  action  primarily  in  the  corporation,  where  It 
is  shown  that  the  officers  or  persons  controlling  the  corporation  are  op- 
posed to  the  object  sought  by  the  complaining  stockholders,  the  corpora- 
tion will  be  aligned  with  the  defendant  for  jurisdictional  purposes. 

[Ed.  Note. — Fbr  other  cases,  see  Ck>urts,  Dec.  Dig.  ^=9317.] 

8.  Courts  ^=»347 — Equitt  Rttles — Pleading — ^Amendments. 

Under  equity  rule  19  (198  Fed.  xxlii,  115  C.  C.  A.  xxlll),  which  leaves 
the  allowance  of  amendments  to  the  discretion  of  the  court,  an  amendment 
to  a  bill  may  be  allowed,  although  the  matter  introduced  was  known  to 
complainant  when  the  original  bill  was  filed. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  §  921;  Dec  Dig. 
<g=>347.] 

4.  Courts  ^=3>347 — Equttt  Rttucs— Pleading — Supplemental  Bill. 

An  allegation,  inter  alia,  in  a  supplemental  bill,  made  as  a  basis  for 
relief  not  within  the  scope  of  the  original  bill,  is  not  ground  for  the 
dismissal  or  striking  out  of  the  supplemental  bill,  and  calls  for  no  action 
by  the  court  beyond  refusing  to  grant  relief  based  thereon. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §  921;  Dea  Dig. 
<S=»347.] 

5.  Courts   «=>347 — Equity  Rules — Pleading — Motion   for   Further   and 

Better  Particulars. 

In  a  suit  by  minority  stockholders,  attacking  transfers  of  property  by 
and  other  acts  of  the  corporation  as  fraudulent  by  general  allegations,  the 
court  may  properly  grant  a  motion  by  defendants,  under  equity  rule  20 
(198  Fed.  xxiv,  115  C.  C.  A.  xxlv),  for  "further  and  better  particulars," 
requiring  complainants  to  set  out  the  ultimate  facts  relating  to  the  trans- 
fers, to  the  end  that  the  merits  of  the  suit  may  be  more  fully  presented, 
and  perhaps  determined  on  the  pleadings. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  i  921;   Dec  Dig. 
<S=»347.] 
0.  Corporations  ^s»211(6) — Surr  bt  Stockholders — Sufficienot  of  Bill. 

A  bill  filed  by  complainants  as  stockholders  under  equity  rule  27  (198 
Fed.  xxv,  115  C.  C.  A.  xxv),  against  the  corporation  and  others,  considered 
in  the  light  of  the  corporate  records  produced  at  the  instance  of  complain- 
ants, held  to  state  no  cause  of  action,  and  dismissed  for  want  of  equity. 

[Ed.  Note. — For  other  cases^  see  Corporations,  Cent  Dig.  §§  820,  821 ; 
Dec.  Dig.  <S=5>211(e).] 

7.  Wills  «=>746— Stockholder's  Suit— Persons  Entitled  to  Maintain — 
Legatees.  « 

General  legatees  of  a  testator,  who  owned  stock  of  a  corporation,  do 
not  by  devolution  take  title  to  such  stock,  which,  in  the  absence  of  statute  * 
changing  the  common-law  rule  or  special  provision  otherwise  in  the  will, 
the  executor  has  full  power  to  dispose  of,  and  such  legatees  cannot,  as 
stockholders,  maintain  a  suit  against  the  corporation  and  others,  under 
equity  rule  27  (198  Fed.  xxv,  115  C.  C.  A.  xxv),  as  to  transactions  occurring 
prior  to  distribution  of  the  estate. 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent  Dig.  Sf  1918-1933;  Dec. 
Dig.  <g=>746.] 

In  Equity.  Suit  by  Martha  E.  Whitaker,  individually  and  as  execu- 
trix of  the  will  of  Carrie  C.  Updegraflf ,  deceased,  and  Ruth  E.  Whit- 
aker, against  the  Whitaker  Iron  Company  and  others.  On  motions 
to  dismiss  amended  and  supplemental  bills.  Motions  sustained,  and 
bills  dismissed. 

^=:»Foi  otiier  casea  see  same  topic  ft  KBT -NUMBER  in  all  Kay-Numbered  Digests  ft  Indexes 
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Martha  E.  Whitaker,  individually  and  as  executrix  of  the  last  will  and  tes- 
tament of  Carrie  O.  Updegraff,  deceased,  and  Ruth  B.  Whltaker,  'In  tb^r 
own  behalf  and  for  the  benefit  and  in  behalf  of  the  defendant  Whltaker  Iron 
Company  and  Its  stockholders  and  all  parties  in  interest  in  like  situation 
with  themselves/'  filed  in  this  court,  April  7,  1916,  their  bill  in  equity  against 
"the  Whltaker  Iron  Company,  Whitaker-Glessner  Company,  Wheeling  Corru- 
gating Company,  and  Portsmouth  Steel  Company,  West  Virginia  corporations, 
Alexander  Glass,  Albert  C.  Whltaker,  and  Sarah  F.  Whltaker  as  executors  of 
the  last  will  and  testament  of  Nelson  E.  Whltaker,  deceased,  and  E.  C.  Ewlpg, 
Alexander  Glass,  and  Albert  C.  Whltaker,  individually  and  as  officers  and  di- 
rectors of  said  corporations  above  named,  "or  some  of  them,**  in  which  they 
allege  themselves  to  be  citizens  of  New  York  and  Delaware,  respectively,  and 
the  defendants  to  be  corporations  and  citizens  of  West  Virginia;  that  plain- 
tiffs at  the  time  of  the  transactions  complained  of  were  and  are  stockholders 
in  the  Whltaker  Iron  Company,  their  stock  having  been  held  In  trust  during 
the  lifetime  of  G^rge  P.  Whltaker's  widow,  and  the  same  has  now  reverted 
to  them  by  her  death;  that  plaintiff  Martha  E.  Whltaker  is  executrix  ot  Car- 
rie C.  Updegraff  and  has  a  life  Interest  In  her  estate ;  that  plaintiff  Ruth  E. 
Whltaker  is  a  "legatee  heir**  of  said  decedent,  and  also  of  George  P.  Whltak- 
er, deceased,  and  entitled  to  a  large  interest  In  the  one-fifth  share  held  by  his 
estate  in  the  Whltaker  Iron  Company,  and  entitled  to  distribution  by  reason 
of  his  widow's  demise;  that  George  P.  Whltaker  died  in  Maryland  in  1890,  his 
will  was  probated  there,  and  Nelson  El  Whltaker,  Joseph  Condon,  and  an- 
other (who  resigned)  qualified  there  as  "executor  trustees,"  and  his  estate  has 
not  been  judicially  settled ;  that  by  the  terms  of  his  will  settlement  was  sus- 
pended during  the  lifetime  of  his  widow,  and  Condon  is  sole  surviving  "execu- 
tor trustee**  (Nelson  E.  Whltaker  having  died  in  1909,  his  will  being  probated 
In  West  Virginia,  where  the  defendants  Sarah  F.  Whltaker,  Alexander  Glass, 
and  Albert  C.  Whltaker  have  qualified  as  executors  thereunder);  that  the  es- 
tate of  George  P.  Whltaker  comprised,  inter  alia,  a  one-fifth  Interest  in  the 
Whltaker  Iron  Company,  and  by  his  will  his  estate  was  divided  Into  five 
equal  parts  and  given  to  his  five  children  and  their  heirs;  that  Carrie  C.  Upde- 
graff, Ruth  E.  Whltaker,  Martha  M.  Whltaker,  and  Porter  Whltaker,  as  heirs 
of  his  deceased  son,  Henry  C.  Whltaker,  are  entitled  to  a  one-fifth  share  of 
his  estate,  Including  a  one  twenty-fifth  interest  in  the  Whltaker  Iron  Oomfpa- 
ny;  that  the  Whltaker  Iron  Confpany  was  incorporated  in  1876  by  G«orge  P. 
Whltaker,  the  Wheeling  Corrugating  Company  in  1890  by  Nels<m  B.  Whltaker, 
Alexander  Glass,  his  son-in-law,  Albert  C.  Whltaker,  his  son,  and  B.  C.  Ewing 
and  another,  the  Portsmouth  Steel  Company  in  1902  by  the  same  parties,  and 
the  Whitaker-Glessner  Company  in  1903  by  N.  E.  Whltaker,  A,  O.  Whltaker, 
Alexander  Glass,  et  al.,  and  all  these  companies  engaged  in  the  manufacture  of 
iron  and  steel,  having  an  aggregate  capitalization  of  about  $15,000,000.    It  is 
then  charged  that  Alexander  Glass,  Nelson  B.  Whltaker.  B.  C.  Bwlng,  and 
Albert  C.  Whltaker  were  officers,  directors,  and  controlling  stockholders  In 
all  or  some  of  these  corporations,  and  particularly  in  the  Whltaker  Iron  Com- 
pany and  the  Wlieellng  Corrugating  Company;  that  In  1S92  the  Wheeling  Cor- 
rugating Company  leased  Itself  for  25  years  to  the  Whltaker  Iron  CJompany, 
and  on  September  17,  1900,  it  sold  and  conveyed  to  the  Whitaker  Ircm  (Com- 
pany its  plant,  lands,  buildings,  etc.,  in  West  Virginia  and  Ohio  for  a  consid- 
eration of  $250,000;  that  the  Iron  Company  held  the  Corrugating  Company  for 
some  four  years,  during  which  time  the  profits  of  the  latter  were  large  and 
due  to  the  Iron  Company,  and  it  had  used  the  Iron  Company's  materials  with- 
out payment,  by  reason  whereof  a  large  balance  la  clainfed  to^be  due  from 
the  Corrugating  Company  to  the  Iron  Company ;  that  from  1903  to  June,  1904, 
the  Corrugating  (Company  and  its  "officer  director  controlling  stockholders" 
conspired  to  defraud 'and  deprive  the  Iron  Company  and  its  other  stockhold- 
ers of  the  ownership  of  the  Corrugating  Ck)mpany  and  their  right  to  its  earn- 
ings, profits,  etc..  and,  without  knowledge  and  consent  of  other  Interested 
stockholders  of  the  Iron  Company,  secretly  secured  the  execution  of  a  "back- 
dated" reconveyance  in  1904,  from  the  Iron  Company  to  the  Corrugating  Com- 
pany of  all  the  latter's  properties,  without  consideration  or  payment,  or  credit 
to  the  Iron  Company  for  its  four  years*  operation,  management,  right  to  the 
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good  will,  earnings,  profits,  etc.,  of  the  Corrugating  Ck>mpany,  and  no  part  of 
said  diverted  properties,  increases,  and  accretions  thereon  and  thereto  have 
been  restored  or  credited  to  the  Iron  Company.  It  Is  then  charged  that  In 
this  retransfer  the  "officer  director  and  controlling  stockholder  defendants," 
to  their  personal  gain,  defranded  secretly,  and  without  knowledge  of  the 
plaintiffs  and  other  stockholders,  the  Iron  Company  and  its  other  stockhold- 
ers; and  the  bill  attempts  to  indicate,  in  six  particular  items,  the  extent  of 
the  loss  and  damage  of  the  Iron  Company  sustained  thereby.  It  is  further  al- 
leged that  the  Whltaker-Glessner  Company  was  formed  in  1903  with  $3,000,- 
000  capital,  and  by  deed  of  January  21,  1904,  the  Whltaker  Iron  Company 
conveyed  to  it  its  West  Virginia  properties  for  a  consideration  of  16.760 
shares,  of  par  value  $1,676,000,  of  the  new  company's  capital  stock.  It  is  then 
alleged  that  plaintiffs  have  never  ratified  or  confirmed  this  scheme  to  defraud 
the  Iron  Company  or  the  unjust  results  thereof,  have  made  due  demands  by 
written  notices  and  in  connection  with  court  action  in  other  jurisdictions 
upon,  and  gave  complete  details  to,  said  defendants  and  all  stockholders  of 
the  Iron  Company  and  the  other  corporate  defendants  and  all  fiduciaries,  and 
requested  and  required  them,  all  and  every,  to  join  in  securing  and  conserv- 
ing the  full  rights  and  interests  of  the  Iron  Confpany  and  its  stockholders, 
particularly  of  said  estate  of  George  P.  Whltaker  and  its  heirs,  but  all  the 
defendants  have  failed,  neglected,  and  refused  so  to  do,  or  to  take  liny  action 
In  the  premises;  that  "plaintiffs  have  commenced  and  prosecute  this  action 
through  compulsion,  on  their  own  behalf  and  in  behalf  of  the  Whltaker  Iron 
Company  and  its  stockholders,  and  all  persons  who  may  be  similarly  situated 
as  themselves  In  the  premises,  and  more  particularly  to  protect  the  Interests 
and  rights  of  the  estate  of  George  P.  Whltaker,  deceased,  and  Its  heirs,  in- 
cluding themselves,  because  of  the  neglect,  refusal,  and  ontlssion  of  one  Joseph 
Condon,  the  sole  surviving  executor  trustee,  to  take  proper  action  in  re  after 
due  notice." 

The  prayers  of  the  bill  are  numerous,  and  in  the  alternative  to  the  effect 
that  the  court  uphold  the  conveyance  of  the  Corrugating  Company  to  the  Iron 
Company  and  annul  the  conveyance  of  the  latter  back  to  the  former,  or  that 
the  Corrugating  Company  be  held  to  hold  its  property  in  trust  for  the  Iron 
Company,  or  require  the  Corrugating  Company  to  repay  to  the  Iron  Company 
the  purchase  price  paid  by  it,  with  interest,  and  hold  the  defendants  liable 
therefor,  declaring  the  Iron  Company  to  have  owned  the  property  from  Sep- 
tember 17,  1900,  to  June  4,  1904,  and  entitled  to  all  thereof,  together  with  the 
good  will,  use,  earnings,  etc.,  therefrom,  and  requiring  an  accounting  thereof; 
that  the  Corrugating  Company  and  the  Whltaker-Glessner  Company,  their  offi- 
cers, etc.,  make  discovery  and  accountingsr  for  the  16,760  shares  of  the  latter 
Company  paid  for  the  Whltaker  Iron  Company's  West  Virginia  properties, 
and  all  dividends,  rights,  accretions  thereon,  and  the  same  as  to  the  Iron 
Company's  share  in  the  purchase  price  of  its  Interest  in  Che  Portsihouth  Steel 
Company;  that  defendants  make  conn>lete  discovery  and  accountings  in  the 
premises;  that  defendants  be  required  to  set  forth  a  complete  list  and  de- 
scription of  every  date,  book,  account,  record,  and  writing  of  whatsoever  na- 
ture, relating  to  these  matters,  and  deposit  same  in  the  clerk's  office  of  this 
court;  that  the  defendants  be  required  to  account  individually  for  all  their 
dealings  and  transactions  in  the  premises;  and  that,  pending  litigation,  some 
one  be  appointed  to  manage  the  affairs  of  the  Corrugating  Company,  and  all 
parties  be  enjoined  from  interference  with  such  nmnagement. 

On  May  18,  1916,  defendants'  solicitors  entered  appearance  to  this  bill,  and 
on  May  27,  1916,  filed  a  motion  on  behalf  of  all  the  defendants  to  dismiss  it 
for  (1)  failure  to  comply  with  equity  rule  26 ;  (2)  failure  to  comply  with  equity 
rule  27:  (3)  want  of  that  diversity  of  citizenship  upon  which  the  Jurisdiction 
of  this  court  is  invoked,  and  upon  which  it  must  depend;  (4)  want  of  equity; 
(5)  laches:  (6)  because  of  other  defects  apparent  upon  its  face.  On  June  2, 
1016,  the  plaintiffs  filed  in  the  clerk's  office  an  amended  bilL  This  amended 
bill,  putting  aside  verbal  and  paragraph  changes,  and  arrangements  and  am- 
plifications of  the  charges  of  conspiracy  to  defraud,  and  increases  in  the  state- 
ments of  values  and  the  sums  claimed  as  damages,  prc^ts,  etc.,  is  but  a  reiter- 
ation of  the  origiuaL    It  "prays  leave  to  join  Joseph  Coudon,  of  Maryland,  in- 
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divldually,  as  executor  trustee  of  George  P.  Whltaker,  deceased,  and  as  an 
officer  or  director  of  the  Whitaker  Iron  Company,  also  all  other  necessary  or 
proper  parties,  if  any."  It  further  alleges  that  "since  the  filing  of  the  bill 
herein,  with  full  knowledge  and  notice  of  this  pending  action,  the  defendants 
herein  made  and  recorded  a  further  deed  from  said  Wheeling  Ck>rrugatlng 
CJompany  to  said  Whltaker-Glessner  Company,  apparently  conveying,  Inter 
alia,  to  the  latter  company  said  same  properties  described  in  the  aforesaid 
deed  of  September  17,  1900,"  and,  in  its  prayer,  asks  the  cancellation  thereof. 
On  June  12,  1916,  all  the  defendants,  other  than  Joseph  Coudon,  not  served, 
filed  written  motions:  -  (a)  To  dismiss  plain tlfi^s  anitended  bill;  (b)  to  strike 
said  amended  bill  from  the  files ;  (c)  for  further  and  better  particulars  in  writ- 
ing of  certain  matters  stated  in  plaintiffs'  bill ;  and  (d)  for  further  and  better 
particulars  in  writing  of  certain  matters  stated  in  plaintiffs'  amended  bilL 
The  grounds  set  forth  in  the  motion  to  dismiss  the  amended  bill  are:  (1)  Be- 
cause in  nmking  ''Joseph  Coudon,  of  Maryland,  individually,  as  executor  trus- 
tee of  George  P.  Whltaker,  deceased,  and  as  an  officer  or  director  of  said 
Whitaker  Iron  Company,"  a  defendant,  plaintiffs  violated  equity  rule  28  |198 
Fed.  xxvi,  115  C.  O.  A.  xxvl],  inasmuch  as  his  interest  was  known  to  plaintiffs 
when  their  original  bill  was  filed.  (2)  Because  in  making  Joseph  Coudon,  of 
Maryland,  a  defendant,  plaintiffs  ask  of  this  court  that  for  which  there  is 
no  law.  Inasmuch  as  he  is  a  nonresident  of  this  district,  and  there  is  no  pro- 
vision of  law  by  which  he  could  be  summoned  to  appear  and  make  defense. 

(3)  Because  by  setting  up  the  nmking  of  the  deed  of  the  Corrugating  Company 
to  the  Whitaker-Glessner  Company,  and  seeking  its  cancellation,  plaintiffs  are 
seeking  relief  upon  nmtters  arising  after  the  filing  of  their  original  bill,  and 
have  thereby  violated  equity  rule  19  [198  Fed.  xxili,  115  C.  C.  A.  xxUl] ;  and 

(4)  have  thereby  made  an  essential  change  in  the  character  and  objects  of  the 
original  suit  in  violation  of  equity  rules  19  [198  Fed.  xxili,  115  C.  C.  A.  xxili) 
and  34  [198  Fed.  xxviil,  115  C.  C.  A.  xxvUl];  and  (5)  seek  to  assert  a  liability 
against  the  Whltaker-Glessner  Company  and  Wheeling  Corrugating  Company 
only,  and  not  against  all  of  the  material  defendants  to  the  original  suit,  in  vio- 
lation of  equity  rule  26  [198  Fed.  xxv,  115  C.  C.  A.  xxv].  (6)  Because  in  their 
amended  bill  plaintiffs  have  not  complied  with  equity  rule  25  [198  Fed.  xxv, 
115  C.  C.  A.  xxv] ;  nor  (7)  with  equity  rule  27  [198  Fted.  xxv,  115  C.  C.  A.  xxv]. 

(8)  Because  of  want  of  that  diversity  of  citi2senship  upon  wliich  the  Jurisdic- 
tion of  this  court  in  this  cause  is  invoked,  and  upon  which  it  must  depend. 

(9)  For  want  of  equity ;  and  (10)  for  lachea 

The  grounds  alleged  in  support  of  the  motion  to  strike  from  the  filee  the 
amended  bill  are:  (1)  Because,  after  pleading  filed  by  defendants  on  May  27, 
1916,  plaintiffs  filed  this  am!ended  bill  without  the  consent  of  the  defendants, 
or  leave  of  the  court  or  Judge,  whereby  equity  rule  28  [198  Fed.  xxvi,  115  C 
C.  A.  xxvl]  was  violated;  and  (2)  because,  while  alleging  facts  occurring  after 
the  filing  of  plaintiffs'  bill,  the  plaintiffs  in  filing  their  amended  blU,  if  it  be 
considered  as  supplemental  pleading,  violated  equity  rule  34  [198  Fed.  xxvlli, 
115  C.  C.  A.  xxvlUJ. 

The  two  motions  for  "further  and  better  particulars  in  writing"  of  cer- 
tain matters  stated  in  plaintiffs'  bill  and  amended  bill  are  based  upon  equity 
rule  20  [198  Fed.  xxlv,  115  C.  C.  A.  xxiv].  They  ask  that  plaintiffs  be  required 
to  state:  (1)  The  exact  number  of  shares  of  the  capital  stock  of  the  Whltaker 
Iron  Company  owned  by  George  P.  Whitaker  at  the  date  of  his  death,  and  by 
his  estate  thereafter,  showing  separately  all  dividends,  cash  or  stock,  received 
by  said  estate,  and  its  disposition  of  such  stock,  all  other  receipts  by  the  estate 
from  said  company  of  property  and  assets  distributed  in  kind  by  it  to  its  stock- 
holders, and  what  each  plaintiff,  and  those  claiming  under  them,  have  received 
in  cash  or  stock,  and  of  such  dividends,  and  out  of  the  principal  holdings  of 
the  estate,  in  shares  of  the  capital  stock  of  the  Whitaker  Iron  Company,  and 
in  distribution  of  the  property  and  assets  of  said  company,  and  when  and  what 
disposition,  from  time  to  time,  plaintiffs,  or  those  claiming  under  them,  have 
made  of  such  stock,  property,  or  assets  so  received;  also  to  state  when  and 
how,  and  to  what  extent.  In  shares  of  the  capital  stock  thereof,  plaintiffs,  or 
those  claiming  under  them,  became  and  continued  stockholders  in  the  Whlt- 
aker-Glessner Company,  their  stock  being  held  in  trust  during  the  lifetime  of 
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George  P.  Whltaker'g  widow,  and  having  reyerted  to  plaintiffs  by  her  death 
as  charged  in  the  amended  bill ;  and  also  so  as  to  state  in  what  manner  and 
to  what  extent  plaintiffs,  through  said  Whltaker-Glessner  Company,  are  in- 
terested in  all  of  the  corporate  defendants,  stated  separately  as  to  each  cor- 
porate defendant  (2)  So  as  to  state  the  name  and  place  of  residence,  so  far 
as  plaintiffs  may  be  informed,  of  each  of  the  heirs  of  George  P.  Whitaker, 
deceased,  interested  in  the  trust  created  by  his  will  referred  to  in  both  bills. 
(3)  So  as  to  state  the  name  and  place  of  residence,  so  far  as  plaintiffs  are  in- 
formed and  believe,  the  names  of  the  corporators,  stated  separately,  of  the 
Whitaker  Iron  Company,  the  Wheeling  Corrugating  Company,  the  Portsmouth 
Steel  Company,  and  Whltaker-Glessner  Company.  (4)  So  as  to  state,  with 
particularity,  the  official  position,  either  as  officer  or  director,  and  his  own- 
ership of  stock  in  the  Whitaker  Iron  Company,  the  Wheeling  Corrugating 
Company,  and  the  Whltaker-Glessner  Company,  of  Alexander  Glass,  Nelson 
E.  Whitaker,  E.  C.  Ewing,  and  Albert  C.  Whitaker,  at  each  and  all  times 
mentioned  in  paragraph  IX  of  amended  bill.  (5)  So  as  to  state,  upon  plain- 
tiffs* information  and  belief,  the  profits  of  the  Wheeliiig  Corrugating  Company 
during  the  four  years  mentioned,  and  so  as  to  state  the  years  the  Corrugating 
Company  used  the  Iron  Company's  materials  without  payment,  and  what  ma- 
terials are  referred  to.  (6)  Referring  to  paragraph  XI  of  the  amended  bill  and 
paragraph  X  of  original  bill,  so  as  to  state  the  facts  and  not  the  conclusion  of 
the  pleader  upon  the  several  subjects,  and  the  times  and  occasions  referred  to, 
and  so  as  to  state  the  name  of  each  of  the  '^officer  director  controlling  stock- 
holders" of  the  four  corporate  defendants,  stated  separately,  charged  with 
the  doing  of  the  acts  described  therein,  and  also  so  as  to  state  the  entire  facts 
about  said  whole  proceeding  mentioned  therein  and,  according  to  the  best  of 
the  knowledge,  information,  and  belief  of  plaintiffs,  giving  the  names  of  the 
"said  official  majority  as  individuals*'  as  to  each  company  on  each  occasion. 
(7)  So  as  to  state  the  facts,  and  not  the  conclusion  of  the  pleader,  upon  the 
subjects  mentioned  in  paragraph  XII,  amended  bill,  giving  names  of  the  **other 
interested  stockholders"  of  the  Iron  Company,  the  names  of  the  defend- 
ants who  met,  and  what  plans  and  designs  they  concerted ;  so  as  to  state  who 
agreed  to  procure  the  "back-dated  reconveyance,"  when  and  where  and  who 
agreed  to  divest  "other  valuable  rights  and  properties"  of  the  Iron  Company 
from  said  Company,  and  divide  same  among  themselves  to  their  individual 
personal  profit  at  the  corresponding  loss  of  the  Whitaker  Iron  Company  and 
its  other  stockholders.  (8)  Paragraph  XIII  (amended  bill),  so  as  to  state 
facts,  and  not  conclusions  of  pleader,  as  to  matters  therein  mentioned,  and  give 
names  of  defendants  charged  with  acts  set  forth  therein.  (9)  Paragraph  XIV 
(amended  bill),  so  as  to  state  the  entire  facts  relative  to  the  transaction,  the 
particular  properties  of  the  Iron  Company  included  therein,  with  the  inven- 
toried values  thereof,  what  disposition  the  Iron  Company  made  of  the  16,760 
shares  of  Whltaker-Glessner  Company  stock  received  by  it,  and  so  as  to 
state  what  of  said  proceeds  of  shares  of  stock  Geo.  P.  Whltaker's  estate 
received  In  partial  distribution  by  the  Iron  Ck>mpany  of  part  of  its  prop- 
erty and  assets  in  kind  amongst  its  stockholders,  and  also  so  as  to  state  what 
of  that  stock  each  plaintiff,  or  those  claiming  under  them,  received  from  said 
trust  estate,  and  when,  and  what  disposition  thereof,  from  time  to  time,  plain- 
tiffs, or  those  claiming  imder  them,  have  made.  (10)  Paragraph  XV  (amended 
bill),  so  as  to  state  the  facts,  and  not  the  conclusion  of  the  pleader,  to  name 
each  of  the  "officer  director  and  controlling  stockholder  defendants"  charged,  to 
state  what  "properties  and'  accretions  thereto"  of  the  Iron  (Ik>mpany  have  not 
been  "restored  or  credited  to  said  Whitaker  Iron  Company"  and  have  been 
wrongfully  retained  by  the  individual  defendants  charged,  and  stating  the 
names  of  such  individual  defendants,  what  they  received,  and  what  they 
severally  wrongfully  retain.  (11)  Paragraph  XVI  (amended  bill),  so  as  to 
state  the  facts,  and  not  the  conclusion  of  the  pleader,  as  to  the  matters  there- 
in mentioned,  and  so  as  to  state  the  names  of  the  "other  stockholders"  of  the 
Iron  Company  without  whose  knowledge,  consent,  and  authority  the  deed  of 
reconveyance  from  the  Iron  Company  to  the  Corrugating  Company  was  made, 
and  so  as  to  state  what  alleged  secret  corporate  meetings,  agreements,  con- 
sents, and  resolutions  are  referred  to,  and  when  said  corporate  meetings 
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were  held,  and  who  participated  therein.  (12)  Paragraph  XVII  (amended 
bill),  so  as  to  state  the  names  of  the  defendants  who  made  and  recorded  the 
"further"  deed  from  the  Corrugating  Company  to  the  Whitaker-Glessner  Com- 
pany, the  properties  described  in  the  deed  of  September  17,  1900,  and  said 
"reconveyance  deed,"  which  are  "apparently"  conveyed  by  said  "further"  deed, 
so  as  to  state  the  names  of  "said  individual  defendants"  charged  to  ''further 
profit  greatly"  by  such  "new  transfer,"  and  how  and  to  what  extent  they 
severally  profit,  stated  separately  as  to  each,  and  wherein  the  Iron  Company 
and  its  stockholders  suffered  such  loss  and  injury,  and  of  what  such  loss  and 
injury  consists '  as  to  each '  of  such  "other  stockholders."  (13)  Paragraph 
XVIII  (amended  bill),  so  as  to  state  the  facts,  and  not  the  conclusion  of  the 
pleader,  so  as  to  state  the  nanie  of  each  of  the  "individual  defendants'*  there- 
by charged  to  have  unlawfully  and  personally  profited  in  the  stock,  etc.,  di- 
verted from  the  Iron  Company  and  its  other  stockholders,  particularly  said 
estate  of  Greo.  P.  Whitaker  and  its  heirs,  and  stating  by  what  stock,  and  the 
number  of  shares  thereof,  what  moneys,  and  the  amounts  thereof,  what 
properties,  and  what  money's  worth,  belonging  to  the  Iron  Company,  each  of 
the  "individual  defendants,"  the  Corrugating  Company,  the  Whitaker-Gless- 
ner C!ompany,  and  the  Portsmouth  Steel  Company,  stated  separately,  have  so 
unlawfully  profited ;  and  so  as  to  state  with  particularity  whereby  and  where- 
in and  to  what  extent  said  estate  of  George  P.  Whitaker  and  its  heirs  and 
plaintiffs  suffered. 

On  June  20,  1916,  a  hearing  was  had  upon  these  several  nftxtions,  In  cham- 
bers at  Parkersburg,  where  arguments  of  counsel  were  heard,  the  plaintiffs 
moved  for  leave  to  file  the  amended  bill  (filed  without  leave  of  the  court) 
nunc  pro  tunc,  and  the  defendants  (other  than  Condon  not  served)  filed,  in 
support  of  their  motions  ''for  further  and  better  particulars"  (plaintiffs,  by 
counsel,  objecting  to  the  filing  thereof),  a  "statement  of  facts  as  they  are  and 
as  they  were  known  to  plaintiffs  and  to  plaintiffs'  counsel  before  the  bringing 
of  this  suit,"  supported  by  60  exhibits^- consisting  of  transcripts  from  the 
minutes  of  the  Whitaker  Iron  Company  (Nos.  1  to  14,  inclusive,  certified  to 
by  the  president  and  secretary  and  under  seal  of  the  company);  transcripts 
from  the  minutes  of  the  Wheeling  Corrugating  Company  (Noe.  16  to  18,  in- 
clusive, certified  to  by  its  president  and  secretary  under  its  seal);  financial 
statements,  lists  of  stockholders,  record  of  stock  transfers,  and  individual 
stockholders'  accounts  of  the  Whitaker  Iron  Company  and  the  Wheeling  (Cor- 
rugating Company  (Nos.  19  to  38,  inclusive,  certified  to,  under  seals  of  these 
companies,  by  the  secretary  of  the  former  and  the  treasurer  of  the  latter); 
call  for  and  notice  of  special  general  meeting  of  stockholders  of  Whitaker- 
Glessner  Company,  dated  June  18,  1913  (No.  39);  alleged  copy  of  contract,  of 
date  July  8,  1913,  between  Martha  E).  Whitaker,  executrix  of  Carrie  C.  Upde- 
graff,  and  Ruth  E.  Whitaker,  of  the  first,  and  Louis  Gutman,  W.  U  Glessner, 
A.  C.  Whitaker,  E.  C.  Ewing,  and  Alex.  Glass,  of  the  second,  part,  wherdt>y 
the  parties  of  the  first  sell  to  the  parties  of  the  second,  upon  terms  and  con- 
ditions set  forth,  282  shares  held  by  said  Martha  B.  Whitaker  as  executrix, 
and  94  shares  held  by  Ruth  E.  Whitaker  individually,  of  the  capital  stock  of 
the  Whitaker-Glessner  Company  (No.  40);  call  for  and  notice  of  a  special 
general  meeting  of  stockholders  of  the  Whitaker-Glessner  Company,  dated 
March  30,  1916  (No.  41) ;  copies  of  correspondence  between  counsel  for  plain- 
tiffs, with  defendant  Alex.  Glass  and  one  of  counsel  for  defendants  (No.  42 
to  50,  inclusive) ;  and  notice  given  by  and  affidavit  of  counsel  for  plaintiffs 
(No.  60) — ^all  of  which  exhibits  appear  to  sustain  said  "statement  of  facts,** 
which  is  as  follows: 

"In  1000  the  Whitaker  Iron  Company  acquired  the  Wheeling  Corrugating 
Company  for  $250,000  in  Whitaker  Iron  0>mpany  stock.  In  doing  that  two 
distinct  methods  were  used — one  by  which  the  Wheeling  Corrugating  Com- 
pany conveyed  its  property  and  assets  to  the  Whitaker  Iron  Company,  which 
assumed  payment  of  the  liabilities  of  the  Wheeling  Corrugating  Company; 
and  the  other  by  which  the  Individual  stockholders  of  the  Wheeling  Corru- 
gating Company  assigned  and  delivered  their  stock  to  the  Whitaker  Ir<m  Com- 
pany and  received  in  return  $250,000  in  Whitaker  Iron  Company  stock.  Thus 
the  Whitaker  Iron  Company  became  the  owner  of  all  the  property  and  assets. 
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as  well  as  the  entire  capital  stock,  of  the  Wheeling  Corragatlng  Company. 
From  the  time  of  that  transfer  In  1900  to  near  the  close  of  1004,  the  business 
of  the  Wheeling  Corrugating  Company  was  conducted  by  the  Wheeling  Qor- 
rugating  Comipany  in  its  own  name,  as  the  business  had  theretofore  been  con- 
ducted; but  its  entire  capital  stock,  consisting  of  2,255  shares,  was  owned  by 
the  Whitaker  Iron  Company  and  voted  at  stockholders'  meetings  of  the  Wheel- 
ing Corrugating  Company  by  said  Whitaker  Iron  Company,  except  6  shares, 
which  by  action  of  that  company's  board  of  directors  September  26,  1900, 
were  transferred  to  six  different  persons,  so  as  to  qualify  them  to  serve  as 
directors  of  the  Wheeling  Corrugating  Company. 

"Toward  the  dose  of  1904  the  Whitaker  Iron  Company,  together  with  the 
Laughlin  NaU  Company,  entered  into  an  arrangement  for  the  organization  of 
the  Whitaker-Glessner  Company,  whereby  a  certain  plant  of  the  Whltajser 
Iron  Company,  then  an  operating  company,  in  Wheeling,  was  to  be  transferred 
to  the  Whltaker-Glessner  Company,  and  a  certain  other  plant  of  the  Laugh- 
lin Nail  Company,  then  an  operating  company  in  Martin's  Ferry,  Ohio,  was 
to  be  transferred  to  the  Whitaker-Glessner  Company.  In  addition  to  its 
plant  in  Wheeling  the  Whitaker  Iron  Company  agreed  to  transfer  to  the 
Whitaker-Glessner  Company  2,255  shares  of  the  capital  stock  of  the  Wheeling 
Corrugating  Company,  and  to  sell  to  the  Whitaker-Glessner  Company  the 
good  will  of  said  Wheeling  Corrugating  Company.  At  that  timfe  the  Whitaker 
Iron  Company  was  the  owner  of  all  of  the  capital  stock  of  the  Wheeling  Cor- 
rugating Company  aside  from  the  6  qualifying  shares  mentioned,  and  also 
held  the  legal  title  to  all  the  property  and  assets  of  the  Wheeling  Corrugating 
Company.  When  said  property  came  to  be  appraised  by  the  interests  of  the 
Laughlin  Nail  Company,  the  other  party  to  the  formation  of  the  Whitaker- 
Glessner  Company,  it  was  noticed  that  the  Wheeling  Corrugating  Company 
had  divested  Itself  of  all  its  property  and  assets  by  its  transfer  to  the  Whit- 
aker Iron  Company  in  1900,  but  that  the  Whitaker  Iron  Company  was  also 
the  holder  of  all  of  the  capital  stock  of  said  Wheeling  Corrugating  Company. 
Thereupon,  to  give  to  the  2,255  shares  of  Wheeling  Corrugating  Company 
stock  the  value  of  $1,322,900.79,  and  its  good  will  the  value  of  $255,200,  at 
which  they  were  being  sold  to  the  Whitaker-Glessner  Company  by  the  Whit- 
aker Iron  Company,  the  Whitaker  Iron  Company  and  the  Wheeling  Corrugat- 
ing Company,  by  unanimous  vote  of  their  stockholders  and  by  action  of  their 
respective  boards  of  directors,  rescinded  the  action  whereby  the  Wheeling 
Corrugating  Coni^any  conveyed  its  property  and  assets  to  the  Whitaker  Itod. 
Company,  as  was  done  in  1900;  but  the  acquisition  of  the  capital  stock  of  the 
Wheeling  Corrugating  Company  by  the  Whitaker  Iron  Company,  in  1900,  as 
the  other  method  adopted  to  acquire  the  Wheeling  Corrugating  Company, 
was  ratified  and  confirmed,  and,  following  such  corporate  action  in  1904  by 
the  two  corporations  interested,  the  Whitaker  Iron  Company  conveyed,  and 
the  Wheeling  Corrugating  Company  received  back,  the  same  property  that  had 
been  conveyed  in  1900. 

"From  the  time  in  1900  when  the  Whitaker  Iron  Company  bought  the 
Wheeling  Corrugating  Company  for  $250,000  in  Whitaker  Iron  Company  stock 
to  the  time  In  1904  when  the  Whitaker  Iron  Company  mrade  the  reconveyance 
to  the  Wheeling  Corrugating  Company  the  net  earnings  of  the  Wheeling  Cor- 
rugating Company  had  been  allowed  to  accumulate;  and  this  caused  it  to 
come  about  that  in  the  formation  of  the  Whitaker-Glessner  Company  the 
Whitaker  Iron  Company  received  for  the  2,255  shares  of  the  capital  stock  of 
the  Wheeling  Corrugating  Company  and  for  the  good  will  of  the  Wheeling 
Corrugating  Company  the  sunt  of  $1,676,000,  which  was  paid  to  it  by  the 
Whitaker-Glessner  Company  in  16,760  shares  of  the  capital  stock  of  the  Whit- 
aker-Glessner Company,  of  a  par  value  of  $100  per  share.  The  Whitaker  Iron 
Company  disposed  of  its  16,760  shares  of  Whitaker-Glessner  Company  stock 
on  January  27,  1904,  by  ordering  a  distribution  in  kind  amongst  its  own  stock- 
holders of  shares  of  Whitaker-Glessner  Company  stock  equivalent  to  a  300 
per  cent  dividend  on  its  own  $500,000  capital  stock,  making  15,000  shares, 
and  delivered  in  pledge  1,500  other  shares  to  Robert  C.  Dalzell,  as  trustee,  as 
collateral  to  secure  the  bonds  of  the  Portsmouth  Steel  Company,  then  a  sub- 
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sldlary  coiporatlon,  and  retained  In  Its  own  treasury  260  other  shares,  thus 
making  the  total  of  16,760  shares. 

'^Pursuant  to  ordering  the  distribution  to  its  own  stockholders  of  the  15,000 
shares  of  Whltaker-Glessner  Company  stock  January  27,  1904,  the  Whltaker 
Iron  Company  on  March  15,  1905,  by  action  of  its  stockholders  and  directors, 
had  the  Whltaker-Glessner  Company  issue  and  deliver  the  15,000  shares  direct 
to  and  amongst  the  said  stockholders  of  the  Whltaker  Iron  Company,  accord- 
ing  to  their  respective  interests,  and  In  that  distribution  the  estate  of  George 
P.  Whltaker  received  1,500  shares,  that  number  of  shares  being  the  equivalent 
of  a  300  per  cent,  dividend  upon  the  500  shares  of  Whltaker  Iron  Company 
stock  the  estate  then  owned.  This  holding  of  1,500  shares  of  Whltaker-Gless- 
ner Company  stock  by  the  George  P.  Whltaker  estate  was  Increased  750 
shares  by  a  50  per  cent  stock  dividend  declared  by  the  Whltaker-Glessner 
Company  April  30,  1910,  and  thereby  that  estate  came  to  own  2,250  shares  of 
Whltaker-Glessner  Company  stock. 

"The  estate  of  George  P.  Whltaker,  pursuant  to  a  decree  of  the  circuit 
court  of  Cecil  county,  Md.,  filed  April  17,  1912,  in  equity  cause  No.  2913,  made 
a  distribution  of  these  identical  2,250  shares  of  Whltaker-Glessner  Confpany 
stock,  and  on  June  12,  1912,  Martha  B.  Whltaker,  as  executrix  of  Carrie  C. 
UpdegrafiTs  will,  received  from  said  estate  282  shares  of  Whltaker-Glessner 
Company  stock,  her  full  distributive  share,  and  on  June  12,  1912,  Ruth  £. 
Whltaker  received  from  said  estate  94  shares  of  Whltaker-Glessner  Company 
stock,  likewise  her  full  distributive  share.  The  estate  of  George  P.  Whltaker^ 
deceased,  is  now  the  owner  of  500  shares  of  stock  of  the  Wliltaker  Iron  Com* 
pany. 

"Martha  R  Whltaker,  as  executrix  of  the  will  of  CArrie  C  Updegraff,  de- 
ceased, is  entitled  as  one  of  the  plaintiffs  to  an  undivided  one-tenth  Interest 
in  the  estate  of  George  P.  Whltaker,  deceased ;  Ruth  E.  Whltaker,  the  other 
plaintiff,  is  entitled  to  an  undivided  one-thirtieth  interest  in  the  estate  of 
George  P.  Whltaker,  deceased ;  together  plaintiffs  are  entitled  to  an  undivided 
four-thirtieths  Interest  In  the  estate  of  George  P.  Whltaker,  deceased.  But 
neither  plaintiff  is  a  stockholder  in  the  Whltaker  Iron  Company,  the  Whlt- 
aker-Glessner Company,  the  Wheeling  Corrugating  Company,  nor  the  Ports- 
mouth Steel  Company." 

On  August  1,  1916,  this  court  entered  an  order,  sustaining  defendant's  mo- 
tions for  further  and  better  particulars  to  the  extent  of  requiring  plaintiffs 
to  show  the  character  and  extent  of  the  stock  holdings,  if  any  held  by  themf,  or 
those  under  whom  they  claim.  In  the  Whltaker  Iron  Company  at  the  time 
the  corporate  transactions  complained  of  occurred,  reserving  all  other  ques- 
tions involved  in  these  motions,  and  requiring  plaintiffs  to  file  such  state- 
ment in  the  clerk's  office  on  or  before  September  5,  1916,  under  penalty  of  dis- 
missal  of  the  bills  without  further  order.  Reasons  for  this  order  were  set 
forth  in  a  written  memorandunit  filed  by  the  court  and  made  part  of  the  rec- 
ord. 

On  August  29, 1916,  plaintiffs,  in  accord  with  the  requirements  of  this  order, 
filed  a  recital  of  particulars,  to  be  added  to  paragraph  V  of  their  amended 
bill  and  taken  as  part  thereof,  in  which  they  allege  that  "under  equity  rule 
27,  etc.,  that  at  all  times  mentioned  in  the  (amended)  bill  and  in  this  supple- 
mental bill  herein,  and  at  the  times  of  the  transactions  and  happenings  of  wtildi 
they  complain,  namely,  from  1891  to  date  (amended  bill  V-XV),  and  prior  ta 
and  at  the  commencement  of  this  action,  plaintiffs  were  and  they  now  are 
shareholders  in  said  defendant  Whltaker  Iron  Company  of  its  capital  stock* 
or  that  their  shares  in  said  stock  of  said  company  had  devolved  on  them  by 
operation  of  law  since  said  transactions  and  happenings  and  prior  to  the  com- 
mencement of  this  action."  This  direct  and  unqualified  allegation  of  ^ock 
ownership  is,  however,  modified  by  subsequent  statements  that  th^r  stock  in* 
terests  arise  through  the  will  and  estate  of  George  P.  Whltaker,  who  had  five 
children,  Caroline,  Nelson  E.,  Cecil,  Edmund,  and  Henry,  who  died  in  Indiana 
in  1868;  that  said  will  leaves  one-fifth  of  his  estate  to  the  two  heirs  of  his 
son  Henry,  who  are  Carrie  C.  Updegraff,  deceased  (represented  by  plaintiff 
Martha  E.  Whltaker  as  executrix),  and  George  P.  Whltaker,  Jr.;  that  George 
P.  Whltaker,  Jr.,  died  intestate  in  Hawaii  in  1898;  that  letters  of  admini^- 
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tratton  have  not  issued  on  his  estate.  It  is  alleged,  however,  that  it  is  repre- 
sented by  plaintiff  Ruth  E.  Whltaker  as  distributee  and  heir.  On  September 
6,  1916,  plaintiff  appears  to  have  also  filed  in  the  clerk's  office  of  this  court 
what  purports  to  be  a  copy  of  the  will  of  George  P.  Whltaker,  deceased,  al- 
though not  authenticated  or  certified. 

On  October  2,  1916,  defendants  (other  than  Ooudon,  not  served)  filed  in 
writing,  in  the  clerk's  office,  their  motion  to  dismiss  the  original,  amended, 
and  this  supplemental  statement  or  bill,  for  substantially  the  same  reasons  set 
forth  in  their  former  motions,  and  the  further  one  that  this  supplentental  one 
failed  to  comply  with  the  court's  order  of  August  1,  1916. 

On  October  9,  1916,  plaintiffs  filed  in  the  clerk's  office  a  notice  demanding 
that  defendants  and  their  counsel,  within  eight  days,  serve  upon  their  coun- 
sel at  a  given  address  a  bill  of  particulars  stating  in  detail  how  and  where- 
in plaintiffs'  supplemental  bill  falls  to  comply  with  the  court's  order  of 
August  1,  1916,  and  in  exactly  what  respects  same  fails  to  comply  therewith, 
and  giving  notice  that  plaintiffs  object  to  defendants*  motions  '*re  the  amend- 
ed bill  and  the  bill  herein  as  premature,  cunmlative,  and  irrelevant,  the  only 
matter  before  the  court  being  the  question  of  Jurisdiction." 

On  October  17,  1916,  at  Wheeling,  at  the  regular  term,  a  general  hearing 
was  had  upon  all  the  several  motions  of  plaintiffs,  and  defendants  and  the 
plaintiffs'  objection  to  the  consideration  of  the  minute  and  stock  records  filed 
by  defendants,  upon  oral  arguments  of  counsel,  their  briefs  filed,  and  such 
hearing  was  continued  until  October  21,  1916,  for  further  argument  by  an 
absent  counsel  for  defendant,  but  which  on  that  date  was  waived,  and  court 
took  time  to  consider  of  its  Judgment 

Henry  A.  Brann,  Jr.,  of  New  York  City,  for  plaintiffs. 
George  R.  E.  Gilchrist  and  John  A.  Howard,  both  of  Wheeling,  W. 
Va.,  for  defendants. 

DAYTON,  District  Judge  (after  stating  the  facts  as  above).  The 
very  earnest  insistence  of  counsel  for  plaintiffs  that  their  bills  herein 
should  be  entertained,  and  the  j'ust  as  earnest  contention  of  counsel 
for  defendants  that  they  should  be  dismissed,  not  alone  on  jurisdic- 
tional grounds,  but  for  want  of  equity,  has  caused  me  to  make  the 
foregoing  statement  of  the  facts  and  pleadings  more  extended  than 
was  possibly  necessary.  Upon  a  final  analysis  it  is  clear  that  plain- 
tiffs, as  alleged  stockholders,  or  persons  upon  whom  shares  of  stock 
have  devolved  by  operation  of  law,  are  seeking  redress  upon  behalf 
of  the  corporation,  for  alleged  fraudulent  mismanagement,  misapplica- 
tion, and  conversion  of  the  corporation's  property  and  assets,  by  its 
officers,  directors,  and  majority  holding  stockholders. 

The  basis  of  fact  for  these  serious  charges  practically  reduces  it- 
self to  this:  The  Wheeling  Corrugating  Company  in  1900,  16  years 
ago,  sold  and  conveyed  its  plant  to  the  Whitaker  Iron  Company  for 
$250,000.  The  Iron  Company  held  and  operated  this  plant,  so  pur- 
chased, for  4  years,  and  then,  in  1904,  by  a  "back-dated"  deed,  recon- 
veyed  it  to  the  Corrugating  Company,  and  in  that  year  both  companies 
were  merged  in  tho  Whitaker-Glessner  Company.  Based  upon  these 
admitted  facts,  the  charges  of  fraud,  misapplication,  and  conversion 
are  made  to  the  effect  that,  during  the  four  years'  operation  by  the 
Iron  Company  of  the  Corrugating  Company,  the  profits  earned  by  the 
latter  were  large  and  were  not  accounted  for  to  the  Iron  Company; 
that  material  of  the  Iron  Company  was  used  and  not  accounted  for 
to  it;    that  the  conveyance  back  to  the  Corrugating  Company  was 
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without  consideration;  and  that,  by  the  merger  witfi  the  Whitaker- 
Glessner  Company,  other  profits,  etc.,  rightly  due  the  Iron  Company, 
were  diverted  by  the  individual  defendants  or  some  of  them. 

It  is  clearly  intended  to  be  a  "stockholder's  bill,"  as  defined  by  eq- 
uity rule  27,  and  must  meet  its  requirements.  Before,  however,  dis- 
cussing this  phase  of  the  case,  I  think  it  well  to  consider  some  of  the 
other  matters  arising  upon  the  several  motions  of  defendants  to  dis- 
miss, strike  from  the  files,  and  require  further  and  better  particulars. 

[1]  It  is  insisted  that  none  of  these  bills  comjjy  with  new  equity 
rule  25  (198  Fed.  xxv,  115  C.  C.  A.  xxv),  which  takes  the  place  of 
former  rules  20,  21,  22,  23,  and  24.  Construing  this  rule  in  State  of 
Maine  Lumber  Co.  v.  Kingfield  Co.  (D.  C.)  218  Fed.  902,  Judge  Thom- 
as holds  that,  where  plaintiffs  set  forth  that  they  are  "acting,  not  only 
in  behalf  of  themselves,  but  also  in  behalf  of  such  other  creditors  of 
and  claimants  against  the  defendants,"  without  more  information, 
without  setting  forth  the  names,  citizenship,  and  residence  of  such 
parties,  the  bill  violates  this  rule,  and  can  be  dismissed  by  the  court 
on  its  own  motion,  citing  Florida  C.  &  P.  R.  R.  Co.  v.  Bell,  176  U. 
S.  321,  at  page  325,  20  Sup.  Ct.  399,  44  L.  Ed.  486. 

This  cause  is  brought  by  plaintiffs  "in  their  own  behalf  and  for 
the  benefit  and  in  behalf  of  the  defendant  Whitaker  Iron  Company 
and  its  stockholders  and  all  parties  in  interest  in  like  situation  with 
themselves."  The  Iron  Company  is  a  West  Virginia  corporation,  and 
a  reasonable  inference  may  be  drawn  that  some  of  its  stockholders,  in 
whose  interest  and  behalf  this  suit  is  brought,  as  set  forth  in  the  above 
allegation  of  the  bill,  are  citizens  of  this  state.  Jurisdiction  in  federal 
courts,  where  no  federal  question  is  raised,  will  never  be  presumed, 
but  must  be  clearly  shown.  If  the  suit  is  brought  in  the  interest  of 
others,  their  names  and  residences  should  be  alleged,  so  that  there  may 
be  no  question  that  resident  interested  parties  may  not  by  collusion 
secure  jurisdiction  by  nonresident  representation. 

[2]  Defendants'  counsel  go  farther,  and  insist  that  want  of  diversity 
of  citizenship  is  affirmatively  shown,  by  reason  of  the  fact  that  the 
suit  is  brought  on  belialf  of  the  Iron  Company,  an  admitted  West  Vir- 
ginia corporation;  that  it  should  therefore  be  properly  aligned  as  a 
plaintiff,  and,  if  so,  diversity  of  citizenship  would  be  destroyed,  a 
simple  condition  thereby  arising  of  a  West  Virginia  corporation  su- 
ing its  West  Virginia  officers  and  stockholders.  This  contention  is 
not  tenable  in  this  case.  Street,  in  his  most  excellent  work  on  Fed- 
eral Equity  Practice  (section  562),  disposes  of  it  in  this  language: 

"Inasmuch  as  these  suits  are  always  technically  based  on  a  right  of  aetioQ 
primarily  vested  In  the  corporation  itself,  it  has  been  suggested  that,  in  the- 
ory, the  corporation  ought  always  to  be  treated  as  being  in  the  same  right 
with  the  actual  plaintiff  stockholder.  But  this  Is  untenable.  The  true  rule  is 
apparently  found  in  the  proposition  that  in  a  suit  in  equity,  instituted  by  a 
stockholder  in  his  own  name,  but  upon  a  right  of  action  existing  in  his  cor- 
poration, the  stockholder's  corporation  will  be  aligned  with  the  defendants 
whenever  the  officers  or  persons  controlling  the  corporation  are  shown  to  be 
opposed  to  the  object  sought  by  the  complaining  stockholder,  and  when  such 
opposition  does  not  appear  the  stockholder's  corporation  will  be  aligned  with 
the  complainant  in  the  suit.  In  other  words,  it  is  not  so  much  the  actual 
interest  in  the  fruits  of  the  suit  that  determines  the  alignment  of  the  par- 
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ties  as  It  is  the  position  of  the  corporation  as  shown  In  the  record" — citing 
Greenwood  v.  Freight  Co.,  106  U.  S.  13,  26  L.  Ed.  961 ;  New  Jersey  Cent.  R. 
Co.  V.  Mills,  113  U.  S.  249,  6  Sup.  Ct.  456,  28  L.  Ed.  949 ;  Groel  v.  United  Elec- 
tric Co.  (C.  C.)  132  Fed.  252 ;  Button  v.  Joseph  Bancroft  &  Sons  Co.  (C.  O.) 
77  Fed.  481 ;  and  De  Neuf vlUe  v.  N.  Y^  etc,  IL  Co.,  81  Fed.  10,  26  C.  a  A. 
306,  but  the  last  with  criticlsni. 

Defendants'  counsel  further  insist  that  plaintiffs'  bills  do  not  meet 
the  requirements  of  rule  27  as  construed  by  the  Supreme  Court  in 
Wathen  v.  Jackson  Oil  Co.,  235  U.  S.  635,  35  Sup.  Ct.  225,  59  L.  Ed. 
395.  Confining  this  objection  solely  to  the  verification  of  the  bills 
and  the  allegations  thereof  as  to  plamtiffs'  efforts  to  secure  action  by 
the  corporation  itself,  I  am  inclined  to  hold  this  rule  sufficiently  com- 
plied with.  Its  requirement  as  regards  their  stock  holdings  I  pro- 
pose to  consider  later  on. 

[3]  By  the  making  of  Joseph  Coudon,  of  Maryland,  individually, 
als  "executor  trustee"  of  George  P.  Whitaker,  deceased,  and  as  an 
officer  or  director  of  the  Whitaker  Iron  Company,  a  defendant  to  the 
amended  bill,  it  is  insisted  equity  rule  28  has  been  violated,  inasmuch 
as  his  (Coudon'sJ  interest  was  known  to  plaintiffs  when  they  filed  the 
original  bill,  ana  Ross  v.  Carpenter,  Fed.  Cas.  No.  12,072,  is  cited. 
This  case,  however,  was  construing  rule  29  of  the  rules  of  1842  (sub- 
sequently promulgated  as  No.  29  in  the  rules  of  1866-1911)  which 
provided  that  a  bill  was  not  amendable  after  replication  filed,  unless 
the  plaintiff  shows  that  "the  matter  of  the  proposed  amendment  is 
material,  and  could  not  with  reasonable  diligence  have  been  sooner 
introduced."  This  old  rule  has  been  entirely  superseded  by  No.  19 
of  the  new  rules,  which  leaves  the  allowance  of  amendment  wholly  to 
the  discretion  of  the  court.  I  would  not  be  inclined  to  sustain  a  dis- 
missal on  this  ground  alone. 

It  is  contended  further,  in  this  particular,  that  in  making  Coudon 
a  party  plaintiffs  ask  ol  the  court  that  for  which  there  is  no  law,  as 
he  does  not  reside  in  this  district,  does  not  appear  to  be  within  it,  and 
there  is  no  provision  by  which  he  can  be  summoned  to  appear  and 
make  defense.  This  contention  is  sound,  but  subject  to  this  modifica- 
tion :  That  while  he  may  not  appear  to  be  in  the  district,  yet  it  does 
not  follow  that  he  may  not  be  found  in  the  district  within  the  time 
that  summons  to  appear  is  allowed  to  run  before  made  returnable  by 
the  marshal  to  the  clerk's  office.  Therefore,  if  I  regarded  Coudon  as 
a  necessary  party,  and  the  right  to  entertain  the  cause  dependent  upon 
his  being  served,  I  would  not  be  inclined  to  dismiss  until  process  had  ' 
been  issued  and  returned  "not  found." 

[4,  5]  Defendants  further  contend  that,  by  setting  up  in  the  amend- 
ed bill  as  a  cause  of  action  the  making  of  the  deed  by  the  Corrugat- 
ing Company  to  the  Whitaker-Glessner  Company,  and  asking  its  can- 
cellation: (a)  They  are  making  an  essential  change  in  the  character 
and  object  of  the  original  suit,  thereby  violating  rules  19  and  34;  and 
(b)  they  are  seeking  to  assert  a  liability  against  these  two  corporation 
defendants  alone,  and  not  against  all  of  the  material  defendants  to 
the  original  suit,  in  violation  of  rule  26.  I  think  both  of  these  con- 
tentions sound.  I  do  not  think  the  remedy,  however,  would  extend  be- 
yond a  refusal  to  consider  such  allegations  and  to  grant  rdief  because 
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thereof.  So  far  as  our  American  equity  practice  is  concerned,  some 
new  and  very  interesting  questions  arise  upon  defendants'  motion  for 
further  and  better  particulars,  based  upon  rule  20,  which  is  a  new 
one,  adopted  from  the  English  one  (Order  XIX,  rule  7),  and  reads 
as  follows: 

"A  further  and  better  statement  of  the  nature  of  the  claim  or  defense,  or 
further  and  better  particulars  of  any  matter  stated  in  any  pleading,  may  in 
any  case  be  ordered,  upon  such  terms,  as  to  costs  and  otherwise,  as  may  be 
just" 

It  is  apparent  at  once  that  resort  to  this  rule  may  very  materially 
aid  a  litigant  in  ascertaining  what  case  he  has  to  meet  and  prevent 
him  from  being  taken  by  surprise  at  the  trial.  It  may  be  invoked  also 
for  the  purpose  of  tying  down  the  party  required  to  give  such  state- 
ment to  the  actual  case  he  proposes  to  make,  stripped  of  all  otherwise 
extraneous  matters  inferable  from  the  general  character  of  his  plead- 
ing. But  the  appeal  to  it  here  is  for  a  much  broader  purpose.  The 
defendants  substantially  assert  that  plaintiffs  in  these  bills  have  made 
general  charges  of  fraud',  while  if  they  had  stated  in  detail  the  ultimate 
facts,  such  facts  would  disclose :  (a)  That  the  Iron  Company,  in  ac- 
quiring the  Corrugating  Company,  employed  two  methods,  one  by 
having  the  plant  conveyed,  the  other  by  having  the  stockholders  sell 
and  transfer  to  it  their  stock  holdings,  whereby  it  became  the  holder 
of  the  legal  title  to  the  physical  plant  and  property  of  the  Corrugating 
Company,  and  at  the  same  time  became  the  owner  of  all  of  its  capital 
stock,  and  for  both  paid  one  consideration,  $250,000  in  issues  of  its 
own  stock;  (b)  that  for  a  period  of  four  years  the  two  companies 
operated  independently  of  each  other,  as  they  had  done  before,  and 
the  earnings  of  the  Corrugating  Company  were  allowed  to  accumu- 
late ;  (c)  that  when  the  Whitaker-Glessner  Company  was  formed,  in 
1904,  the  Iron  Company  then  sold  to  it  all  this  capital  stock  of  the 
Corrugating  Company,  and,  to  give  such  stock  the  value  it  was  en- 
titled to,  made  reconveyance  to  the  Corrugating  Company  of  the 
plant  for  the  same  consideration  it  had  paid  for  it,  and  received  from 
the  Whitaker-Glessner  Company,  for  this  stock  of  the  Corrugating 
Company,  16,760  shares,  of  the  par  value  of  $1,676,000,  of  the  Whit- 
aker-Glessner Company's  stock,  of  which  stock,  so  received,  the  Iron 
Company  distributed  to  its  individual  stockholders  15,000  shares,  of 
which  the  estate  of  George  P.  Whitaker  was  entitled  to  and  received 
1,500;  that  (d)  under  court  proceedings,  in  Maryland,  where  the 
"executor  trustee"  of  this  estate  qualified  and  resided,  a  distribution 
in  kind  was  ordered  in  1912  of  these  1,500  shares,  and  some  other 
shares  which  the  estate  had  received,  whereby  plaintiff  Martha  £• 
Whitaker,  as  executrix,  received  282  shares,  and  the  plaintiff  Ruth  E. 
Whitaker  received  94  shares,  these  being  the  full  distributive  share 
each  was  entitled  to;  and,  finally,  (e)  that  in  July,  1913,  both  these 
plaintiffs  sold  these  shares,  so  allotted  to  them,  by  written  contract, 
to  Louis  Gutman  and  others. 

To  support  these  assertions,  they  tender  the  verified  minutes  and 
financial  statements  of  these  companies  and  a  copy  of  the  sale  con- 
tract, of  which  two  originals  were  executed  and  each  side  may  be 
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presumed  to  possess  one,  to  the  filing  of  all  which  the  plaintiffs  object 
and  move  to  strike  out.  Is  the  scope  of  this  equity  rule  20  broad 
enough  to  permit  defendants  to  bring  in  the  ultimate  facts  in  this  way, 
and  seek  a  speedy  dismissal  of  the  suit  as  a  vexatious  one,  or  must 
they  set  up  these  matters  in  an  answer,  and  await  the  delay  of  a  regu- 
lar hearing?  So  far  as  I  can  discover,  no  decisive  construction  of 
the  full  scope  of  this  rule  has  been  as  yet  rendered  by  the  courts  of 
this  country.  Adopted,  as  it  has  been,  from  the  English  rules,  the 
construction  given  by  the  courts  of  that  country  must  be  considered 
as  strongly  persuasive.  The  eighth  edition  of  the  old  standard  English 
work,  Danieirs  Chancery  Practice  (volunte  1,  at  pages  328,  329), 
discusses  the  matter,  cites  authorities,  and  strongly  intimates  that 
the  scope  of  the  rule  may  be  as  broad  as  here  contended  for,  always, 
however,  subject  to  the  discretion  of  the  court  as  to  whether  particu- 
lars shall  precede  discovery,  or  discovery  precede  particulars. 

It  would  seem-  that  such  a  conclusion  is  just  and  right ;  that  while 
such  a  broad  scope  to  the  rule,  in  most  cases,  is  not  required  and 
should  not  be  allowed,  yet  in  some  exceptional  ones  it  should  be,  in 
order  that  injury  may  not  be  done  and  justice  may  be  promoted.  I 
am  constrained  to  believe  this  case  to  be  such  exceptional  one,  for 
these  reasons : 

First — It  is  to  be  borne  in  mind  that  this  is  alleged  to  be  a  stock- 
holder's suit.  The  law  is  well  settled,  by  a  vast  number  of  decisions, 
that  such  suit  can  be  brought  for  only  a  few  purposes ;  that  the  griev- 
ance must  be  clearly  shown  to  be  reaJ  and  not  simulated,  calculated  to 
cause  irrreparable  injury,  and  that  every  means  of  redress  within  the 
corporation  itself  has  been  exhausted,  or  clearly  shown  to  be  unneces- 
sary and  futile  by  reason  of  hostile  control.  In  the  absence  of  actual 
fraud,  or  a  breach  of  trust  or  duty,  courts  of  equity  will  never  enter- 
tain these  bills  for  the  purpose' of  questioning  the  wisdom  or  lack  of 
wisdom  of  sales  and  transfers  of  corporate  property  regularly  author- 
ized by  the  company's  stockholders  and  consummated  by  its  directors, 
at  the  instance  of  minority  stockholders  asserting  that  better  sales 
could  be  secured  or  that  better  business  policy  dictated  such  sales 
should  not  be  made.  In  all  these  cases,  as  said  by  Mr.  Justice  Wayne, 
in  the  leading  case  of  Dodge  v.  Woolsey,  18  How.  331,  15  L.  Ed.  401 : 

"It  is  obvious,  from  tbls  rule,  that  the  circumstances  of  each  case  must  de- 
termine the  jurisdiction  oil  a  court  of  equity  to  give  the  relief  sought" — ap- 
proved In  Hawes  v.  Oakland,  104  U.  S.  450,  26  L.  Ed.  827. 

When  it  is  considered  what  injury  may,  in  many  instances,  be  done 
to  the  reputation  of  a  going  and  solvent  corporation  by  reason  of  hav- 
ing its  management  assailed  by  vexatious  suits  of  this  character  at 
the  instance  of  minority  stockholders,  it  seems  to  me  to  inevitably 
follow  that,  before  entertaining  such  a  bill,  a  chancellor  should  care- 
fully and  cautiously  investigate  the  circumstances,  and  that  this  rule 
20  may  be  beneficently  given  its  broadest  scope  to  enable  him  to 
promptly  do  so. 

[8]  Second — In  this  case  the  bills  dearly  disclose  that  the  plaintiffs 
had  no  individual  right  to  representation  and  to  participate  as  stock- 
holders in  the  corporation  at  the  time  the  acts  complained  of  wer» 
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consummated.  It  is  admitted  that  whatever  interest  they  had  at  that 
time  was  solely  as  heirs  and  distributees  of  George  P.  Whitaker, 
whose  will  vested  all  such  interest  in  a  trustee  fully  vested  with  power 
to  represent  such  interest.  No  other  stockholder,  at  the  time  the 
transfers  were  made,  or  for  that  matter  since,  has  joined  them  in  their 
complaint  or  sig^fied  any  dissatisfaction  over  the  actions  taken.  It 
is  also  clearly  apparent  from  these  bills  that  these  plaintiffs  profess  to 
have  no  definite  knowledge  of  the  practical  effects  of  the  transfers 
complained  of,  or  of  the  amoimts  that  they  charge  the  managing  offi- 
cers to  have  fraudulently  realized  therefrom.  In  fact,  they  are  careful 
to  make  all  these  charges  of  fraudulent  misapplication  and  misappro- 
priation upon  information  and  belief  only,  and  they  pray  very  specif- 
ically for  discovery  from  the  parties  themselves,  to  the  extent  of  ask- 
ing: 

**That  said  designated  defendants,  and  the  legal  representatives  thereof,  be 
required  to  set  forth  a  complete  list  and  description  of  every  date,  book,  ac- 
count, record,  and  writing  of  whatsoever  nature  relating  to  or  connected  with 
the  aforesaid  matters,  or  any  of  them,  which  now  are  or  ever  were  in  their 
possession  or  control,  or  state  where  same  can  be  found,  if  removed  there- 
from,  and  deposit  the  same  in  the  othce  of  the  derk  of  this  court  for  inspec- 
tion." 

Now  that  the  defendants  have  substantially  complied  with  this 
prayer,  I  am  not  inclined  either  to  reject  or  refuse  to  consider  these 
records  at  the  instance  of  these  plaintiffs  so  asking  their  produc- 
tion ;  and  in  this  conditipp  of  things  I  am  constrained  to  believe  that 
only  a  very  few  facts  drawn  from  these  records  will  be  necessary  to 
show  that  plaintiffs'  charges  are  groundless  and  they  have  no  stand- 
ing in  equity.  The  bill  diarges  that  the  Iron  Convpany  bought  the 
Corrugating  Company  on  September  17,  1900,  for  $250,000,  and  that 
on  January  21,  1904,  some  three  years  and  four  months  thereafter, 
the  Iron  Company  "conveyed  its  West*  Virginia  properties  to  the  for- 
mer company  (Whitaker-Giessner)  for  a  consideration  of  16,760  shares 
of  the  lattter's  capital  stock,  par  value  $1,676,000."  These  records 
show  the  fact  to  be  that  the  Iron  Company  sold  to  the  Whitaker- 
Giessner  Company  the  capital  stock  of  the  Corrugating  Company 
alone  for  this  price  of  16,760  shares,  par  value  $1,676,000,  and  that  15,- 
000  of  these  shares  were  distributed  in  kind  to  Geo.  P.  Whitaker's  es- 
tate, from  which  plaintiff  Martha  E.  Whitaker,  executrix,  received  282 
shares,  and  plaintiff  Ruth  E.  Whitaker  94  shares.  The  contract  filed 
shows  that  they  have  sold  these  shares  to  Gutman  and  his  associates 
for  $115  per  share.  Taking  the  facts  admitted  by  the  bill,  and  sup- 
plement them  with  the  few  above  stated  from  these  supplied  records, 
it  is  apparent  that  these  officers,  directors,  and  controlling  stockhold- 
ers, so  bitterly  charged  with  fraud,  mismanagement,  and  corruption, 
in  fact  secured  by  purchase  for  their  corporation,  charged  to  have 
been  defrauded  in  the  premises,  the  Corrugating  Company  for  $250,- 
000,  and  in  less  than  three  years  and  a  half  thereafter  sold  it  for  more 
than  six  times  the  price  given  for  it,  taking  in  payment  stock  at  par 
which  in  fact  was  worth  and  was  actually  sold  by  these  plaintiffs  at  an 
advance  of  $15  on  the  $100  par  value.  This  purchase  and  sale  of  the 
Corrugating  Company,  it  is  to  be  borne  in  mind,  was  consummated 
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more  than  a  decade  ago,  when  there  were  no  unusual  business  condi- 
tions, such  as  now  exist,  to  advance  prices  for  such  properties.  Com- 
ment is  hardly  necessary.  It  is  reasonable  to  infer,  I  think,  that  a  good 
many  corporation  stockholders  in  this  country  would  be  really  delighted 
to  be  "defrauded"  in  this  way. 

Third — It  is  well  settled  that  any  minority  stockholder  seeking  re- 
dress must  act  promptly.  Laches  in  such  matters  should  always  put 
a  chancellor  updn  guard,  and  cause  him  to  more  carefully  ascertain 
the  circumstances  and  facts  before  assuming  jurisdiction  in  the  prem- 
ises. Here  more  than  16  years  have  elapsed  since  the  purchase  was 
made  of  the  Corrugating  Company,  more  than  12  since  the  "back- 
dated reconveyance"  and  the  sale  to  the  Whitaker-Glessner  Company 
was  made,  and  more  than  2  years  elapsed,  after  plaintiffs  sold  their 
stock,  before  they  instituted  this  suit. 

[7]  In  the  memorandum  opinion  heretofore  filed,  I  expressed  doubt 
as  to  whether  plaintiffs  are  entitled  to  be  considered  stockholders  of  the 
Whitaker  Iron  Company.  I  then  held  that  the  determination  of  that 
question  must  depend  largely  upon  the  terms  of  George  P.  Whitaker's 
will,  which  was  not  before  me,  and  upon  whether  or  not  plaintiffs  held, 
by  any  other  independent  title,  shares  of  stock  in  the  Iron  Company. 
For  this  reason,  I  required  the  supplemental  bill  or  statement  to  be 
filed  by  plaintiffs  touching  these  two  points.  This  supplement  dis- 
closes that  plaintiffs  hold  no  stock  other  than  as  distributees  of  George 
P.  Whitaker's  estate,  which  they  claim  has  devolved  by  law  upon  them. 
Whether  this  is  so  or  not  must  depend  upon  the  construction  to  be 
given  the  Whitaker  will.  An  authenticated  copy  of  it  is  not  yet  filed 
in  the  cause,  but  what  purports  to  be  an  unauthenticated  copy  of  it  is 
presented  by  plaintiffs,  which  seems  to  be  conceded  by  defendants  to 
be  a  true  copy.  From  it,  it  is  clear  that  testator  first  directed  his  stock 
in  the  Iron  Company,  and  other  personalty  to  be  held  in  trust  for 
the  benefit  of  his  widow  and  upon  her  death  to  go  into  his  resid- 
uary estate,  which  residuary  estate  was  to  be  divided  equally  between 
his  five  children,  but  advancements  made  to  and  debts  owing  from 
these  children  were  to  be  ascertained  from  his  books  and  accounted 
for  by  each  in  the  distribution.    He  then  adds : 

"My  sons  Henry  C.  Whitaker  and  Cecil  N.  Whitaker  being  dead,  the  share 
of  Henry  C.  I  hereby  direct  to  be  paid  and  distributed  to  his  children,  Carrie 
Whitaker  and  George  P.  Whitaker,  Jr.,  share  and  share  alike." 

Plaintiffs  take  only  through  Carrie  Whitaker  and  George  P.  Whit- 
aker, Jr.,  and  then  take  only  such  sum  of  the  whole  residuary  estate, 
now  in  the  hands  of  the  Maryland  executor  and  not  yet  finally  set- 
tled, as  shall  remain  after  the  estate  has  been  settled,  this  stock  and 
other  personalty  has  been  reduced  to  money,  and  the  amounts,  if  any, 
that  Henry  C.  Whitaker  may  have  owed  his  father,  the  testator,  are 
charged  and  accounted  for.  I  cannot  see,  from  the  terms  of  this  will, 
the  slightest  ground  for  assuming  that  any  shares  of  the  Iron  Com- 
pany's stock,  in  kind,  have  or  can  devolve  by  law  upon  plaintiffs,  un- 
less, by  agreement  between  them  and  the  executor  of  the  estate,  they 
are  transferred  to  and  accepted  by  them  in  lieu  of  the  money  the  will 
gives  them.     These  plaintiffs,  not  having  been  stockholders  at  any 
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time  in  the  Iron  Company,  and  none  of  its  stock  having  devolved  on 
them  by  law,  they  had  no  right  "to  put  the  wheels  of.  justice  in  motion 
and  to  proceed  to  the  final  determination  of  a  cause  upon  the  plead- 
ing and  evidence"  (Railroad  Co.  v.  Adams,  180  U.  S.  28,  34,  21  Sup. 
Ct.  251,  45  L.  Ed.  410),  show  "no  standing  in  a  court  of  equity,  no 
right  in  himself  [themselves]  to  prosecute  this  suit,"  and  the  cause  must 
therefore  be  dismissed,  not  alone  on  jurisdictional  grounds,  but  finally 
for  want  of  equity,  under  authority  of  Hawes  v.  Oakland,  104  U.  S. 
450,  462,  26  L.  Ed.  827,  Huntington  v.  Palmer,  104  U.  S.  482,  26  h. 
Ed.  833,  Quincy  v.  Steel  Co.,  120  U.  S.  241,  7  Sup.  Ct.  520,  30  L.  Ed. 
624,  Illinois  Cent.  R.  Co.  v.  Adams,  180  U.  S.  28,  34,  21  Sup.  Ct.  251, 
45  L.  Ed.  410,  and  Venner  v.  Great  Northern  Ry.,  209  U.  S.  24,  34. 
28  Sup.  Ct.  328,  52  h.  Ed.  666. 

The  Supreme  Court,  within  the  last  two  weeks  in  Christopher  L. 
Williams,  as  Receiver,  v.  John  P.  Cobb,  242  U.  S.  307,  37  Sup.  Ct. 
115,  61  L.  Ed.  — ,  says: 

"At  common  law  •  ♦  •  an  executor  has  full  power,  without  any  spe- 
cial provision  of  the  wUl  that  he  Is  administering  or  order  of  court,  to  sell 
or  dispose  of  the  personal  assets  of  the  estate,  and  thereby  to  pass  good  title 
to  them.  Muntelth  v.  Rahn,  14  Wis.  210;  In  re  Gay,  5  Mass.  419;  Leltch  t. 
Wells,  48  N.  Y.  585;  Perry  on  Trusts.  §§  226,  809.  A  sale  by  an  executor, 
even  to  himself,  Is  not  void,  but  only  voidable  at  the  option  of  Interested  per- 
sons. Grlm'8  Appeal,  105  Pa.  St  375 ;  Tate  v.  Dalton,  41  N.  C.  662.  And  if, 
after  such  purchase  from  himself,  an  executor  sells  to  another,  the  purchaser 
from  him  acquires  a  good  title.    Cannon  v.  Jenkins,  16  N.  0.  426." 

We  have,  in  West  Virginia,  no  statute  changing  this  common-law 
rule.  It  is  in  full  force  with  us.  It  is  clear,  therefore,  that  the  title 
to  George  P.  Whitaker's  stock  in  the  Iron  Company  vested  and  remains 
in  Coudon,  his  executor. 


KEIiLEY  Y.  AARONS  et  aL 

In  re  GIBRALTAR  INVESTMENT  &  HOME  BLDG.  00. 

(District  Ck>urt,  S.  D.  California,  S.  D.    January  11,  1917.) 

1.  Bankbuptcy  ^=>282 — Unpaid  Stock  Subsctiptions — Suit  in  Equitt. 

Where  a  corporation  became  bankrupt  although  stock  subscriptions  to 
a  considerable  amount  were  unpaid,  the  trustee  in  bankruptcy  may 
maintain  a  representative  suit  in  equity  against  the  subscribers,  who 
numbered  about  3.000,  many  of  whom  were  insolvent ;  it  appearing  that  a 
collection  of  the  subscriptions  from  the  solvent  stockholders  was  neces- 
sary to  discharge  the  corporate  Uabilities. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy.  Cent.  Dig.  |  426;  Dec. 
Dig.  <8=»282.] 

2.  Constitutional  Law  ^=»70(1) — Pbovince  of  Judioiaby. 

It  is  the  province  of  the  Judiciary  to  declare  the  law  as  It  Is,  and  not 
as  the  court  deems  it. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  §(  129, 
132,  13T;   Dec.  Dig.  <S=s>70(l).] 

3.  Bankbuptcy  ^s>293(1) — Tbustees-^Rights  of — ^Plenary  Suit. 

Bankr.  Act  July  I,  1898,  c.  541,  f  2,  cl.  7,  30  Stat  545  (Comp.  St  1913, 
§  9586),  declares  that  courts  of  bankruptcy  shall  have  jurisdiction  to  cause 
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tbe  estates  of  bankrupts  to  be  collected,  reduced  to  money,  and  distributed, 
and  determine  controversies  in  relation  thereto,  except  as  otherwise  pro- 
vided, while  section  23b  (Comp.  St.  1913,  §  9607)  declares  that  suits  by  the 
trustee  shall  only  be  brought  or  prosecuted  in  the  courts  where  the  bank- 
rupt whose  estate  is  being  administered  by  such  trustee  might  have 
brought  or  instituted  them  if  proceedings  in  bankruptcy  had  not  been 
Instituted.  A  corporation  became  a  bankrupt,  although  subscriptions  to 
its  capital  stock  were  unpaid.  Many  of  the  subscribers  were  nonresidents, 
and  the  trustee  in  bankruptcy  sought  to  sue  the  subscribers  generally  by 
a  plenary  suit  in  the  District  Court  of  the  corporation's  residence,  where 
the  bankruptcy  occurred.  Held  that,  as  the  trustee  could  sue  only  where 
the  bankrupt  could  sue,  the  District  Court  was  without  Jurisdiction ;  for, 
while  the  banknipt  could  not  have  maintained  a  suit  in  equity,  it  could 
have  maintained  actions  at  law  for  the  same  relief  in  courts  having  juris- 
diction over  the  defendants. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  411;  Dec. 
Dig.  <9=»293(1).J 

4.  Bankbuptcy   ^=5>293(1) — Coubts — ^Jubisdiotion — Denial. 

In  view  of  the  limited  jurisdiction  of  federal  District  Courts  under  the 
Bankruptcy  Act,  jurisdiction  to  entertain  a  suit  in  the  nature  of  a  ple- 
nary suit  must  be  denied,  unless  shown  to  exist. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  411;  Dec. 
Dig.  <&=>293(1).] 

In  Equity.  Suit  by  S.  F.  Kelley,  trustee  of  the  Gibraltar  Invest- 
ment &  Home  Building  Company,  a  corporation,  bankrupt,  against 
Fredericka  Aarons  and  about  3,000  other  defendants.  Motion  of 
Thomas  Gill  to  dismiss  on  the  ground  of  want  of  jurisdiction  sus- 
tained, and  other  motions  held  in  abeyance  to  permit  review. 

William  B.  Ogden  and  Ralph  E.  Esteb,  both  of  Los  Angeles,  Cal., 
for  plaintiff. 
A.  L.  Abrahams,  of  Los  Angeles,  Cal.,  for  defendant  Gill. 

BLEDSOE,  District  Judge.  A  petition  was  filed  in  this  court  in 
the  bankruptcy  proceeding  above  referred  to,  setting  forth  that  the 
above-named  bankrupt  was  a  corporation  organized  under  the  laws 
of  the  state  of  California,  with  a  capital  stock  of  $2,000,000,  divided 
into  20,000,000  shares  of  the  par  value  of  10  cents  each;  that  from 
the  claims  on  file  it  would  be  necessary  to  raise  the  sum  of  about 
$150,000  in  order  that  all  of  the  indebtedness  of  the  said  bankrupt 
and  the  cost  of  administration  might  be  paid,  and  that  the  only  prop- 
erty in  the  estate  other  than  the  unpaid  subscriptions  to  capital  stock 
consisted  of  an  interest  in  a  conditional  sale  contract  of  problematical 
value;  that  over  $4,000,000  of  the  capital  stock  of  the  corporation 
had  been  subscribed  for  and  purchased,  but  a  part  only  of  that  agreed 
to  be  purchased  had  been  paid  for,  and  that  there  remained  unpaid 
on  said  purchase  price  and  long  past  due,  according  to  the  terms  of 
the  contracts  to  purchase,  about  the  sum  of  $4^,971.23;  that  a 
large  majority  of  the  said  subscribers  and  purchasers  of  said  stock 
are  insolvent,  and  a  great  many  others  are  nonresidents  of  the  state 
of  California;  and  that  it  would  require  the  collection  of  the  full 
amount  remaining  due  on  stock  from  solvent  resident  parties  in  order 
tha*  sufficient  money  might  be  realized  therefrom  to  satisfy  the  claim 
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of  creditors  and  pay  the  cost  of  administration.  Wherefore  it  -was 
asserted  that  it  was  absolutely  necessary  that  payment  be  ordered  of 
all  unpaid  subscriptions. 

Pursuant  to  such  petition,  an  order  was  made,  in  accordance  with 
the  usual  practice  obtaining,  for  the  payment  to  the  trustee  of  the 
unpaid  balances  due  from  the  various  subscribers  to  capital  stock,  and, 
in  the  event  of  failure  to  pay  such  balances,  the  trustee  was  authorized 
and  directed  "to  institute  a  suit  in  equity"  to  enforce  the  collection 
•  thereof,  etc. 

Such  suit  has  been  commenced  in  this  court  against  the  stockholders 
referred  to,  approximating  3,000  in  number,  in  equity,  and  motions 
have  been  made  to  dismiss  the  bill  of  complaint  upon  various  grounds, 
only  one  of  which,  however,  will  be  adverted  to  at  any  length  herein. 

[1]  Despite  the  able. and  insistent  arguments  of  counsel  for  de- 
fendants, I  am  persuaded  that  the  suit  is  properly  brought  on  the 
equity  side  of  the  court.  The  fact  that  it  is  a  proceeding  to  enforce 
the  collection  of  a  trust  fund,  and  also  because  of  the  great  number 
of  defendants  and  the  fact  that  only  such  an  amount  as  will  be  nec- 
essary to  pay  the  debts  and  expenses  of  administration  of  the  bank- 
rupt corporation  can,  in  any  event,  be  collected  from  the  solvent  stock- 
holders, makes  it  necessary  that  one  suit  in  equity  should  be  prose- 
cuted in  order  that,  by  an  equitable  collection  and  distribution  of  the 
assets  such  as  is  possible  only  in  a  court  of  equity,  complete  relief 
may  be  had  and  complete  justice  may  be  done  in  the  premises.  See 
Sawyer  v.  Hoag,  17  Wall.  610,  21  L.  Ed.  731 ;  Patterson  v.  Lynde, 
106  U.  S.  519,  1  Sup.  Ct.  432,  27  h.  Ed.  265;  Sanger  v.  Upton,  91  U. 
S.  56,  23  L.  Ed.  220. 

[2]  The  question  of  the  jurisdiction  of  this  court,  however,  to  en- 
tertain the  suit  at  all,  has  given  me  the  greatest  concern.  Individ- 
ually, for  reasons  of  economy,  efficiency,  and  convenience,  adverted 
to  in  Re  Baudouine,  101  Fed.  576,  p.  577,  41  C.  C.  A.  318,  I  have 
felt  that  the  law  ought  to  be  such  that  this  court  should  be  vested 
with  jurisdiction  of  such  a  suit  as  this.  However,  it  is  the  province 
of  this  court  to  declare,  not  what  the  law  ought  to  be,  but  what  it 
is,  as  it  is  laid  down  by  legislative  and  judicial  authority.  As  concerns 
a  judge,  at  least,  neither  learning  nor  lapse  of  time  has  sufficed  to  weak- 
en Aristotle's  benign  admonition: 

"To  seek  to  l>e  wiser  than  the  laws  is  the  very  thing  which  is  by  good  laws 
forbidden." 

[3]  Complainant,  in  support  of  the  claim  that  this  court  has  juris- 
diction, cites  In  re  Crystal  Springs  Co.  (D.  C.)  96  Fed.  945 ;  Skillin 
V.  Magnus  (D.  C.)  162  Fed.  689;  In  re  Baudouine,  supra;  Murphy 
V.  Hoffman  Co.,  211  U.  S.  562,  29  Sup.  Ct.  154,  53  U  Ed.  327;  and 
7  Corpus  Juris,  9,  255.  It  will  be  noticed  that  each  one  of  these  cases 
was  decided  previously  to  the  comprehensive  and  controlling  decision 
of  the  United  States  Supreme  Court  in  Bardes  v.  Hawarden  Bank, 
178  U.  S.  524,  20  Sup.  Ct  1000,  44  I..  Ed.  1175,  except  Skillin  v. 
Magnus,  supra,  in  which  Judge  Hough  of  the  District  Court  ex- 
pressly stated  that  he  was  required  to  follow  the  ruling  of  the  Cir- 
cuit Court  of  Appeals  in  the  Baudouine  Case.    The  Bardes  Case  holds 
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substantially  that  clause  7  of  section  2  of  the  Bankruptcy  Act  is  lim- 
ited in  its  eflFect  by  the  controlling  language  of  section  23b,  and  that, 
differentiated  in .  that  respect  from  the  Bankruptcy  Act  of  March 
2,  1867,  c.  176,  14  Stat.  517,  except  with  the  consent  of  a  proposed 
defendant,  a  court  of  the  United  States  has  no  jurisdiction  to  enter- 
tain a  plenary  suit  prosecuted  by  the  trustee,  save  in  those  instances 
where  the  bankrupt  itself  might  have  brought  such  suit  in  such  court, 
if  proceedings  in  bankruptcy  had  not  been  instituted.  Complainant's 
counsel  meet  this  situation  by  asserting  that  this  is  a  suit  brought 
on  the  equity  side  of  the  court,  and  therefore  was  not  the  sort  or 
kind  of  a  suit  which  the  bankrupt  itself  could  have  bwDught  as  for  a 
recovery  of  these  unpaid  subscriptions.  In  other  words,  the  bank- 
rupt would  have  been  limited  to  a  suit  at  law  as  against  such  indi- 
vidual delinquent  subscribers,  and  for  that  reason  jurisdiction  of 
this  suit  in  equity  is  not  denied  to  the  courts  of  the  United  States 
under  section  23b,  but  is  expressly  conferred  on  those  courts  through 
the  medium,  and  because  of  the  comprehensive  language  of  clause  7 
of  section  2  of  the  Bankruptcy  Act. 

I  confess  that  at  first  blush  I  was  attracted  by  this  suggestion,  but 
upon  more  mature  consideration  I  am  persuaded  that  it  will  not  bear 
analysis.  The  idea  seems  to  have  been  engendered  in  the  language 
of  the  court  in  the  Crystal  Springs  Case,  supra,  where  it  was  said : 

"Some  suggestions  have  been  made  as  to  where  snits  should  be  brought  on 
failure  to  comply  with  the  calL  According  to  Patterson  v.  Lynde,  106  U.  S. 
519  [1  Sup.  Ct.  432,  27  L.  Ed.  265],  there  should  be  one  suit  in  equity  for  ad- 
justment of  the  whole  matter  as  to  all  within  the  Jurisdiction.  This  is  not 
such  a  suit  as  the  bankrupt  could  have  brought  Scovill  y.  Thayer,  106  U.  & 
143  [26  L.  Ed.  968].  Therefore  it  is  not  within  sections  23a  and  23b  of  the 
Bankrupt  Act,  limiting  actions  by  Uie  trustee  to  where  the  bankrupt  could 
sue." 

Scovill  V.  Thayer  does  not,  however,  go  to  the  extent  claimed  for  it 
in  the  contention  made.  It  was  decided  in  that  case,  not  that  a  suit  in 
equity  was  a  suit  which  the  bankrupt  could  not  bring,  but  that,  because 
of  the  fact  that  there  was  an  agreement  between  the  bankrupt  cor- 
poration and  its  stockholders  that  there  should  be  no  liability  as  against 
the  stockholders  and  in  favor  of  the  corporation  as  for  unpaid  sub- 
scriptions, in  that  particular  instance,  it  would  have  been  impossible 
for  the  bankrupt  itself  to  have  brought  suit  against  the  stockholders 
as  for  any  such  unpaid  subscription.  -  Such  a  situation  does  not  exist 
in  the  present  case.  On  the  contrary,  as  I  read  the  language  of  the 
complaint,  and  taking,  as  I  conceive  I  may,  judicial  notice  of  the  con- 
tents of  the  petition  upon  which  the  order  to  sue  was  based,  there  were 
positive  agreements  entered  into  by  each  of  the  stockholders  in  the 
case  at  bar  with  the  corporation  that  the  balances  of  the  unpaid  sub- 
scriptions should  be  paid  at  specified  dates.  Scovill  v.  Thayer,  then, 
upon  the  facts,  is  not  similar  to,  or  authority  for  the  proposition  as- 
serted in,  this  case. 

In  addition,  in  the  Bardes  Case  the  point  was  sought  to  be  made  (178 
U.  S.  537,  20  Sup.  Ct.  1000,  44  L.  Ed.  1175)  that  the  federal  court  had 
jurisdiction  there  because,  it  being  a  suit  to  set  aside  a  conveyance 
made  in  fraud  of  his  creditors  by  the  bankrupt,  the  bankrupt  himself 
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could  not  have  brought  such  a  suit  to  set  aside  his  conveyance  volun^ 
tarily  made,  and  that,  in  consequence,  in  virtue  of  the  language  of  sec- 
tion 23b,  the  trustee  was  authorized  to  bring  the  suit  in  the  federal 
court.  In  answer  to  this  contention  and  in  denial  of  the  jurisdiction  of 
the  federal  court,  the  Supreme  Court  said : 

"But  the  clause  concerns  the  jurisdiction  only,  and  not  the  merits,  of  a 
case;  the  forum  in  which  a  case  may  be  tried,  and  not  the  way  in  which  it 
must  be  decided ;  the  right  to  decide  the  case,  and  not  'the  principles  which 
must  govern  the  decision.  The  bankrupt  himself  could  have  brought  a  suit 
to  recover  property,  which  he  claimed  as  his  own,  against  one  asserting  an 
adverse  title  in  it;  and  the  Incapacity  of  the  bankrupt  to  set  aside  his  own 
fraudulent  conveyance  is  a  matter  affecting  the  merits  of  such  an  action,  and 
not  the  jurisdiction  of  the  court  to  entertain  and  determine  it.*' 

So  in  this  case.  While  it  may  be  true  that  the  bankrupt  corporation 
could  not  have  sued  in  equity  as  for  the  recovery  of  these  unpaid  bal- 
ances, it  could,  admittedly,  and  if  bankruptcy  had  not  intervened  it 
probably  would,  have  sued  at  law  to  effect  their  recovery.  The  mere 
form  in  which  this  action  is  cast,  assuming  such  form  to  have  been 
either  permissive  or  obligatory,  is  not,  in  my  judgment,  under  the  limi- 
tations prescribed  in  the  Bardes  Case,  determinative  of  the  jurisdiction 
of  this  court.  The  statute  says  that  the  trustee  shall  sue  only  "where 
the  bankrupt  *  *  *  might  have"  sued  had  no  bankruptcy  proceed- 
ings been  instituted.  There  is  no  implication  to  be  drawn  from  this 
language  that  the  trustee,  if  he  sues  in  equity,  may  sue  in  a  different 
court  than  the  bankrupt,  who  could  have  sued  only  at  law,  might  have 
employed.  Under  the  inhibition  of  the  statute,  jurisdiction  is  deter- 
mined by  a  consideration  of  the  question  as  to  the  court  where  the 
bankrupt  might  have  sued,  not  as  to  the  form  of  action  in  which  the 
bankrupt  might  have  clothed  its  suit.  So,  paraphrasing  the  language 
of  the  court  in  the  Bardes  Case,  just  quoted,  the  clause  is  determina- 
tive of  "the  forum  in  which  a  cause  may  be  tried,"  and  not  the  form  of 
action  in  which  it  might  be  brought. 

I  conclude  therefore  that  the  bankrupt,  having  no  right  to  bring 
such  a  suit  as  this  in  this  court,  in  any  form  of  action,  the  jurisdiction- 
al essentials  of  this  court  not  existing,  the  trustee  is  not  authorized  to 
bring  the  suit  in  this  court  merely  because  he  clothes  his  action  in  a 
form  not  open  to  the  bankrupt  itself.  The  reasoning  of  the  Bardes 
Case  is  to  the  effect  that  Congress  intended,  ex  industria,  to  limit  the 
jurisdiction  of  this  court  to  controversies  strictly  and  properly  part 
of  the  proceedings  in  bankruptcy,  and  to  deny  jurisdiction,  except  upon 
consent,  in  independent  suits.  Mueller  v.  Nugent,  184  U.  S.  1,  16,  22 
Sup.  Ct.  269,  46  L.  Ed.  405.  This  intention  of  Congress,  all-control- 
ling in  the  premises,  must  not  be  laid  out  of  consideration. 

In  re  Newfoundland  Syndicate  (D.  C.)  196  Fed.  443,  cited  in  Corpus 
Juris,  supra,  and  relied  upon  by  the  complainant  herein  as  supporting 
the  claim  of  jurisdiction  of  this  court,  expressly  holds,  as  I  read  the 
case,  that  though  the  bankruptcy  court  would  have  complete  jurisdic- 
tion to  consider  and  determine  with  respect  to  the  necessity  for  a  call 
upon  the  stockholders  for  their  unpaid  subscriptions  in  aid  of  a  liquida- 
tion of  the  debts  of  the  bankrupt  corporation,  yet  (page  447)  "the  en- 
forcement of  said  assessment  against  the  stockholders  alleged  to  be  lia- 
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blc  thereto,  however,  is  plenary  in  its  nature,  and,  except  with  their 
consent,  cannot  be  made  in  the  bankruptcy  court.  Section  23b,  Bank- 
ruptcy Act.  In  the  suit  to  collect  such  assessment,  the  defendant  is 
entitled  to  make  all  defenses  that  relate  to  him  in  his  individual  as 
distinguished  from  his  corporate  capacity,  such  as  that  he  is  not  a 
stockholder,  or  that  he  has  fully  paid  for  the  stock  taken."  This  state- 
ment seems  to  be  supported  by  cases  cited,  and  is  in  consonance  with 
my  own  view  that  the  proceeding  as  against  the  individual  stockholder 
upon  his  refusal  to  pay  his  delinquent  subscription  is  not  a  mere  pro- 
ceeding in  bankruptcy  for  the  collection  of  the  assets  of  the  estate,  but 
a  suit  plenary  in  its  nature  and  subject  to  all  the  limitations  expressed 
in  section  23b  of  the  Bankruptcy  Act.  These  conclusions  seem  to  find 
support  in  some  of  the  text-books,  viz.  Collier  on  Bankruptcy,  p.  489; 
Remington  on  Bankruptcy,  §  1694,  and  also  section  977.  See  also 
Clevenger  V.  Moore,  71  N.  J.  Law,  148,  58  Atl.  88,  p.  89,  where  the 
precise  point  seems  to  have  been  passed  upon  adversely  to  complain- 
ant's contention  herein  by  the  Supreme  Court  of  New  Jersey. 

[4]  Upon  the  whole  case,  it  may  be  said  that  I  am  not  entirely  free 
from  doubt  as  to  the  question  of  the  jurisdiction  of  this  court.  Aside 
from  the  reasons  given  and  the  authorities  cited  hereinabove,  in  the 
presence  of  such  a  doubt,  and  owing  to  the  limited  jurisdiction  of  this 
court,  I  should  feel  ordinarily  that,  unless  its  jurisdiction  were  shown 
to  exist,  jurisdiction  should  be  denied.  It  occurs  to  me  as  not  im- 
proper, however,  to  give  the  complainant  in  such  case  the  benefit  of 
such  doubt  in  substantial  fashion.  The  question  of  jurisdiction  can  be 
determined  in  advance  of  a  long  and  perhaps  expensive  trial  on  the 
merits.  By  taking  up  merely  one  record,  upon  one  motion,  by  an 
abbreviated  record,  economy  both  of  time  and  of  expense  can  be  effect- 
ed. Imbued  with  this  thought,  the  court  will  therefore  grant  the  mo- 
tion to  dismiss  as  against  the  complainant  and  in  favor  of  one  of  the 
defendants  herein  and  withhold  a  ruling  upon  the  other  motions,  say, 
60  days.  If  within  that  time  appropriate  means  are  taken  to  obtain  a 
review  of  this  order,  a  further  stay  will  be  granted  until  the  (question 
has  been  determined  on  appeal.  If,  however,  at  the  end  of  such  period 
no  steps  have  been  taken  to  seek  such  review,  or  within  that  period 
complainant  signifies  an  intention  not  to  appeal  from  the  order  now 
made,  an  appropriate  order  will  then  be  entered  granting  each  and  all 
of  the  motions  to  dismiss. 

The  motion  of  Thomas  Gill,  one  of  the  defendants,  to  dismiss,  is 
granted,  upon  the  sole  ground  that  this  court  is  without  jurisdiction  to 
entertain  the  suit.  A  ruling  upon  all  other  motions  made  by  other  de- 
fendants, upon  various  grounds  enumerated,  will  be  held  in  abeyance 
for  60  days  pursuant  to  the'^uggestion  hereinabove  made. 


Digitized  by 


Google 


1002  238  FEDERAL  REPOBTEB 


UNITED  STATES  ▼.  JOHN  A.  HEITZ,  Inc. 

(District  Court,  B.  D.  Pennsylvania.    January  24,  1917.) 

No.  4266. 

1.  GuBTOics  Durnss  ^=s>81 — ^Actions — Fraud. 

Notwithstanding  the  provisions  of  Act  June  22,  1874,  c.  391,  18  Stat  186, 
and  Act  Oct.  3,  1918.  c.  16,  §  3,  38  Stat  181,  that  the  liquidation  of  the 
amount  of  customs  duties  shall  be  final  and  conclusive,  the  United  States 
can  maintain  an  action  to  recover  such  duties  where  it  has  been  defraud- 
ed of  the  amount  actually  due. 

[Ed.  Note.— For  other  cases,  see  Customs  Duties,  Cent  Dig.  J  197;  Dec. 
Dig.  4S=»81.] 

2.  Plbadino  ^=»218(1) — ^Affidavit  of  Defense — Trial  Questions. 

Under  Practice  Act  Pa.  1915  (P.  L.  486)  J  20,  where  the  questions  sought 
to  be  raised  on  hearing  on  affidavit  of  defense  may  be  raised  as  trial 
questions,  it  is  better  practice  to  do  so  to  avoid  appeals  from  Interlocutory 
Judgments. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  {{  549-551,  555. 
556,  564;   Dec.  Dig.  <8=>218(1).] 

At  Law.  Action  by  the  United  States  of  America  against  John  A. 
Heitz,  Incorporated.  Upon  hearing  on  affidavit  of  defense.  Affidavit 
overruled  in  part  and  sustained  in  part. 

Francis  Fisher  Kane,  U.  S.  Atty.,  of  Philadelphia,  Pa. 
Conlen,  Brinton  &  Acker,  of  Philadelphia,  Pa.,  for  defendant. 

DICKINSON,  District  Judge.  The  questions  now  raised  were  set 
down  for  hearing  under  section  20  of  the  Pennsylvania  Practice  Act  of 
May  14,  1915  (P.  L.  486).  They  are  demurrer  questions.  A  statement 
of  the  general  scope  and  scheme  of  the  customs  laws' and  regulations, 
with  the  practice  thereunder,  is  necessary,  or  at  least  helpful,  to  ah 
understanding  of  what  the  questions  are  and  how  they  arise.  Goods 
brought  into  the  country  are  made  subject  to  the  payment  of  duties  or 
customs  taxes.  The  fact  of  entry  brings  in  the  thought  of  the  person 
who  brings  the  goods  and  the  goods  brought — the  person  and  the  res. 
There  is  a  personification  of  the  res,  and  a  liability  for  the  payment  of 
the  tax  is  imposed  upon  the  rem  and  also  upon  the  person.  The  amount 
to  be  paid  must  be  determined,  and  to  fix  it  requires  the  classification 
of  the  things  imported,  or  a  valuation  of  them,  and  sometimes  both. 
The  customs  laws  and  regulations  afford  his  day  in  court  to  the  person 
liable  for  the  tax,  and  name  a  day  when  the  amount  fixed  becomes  a 
finality.  They  provide  also  for  the  prevention  (so  far  as  possible)  of 
evasions  of  the  tax  and  through  seizure  of  the  rem,  and  forfeitures, 
fines,  and  imprisonment  of  the  person  for  attempted  or  successful  eva- 
sions. The  scheme,  in  its  broad  outlines,  is  to  have  the  payment  to  be 
made  liquidated  by  an  official.  His  action  is  based  upon,  or  partly 
based  upon,  information  supplied  or  confirmed  by  the  person  making 
the  entry.  If  the  sum  to  be  paid  as  liquidated  is  acceptable  to  the  im- 
porter, nothing  more  is  required.  If  the  liquidation  is  contested,  pro- 
vision is  made  for  the  adjustment  of  the  dispute.  Provision  is  hkewise 
made  for  the  finality  of  decision  reached. 

^s»For  oUier  cases  sm  sams  topic  ft  KBY-NUMBER  In  all  Key-Numbsrtd  Digaats  ft  Zndazts 
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.  The  Act  of  Congress  of  June  22,  1874  (c.  391,  18  Stat.  186),  pro- 
vides for  cases  in  which  the  good3  have  been  passed  into  the  commerce 
of  the  country  under  a  classification  which  admits  them  free  of  duty 
or  so  passed  after  an  undisputed  liquidation  of  the  sum  to  be  paid  and 
its  payment 

The  Act  of  October  3,  1913  (c.  16,  §  3,  38  Stat  181),  provides  for 
both  cases  of  accepted  and  disputed  assessments  of  the  tax. 

[  1  ]  It  would  not,  of  course,  be  asserted  that  the  adjudication  of  the 
amount  of  the  tax  to  be  paid,  which  these  statutes  declare  to  be  final 
and  conclusive,  could  be  opened  and  a  reliquidation  had  of  the  payment 
to  be  made.  The  only  question  open,  therefore,  is  whether  the  instant 
case  is  within  these  acts. 

Counsel  for  the  United  States  start  with  the  proposition  that  the  cus- 
toms laws  declare  what  duty  (subject,  of  course,  to  the  ascertainment 
of  the  amount  in  any  given  case  of  entry)  is  to  be  paid,  and  lay  the 
obligation  of  payment  upon  the  person  bringing  in  the  goods.  United 
States  V.  Cobb  (C.  C.)  11  Fed.  78.  Their  next  proposition  is  that  this 
obligation  of  payment  continues  until  met,  and  is  not  released  or  super- 
seded by  the  added  remedies  conferred  of  fines,  penalties,  and  forfei- 
tures. Meredith  v.  United  States,  38  U.  S.  (13  Pet.)  486,  10  L.  Ed.  258. 
The  final  proposition  (which  embraces  others  not  necessary  to  formu- 
late) is  that  in  case  of  a  liquidation,  which  is  the  fruit  of  fraud,  there 
may  be  a  reliquidation  and  the  payment  of  the  proper  tax  enforced, 
notwithstanding  the  above  quoted  provisions  of  the  statutes.  This  is 
based  in  part  upon  the  fact  that  the  act  of  1874  in  terms  excepts  frauds, 
and  the  assertion  that  the  act  of  1913  does  not  embrace  fraudulent  ad- 
judications. The  conclusion  is  that  the  United  States  has  a  good  cause 
of  action  to  recover  the  sum  of  which  it  has  been  defrauded. 

The  denial  is,  in  turn,  based  upon  the  proposition  that  the  whole  ob- 
ligation is  to  make  payment  of  the  liquidated  sum,  and  that  the  claim 
of  the  United  States  rests  (if  it  has  any  basis)  upon  the  sum  reliqui- 
dated ;  and  as  Congress  has  made  no  provision  for  such  reliquidation, 
but,  on  the  contrary,  has  declared  the  liquidation  as  made  to  be  final 
and  conclusive,  there  is  no  one  authorized  to  make  a  reliquidation,  and, 
in  consequence,  no  basis  for  the  claim  set  forth  in  the  statement. 
United  States  v.  Sherman,  237  U.  S.  146,  35  Sup.  Ct  520,  59  L.  Ed. 
883,  is  relied  upon,  or  rather  certain  phrases  in  the  opinion  accompany- 
ing the  ruling  there  made  are  relied  upon  to  support  the  position  taken. 
It  is  well  to  remind  ourselves  of  the  oft-stated  caution  that  the  lan- 
guage of  every  opinion  must  be  read  in  the  light  of  the  facts  and  ruling 
in  the  case  disposed  of  in  order  to  a  correct  understanding  of  the  ex- 
pressions used.  What,  then,  were  the  rulings  made  in  the  cited  case, 
and  what  were  the  facts  upon  which  the  rulings  were  based?  The 
latter  appear  in  the  rulings.    The  rulings  were  three: 

(1)  A  reliquidation  of  the  amount  of  duties  to  be  paid  on  imported 
merchandise,  made  more  than  a  year  after  a  regular  entry  and  made 
without  protest  or  averment  of  fraud,  is  not  conclusive  upon  the  im- 
porter, and  its  validity  may  be  attacked  by  him  in  an  action  against 
him,  and  he  is  not  restricted  to  the  remedy  provided  by  the  Customs 
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Administrative  Acts  of  protest,  payment  of  duties,  reliquidation,  and 
appeal. 

(2)  In  a  suit  by  the  United  States  against  an  importer,  a  statement 
of  claim  which  is  based  solely  upon  the  fact  of  a  reliquidation,  made 
after  the  year  and  made  without  protest  and  without  averment  of 
fraud,  does  not  disclose  a  good  cause  of  action. 

(3)  In  such  a  suit,  a  statement  which  merely  avers  that  the  collector 
had  found  fraud  and  made  a  reliquidation,  without  averring  fraud  as 
a  fact  or  averring  facts  which  themselves  showed  fraud,  does  not  set 
forth  a  good  cause  of  action. 

After  getting  the  clear  light  shed  by  the  opinion  in  this  case  upon  the 
propositions  involved  in  these  rulings,  they  now  seem  to  be  self-evident 
It  is  just  as  evident  that  the  case  itself,  nor  an3rthing  in  the  opinion,  is 
authority,  nor  could  be  authority  for  the  contrary  doctrine  that  an  im- 
porter was  released  of  his  obligation  to  pay  customs  duties  properly 
payable  by  fraudulently  procuring  them  to  be  admitted,  as  if  properly 
not  subject  to  duties. 

It  is  as  clear  that  this  case  recognizes  a  right  of  action  in  the  govern- 
ment, as  that  it  denies  power  in  the  collector  or  other  official  to  adjudi- 
cate the  case  by  finding  fraud,  determining  what  is  owing  and  enforc- 
ing payment  so  that  the  adjudication  concludes  the  defendant  and  de- 
prives him  of  all  right  to  contest  the  findings. 

An  action  will  lie  for  duties  which  throug^h  fraud  have  not  been  paid. 
United  States  v.  National  Fibre  Co.  (D.  C.)  133  Fed.  596.  The  case 
of  United  States  v.  Federal  Sugar  .Co.  (D.  C.)  211  Fed.  1016  (relied 
upon  by  defendant),  is  itself  an  authority  to  sustain  an  action.  It 
illustrates  the  distinction  between  an  action  based  upon  fraud  averred 
as  a  fact  and  based  upon  the  findings  and  decisions  of  the  collector. 
This  is  nothing  else  than  the  distinction  between  an  averment  of  fraud 
in  fact  and  an  averment  that  some  one  had  said  there  was  fraud. 

The  conclusion  indicated  disposes  of  the  only  question  which  goes  to 
the  vitals  of  the  case.  There  are  some  which  go  only  to  the  formalities 
of  the  statement  of  claim.  As  counsel  for  the  United  States  have  inti- 
mated a  wish  to  avoid  all  such  questions  by  amending  the  statement, 
we  will  not  pass  upon  them  until  after  such  amendments  are  made  as 
counsel  desire  to  make,  leave  to  make  which  is  allowed.  Formal  dis- 
position of  the  questions  raised  by  the  affidavit  of  defense  can  then  be 
made  either  by  its  withdrawal  by  defendant  or  by  order  of  the  court. 

[2]  One  further  observation  is  made  bearing  upon  the  practice  un- 
der the  Practice  Act.  The  thought  behind  section  20  is  that  questions 
of  law  which  arise  on  the  face  of  the  statement  of  claim  may  be  dis- 
posed of  in  limine.  There  are  advantages  and  serious  disadvantages 
in  such  a  practice.  Where  the  legal  questions  raised  go  to  the  whole 
cause  of  action  and  both  parties  are  content  to  rest  the  case  and  the 
defense  upon  ,the  disposition  made  of  them,  there  is  an  undoubted  gain 
in  disposing  of  them  as  demurrer  questions.  When,  however,  this  is 
not  the  case,  then  there  is,  or  at  least  may  be,  introduced  all  the  evils 
of  the  practice  of  appeals  from  interlocutory  judgments  from  which 
the  Pennsylvania  practice  has  happily  been  free,  except  in  the  few  statu- 
tory exceptions  to  the  general  rule  of  practice.    When  therefore  the 
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questions  sought  to  be'  raised  as  demurrer  questions  are  questions 
which  may  be  raised  as  trial  questions,  the  better  practice  would  seem 
to  be  to  so  rule  them.  The  benefits  of  so  doing  are  obvious  in  many 
cases ;  not  apparent  in  some  and  clearly  not  present  in  others,  but  as 
a  rule  the  advantages  lie  with  the  practice  indicated.  This  practice  we 
understand  has  the  sanction  of  the  approval  of  the  Circuit  Court  of 
Appeals  of  the  Third  Circuit  and  will  be  followed  until  it  is  otherwise 
authoritatively  ruled. 

After  the  plaintiff  has  had  an  opportunity  to  amend  the  statement  of 
claim,  either  side  may  move  a  formal  disposition  of  the  questions  now 
raised. 


JOHN  VITTUOI  CO.  v.  CANADIAN  PAO.  ET.  CO. 

(District  Court,  W.  D.  Washington,  N.  D.    January  26,  1917.) 

No.  8514. 

1«  Cabbiebs  ^=s>62 — Cabbiage  of  Goods — Contbactb. 

A  contract  for  tlie  transportation  of  commodities  may  be  oral. 
[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  {{  195-206^ ;  Dec. 
Dig.  «=>62.] 

2.  Evidence  ^=s>407(2) — ^Pabol  Evidekcx — Cabbiaob  of  Oood8-*-*'Bill  of 
Lading" — Natube  of. 

A  "bill  of  lading"  Is  of  twofold  character,  being  a  receipt  and  also  a 
contract  for  the  transportation  of  goods,  which  Is  not  to  be  varied  by 
parol  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  1 1827;  Dec.  Dig. 
<9=>407(2). 

For  other  definitions,  see.  Words  and  Phrases,  First  and  Second  Series, 
BlU  of  Lading.] 

8.  Cabbiebs  ^=s>6&(2) — Cabbiaob  of  Goods — ^Actions— Dbmubbeb — Bill  of 
Lading. 

The  complaint,  which  was  predicated  upon  an  oral  agreement  for  the 
transportation  of  goods  by  a  common  carrier,  after  alleging  that  the  oral 
agreement  was  made,  stated  that  defendant  Issued  Its  receipt  or  bill  of 
lading 'for  the  shipment,  which  bill  of  lading  was  assigned  to  plaintiff  by 
the  shipper.  Held  that,  as  a  bill  of  lading,  though  a  receipt,^  Is  also  a 
written  contract  for  the  carriage  of  goods,  which  cannot  be  varied  by 
parol,  the  complaint  is  subject  to  demurrer,  being  based  on  an  oral  con- 
tract, which  it  must  be  presumed  was  superseded  by  the  bill  of  lading,  in 
the  absence  of  allegations  to  negative  the  presumption. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cenk  Dig.  {{  228,  232^-234 ; 
Dec.  Dig.  «&=:>69(2).] 

At  Law.  Action  by  the  John  Vittuci  Company  against  the  Cana- 
dian Pacific  Railway  Company.  On  demurrer  to  the  complaint  De- 
murrer sustained. 

Aust  &  Terhune,  of  Seattle,  Wash.,  for  plaintiff. 

Bogle,  Graves,  Merritt  &  Bogle,  of  Seattle,  Wash.,  for  defendant. 

NETERER,  District  Judge.  [1  ]  The  plaintiff  predicates  his  action 
upon  an  oral  agreement  for  the  transportation  of  commodities  by  the 

^ssFor  other  c«rt8  see  same  topic  A  KKY-NUMBBR  in  all  Key-Numborod  DisesU  ft  Indezw 
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defendant,  a  common  carrier.  A  demurrer  has  been  filed  to  the  com- 
plaint. I  think  the  demurrer  must  be  sustained.  While  it  is  stated  on 
the  face  of  the  complaint  that  an  oral  agreement  for  the  transporta- 
tion was  made,  it  is  likewise  stated  that  the  defendant  issued  "its  re- 
ceipt or  bill  of  lading  for  said  shipment,"  and  that  the  bill  of  lading 
was  assigned  to  the  plaintiff  by  the  shipper.  An  oral  contract  for  the 
transportation  of  commodities  may  be  made.  Mobile  &  Montgomery 
Ry.  Co.  V.  Jurey,  111  U.  S.  584,  4  Sup.  Ct.  566,  28  L.  Ed.  527;  The 
Jeannie  (D.  C.)  225  Fed.  178.  But  where  it  is  apparent  upon  the  face 
of  the  complaint  that  a  bill  of  lading  was  issued  for  the  transportation 
of  the  commodities,  the  presumption  is  that  the  contract  was  merged 
in  the  bill  of  lading,  which  must  be  the  basis  of  the  plaintiff's  rights, 
unless  there  is  some  fact  pleaded  to  negative  such  presumption. 

[2]  A  bill  of  lading  is  a  contract  to  transport  and  deliver  the  goods 
to  the  consignee  upon  the  terms  therein  specified.  The  Supreme 
Court  of  the  United  States,  in  The  Delaware,  81  U.  S.  (14  Wall.)  579, 
at  page  601,  20  L.  Ed.  779,  speaking  of  a  bill  of  lading,  said : 

"Such  an  Instrument  is  twofold  in  its  character ;  that  is,  it  is  a  receipt  as  to 
the  quantity  and  description  of  the  goods  shipped,  and  a  contract  to  transport 
and  deliver  the  goods  to  the  consignee  or  other  person  therein  desigrnated,  and 
upon  the  terms  specified  in  the  same  instrument  Beyond  aU  doubt  a  bill  of 
lading,  in  the  usual  form,  is  a  receipt  for  the  quantity  of  goods  shipped  and  a 
promise  to  transport  and  deliver  the  same  as  therein  stipulated.*' 

The  Circuit  Court  of  Appeals  of  the  Second  Circuit  (Vanderbilt  v. 
Ocean  S.  S.  Co.,  215  Fed.  886,  132  C.  C.  A.  226),  speaking  through 
Judge  Rogers,  said: 

"A  bUl  of  lading  has  a  twofold  character.  It  is  a  contract  to  transport  and 
deliver  the  goods  to  the  consignee  upon  the  terms  specified  in  it;  and  it  is 
also  a  receipt  as  to  the  quantity  and  description  of  the  goods  shipped.  So 
far  as  it  embodies  the  terms  of  the  contract,  it  Is  not  to  be  varied  by  parol 
evidence." 

A  bill  of  lading  is  a  cpntract  for  the  carriage  of  goods  reduced  to 
writing,  and  is  the  only  evidence  of  the  contract.  Aspinall's  Reports 
of  Maritime  Cases,  vol.  6  (N.  S.)  1886-90. 

[3]  The  plaintiff  may  not  sue  upon  "a  special  oral  agreement," 
where  the  oral  agreement  is  merged  in  a  written  bill  of  lading  for  the 
shipment  of  the  goods.  His  right  of  action  must  be  based  upon  the 
bill  of  lading.  Indianapolis  &  Cincinnati  Ry.  Co.  v.  Remmy  et  al.,  13 
Ind.  518;  Sun  Mutual  Ins.  Co.  et  al.  v.  Mississippi  Valley  Transpor- 
tation Co.  (D.  C.)  14- Fed.  699.  The  cause  of  action  arising  from  a 
breach  of  a  written  contract  of  affreightment,  evidence  could  not  be 
received  of  an  oral  contract  or  agreement.  The  complaint,  therefore, 
does  not  state  a  cause  of  action. 

The  demurrer  is  sustained. 
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BRADY  ▼.  SOUTH  8H0RB  TRACTION  CO.  et  aL  (Circuit  Court  of  Ap- 
peals, Second  Circuit  January  9,  1917.)  No.  142.  Appeal  from  the  District 
Court  of  the  United  States  for  the  Eastern  District  of  New  York.  Lamar 
Hardy,  Corp.  Counsel,  Samuel  J.  Rosensohn,  and  Vincent  Victory,  all  of  New 
York  City,  for  appellants.  Arthur  Carter  Hume,  of  New  York  City,  for  ap- 
pellee.   Before  COXE,  ROGERS,  and  HOUGH,  Circuit  Judges. 

PER  CURIAM.    Decree  (233  Fed.  778)  affirmed,  with  costs. 


SUNNY  BROOK  ZINC  &  LEAD  CO.  ▼.  METZLER.  (Circuit  Court  of  Ap- 
peals, Second  Circuit  January  9,  1917.)  No.  67.  Appeal  from  the  District 
Court  of  the  United  States  for  the  Southern  District  of  New  York.  Hollander 
&  Bemhelmer,  of  New  York  City  (Edgar  J.  Bemheimer.  of  New  York  City,  of 
counsel),  for  appellant.  H.  A.  Rosenberg,  of  New  York  City  (Louis  B.  Epp- 
stein,  of  New  York  City,  of  counsel),  for  appellee.  Before  COXE,  ROGERS, 
and  HOUGH,  Circuit  Judges. 

PER  CURIAM.  Affirmed  on  the  Opinion  of  Judge  Learned  Hand,  in  231 
Fed.  304. 


THE  TITANIC.  Appeal  of  ASPLUND.  (Circuit  Court  of  Appeals,  Second 
Circuit.  January  9,  1917.)  No.  112.  Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York.  Ralph  J.  M.  BuUowa,  of 
New  York  City  (Lawrence  E.  Brown,  of  New  York  City,  of  counsel),  for  ap- 
pellants. Harrington,  Blgham  &  Englar,  of  New  York  City,  for  Swedish 
government    Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

PER  CURIAM.  Carlo  Asplund  and  two  of  his  children,  passengers  on  the 
steamship  Titanic,  were  drowned  when  that  steamer  sank  in  1912.  The 
Swedish  consul,  assuming  that  Asplund  was  a  citizen  of  Sweden,  employed  the 
firm  of  Harrington,  Blgham  &  Englar  to  represent  the  claim  of  the  widow  and 
surviving  children  and  also  employed  attorneys  in  England  to  hring  suit  on 
their  behalf  there.  In  point  of  fact  Asplund  was  a  naturalized  American 
citizen  and  therefore  the  consul  was  wholly  without  authority  in  the  premises. 
The  widow  took  out  letters  of  administration  on  the  estates  of  her  husband 
and  deceased  children  and  employed  Ralph  J.  M.  Bullowa,  Esq.,  to  represent 
her  and  her  two  surviving  children.  There  is  no  evidence  of  bad  faith  upon 
the  part  of  any  one.  We  gather  from  the  very  imperfect  record  Uiat  the  peti- 
tioner came  to  a  settlement  by  the  payment  of  a  lump  sum  to  a  committee 
representing  all  claimants  and  of  an  additional  fund  for  the  compensation  of 
attorneys.  We  infer  that  out  of  this  latter  sum  $508.60  was  awarded  In  con- 
nection with  the  Asplund  claimants,  but  there  is  nothing  to  show  the  terms 
of  the  award.  The  District  Ck)urt  rightly  vacated  its  earlier  order  authorizing 
Harrington,  Blgham  &  Englar  to  represent  the  Asplund  claimants  and  then 
went  on  to  divide  the  special  award  of  $508.60  between  them  and  Ralph  J.  M. 
Bullowa.  It  is  from  the  latter  portion  of  the  order  that  the  Asplund  claim- 
ants take  this  appeal.  We  think  it  perfectly  clear  that  any  award  to  Harring- 
ton, Blgham  &  Englar,  as  attorneys  for  the  Asplund  claimants  was  erroneous. 
The  record  is  so  meager  that  we  cannot  say  what  disposition,  if  any,  the 
lower  court  should  make  of  the  sum  in  question,  and  therefore  reverse  this 
feature  of  the  order,  and  remand  the  case  for  further  proceedings. 

End  or  Cases  in  Vol.  238 
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